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PREFACE. 


Ili-  <fMii..» 


There  is  perhaps  no  branch  of  learning  in  which  Precedents 
carry  so  much  weight  and  importance  as  they  do  in  Law.  But 
these  require  to  be  closely  and  accurately  studied  in  the  original 
before  they  can  be  made  serviceable  ;  otherwise,  as  often  happens, 
they  prove  the  most  treacherous  guides  imaginable.  Of  course, 
this  is  no  revelation  to  practising  lawyers,  but  it  requires  to  be 
particularly  borne  in  mind  at  a  timb  when  **  Digests  "  and 
**  Indexes  "  of  all  sorts  are  being  multiplied  in  every  quarter  with 
an  amazing  rapidity.  The  spectacle  is  not  quite  uncommon  in 
law-courts,  where  a  case  cited  from  one  of  these  Digests  as  an 
authority  for  a  particular  proposition,  proves  on  closer  scru- 
tiny anything  but  an  authority  for  it,  or  worse  still,  an  authority 
the  other  way.  The  only  way  by  which,  one  can  avoid  coming 
in  such  humiliating  predicament  is  to  study  case-law  from  full  re- 
ports. Hence  the  utility  of  a  book  like  the  present  a  verbatim 
RepHnt  of  the  anginal  reports, 

2.  As  there  is  no  knowing  what  new  and  unforeseen  points 
may  develop  during  the  course  of  an  argument,  the  truly  "practical" 
lawyer  is  always  anxious  above  all,  to  arm  himself  with  all 
possible  means  of  offence  and  defence.  In  other  words,  he  would 
have,  by  his  side,  the  entire  case-law  if  possible.  To  render  some 
useful  service  in  this  direction  is  the  humble  object  of  the  present 
publication.  The  impracticability  of  carrying  the  hundred  and 
twenty  volumes  of  the  Indian  Law  Reports  in  court  on  every  occa- 
sion may  be  allowed  to  be  a  sufficient  justification  for  separately 
publishing  the  Criminal  cases  in  a  few  handy  volumes.  Seven  years 
ago  Mr.  Cranenburgh  published  in  five  volumes  the  Criminal  Cases 
that  appeared  in  the  Indian  Law  Reports  from  1876  to  1899.  The 
present  Hand-book  is  an  effort  in  the  same  direction  being  a  ver- 
hatim  Reprint  of  all  the  Criminal  cases  reported  in  the  Indian 
Law  Reports  for  1900  to  1906  and  it  is  hoped,  the  Legal   prefer- 
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sion  will  welcome  it  as  it  did  the  first  effort.  The  Book  is  bound 
in  two  separate  volumes,  the  £rst  contains  I .  L.  R.  CaL  vols.  27  to 
33,  and  I.  L.  R.  All.  vols.  22  to  28  ;  while  the  second  comprises 
I.  L.  R.  Bom.  vols.  24  to  30,  and  I.  L.  R.  Mad.  vols.  23  to  29. 
As  in  these  handy  volumes  are  collected  together  the  criminal 
cases  that  lie  scattered  over  the  28  volumes  of  the  last  seven 
years  of  the  Indian  Law  Reports  it  is  expected  to  be  equally 
serviceable  to  those  who  possess  the  I,  L.  R.,  as  well  as  tQ 
those  that  do  not. 

It  is  hardly  necessary  to  say  that  a  book  of  reference  like 
the  present  is  practically  of  little  use  without  proper  Notes  and  an 
exhaustive  Index.  No  pains,  therefore,  have  been  spared  to  make 
this  part  of  the  Hand-book  as  complete  as  could  be  desired.  Each 
series  of  the  Reports  is  supplemented  by(l)  An  exhaustive  subject- 
Index  ;  (2)  A  Table  of  cases  ;  and  (3)  A  statement  of  correspond- 
ing pages.  Moreover  where  a  case  has  been  subsequently  judicially 
dealt  with,  such  subsequent  cases  are  noted  down  with  their  effect 
just  after  the  headnote. 


Palace  Road, 
BARODA. 

August  1907- 
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CRIMINAL  CASES. 
1899  Nov.  29,  30.  I.  L.  R*  23  Mad.  161. 

Before  Mr,  Justice  Subrahmania  Ayyar  and  Mr,  Justice  Benson, 
QUEEN -EMPRESS,  v,  CHINNA  PAVUCHI  and  others .♦ 

Evidence  Act— Act  I  of  1872,  e.  30— Confession  by  one  of  several  perflone  jointly 
tried  for  tfie  same  offence — Plea  of  guilty  by  person  bo  confessing — Criminal  Procedure 
Code — Act  V  of  1898,  s.  271 — Discretion  to  continue  trial  after  plea  of  guilty. 

The  trial  of  an  accused  person  does  not  necessarily  end  if  he  pleads  guilty.  Under 
vection  271  of  the  Code  of  Criminal  Procedure,  where  an  accused  pleads  guilty,  **the  plen 
shall  he  recorded,"  and  the  accuned  "may  be  convicted"  thereon  ;  but  evidence  may  be  taken 
in  sessions  cases  as  if  the  plea  had  been  one  of  "not  guilty,"  and  the  case  decided  upon  the 
'whole  of  the  evidence  including  the  accused^s  plea.  When  such  a  procedure  is  adopted  the 
the  trial  does  not  terminate  with  the  plea  of  guilty,  and  therefore  a  confession  by  the  person 
so  pleading  may  be  taken  into  consideration  under  section  30  of  the  Indian  Evidence  Act  1872, 
as  against  any  other  person  who  is  being  jointly  tried  with  him  for  the  same  offence.  A  trial 
does  not  strictly  end  until  the  accused  has  been  either  convicted  or  acquitted  or  discharged. 

(NOTE:— This  case  is  Approved  of  in  I.  L.  R.  23  All.  p.  53  and  Referred 
to  in  10  M.  L.  J.  147.) 

Three  persons  being  tried  on  a  charge  of  murder,  the  second  and  third 
accused  gave  information  to  the  Magistrate  which  led  to  the  discovery  of 
jewels  which  had  belonged  to  the  deceased  and  had  been  worn  by  her  immedi- 
ately before  the  murder.  The  third  accused  then  attempted  to  commit  suicide 
and  while  in  hospital  made  a  full  a  confession  to  the  Taluk  Magistrate,  stating 
how  the  murder  had  been  committed  by  himself  and  the  first  and  secotid  accus- 
ed. On  the  following  day,  the  second  accused  made  a  similar  confession  to  the 
Taluk  Magistrate.  These  confessions  were  repeated  before  another  Magistrate 
who  held  the  preliminary  enquiry.  Before  the  Sessions  Court,  the  second 
accused  adhered  to  his  confessions  and  pleaded  guilty,  but  the  third  accused 
retracted  his,  alleging  that  he  had  been  induced  to  make  them  by  police 
torture.  The  trial  of  the  second  accused  before  the  Sessions  Court  continued 
notwithstanding  his  plea  of  guilty.  The  first  accused  did  not  at  any  time 
confess,  nor  was  any  of  the  murdered  woman's  property  traced  to  his  possession. 
The  Sessions  Judge  and  the  assessors,  accepting  the  evidence  of  four  prosecu- 
tion witnesses  and  the  two  confessions,  convicted  all  the  three  accused  of  mur- 
der and  they  were  sentenced  to  death. 

The  accused  appealed. 

Suhrahmania  Sastri  for  accused  No.  1. — The  confession  of  the  second 
accused  was  wrongly  relied  on.  Under  section  30  of  the  Evidence  Act  the 
Court  may  take  into  consideration  the  confession  of  one  of  more  persons  who 
are  being  tried  jointly  for  the  same  oflfence,  but  here   the   second  accused   was 
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no   longer  on  his  trial,  he  having  pleaded  guilty.    See  Queen^EmpreBi  r. 
Lakihmayya  Pandaram  (  1  )> 

Kuppuaami  Ayyar  for  accused  Nos.  2  and  3. 

Mr.  N.  Subrahvianyam  for  the  Crown. — Though  an  accuBed  pleads 
guilty,  his  plea  need  not  necessarily  be  accepted.  If  accepted,  and  he  is  convic- 
ted on  his  piea,  possibly  his  trial  ends  and  his  evidence  might  not  be  receivable 
under  section  80  of  the  Evidence  Act.  But  under  section  271  of  the  Code  of 
Criminal  Procedure  it  is  in  the  discretion  of  the  Court  to  convict  on  the  plea 
or  not,  though  it  is  imperative  that  the  plea  should  be  recorded.  Here,  the 
Sessions  Judge  recorded  the  plea,  but  the  trial  proceeded  and  the  second  accu- 
sed actually  cross-examined  witnesses  and  was  still  on  his  trial  throughout.  He 
was  still  therefore  being  jointly  tried  with  the  first  accused  and  his  confession 
was  properly  received  in  evidence  as  against  first  accused.  If  Queen-EmpreiB 
v.  Lakshviayya  Pandaram  (1)  lays  down  that  a  trial  necessarily  comes  to  an 
end  with  a  plea  of  guilty,  it  goes  too  far:  and  that  is  shown  by  the  unreported 
case  referred  to  in  Queen-Empress  v.  Pahuji  (X)  which  latter  case  was  relied 
on  in  Queen-Empress  v.  Lakshmayya  Pandaram  (1).  But  this  question  was 
not  before  the  Court  in  Queen-Empress  v.  Lakshmayya  Pandaram.  (1)  as 
there  the  plea  of  the  accused  seems  to  have  been  in  fact  accepted  and  his 
trial  ended. 

Judgment. — (After  stating  the  facts  their  Lordships  continued). — It  has 
been  urged  by  the  Vakil  for  the  first  accMised  that  the  confessions  of  the  second 
accused  before  the  Magistrate  and  the  Sessions  Court,  ought  not  to  be  consi- 
dered as  against  the  first  accused,  on  the  ground  that  when  the  second  accused 
pleaded  guilty  before  the  Sessions  Judge  his  trial  must  be  taken  to  have 
terminated,  and  he  was  therefore  no  longer  a  person  who  was  being  "  jointly 
tried  "  with  the  first  accused,  so  as  to  fall  within  the  rule  laid  down  in  sections 
30  of  the  Indian  Evidence  Act.  The  rule  is  that  "  when  more  persons  than 
"  one  are  being  tried  jointly  for  the  same  offence  and  a  confession  made  by  one 
**  of  such  persons  affecting  himself  and  some  other  of  such  persons,  is  proved, 
"  the  Court  may  take  into  consideration  such  confession  as  against  such  other 
"  pei*son,  as  well  as  against  the  person  who  makes  such  confession."  The 
Vakil  for  the  first  accused  contends  that  the  trial  ends  with  the  plea  of  guilty,. 
and  in  sup]K)rt  of  this  view  he  has  referred  us  to  the  observation  of  Boddam,. 
J.,  to  that  effect  in  Queen-Empress  v.  Lakshmayya  Pandaram  (1).  The 
actual  procedure  adopted  by  the  Magistrate  in  that  case  does  not  appear  from 
the  report,  and  the  learned  Judge  upon  the  evidence  found  that  the  then 
appellant  was  not  guilty.  The  observation  relied  on  by  the  present  appellants 
Vakil  follows  as  an  additional  reason  for  acquitting  the  accused.  If  the  learijed 
Judge  intended  to  lay  down  as  a  proposition  of  law  that  the  trial  of  an  accused 
person  necessarily  ends  as  soon  as  he  pleads  guilty,  we  could  not  agree  with 
the  proposition ;  for  under  the  Criminal  procedure  Code  the  Court  is  ntott 
bound  to  convict  an  accused  person  on  his  plea  of  guilty.  The  Code  (  section 
271  )  only  says  that  "  the  plea  shall  be  recorded,  and  he  may  be  convicted 
thereon.  "  As  a  matter  of  practice  in  Sessions  trials — especially  in  murder 
cases — many  Judges,  as  we  think  very  properly,  prefer  not  to  act  on  the  flesk 
of  guilty,  but  proceed  to  take  the  evidence  just  as  if  the  plea  had  been  one  of 
not  guilty,  and  decide  the  case  upon  the  whole  evidence,  including  the  accu- 
sed's plea.  When  this  procedure  is  adopted  it  is  obvious  that  the  trial  does 
not  terminate  with  the  plea  of  guilty,  and  this  view  is  in  accordance  with  the 
decision  of  the  Bombay  High  Court  in  the  case  referred  to   and   distinguished 

(1)  I.L.K.,  22  Mad.,  4^1.      {2)  I.  L.  11^  Vj  Bom.,  11)^ 
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in  Queen^Etfiprem  v.  Pakuji  (2),  to  which  the  learned  Judge  defers  in  Qiieen- 
Empress  v.  Lakshntayya  Pandaram  (1).  Strictly  speaking  a  trial  does  not 
come  to  an  end  until  the  accused  has  been  either  convicted  or  acquitted  or 
discharged.  The  proper  course  therefore  to  be  adopted  when  an  accused 
penjoa  pleads  guilty  is  either  to  convict  him  on  his  plea  and  remove  him  from 
the  dock^  in  which  case  his  trial  would  be  manifestly  at  an  end  so  as  to  warrant 
his  being  called  as  a  witness  for  or  against  any  persons  who  had  been  accused 
along  with  him;  or  else  to  allow  the  trial  to  go  on  as  if  the  plea  had  been  one 
of  not  guilty.  When  this  is  done  it  is  clear  that  the  trial  does  not  end  with 
the  plea  of  guilty,  and  therefore  any  confession  made  by  the  person  so  pleading 
could  be  taken  into  consideration  under  section  30  of  the  Indian  Evidence  Act 
as  against  any  other  person  who  was  being  jointly  tried  with  him  for  the  same 
oflfence. 

The  only  case  in  which  there  may  be  a  doubt  is  where  neither  of  these* 
tsonrsee  has  been  explicitly  adopted,  but  the  accused  who  has  pleaded  guilty  is^ 
left  in  the  dock  merely  to  see  what  the  evidence  will  show  as  against  him, 
though  the  court  intends  ultimately  to  convict  him  on  the  plea  of  guilty.  In 
«uch  a  case  we  should  be  inclined  to  hold  that  it  would  not  be  fair  to  allow  his 
confession  to  be  considered  as  against  his  co-accused  for  that  would  be,  in  effect, 
to  comply  with  the  forms  of  justice  while  violating  it  in  substance  ;  compare 
Beg  V.  Gardner  (3).  It  is  not,  however,  necessary  to  pursue  this  subject  fur- 
ther, for  in  the  present  case  it  is  clear  that  the  trial  of  the  second  accused 
continued,  notwithstanding  his  plea  of  guilty.  His  Vakil  crossexamined  the 
witnesses,  the  accused  himself  was  examined  in  the  usual  course  at  the  end 
of  the  evidence  for  the  prosecution,  and  the  opinion  of  the  assessors  was  taken 
«s  to  his^ guilt.  In  these  circumstances  we  have  no  doubt  but  that  hia  confes- 
siona  may  be  considered  as  against  the  first  accuseds 

The  result  is  that  we  agree  with  the  Sessions  Judge  and  the  assessors 
in  finding  all  the  accused  guilty  of  murder.  We  dismiss  their  appeals  and 
confirm  the  sentences  of  death  passed  upon  them  by  the  Sessions  Judge. 


1899  August  24,  Sept  14,  19.  L  L,  R,  23  Mad.  155. 

Before  Mr.  Justice  Sttbrahviania  Ayyar  (Ojfficiating  Chief 
Justice)  and  Mr,  Justice  0'  FarrelL 

QUEEN-EMPRESS,  v.  SOMASUNDARAM  CHETTI.* 

Stamp  Act — 1  of  1879,  ss.  61,  67 — Defrauding  Government  of  stamp  reveniie  by  a 
contrivance  or  device  not  otherwise  specially  provided  for — Receipt  of  unstamijed  docnuient — 
Abetment  of  an  offence  under  section  61  of  Skamp  Act,  1879 — Penal  Code — Act  XL  V  of 
1860,  8.  40. 

Two  letters  were  written  to  petitioner  in  which  the  writer  recommended  him  to  advance 
■iims  of  money  to  the  bearers  of  the  letters  and  bound  himself  to  repay  those  sums,  if  lent,  in 
case  of  default  oa  the  part  of  the  borrowers.  The  loans  were  made  by  petitioner,  who  kept  the 
leUers.  A  prosecution  having  been  suh.seiiuently  commencr.d  ne:aiii8t  jxjiitioner  under  nection 
67  of  the  Stamp  Act,  1879,  for  defrauding  Government  of  stamp  revenue  by  an  illegal  device, 
•od  he  having  been  convicted  on  the  ground  that  when  tiic  loans  were  granted  the  documenta 
became  letters  of  guarantee  and  as  such  liable  to  stamp  duty  : 

(1)  I.  L.  R.,  22  Mad.,  491.     (2)  1.  L.  R.  19  Bom.,  195.     (.^)  9  Cox  Cr.  C.  532. 
•  Criminal  Revision  Case  No.  244  of  1899. 
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HiLD,  that  the  execution  of  a  document  which  on  its  face  required  to  be  and  wat  not 
stamped,  could  not  be  said  to  be  an  act  "contrivance  or  device  not  specially  provided  for  by 
this  Act  or  any  other  law  for  the  time  being  in  force"  ;  and  that  punishment  for  the  act  of 
the  executant  of  such  a  document,  if  it  were  punishable  at  all,  was  provided  for  under  section 
61  of  the  Stamp  Act,  1879,  and  it  could  not  therefore  be  dealt  with  under  section  67. — Also 
that  the  act  of  a  person  receiving  an  unstamped  document  might  amount  to  abetment  of  an 
offence,  having  regard  to  section  61  of  the  Stamp  Act,  1879,  and  to  the  definition  of  an 
'*offence"  in  section  40  of  the  Indian  Penal  Code,  and  if  so,  would  be  an  act  provided  for  by 
*'  any  other  law  for  the  time  being  in  force,  "and  so  not  within  the  terms  of  section  67  of  the 
Stamp  Act.  1879. 

Petitioner  had  been  second  accused  in  a  charge,  under  section  67  of  the 
Stamp  Act  I  of  1879,  of  defrauding  Government  of  stamp  revenue  by  illegal 
devic<is.  The  first  accused  in  the  case  had  written  to  the  second  accused  two 
letters  in  which  he  recommended  second  accused  to  lend  Rs.  400  and  Ks.  500 
to  the  bearers  of  the  letters  and  bound  himself  to  repay  those  sums,  if  lent,  in 
case  of  default  on  the  part  of  the  borrowers.  The  loans  were  made  and  second 
Accused  kept  the  letters,  which  were  not  stamped.  At  a  subsequent  enquirj^ 
held  in  connection  with  the  assessment  of  income-tax,  the  letters  were  produc- 
ed and  a  prosecution  ordered  under  section  67  of  the  stamp  Act,  I  of  1879,  for 
defrauding  Government  of  its  stamp  duty  by  an  illegal  device.  The  accused 
were  convicted  and  sentenced  to  pay  fines  of  Rs.  100  and  200,  respectively, 
with  terms  of  imprisonment  in  default  of  payment. 

Against  these  convictions  both  accused  appealed.  The  Sessions  Judge 
allowed  the  appeal  of  the  first  accused,  holding  that  his  letters  to  second  accused 
to  give  loans  to  certain  persons  and  binding  himself  to  make  good  the  loans 
in  a  stated  contingency  could  have  no  force  «gainst  him,  unless  and  until  the 
loans  were  made.  He  referred  to  NarayanasaTni  Miidaliar  v.  Lokambalamr/ud 
{1)  as  laying  down  that  "  acceptance  of  the  offer  made  in  the  letter  was 
necessary  before  any  obligation  could  be  said  to  arise."  He  found  no  proof  that 
fir<t  accused  knew  ihat  the  loans  had  been  made  or  that  he  was  aware  that  an 
obligation  had  arisen  in  connection  with  the  letters.  With  regard  to  second 
aocusiMl,  the  Sessions  Judge  held  that  inasmuch  as  he  knew  that  the  loans  had 
been  made  it  was  his  duty  to  call  upon  first  accused  to  stamp  the  letters  which 
had  become  letters  of  guarantee.  From  his  omission  to  do  so  and  from  the 
other  circumstancos  which  led  to  his  prosecution  the  Sessions  Judge  held  that 
second  accused  had  wilfully  acted  fraudulently  with  intent  to  cause  loss  to 
Government.  Ho  dismissed  the  appeal  by  second  accused  and  aflSrmed  his  con- 
viction and  sentence. 

(I)  Civil  JJevision  Petition  No.  247  of  1896  (unreported).  Petition  under  section  25 
of  Act  Ia  of  1887  praving  th«  High  Court  to  revise  the  decree  of  the  Subordinate  Judge  of 
Kumbakonam  in  Small  Cause  Suit  No.  78  of  1896.  The  suit  was  for  the  recovery  of  Rs.  225 
borrowed  from  plaintiff  by  defendant's  deceased  husband  on  the  following  letter,  which  was 
conveyed  to  plaintiff  by  one  Souriraja  Mudaliar,  referred  to  therein: — *'  (To  plaintiff)  : — As  1 
have  to  purohase  the  seinbalai  paddy  which  ....  has  setth'd  for  niei  with  .... 
in  ...  .  ,  you  will' fcend  lis.  200  through  Souriraja  Mudaliar.  I  will  send  these  two 
hundred  rupees  with  interest  according  to  rnera  rate  at  Ks.  2-1-4  per  cent,  per  mensem,  and 
have  it  credited  in  this  letter  on  cadjan  ;  and  get  it  back.  Should  there  be  a  delay  in  your  send- 
ing, the  bandy  will  return  in  vain.  You  will  have  to  send  without  delay."  This  letter  was  signed 
by  defendant's  deceased  husband.  The  Subordinate  Judge  dismissed  the  suit,  which  was 
not  defended,  on  the  ground  that  the  letter  was  an  unstamped  promissory  note  containing  terms 
similar  to  the  document  in  Chajoiamma  v.  Ayannay  ( I.  L.  B.,  16  Mad.,  283),  and  inadmissible 
in  evidence.  The  Court,  [Coi^uns,  C.  J.,  and  Shephard,  J.],  on  29th  January  1897,  delivered 
the  following  JnnaiiRNT : — **Ttiere  can  be  no  doubt  that  in  tne  letter  the  defendant's  husband 
•*  merely  asked  for  a  loan  of  money,  Tlie  letter  does  not  amount  to  a  promise,  and  no  obli- 
-  *^gation  would  have  arisen  unless  the  addressee  had  consented  to  comply  with  the 
'*  rcf^uo^t  and  to  lend  the  money.    Accept  .ni-e  on  tb^  plaintiff's  part  of  the  offer  madv  in  the 
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Ag^nst  this  order  the  secoDd  accused  preferred  this  criminaT  revision 
petition. 

BcUamukunda  Ayyar  for  accused  No.  2. — The  letters  written  to  the 
petitioner  are  mere  proposals  and  not  completed  agreements  and  do  not  require 
to  be  stamped.  Dnondbhat  Narharbhat  v.  Atmaram  Moreshvar  (  1  )  and 
Naraya/fiasafai  Mudaliar  v.  Lokambolammal  (  2  ).  The  terms  of  the  docu- 
ment alone  must  be  looked  to  and  no  external  circumstances  can  be  consi- 
dered in  determining  whether  it  requires  to  be  stamped.  Nor  can  the 
letters  be  fairly  described  as  devices  or  contrivances  witnin  the  meaning  of 
section  67  of  the  Stamp  Act  merely  because  they  are  unstamped.  Intent  to 
defraud  cannot  be  inferred  from  the  failure  to  stamp  a  document.  Section  61 
expressly  provides  for  the  punishment  of  persons  executing  or  signing  a  docu- 
ment chargeable  with  duty  without  the  same  being  duly  stamped,  but  the 
petitioner  here  did  none  of  the  acts  referred  to  in  that  section.  Channamma 
V.  Ay y anna  (  3  )  was  also  referred  to. 

Mr.  N.  SubraliTnanyam  for  the  Crown. — The  documents  contain  pro- 
mises to  pay  money,  as  the  writer  says  that  he  will  be  responsible  for  the 
repayment  of  the  loan,  when  it  is  given.  If  the  letters  had  been  written  in 
pursuance  of  a  request  by  petitioner  he  wonld  have  been  concerned  in  a 
contrivance  or  device  coming  within  section  67.  The  habitual  practice  by  the 
petitioner  of  this  contrivance  which  the  Judge  refers  to  would  establish  guilty 
intention  under  section  67. 

Judgment. — The  petitioner  is  the  recipient  of  a  letter  which  requests 
that  a  loan  may  be  granted  to  a  certain  person,  and  that  when  this  is  done  the 
writer  will  be  responsible  for  the  amount  of  the  loan,  if  the  borrower  does  not 
repay  it.  Both  the  petitioner  and  the  writer  of  the  letter  were  prosecuted 
under  section  67  of  the  Stamp  Act  and  convicted.  On  appeal  the  writer  of 
the  letter  was  acquitted  by  the  Sessions  Judge  on  the  ground  that  no  obli- 
gation had  attached  under  the  letter  at  the  time  it  was  written.  The  conviction 
of  the  petitioner  was,  however,  upheld  on  the  view  that  when  the  loan  was 
granted  the  document  became  a  letter  of  guarantee  and  therefore  liable  to 
stamp  duty  as  an  indemnity  bond.  In  the  view  we  take  of  the  case,  section  67 
of  the  Stamp  Act  has  no  application. 

The  execution  of  a  document  which  on  its  face  requires  to  be,  and  is 
not,  stamped  cannot  be  said  to  be  an  "  act,  contrivance  or  device  not  specially 
provided  for  by  this  Act  or  any  other  law  for  the  time  being  in  force.  " 

There  can  be  no  device  or  contrivance  if  the  document  is  what  on  its 
face  it  purports  to  be,  and  the  act  of  the  executant,  if  punishable  at  all,  is 
provided  for  under  section  61  of  the  Stamp  Act  and  cannot  therefore  fall 
under  section  67. 

**  letter  wns  necessary  before  any  obligation  could  be  said  to  arise.  Whereas  if  the  letter  were 
"  eqaivaient  to  a  promissory  note,  it  would  follow  that  on  mere  proof  of  the  writing  and  signa- 
"  tore,  the  plaintiff  would  have  been  entitled  to  recover.  We  cannot  understand  how  such  a 
**  letter  can  be  construed  as  a  promissory  note  or  how  the  request  of  the  writer  to  send  the 
'*  letter  back  can  make  any  difference.  The  terms  of  the  letter  in  Channamma  v.  Ayyanna, 
*'  ( I.  L.  R.,  16  Mad.,  283  )  are  not  quite  the  same  as  they  are  in  the  present  case.  The  case 
"  more  closely  resembles  that  of  Dhondbhat  Narharbhat  v.  Atmaram  Moreshvar.  (  I.  L.  R.,  13 
*^  Bom.,  669  ).  We  must  reverse  the  decree.  There  must  be  a  decree  for  plaintifE  for  amount 
^  claimed  with  interest  and  costs  throughout. " 

( 1  )    I.  L.  R.,  13  Bom.,  669. 

(  2  )    Civil  Revision  Petitiom  No,  247  of  1896  (unreported)— vide  note  p.  4  of  this  book. 

(  3  )    ;L  L.  R.,  16  Mad,,  283. 
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The  act  of  the  person  receiving  the  unstamped  doctrroetit  mkj  ftrnotint 
to  albetment  of  an  oflTence,  under  section  61  (  see  definition  of  *  offence, '  section 
40,  Indian  Penal  Code  ),  and  would  then  be  "  an  act  provided  for  by  any  other 
law  for  the  time  being  in  force  " — viz,  the  Penal  Code — and  equally  not  within 
the  terms  of  section  67  of  the  Stamp  Act. 

We  must  therefore  reverse  the  conviction  and  sentence  and   the  order 
of  the  Sessions  Court  in  appeal  and  direct  that  the  fine  if  levied  be  refunded. 


1899  August  31,  I.  L.  R.  23  Mad.  159. 

Before  Mr.  Justice  Boddam  and  Mr.  Justice  Moore, 
QUEEN-EMPRESS,  v.  PAPA  SANI* 

Penal  Code — Act  XLV  of  1860,  s.  373 — Obtaining  a  girl  under  the  age  of  16  for 
purposes  of  prostitution — Evidence  of  intent. 

In  a  charge  against  a  dancing  girl  under  section  373  of  the  Indian  Penal  Code  for 
liaving  purchased  a  young  c^rl  with  intent  that  she  would  be  used  for  the  purpose  of  prosti- 
tution  or  knowing  it  to  be  likely  that  she  would  be  so  used,  evidence  was  given  of  the  fact 
of  purchase  for  a  consideration  and  that  numerous  other  dancing  girls  residing  in  the  neigh- 
bourhood  were  in  the  habit  of  obtaining  girls  and  bringing  them  up  as  dancing  girls  or  pro- 
stitutes, and  that  there  were  no  instances  of  girls  brought  up  by  dancing  girls  ever  having 
been  married.  On  its  being  contended  that  there  was  no  evidence  of  intent  to  support  a  con- 
viction under  section  373  of  the  Indian  Penal  Code  : 

Held,  that  there  was  evidence  before  the  Court  to  support  the  convictiott. 

(  NOTE :— This  case  is  followed  in  I.  L  R.  23  All.  124. ) 

First  accused,  a  dancing  girl,  was  charged  before  a  Deputy  Magistrate,, 
under  section  373,  for  buying  a  girl  of  five  years  of  age  from  her  mother  with 
the  intention  of  usin^  her  or  knowing  it  to  be  likely  that  she  would  be  used  for 
the  purpose  of  prostitution.  Second  accused  was  charged  with  having  abetted 
the  srtid  offence.  The  mother  subsequently  complained  that  she  had  given 
the  child  to  first  accused  to  be  reared  up  for  a  family  life  but,  finding  that  she 
vtixi  being  reared  for  the  purpose  of  jirostitution,  had  demanded  the  return  of 
the  child,  which  was  refused.  The  evidence  showed  that  first  accused  paid 
Bs.  60  to  the  complainant  and  obtained  the  child  from  her  in  the  house  of 
the  second  accused,  who  was  also  present  and  settled  the  bargain  and  handed 
the  money  to  the  complainant.  The  further  evidence  was  set  out  by  the 
Deputy  Magistrate  as  follows  : — "  From  the  evidence  above  alluded  to  and 
from  the  admission  of  the  first  accused,  it  is  clear  that  she  bought  the  girl 
from  her  mother  for  a  consideration.  The  next  and  the  most  important  ques- 
tion for  decision  is  with  what  intention  was  the  purchase  made.  Although  it 
may  be  notorious  that  the  daughters  of  dancing  girls  or  girls  brought  up  by 
them  when  they  have  no  children  generally  become  dancing  girls  or  prosti- 
tutes,  still  the  law  presumes  their  intention  to  be  innocent  till  tne  contrary  is 
proved,  and  requires  evidence  in  each  case  that  the  intention  or  knowledge  of 
the  likelihood  or  probability  of  the  girl  obtained  becoming  a  prostitute*  was 
present  at  the  time  of  the  transaction.  This  is  not  capable  of  direct  proof  and 
can  only  be  inferred  from  the  surrounding  circumstances.  Such  evidence  is 
available  in  this  case.  Prosecution  fifth  witness  Venkaji  Rao,  a  landholder  and 
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merchant  of  Adoni  town,  states  that  he  knew  the  irst  accused  from  her  k&ncy^ 
One  Hulugasani,  a  dancing  girl,  had  no  children.     She  brought   up  foar  girls 
obtained  from  others  and  the  first  accused  is  the  eldest  of  them.   All  the  four 
girls  became  dancing  girls  or  prostitutes.  These  facts  are  admitted  by  the  first 
vccased  herself.    The  witness  further  states  that  there  are  forty  dancing  girls' 
houses  in  Adoni  and  that  their  chief  source  of  income  is  prostitution.   He  adds 
that  the  dancing  girls  of  this  town  who   hare  no  daughters   of  their   own  get 
girls  from  others  and  bring  them  up  and  eventually   make  them   dancing  girls- 
or  prostitutes  and  he  gives  several  instances  in  this  town  of  girls  obtained  and 
brought  up  having  become  prostitutes.     He  swears  that  there  is  no  instance 
of  girls  brought  up  by  dancing  girls  having  been  regularly  married,  and  that 
the  dancing  girls  derive  good  incomes  by  bringing  up  girls  in   preference   to 
boys.  He  states  also  that  the  dancing  girls   commit   prostitution  with    those 
who  pay  them.     Prosecution  sixth  witness  Subbayya  more  or  less   corroborates 
the  above  witness.  He  adds  that  dancing  girls  when  they  get  old  obtain   girla 
and  bring  thei!i  up  to  follow  their  profession  and   that  good-looking  girls  are 
generally  bought.    He  gives  instances  and  says  that  the   girls  so  brought  up 
are  never  married.  The  first  accused  admits  that  she  and  three  other  girls  were 
brought  up  as  prostitutes  by  another  prostitute  and  that  she  has  no   children 
nor  has  any  of  her  foster-sisters  any  children.  She  is  now  forty  years  old   and 
she  says  she  carried  on  prostitution  for  about  twenty  years.  She   wishes   us  to 
Iwlieve  that  being  disgusted  she  gave  up  her  profession    and   took  to   money- 
lending  by  which  she  lives.    She  admits  she  bought,  or,  as  her  pleader   would 
put  it,  obtained  a  girl  for  a  consideration.  She  says  she   intended   to   obtain  a 
boy  in  adoption  and  to  get  the  girl  married  to  him,  so  that  both  of  them  might 
inherit  her  property.    This  is  very  laudable  if  true  or   probable.   "    The  defe- 
nce was  that  the  child  had  been  obtained  with  the   object   that  it   should  be 
brought  up  as  a  daughter.     The  Magistrate  dealt  with  this  as   follows: — "  She 
called  seven  witnesses  for   her  defence.     First  defence  witness,  a   woman  from 
Bellary,  says  that  first  accused  came  and  asked   her  to  give  to   her  her  sister's 
grandson,  but  that  his  father  refused  to  give.     Second  defence  witness  is  called 
to  support  her.     Fourth  defence  witness  says  he  was  asked  by  the  first  accused 
to  give  to  her  his  concubine's  son  but  he  did  not.     Fifth  defence   witness  was 
asked  to  give  up  his  nephew,  but  he  did  not.    These  are  people  of  no  position 
and  can  be  got  for  nothing.     Second  and   third   defence   witnesses  say   that 
some  girls  brought  up  a  boy  and  got  him   married.     Seventh   defence   witness 
is  the  first  accused  s  foster  sister  and  is  called  to  prove  that  she   has   confined 
herself  to  one  man.     Even  if  we  take  all  the  defence   to  be  true,   it   does   not 
pr^e  much.     .     .     .     Although  first  accused  was  defended  by   three  pleaders 
they  were  not  able  to  prove  or  point  out  one  single  instance  of  a  girl  brought 
up  by  a  dancing  girl  having  been  regularly  married.  On  the  contrary  fifth   and 
sixth  prosecution  witnesses  say  that  there  were  no  such  instances  but  there  have 
been  many  instances  of  girls  so  brought  up  having  become  prostitutes.     From 
ft  careful  consideration  of  the  foregoing  facts   the   Court  has  no   hesitation  in 
finding  that  first  accused  bought  the  girl   with  intent   that  she  shall   be  used 
for  the  purpose  of  prostitution  or  knowing  it  to  be   likely  that  she  would  be 
BO  03ed.  "    He  also  found  the  second  accused  guilty  of  abetment,  and  sente- 
nced both  accused  to  be  kept  in  simple  imprisonment  till  the  rising  of  tbet 
Cotrrt,  and  imposed  a  fine  of  Rs.  200  on  first  accused,  and  of  Rs.  50  on  second 
ftccused,  with  three  months'  rigorous  imprisonment  in  default  in  each  case. 

Against  these  convictions  both  accused  appealed  on  the  ground  that  the 
accused  bbould  not  have  .been  convicted  on  the  evidence  of  the  habits  prevail 
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ling  amongi^t  otber  dancing  girls,  and  that  the  intent  necessary  to  constitute 
an  ofifence  under  section  373  of  the  Indian  Penal  Code  had  not  been  proved. 
On  this  point  the  Sessions  Judge  said: — "  The  sole  question  for  determina- 
tion in  appeal  is  whether  appellant  intended  at  the  time  of  purchase  to  use 
the  girl  eventually,  but  during  minority,  as  a  prostitute,  or  knowing  it  to  be 
likely  that  she  would  be  so  used ;  or  whether  she  bought  her  intending  to  adopt 
her  and  get  her  respectably  married.     .     .     . 

I  was  referred  to  a  dictum  of  Muttusami  Ayyar.  J.  in  QtLeen-EvipreBa 
V,  Rcbmanna  (  1  )  to  show  that  dancing  girls  do  occasionally  adopt  bond  fide. 
The  argument  is  unsound.  It  is  both  coiumon  sense  and  law  that  in  such 
cases  the  rare  exception  in  the  matter  of  intention  must  be  affirmatively  pro- 
ved by  those  who  assert  it  (  see  Evidence  Act,  section  106 ).  And,  in  a  similar 
and  recent  case,  the  Calcutta  High  Court  has  laid  it  down  that  once  the 
prosecution -has  proved  a  probability  of  future  prostitution  during  minority, 
it  is  for  the  defendant  to  show  that  defendant's  intention  was  exceptional 
and  different ;  Deputy  Legal  Remevibrancer  v.  Kartma  Baiatohi  (  2  ).  In  the 
present  case  the  prinid  facie  likelihood  of  prostitution  (  and  more  is  not 
required  for  conviction  under  section  373  of  the  Indian  Penal  Code^ )  was  very 
great  indeed ;  and  that  likelihood  must  have  been  present  in  the  minds 
of  all  parties  to  the  bargain.  The  child  is  smart  and  pretty  ;  it  was  sold 
for  a  sum  which  to  its  disreputable  beggar  mother  must  have  seemed  very 
large;  it  was  sold  to  a  prostitute  who  herself  had  been  brought  up  from 
her  childhood  to  be  a  prostitute ;  there  is  nothing  to  show  that  appellant 
has  any   special  means   or  property  so    as   to    make   it   worth    her   while   to 

adopt   a  girl  to  inherit   that   propery And  no  case  is  provd  that   in 

Adoni  or  Bellary  a  girl  so  purchased  was  ever  brought  up  respectably. 
This  is  a  very  strong  pritna  facie  case  tor  the  prosecution,  and  the  evidence 
put  forward  to  rebut  it  is  worthless.  I  have  no  doubt  that  the  girl  .was 
bought  in  order  to-be  trained  up  to  follow  appellant's  profession.  "  He  dis- 
missed the  apepeals  and  characterised  the  sentences  as   extraordinarily  lenient. 

Notices  were  served  on  both  accused  to  show  cause  why  their  sentences 
should  not  be  enhanced ;  and  first  accused  presented  this  criminal  revision 
petition  against  the  conviction. 

Mr.  jK.  F.  Grant,  for  first  accused,  contended  that  the  evidence  of  intent 
was  insuficient  to  support  the  conviction.  Under  section  373,  the  intention  of 
the  accused  must  be  proved,  and  the  evidence  of  the  customs  of  other  dancing- 
girls  was  no  evidence  of  such  intention.  He  referred  to  Queen — Empress  v. 
ltamanna{l)  in  which  Mr.  Justice  Muttusami  Ayyar  pointed  out  that 
it  would  be  no  offence  if  the  intention  were  that  the  girl  should  be  brought  up 
as  a  daughter,  and  that  when  she  attained  lier  age  she  should  be  allowed  to 
select  either  to  marry  or  follow  the  profession  of  her  prostitute  mother.  He  also 
cited  Venkri  v.  Makalinga  (  3  )  as  showing  that  intention  is  a  question  of  fact 
and  law  and  must  be  made  out  properly,  and  referred  Deputy  Legal  Remem-- 
brancer  v.  Kanina  Baistobi  (  2  ) 

Mr.  D.  Ckamier  for  second  accused. 

Mr.  N,  Subrahmaniam  in  support  of  the  conviction  and  of  the  appli- 
cation for  enhancement. 

Judgment. — We  are  of  opinion  that  there  was  legal  evidence  before  the 
Courts  sufficient  to  justify  the  conviction.     It  is  proved  by  the  purohit  of  tho 

(1)    I.  L.  R.,  12  Mad,,  27I      (2)  1.  L.  R.,  22  Calc,  164.      (3)  I,  I4,  R.,  U  Mad.,  393, 
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fiwfc  dddllsed,  who  has  known  her  since  infartdyi  that  the  firSt  accused  was  heri 
6elf  in  her  infancy  acquired  by  a  dflndng  girl,  was  brought  up  to  become  and 
be([$anle  a  datlding  girl;  that  it  is  the  practice  dmohg  dancing  gii'ls  to  acquire! 
children  tbr  the  purpose  of  bringing  them  up  as  dancing  girls,  and  that  therd 
is  no  case  known  to  him  of  a  girl  so  acquired  being  married;  The  fltst  jiddused 
lived  the  life  of  a  dancing  girl  for  twenty  years  and  she  gatd  a  large  Siira  of 
tnoneyi  Viikj  Ks.  00  fof  this  girl  at  the  age  of  five  years;  who  is  Said  to  be  gdod- 
looking.  There  is  no  suggestion  that  the  first  accused  acquired  the  giH  for  the' 
purpose  of  adopting  her.  In  these  circumstances  it  seems  difficitlfc  to  arrive!  at 
any  conclusion  other  than  that  at-tived  at  by  the  Courts  below.  We  mui^t  there- 
fore dismiss  the  criminal  revision  petition; 

The  Courts  below,  hotveVerj  whilst  convicting  the' acciisedj  the  first  ftcciiSed 
of  purchasing  and  seCorid  of  abetting  her  in  purchasing  this  child  for  immoral 
Jiurposfes,  Inflicted  only  a  nominal  sentence  of  imprisonment  6f  ofrio  day  upon 
eachi  but  fined  the  first  accused  Rs.  200  rtnd  the  second  accused  Rs.  50.  Wd 
think  these  Sentences  are  wholly  inadequate  and  should  be  enhanced. 

The  crime  is  a  very  bad  one  and  should  be  dealt  With  as  such.  Iri  this 
CasCj  howef  eri  for  the  reasons  given  by  the  lower  Courts,  thfltt  hitherto  ataong 
dancing  git-Is  it  has  rtot  been  considered  \Vrong,  much  less  a  Crime,  we  do  not 
think  it  neCCssaty  trt  do  wore  than  increase  the  terra  of  imprisonment  given  by 
the  lower  Court  from  one  day  in  the  casf  of  the  first  accused  to  si.^  morithsr' 
rigorous  ittiprisotiment,  and  in  the  case  of  the  second  accused  to  three  months' 
rigorous  imprisonment  and  we  vary  the  sentences  accordingly.  The  fines 
temainj 


1899  August.  24,  SO, Sept.  4,  12.  L  L.  R.  23  Mad.  164. 

Before  Mr,  Justice  Subrahmdnia  Ayi/dr  (Ojfficiatirtg  Chief  Jddice)^ 
Mr.  ifustice  Moore  and  Mr,  J^t^tice  O'FarrelL 

PE&tJMAL  [  Accused  ],  PEtmoNER,  i}.  MUNICIPAL  COMMIS- 
SIONERS FOR  THE  GrtY  OF  MADRAS  [  GoMPLAiNitNTs  ], 

CotJNTER-PETITIONERS.*^ 

Citlf  of  Miidrtm  Municipal  Act  (MadrnnJ-^Act  I  ffflSSA  «.  W7^Pro%ihiiiori  fif/aimi  depdgitiii^ 
stable  reftite  m  a  Hrtet-^DepttsH  of  stabU  re/use  in  dusi-bin-^LnabUiiy  of  person  $d 
depositing, 

Bf  the  first  clause  of  dectioh  ^7  of  tbe  City  of  Madras  Mifnicipat  Act,*  1884,  ih^  ^re$i- 
dedt  of  tlie  municipality  "  sliall  pfovWe  in  the  Btreqts.of  the  city  suitable  and  feufficieht  dust- 
bins for  the  ten)porary  liepOdit  of  dust,  dirt,  asfies,  kitchen  refuse  and  otlier  fnoffensive  Matter 
excepting  btfildiirg,  stafMe  rfn'd  ^art'den  fef use  v^jrich  shaill  bte  removed  by  tlitf  owner  thei-eof." 
By  the  second  ckme  of  tht  same  section  "  whoever,  after  such  provisfon  has  bfeen  made, 
deposf ts  any  of  the  said  nrnJtters  or  any  buifdinrg,  stabte  qr  garderf  refuse  frf  any  sti^e^t,  pave- 
inetit  6r  verandah  of  any  bilrildin^"  ....  .  is  rendered  liable  to  fine,  if^etitioner  liavihg 
deposited  strtbie  refuse  irt  one  of  the  rfhst-bins  ]()rovrd!ed  in  acc6irdawce  withfhfe  Act  iVafs  cliWrgerf 
bef<*e  a  MaigfAti'ate'  and  fined  uirdtr  tife  lattef  claase  of  the  said  section  : 

Hehl,  thit  tb*  dust-bfrti  v^asn-ot  af  part  of  flie  street  aind  thafttbe  thfowin'gbf  statte-i^ftfirser 

^  Criminal  Revision  Case  No.l76  of  1899,  under  criminal  Procedure  Code,  sections  4S9 
and  439,  praying;  the  High  Court  to  revise  the  order  of  Sultan  Muhidin  Sahib,  Presidency  Ma-? 
g^'stfate,  lilack  Town,  Madias,  in  CaJendar  Case  No.  71^9  of  WJO.- 
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into  the  dust -bin  was  not  a  deposit  of  such  refuse  in  the  street  bo  as  to  constitnte  an  offence 
tinder  the  said  settiun. 

Petitioner  was  charged  at  the  Presidency  Magistrate  s  Court,  Black  Town, 
Madras,  with  having  deposited  stable  refuse  in  a  dust-bin  in  a  street  in  the 
municipality,  contrary  to  section  307  of  the  City  of  Madras  Municipal  Act  I  of 
1884  [Madras].  He  admitted  having  thrown  the  stable  refuse  into  the  dust-bin, 
but  cor^tended  that  it  was  not  an  offence  within  the  meaning  of  the  section. 
The  Magistrate  held  that  as  stable  refuse  was  not  inoffensive  matter  a  person 
throwing  it  into  a  dust-bin  would  be  liable.  He  convicted  the  petitioner  and 
imposed  a  nominal  fine. 

The  accused  preferred  this  petition. 

Virahhadira  Mudaliar  for  the  petitioner. 

Mr.  Allan  Daly  for  the  complainants. 

[The  arguments  appear  from  the  judgments.] 

SUBRAHMANIA  Ayyar,  Offg.  C.  J. — In  this  ca.<e  the  petitioner  was 
convicted  by  the  Magistrate  under  section  307  of  the  City  of  Madras  Municipal 
Act  (  I  of  1884)  for  having  deposited  stable  refuse  in  a  municipal  dust-bin  ii| 
a  street.  The  section  runs  as  follows : — 

"  The  President  shall  provide  in  the  streets  of  the  city  suitable  and  suffi- 
'*  cient  dust-bins  for  the  temporary  deposit  of  dust,  dirt,  ashes,  kitchen  refuse 
'*  and  other  inoffensive  matter  excepting  building,  stable  and  garden  refuse, 
*'  which  shall  be  removed  by  the  owner  thereof.  " 

"  Whoever,  after  such  provision  has  been  made,  deposits  any  of  the  said 
"  matters  or  any  building,  stable  or  garden  refuse  in  any  street,  pavement  or 
"  verandah  of  any  building,  on  any  ground  between  the  building  and  the  street 
"  or  on  any  public  quay,  jetty  or  landing-place  or  on  any  part  of  a  river  bank, 
"  whether  above  or  below  high-water  mark,  or  on  any  part  of  any  private 
"  premises  or  land  without  the  consent  of  the  owner  or  occupier  thereof  shall 
"  be  liable  to  a  fine  not  exceeding  rupees  ten  for  each  offence.  " 

On  behalf  of  the  petitioner  it  was  contended  that  the  act  complained  of 
is  not  punishable  under  the  section  and  the  argument  in  support  of  that  conte- 
ntion was  this : — To  bring  the  present  case  within  the  language  of  the  second 
paragraph  quoted  above,  the  word  *  street  '  shonid  be  imderstood  to  be 
inclusive  of  the  parts  thereof  which  are  occupied  by  dust-bins.  If  that  constnic- 
tion  be  adopted,  a  deposit  in  a  dust-bin  of  even  dust,  dirt,  asbes  or  kitchen 
refuse  must  be  treated  as  an  offence.  But  that  must  be  absurd  since  the  depo- 
sit of  such  matter  in  a  dust-bin  is  distinctly  authorised  by  the  first  paragraph. 
Therefore  the  term  *  street '  in  the  second  paragraph  should  be  taken  to  be 
exclusive  of  the  sites  of  dust-bins  and  it  follows  that  somehow  the  Legislature 
failed  to  impose  a  penalty  on  persons  who  deposit  stable  refuse  in  dust-bins. 

Now,  according  to  the  first  paragraph  of  the  section,  building,  garden 
or  stable  refuse  is,  by  clear  implication,  prohibited  from  being  dejwsited  in 
dust-bins.  And  the  clause  "  the  President  shall  provide  in  the  streets  of  the 
city  suitable  and  sufficient  dust-bins, "  makes  it  clear  that,  so  far  as  that  para- 
graph goes,  *  street '  docs  include  even  those  parts  in  which  dust-bins  may  be 
erected.  How  can  the  same  term,  in  the  next  paragraph,  be,  in  the  absence  of 
indubitable  indications  to  the  contrary,  taken  in  a  different  sense  ?  Nor  does 
the  view  that  *  street  *  means  the  same  thing  in  both  the  paragraphs  necessarily 
involve  the  absurdity  sought  te  be  imputed  to  the  Legislature.  Foir,  if  the- 
paragraphs  are  read  iogoLlier,  as  they  undoubtedly  must  be,    the   meaning,  a<> 
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far  HS  we  are  here  (loncerned,  is  exactly  what  it  would  be,  had  the  Legislature, 
put  of  abundant  caution,  inserted  after  the  words  *  said  matters  '  in  paragraph 
2,  the  clause  *  save  as  aforesaid  '  or  words  to  that  effect.  And  the  meaning  is 
any  person,  who  deposits  dust,  dirt,  ashes,  kitchen  refuse  or  other  inoffensive 
matter,  not  being  building,  stable  or  garden  refuse.,  in  a  street  except  in  a 
dust-bin  and  a  person  who  deposits  building,  stable,  or  garden  refuse  in  any 
part  of  a  street  inclusive  of  the  sites  of  dust-bins  shall  be  liable  to  the  prescribed 
penalty. 

This  seems  to  be  the  proper  view  to  take  having  regard  to  the  principle 
laid  down  by  the  Judicial  Committee  in  "  The  QaunUet  (1)  "  where  their  Lord- 
ships observe : — 

"  No  doubt  all  penal  statutes  are  to  be  construed  strictly,  that  is  to  say, 
the  Court  must  see  that  the  thing  charged  as  an  offence  is  within  the  plain 
meaning  of  the  words  used,  and  must  not  strain  the  words  on  any  notion  that 
there  hsis  been  a  slip,  that  there  has  been  a  casus  oviiaaus,  that  the  thing  is  so 
clearly  within  the  mischief  that  it  must  have  been  intended  to  be  included  and 
would  have  been  included  if  thought  of.  On  the  other  hand,  the  person 
charged  has  a  right  to  say  that  the  thing  charged)  although  within  the  wonis^ 
is  not  within  the  spirit  of  the  enactment.  But  where  the  thing  is  brought 
within  the  words  and  within  the  spirit,  there  a  penal  enactment  is  to  be 
construed,  like  any  other  instrument,  according  to  the  fair  common  sense 
meaning  of  the  language  used,  and  the  Court  is  not  to  find  or  make  any 
doubt  of  or  ambiguity  in  the  language  of  a  penal  statute,  where  such  doubt; 
or  ambiguity  would  clearly  not  oe  found  or  made  in  the  same  language  in 
any  other  instrument.  '* 

I  would,  therefore,  dismiss  the  petition. 

OTarrell,  J. —  The  petitioner  has  been  convicted  under  section  807  of 
the  Act  ( I  of  1884  )  and  Mr.  Daly,  who  appears  for  the  municipality,  admits 
that  if  that  section  does  not  apply,  there  is  no  other  that  does.  Mr.  Daly  also 
admits,  what  appears  to  have  been  doubted  by  the  Magistrate,  that  stable  refuse 
is,  within  the  terms  of  the  section,  inoffensive  matter.  We  have  then  to  sec  whe- 
ther the  deposit  of  'building,  stable  or  garden  refuse  *in  a  dust-bin,  primarily  in- 
tended for  *  dust,  dirt,  ashes,  kitchen  refuse  and  oth*^r  inoffensive  matter  '  is  an 
offence  within  the  terms  of  the  second  clause  of  the  section.  Now  it  appears 
to  me  that  no  one  reading  the  second  clause  by  itself  would  be  likely  to  contend 
that  it  was,  and  that  the  view  which  is  put  forward  by  the  municipality  is 
based  upon  the  prohibition  supposed  to  be  implied  in  the  concluding  words  of 
the  first  clause.  It  is  then  sought  to  make  out  that  to  deposit  stable  refuse  in 
a  dust-bin  standing  in  a  street,  or  on  any  ground  between  a  building  and  a 
street,  is  the  same  thing  as  to  deposit  it  in  the  street  or  on  the  ground.  This 
appears  to  me  to  be  an  entirely  non-natural  use  of  language  which  in  itself  is 
simple  and  plain.  It  is  open  also  to  the  fatal  objection,  in  my  opinion,  that  the 
section  makes  no  distinction  between  the  deposit  of  the  different  kinds  of 
matters^  and  that  if  it  is  an  offence  to  deposit  stable  refuse  in  a  dust-bin,"  it  is 
equally  an  offence  to  deposit  therein  *  dust,  dirt,  ashes  or  kitchen  refuse  ' — the 
very  things  for  which  the  dust-bin  is  provided.  It  appears  to  me  impossible  to 
avoid  this  absurd  conclusion  except  on  the  supposition  *  ground  *  or  '  street  * 
means  one  thing  when  used  in  connection  with  '  dust,  dirt,  ashes,  &c., '  and 
another  thing  when  applied  to  *  garden  or  stable  refuse.  *  This  method  of  in- 
terpretation appears  to  me  to  be  extremely  forced,  and  I  think  the  only  other 
conclusion  possiole  is  that  the  deposit  of  stable   manure,  &c.,   in   a  dust-bin 

^  (1)  L.  It.,  4  P.O.,  181  at  P.  191.  ^ 
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\s  not  inteiK^pd  to  be  made  a^^  offence  by  ti^ia  section  of  the  Act.  The  eonelq-i 
§ion  13  strengthened  by  a  cofliparison  ^f  the  ^^ording  pf  section  312,  where 
^he  deposit,  in  a  r^ceptf^jle  lor  nighttsqil,  of  pth^f  Miai^^p^  ;a(  i^a^e  an  offence 
in  li^nguage  w|iicl^  is  plain  >^nd  unambiguous.  T^ere  is  nq  ref^on  why  similar 
language  shpi:\ld  not  nav^  been  used  \n  aectipn  bQ7  if  it  ^as  iqte^(led  to  make 
the  act  np>Y  ynpler  cpnsidpration  c^q  offence.  )t  c^ppears  to.  x^e  (h^t.  >vhat  the 
former  pj^rt  of  the  section  (  8P7  )  primarily  h^d  in  view  was  not  to  create 
pfFence^  \>u\  to  definp  the  duties  of  the  rresident,  and  that  the  concluding 
words  *  p^ceptipg  buildipg,  stable  f^nd  garden  refuse,  which  shall  be  rennoved 
by  the  owner  thereof '  were  inserted  tp  make  it  plear  that  it  was  po  p^irt  of 
the  duty  of  the  President  ^o,  provide  receptacles  fo^  t.he  temporary  deposit  of 
such  ref^ise.  I  ^ay  alsp,  \  think,  po^nt  out  that  the  deposit  of  stable  or  garden 
refuse  in  a  street  o^  pther  pv»blip  place,  where  it  may  be  parried  about  by 
the  Avipd  pir  washed  by  ri^in  mto  drains  or  sewers  (  opmpare  septiop  81^  )  is  a 
piore  seripu5  mf^t^er  ^l^an  depositing  i^  in  b,  ^repept^cle  ^lot  properly  intended  for 
it.  The  ^tter  act  pan  do  pp  grei\t  ha^in.  I^  fnay  have  hpen  some  such  considera-i 
tions  as  t^ese  Vfh^p^  ijnduced  the  l^gislc^ture  qo^t  to  make  the  act  ai\ 
pfFence.  However  this  may  be,  lam  of  opinion  that  the  ease,  whether  by 
accident  or  intention,  h^  not  bpep  proyided  for,  and  I  would  allow  the  peti*- 
tion,  set  aside  the  popyictioq  and  direct  that  tl\e  fine  levied  be  reAipded. 

[  Under  section  439.,  paragraph  i^  Crinr^inal  ^'rooedure  Code^  the  case^ 
was  lai^  befpre  Mr.  Justice  Mooie,  and  his  Lordship  heard  it  and,  after  takingv 
time  fp^  copsideratipn,  delivered  the  fo)ipwing  judgment : —  ] 

JupGlJENT. — The  queatipin  for  decision  is  }is  to  whether  a  person  whpt 
deposits  stable  refuse  in  a  municipal  di\st-biu  erected  |n  a  street  can  be  convi- 
cted pf  ivn  oQepce  under  the  la-tter  clause  of  s^eption  30t  p/  Madras  Act  I 
pf  188,4.  The  fornoer  plapse  of  this  section  provides  that  the  pres.ident  pf  the 
^lunicip£^li^y  sh(\ll  provide  in  the  streets  of  the  city  suitable  and  suflScient 
(lust-bins  fo^^  ^be  temporary  dep^sjit  of  d"st,  di^ft,  kitphcA  refuse  and 
pther  inoffensive  m,atter  excepting  building,  $t«^ble  apd  garden  refuse  which^^ 
it  is  directed,  shall  be  removed  by  the  owneif  thereof.  The  present  petitioneir 
bas  been  cpnyic^ed  by  a  Magistrate  under  the  fatter  clause  of  this  sec- 
tion because  he  deposited  st^b.le  refi^se  in  a  uiunicip^l  dust-bin. 
That  clause,  however,  does  not  relate  tp.  the  depos^it  in,  a  dusl^-bin  of  matter 
not  allpwed  to  be  ih)pwn  there,,  bi^t  merely  renders  it  pewl  to.  deposit  apy 
pf  the  matters  for  the  receipt  of  which  the  President  is  bp^nd  to  erect  4ust- 
bin^  as  weH  as  biiildii]\g,  stable  s^nd  garden  ipefHse  in  any  street,  pavepiept  or  yer- 
anda^  ojf  any  buildipg  or  in  pertain  other  places  there  mentioned  apippg  wbicl;]^ 
du^t-bips  are  not  specified.  It  is,  bowever,  now  urged  in  suppoi;t  pf  the  convi- 
<;tion  th^t  it  should  be  held  that  ^  dust- bin  is  a  part  of' the  street  a^nd,  that  suc^ 
being  the  c^®  any  ope  who  throws  stable  refuse  into  a  dust-bin  should  be. 
poni^ideii'd  to  have  deppsited  spph  refuse  ip  the  street.  To  read  ttp^  sectiop  ia 
this  nmnper  would,  in  my  opinion,  be  to  strain  its  language  in  a  sopi.e\vha,t. 
violent  manner.  It  is  further  perfectly  clear  ^hat  the  Legislature  cannot  have 
intended  t^iat  suph  an  interpretation  should  be  put  PP  this  plapse  for,  if  this, 
were  done,  it  would  be  illegal  to  deposit  ip  a  street  dust-bip  ppt  only  stable 
refuse,  &c. ,  but  also,  dust,  ashes,  &c.,  ie,,  the  very  articles  for  the  recaption  of 
which  the  bins,  are  ordered  to  be  provided.  Section  30.8,  cla,u^e  2,  of  the  Act 
makes,  it  an  offence  tp  deposit  ftny  offensive  matter  in  a  di^st-bin,  but  haa  no, 
similar  provision  with  regard  to  inoffensive  matter  of  any  description  and  the 
igrst  clause  of  section  307  lays  down  that,  in  so  far  at  all  events  as  these  secr 
Ijqps  of  the  Act  are  concerned,  stable  refuse  is  inoffensive   matter*    For   thes,^ 
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ireaaons,  I  agree  with  OTarroll,  J.,  in  the  decision  arrived  at  by  him  and  wonid 
accordingly  direct  that  the  conviction  of  the  petitioner  be  set  aside  and  that 
the  fine  imposed  on  him,  if  it  has  been  collected,  be  refunded. 

[Under  sections  439,  and  429,  Criminal  Procedure   Code,   the  judgment 
pf  Mr.     Justice  Moore  prevailed  and  oijerated  as  the  decision  of  the  Court.  ] 
Messrs.     Barclay,  Oirr    ^    David — Attorneys  for  the  complainants 


1699  Sept.  28.  I.  L.  R,  23  Mad.  205. 

Befqre  Mr.  Justice  O'Fan^ell  and  Mr.  Justice  MichelL 
QUEEN-EMPRESS  v.  ANKANNA  and  another.* 

"Criminal  Procedure  Code — Act  To/"  1898,  ss.  195,  476 — Order  hy  Deputy  Magistrate  san^ 
ctioning  proseQution — Complaint  by  Deputy  Magistrate — Jurisdiction  of  Sessions  Court  ta 
interfere, 

A  Deputy  Magistrate  having  decided  that  certain  witoesses,  [who  had  given  evidenee 
|)efore  himself  and  before  two  other  Magistrates  on  different  occasiuns  relating  to  charges  of 
rioting  and  causing  hurt]  had  wilfully  conunUted  perjury  on  one  occasion  or  another,  ordered 
them  to  be  prosecuted  fur  perjury  and  bound  them  over  to  take  their  trial.  The  Sessions  Judge 
set  aside  the  said  order,  deeming  it  undesirable  that  sanction  to  prosecute  should  be  given 
under  ^p  circumstances  : 

Held,  that  whether  the  Deputy  Magistr(ite  had  intended  to  pasa  an  order  under  section 
476  or  to  make  a  complaint  under  section  195  [1]  (b)  of  the  Code  of  Criminal  Procedure,  the 
Sessions  Judge  had  no  power  to  interfere  :  also  tliat  the  power  of  revoking  given  under  sectioq 
195  (bj  is  only  in  respect  of  »anction,  and  not  of  complaints. 

Petition  to  revise  an  order  of  a  Sessions  Judge  setting  aside  an  order  of  a 
deputy  Magistrate  binding  over  two  persons  who  had  given  evidence  in  a  criminal 
case  to  appear  for  trial  on  a  charge  of  perjury.  The  Deputy  Magistrate  in  his  order 
isaid  that  the  two  witnesses  in  question  had  been  examined  by  himself  in  a  case 
of  rioting  and  hurt  on  25th  and  26th  March  1898,  respectively,  when  they  had 
deposed  to  the  same  facts  that  they  had  previously  deposed  to  before  another 
Magistrate  on  I7th  August  1S96,  relating  to  the  same  oflFences.  The  evidence  last 
referred  to  had  been  given  within  three  months  of  the  occurrence.  In  July 
and  August  1897  the  said  witnesses  had  been  examined  by  a  third  Magistrate, 
also  with  reference  to  the  same  occurrence.  In  the  examination  in  July  1897 
they  denied  all  knowledge  of  the  affair :  whilst  in  August  1897,  they  admitted 
the  correctness  of  their  previous  depositions  given  on  17th  August  1896.  The 
Deputy  Magistrate  held  it  to  be  clear  from  these  conflicting  and  contradictory 
depositions  that  the  witnesses  had  wilfully  perjured  themselves  on  one  occasion 
-or  another  and  ordered  them  to  he  prosecuted  for  perjury  under  section  195  of 
the  Code  of  Criminal  Procedure.  He  bound  them  over  to  appear  to  take  their 
trial  for  an  oflfence  under  section  193  of  the  Indian  Penal  Code.  On  a  petition 
being  presented  to  the  Sessions  Court,  the  order  of  the  Deputy  Magistrate  was 
set  aside,  the  Acting  Sessions  Judge  treating  it  as  an  order  granting  sanction 
to  prosecute  the  said  witnesses  for  statements  between  which  no  substantial 
contradiction  existed.  He  considered  it  undesirable  that  sanction  to  prosecute 
should  be  given  under  the  circumstances. 

This  criminal  revision  petition  was  preferred  on  behalf  of  Government, 
on  the  ground  that  the  Acting  Sessions  Judge  had  acted  without  jurisdiction 
in  setting  aside  the  Deputy  Magistrate's  order;  that  there  was  no  order  granting 
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sanction  under  section  195  of  the  Code  of  Criminal  Procedure,  As  had  been 
assumed  by  the  Acting  Sessions  Judge  ;  that  the  order  of  the  Deputy  Magis- 
trate was  in  fact  passed  under  section  476  of  the  Code  of  Criminal  Procedure; 
and  that  the  Acting  Sessions  Judge  had  no  power  to  set  aside  or  interfere  with 
proceedings  passed  under  that  section. 

The  Acting  Public  Prosecutor  (  Sankaran  Nayar  )  for  the  Crown. 

Mr.  John  Adanx  for  accused  No.  1. 

Accused  No.  2  was  not  represented. 

Judgment. — It  is  not  quite  clear  whether  the  Deputy  Magistrate  in- 
tended to  pass  an  order  under  section  476,  Criminal  Procecfure  Code,  or  to  make 
a  complaint  under  section  195  (1)  (6).  In  either  case  Sessions  Judge  had  no 
power  to  interfere  with  this  order.  This  is  conceded  as  regards  section  476,  Cri- 
minal Procedure  Code  by  Mr.  Adam  who  appears  for  the  first  accused,  and  it 
is  equally  clear,  we  think,  as  regards  a  complaint  under  section  195  (1)  (&). 

The  power  of  revoking  given  under  section  195  (6)  is  only  in  respect  of 
sanctions  and  not  in  respect  of  complainta  We  set  aside  the  order  of  the 
Sessions  Judge,  dated  21st  April  1899,  and  restore  that  of  the  Deputy  Magis* 
trate,  dated  12th  December  1898. 


1899  Sept  29,  Oct.  5.  L  L.  R.  23,  Mad.  210. 

Before  Mr.  Justice  O'Farrell  and  Mr.  Justice  Michell. 

PAMPAPATI  SASTRI  (Counter-petitioker),  Petitioxer,  v.  SUBBA 
SASTRI  (Petitioner),  Counter-petitioner.§ 

Criminftl  Procedure  Code — Act  V  of  1898,  s.  196 — Sanction  for  prosecution — Notice  to  person 
to  prosecute  whom  sanction  is  sought — Proceedings  before  Sessions  Court — proper  ezer« 
cise  of  discretion. 

A  Sessions  Court  when  granting  sanction  to  prosecate  under  section  195  of  the  Code  of 
Criminal  Procedure  should  so  frame  the  proceedings  before  it  as  to  enable  the  High  Court  to 
satisfy  itself  from  the  record  whether  the  application  for  sanction  has  been  properly  granted 
or  oot.  Although  notice  is  not  invariably  necessary  in  cases  under  the  section  referred  to,  the 
grant  of  an  order  sanctioning  prosecution  is  a  judicial  act,  and  there  may  be  circumstances — 
(such  as  in  those  cayes  in  which  there  has  been  a  difference  of  opinion  as  to  the  desirability 
for  granting  sanction) — in  which  a  proper  discretion  cannot  be  said  to  have  been  exeitised 
unless  the  persons  sought  to  be  prosecuted  have  been  given  an  opportunity  to  be  heard. 

An  order  of  a  SessionH  Judge,  sanctioning  a  prosecution,  containing  nothing  from  Whicli 
the  High  Court  could  conclude  that  he  had  directed  his  mind  to  the  real  question  in  such  cases, 
namely,  whether  there  was  a  prima  facie  case  ou  which  a  prosecution  could  be  instituted  with 
a  fair  clmnce  of  success,  the  High  Court  revoked  the  sanction. 

(  NOTE :— This  case  is  Referred  to  in  I.  L.  R.  26  Mad.  693.  ) 
The  material  portions  of  a  petition  to  a  Sessions  Judge  upon  which  sanc- 
tion to  prosecute  had  been  granted  were  as  follows: — "In  the  Sessions  Case  No. 
14  of  1899  the  counter-petitioner  was  the  first  prosecution  witness.  He  6aid 
in  his  evidence  : — '  (a)  We  and  his  sister's  husband  Timmappa  attended  on 
him  (Venkatadri  Bhat)  during  his  illness,  (b)  A  year  before  his  death  Venka- 
tadri  had  lost  the  top  joint  of  his  right  thumb  from  leprosy.  He  had  lost  all 
his  nails.  He  could  not  hold  a  pen.  (c)  On  the  10th  of  May  1895  I  was  atten- 
ding him  from  6  to  10  p.m.  (d)  I  heard  of  this  will  for  the  first  time  when 
he  (  Subba  Sastrulu  )  presented  it  in  Court  with  a  petition  for  probate,  (e)  I 
was  friendly  with  deceased,  (f)  He  (  Venkatadri  Bhat  )  had  been  suffering 
from  leprosy  for  three  years.     For  a  year  before   his  death   he  was   entirely 
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unable  to  write.  (</)  During  hi^ast  illness  Hakim  Dada  Sahib  was  giving 
medicine  to  him.  (A)  Before  Dfeda  Sahib,  Kunti  Kondappa  gave  medicine 
to  deceased.  He  has  become  mad.  (t)  There  was  never  any  dispute  between 
me  or  my  father  and  deceased  or  his  father,  (j  )  He  (Venkabadri  Bhat  )  got 
food  from  us.  (k)  The  delirium  began  on  the  evening  of  Wednesday  or  Thursday. 
Dada  Sahib  was  treating  him  at  the  time.  (I)  She  (  Pattamma  )  was  not  trea- 
ting him  during  his  illness,  (m)  It  (the  will)  was  not  shown  to  me  on  the 
second  day.  (n)  I  first  went  to  the  house  of  Kajeswara  Sastri  for  medicine 
when  I  heard  of  Venkatadri's  illness,  (p)  He  came  and  prescribed  medicine 
for  Venkatadri  during  three  days.  Afterwards  Krishna  Sastri  treated  Venkat- 
adri  for  two  days,  (q)  After  Krishna  Sastri,  Kunti  Kondappa  treated  him 
(Venkatadri  Bhat)  fer  three  days,  (r)  For  eight  days  after  removal  of  the 
corpse  the  bouse  remained  in  my  possession.  («)  On  the  9th  while  we  were 
absent  at  a  ceremony  first  defendant  put  twenty  Mussalmans  at  the  door  and 
kept  us  out.'  All  these  statements  are  false,  proved  to  be  false  by  the  evidence 
of  8ome  of  the  disinterested  prosecution  witnesses  and  many  of  the  defence 
witnesses  and  known  by  the  coimter-petitioner  to  be  false.  The  statements 
are  further  falsified  by  the  probabilities  of  the  case,  and  can  still  further  be 
proved  to  be  false  by  evidence  to  be  adduced  in  the  case.  The  petitioner  (Subba 
Sastri)  prays  that  sanction  may  be  accorded  to  prosecute  the  counter-petitioner 
for  offences  under  sections  lb*S  and  195  of  the  Indian  Penal  Code." 

The  Acting  Sessions  Judge  allowed  two  days  for  the  return  of  notice  to 
the  counter-petitioner,  which  was,  in  fact,  not  served.  He  then  passed  the 
following 

Order. — "  I  sanction  the  prosecution  of  Pampapati  Sastri  under  sections 
193  and  195,  Indian  Penal  Code,  with  reference  to  the  aforesaid  statementi^ 
made  by  him  on  oath  in  Sessions  Case  No.  14  of  1899." 

Against  this  above  order  the  counter-petitioner  now  preferred  this  cri- 
minal miscellaneous  petition. 

Mr.  Allan  DoUy  and  Venkataramana  Ayyar  for  the  petitioner. 

&,  Subrahmania  Ayyar  for  the  counter-petitioner. 

Judgment. — The  Acting  Sessions  Judge  of  Bellaiy  has  sanctioned  the 
prosecution  of  the  petitioner  and  three  others  for  offences  under  sections  193 
and  195,  Indian  Penal  Code,  in  regard  to  statements  made  before  him  in  Ses- 
sions Case  No.  14  of  1899.  The  application  for  sanction  sets  out  seriatim  the 
statements  alleged  to  be  false,  and  avers  that  they  are  so  and  are  proved  to  be 
«o  Vy  the  evidence  of  other  witnesses,  (  who  are  not  particularised  )  and  by 
the  probabilities  also  not  specifically  set  out. 

The  Judge  originally  considered  notice  to  the  counter-petitioners  to  be 
necessary,  but  he  unfortunately  only  allowed  the  short  space  of  two  days  for 
Uie  return  of  the  notices.  They  were  not  served,  the  counter-petitioners  being 
absent  from  their  usual  places  of  residence,  and  the  Sessions  Judge  accorded 
sanction  without  issuing  any  further  notice. 

His  order  whs  in  these  terms : — "  I  sanction  the  prosecution  of  Pampapati 
SoAtri  under  sections  193  and  195,  Indian  Penal  Code  with  reference  to  the 
aforesaid  statements  made  by  him  on  oath  in  Sessions  Case  No.  14  of  1899.  " 

It  was  held  by  the  High  Court  of  Calcutta  in  Kedamath  Das  v.  Moheah 
Ckwnder  Ckuckerbutfy  (1)  that  a  subordinate  Court  granting  sanction  to  prose- 

(1)  I.L.li.,  16  Calf.,  661. 
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cute  «ndef  section  195,CrimiKRl  Procedure  Code, should  so  fratue  the  pmCetd-' 
ines  before  it  as  to  enable  the  High  Court  to  satisfy  itselt  from  the  record 
whether  the  application  for  sanction  has  been  properly  granted  or  not  and  that? 
if  this  is  not  done  the  High  Court  will  revoke  the  sanction.  It  was  lurthef 
held  that  in  the  circumstances  the  lower  Court  did  not  exercise  a  proper  discre^ 
tion  in  not  giving  the  party  against    whom  sanction  was  sought  notice  of  the 

application.  •*»    i    r(  xt 

We  conctif  gcficMlly  in  the.se  views  of  the  Calcutta  High  Cituj-t.    No» 
dodbt  it  has  been  held  that  notice  is  not  invariably  necessaty    m    c^^s   «ndef 
section  195  Ctimifial  Procedure  Code  (see  Queen^Empresa  v.  Sheik   Bean   (Ij 
But  it  was  also  held  in  that  case  that  sanctioning  a  prosecution  was  a  judiciaj 
act  and  hating  regard  to  the  peculiar  circumstances  of  the  present    case   and 
the  fact  that  a  previous  District  Judge  had  con.e  to  a  different  condtlsion  ftoui 
the  Acting  Sessions  Judge  in  regard  to  its   main   features,  we  think   it  tva^ 
certainly  one  in  tvhich  a  proper  discretion  could  not  be    said   to   be  e:£ercised 
nnless  the  parties  sought  to  be    prosecuted  were  given   an   opportnnity  to  be 
heard     That  was  clearly  also  the  opinion  of  the  Acting  bessions  Judge  in  the 
first  instance.  There  is  nothing  in  the  Acting  Sessions  Judge  s  order  s#inctioning 
the  prosecution  from  which  we  can  cofne  to  the  conclusion  that  he  ever  directed 
his  mind  to  the  real  question  in  such  cases,  viz.,  whether  there  Was  ft  pnmd 
facie  case  on  which  a  prosecution  could  be  instituted  -with   a  fair  chance  of 
success     We  have  been  referred  by  the  learned   Vakil   tor   the  counter-peti-- 
tioner  (  petitioner  in  the  lower  Court  )  to  certain   passages  m  the  judgment  iri 
the  sessions  case  (  which  however  forms  no  part  of  the  records  in   these  pro- 
eeedings  )  but  all  they  appear  to  show  is  tha*>  the  Judge  was  not  prepared  to 
rely  «^n  the  evidence  of  the  counter-petitioners  (  petitioners  here  )  as  a 
basis  for  the  conviction  of  the  then  accused  before  bim.    That  is  not  a  suffi- 
cient ground  for  sanctioning  a  prosecution    for  giving   false  evidence      In  the- 
circumstances   we  resolve  to  revoke  the  sanction   Accorded   by    the  Acting' 
Sessions  Judge,  but  we  do  so  without  prejudice  to  any  further  application  th* 
counter-petitioner  may  think  proper  to  make  in  the  matter. 


189&  Dec.  21,  t  L.  R.  23  Mad.  213. 

Before  Mr.  Charles  Artiotd  White,  Chief  Justiee,  and 

Mr.  Justice  Benson. 

PARIMANAM    PILLAI  (  Accused  ),  PETiTiONfifl,  v.  CSAIRMAN,- 

MUNICIPAL  COUNCIL,  OOTACAMUND. 

(  Complainant  )y  CtrtjxtEft-PEtiTiONER.* 

t>i.ff;r*  Sfftnicioafities  Aet  (Madras)— Act  iV  of  1884,  Bye-law  No.  48— District  Mtim-- 
^'^^  S^S\otArneriauylutAi:ilmB.dv»B)-h^tUl  erf   f897-CoyeriBg   «  drain  whliou* 

Municipal  permission. 

A  bve-law  of  a  mwnrcipttlity  had  been  fraffted  flnrfftr  the  powers  conferred  by  an  Act  of 
1884  as  amended  by  an  Act  of  1807,  and  was  to  the  following  effect :-»  No  pnWic  *««  8l"« 
1«  covered  with.mt  the  permission  of  tlie  n.unicipal  council.'  It  had  come  into  force  in  185)0. 
Pvinr  to  its  coming  into  operation  an  earlier  bye-luW  h«d  anhstondftlly  (he  satae  terjns.  An 
occunier  of  pren.ises,  who  had  covered  a  drain  during  the  subsistence  of  the  earher  byo-law, 
was  charged  with  having  committed  an  offence  under  the  later  bye-law,  and  contended  by  way 

(1)  I.L.B.,  10  Mad.,  232,  °  Ciiuiinal  Kevition  Case  No.  477  of  1899„ 
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^t  defence  that  he  could  not  he  convicted  inasmuch  as  the  act  complained  of  had  been  com- 
mitted  before  the  passing  of  the  Act  under  which  the  complaint  was  Iaid%  He  was  convicted 
hy  a  Bench  of  Magistrates  : 

Heldj  that  tlie  conviction  was  right. 

Per  Arnold  Whiie,  C.  J. — The  bye-law  applies  to  all  drains  which  existed  in  it  covered 
state  at  the  time  when  it  came  into  operation.  The  word  *'  shall  "  is  used  throughout  the  bye- 
kw  in  the  imperative,  and  not  with  reference  to  time,  and  this  is  the  sense  in  which  it  is  used 
in  the  bye-law  in  question. 

Per  Bknson,  J. — A  bye-law  similar  in  terms  to  that  under  which  the  accused  had  been 
tonvicted  having  been  in  existence  under  the  then  Municipal  Act  at  the  time  when  the  accused 
first  covered  the  drain  in  tiuestion,  the  liability  then  incurred  by  hiui  continued,  under  the 
Oeneral  Clauses  Act  (Madras)  unaffected  by  the  passing  of  the  present  Municipal  Act.  The 
comention  that  the  accused  could  not  be  convicted  because  tlie  act  complained  of  was  com- 
mitted before  the  present  Municipal  Act  was  passed,  therefore,  failed. 

Parimanam  Pillai  was  charged  before  a  Bench  of  Magistrates  at  OotacatnuDd 
with  covering  a  drain  without  permission,  in  contravention  of  bye-law  No.  84 
framed  under  Madras  Act  IV  of  1884  as  amended  by  Madras  Act  III  of  1897. 
He  pleaded  not  guilty,  and  stated  that  the  said  drain  had  been  covered  with 
the  plank  now  upon  it  for  thirteen  years  and  that  there  had  been  no  interfe- 
tence  with  the  drain  or  its  cleansing.  He  said  the  plank  had  been  placed 
where  it  was  for  the  safety  of  the  people  coming  to  the  bazaar^  and  that  the 
mutticipality  had  done  the  same  in  several  places.  The  Bench  found  that  th^ 
municipal  drain  in  front  of  the  bazaar  had  been  covered  with  a  plank  which 
had  been  there  placed  without  municipal  permission,  and  that  the  oflScials  ot 
the  municipality  had  directed  its  removal.  A  fine  of  Rs.  10  was  imposed,  and 
the  accused  was  ordered  to  remove  the  plank. 

The  accused  pi'eferred  this  petition. 

Mr.  W,  Barton  for  the  petitionei*. 

Mr.  J.  H.  if.  Ryan  for  the  complainant. 

Arnold  White,  G.  J. — The  bye-law  in  question  was  tnadc  iindei:  thd 
IwwBrs  conferred  by  Act  IV  of  1884  as  amended  by  Act  III  of  1897.  The  bye* 
law  ia  as  follows: — "  No  public  drain  shall  be  covered  without  the  permission  of 
"  Municipal  Council.  "  This  bye-law  came  into  force  in  1890.  The  petitioner 
contends  that  the  bye^law  in  question  has  no  application  where  a  public  drain 
^as  in  fact  covered  at  the  time  the  bye^law  came  into  operation;  It  is  to  be 
observed  that  an  earlier  byelaw  made  under  the  law  in  force  prior  to  the 
coming  into  operation  of  Act  IV  of  18b4  is  in  the  same  terms  as  the  existing 
bye-law  with  the  exception  that  the  earlier  bye-law  required  the  permission  o( 
the  municipal  council  to  be  a  written  permission.  It  would  seem  therefore 
that  the  existence  of  this  covered  drain  was  a  contravention  of  the  law  as  it 
stood  prior  to  the  coming  into  operation  of  the  bye-law  in  question. 

Oh  the  question  of  the  construction  of  the  bye-law  of  1890 — the  bye-laW 
now  in  question — I  am  of  opinion  that  it  applies  to  all  drains  which  existed 
in  a  covered  state  at  the  time  the  bye-law  came  ihto  operation.  The  word 
** shall"  is  Used  throughout  the  bye-laws  as  the  imperative  '*  shall  "—»^ 
and  not  with  reference  to  time — and  this  is  the  sense,  in  my  view,  in  which 
it  is  used  in  the  bye-law  in  question.  What  the  bye-law  means  is: — It  id 
Unlawful  for  a  public  drain  to  be  covered  without  the  permission  of  the 
municipal  council. 

1  think  the  conviction  was  right  and  that  the  petition  ought  to  be 
dismissed. 
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Benson,  J. — A  bye-law  similar  in  terms  to  that  under  which  the  petiti- 
oner has  been  convicted  was  in  existence  under  the  then  Municipal  Act  atr 
the  time,  some  13  years  a^o,  when,  according  to  the  petitioner,  he  first  covered 
the  drain  in  question.  The  liability  then  incurred  has  continued,  and  is,  under 
the  Madras  General  Clauses  Act,  unaffected  by  the  passing  ol  the  present 
Municipal  Act.  The  argument  therefore  that  the  petitioner  can  not  be  con- 
victed because  the  action  complained  of  was  committed  before  the  present 
Municipal  Act  was  passed  fails. 

I  would  refuse  to  interfere  with  the  conviction. 


1899  Dec.  7, 15.  I.  L.  R.  23  Mad.  203. 

Before  Mr,  Ju$iice  Shephard  and  Mr.  Jtutice  Benaon. 
TANGI  JOGHI  (Accused),  v.  HALL  (Complainant).* 

Criminal  Breach  of  Contract  Act — Act  XIII  of  1859,  «.  2 — Money  advanced  on  account  ofieork 
to  be  performed — Loan  on  condition  that  the  workman  should  enter  into  contract  of  service. 

A  workman  agreed  in  writing  to  work  for  the  proprietors  of  an  estate  for  four  years  and 
one  month,  from  let  March  1899  to  Slst  March  1903,  for  an  initial  advance  of  one  Rupee, 
which  was  not  to  be  repaid  till  after  the  expiration  of  the  agreement.  The  same  person  subse- 
quently obtained  an  advance  of  Rs.  10,  to  be  re-imbursed  by  a  monthly  deduction  of  one  rupee 
from  his  wages.  He  worked  from  1st  March  1899  till  18th  September  1899  when  he  ceased 
to  work,  leaving  in  all  a  sum  of  Rs.  5  to  be  accounted  for  in  the  adjustment  of  the  total 
advance.  He  was  subsequently  charged  and  convicted  under  section  2  of  the  Criminal  Breach 
of  Contract  Act  XIII  of  1859  : 

Held,  that  the  initial  advance  of  one  rupee  was  not  money  advanced  on  account  of  work 
to  be  perf 01  med,  but  rather  a  loan  made  without  interest  on  the  condition  that  the  workman 
would  enter  into  a  contract  of  service  for  the  duration  of  the  loan  ;  and  that  the  Criminal 
Breach  of  Contract  Act,  1859,  was  inapplicable  to  this  case  ; 

that,  with  reference  to  the  ten  rupees  to  be  repaid  out  of  wages,  the  Act  applied,  and 
an  order  should  l>e  made  directing  the  workman  to  work  until  the  expiration  of  the  term  of 
the  contract  on  accouct  of  which  this  sum  had  been  advanced. 

Bt  a  written  agreement  entered  into  with  the  proprietors  of  the  Mountain* 
Glen  Elstate,  the  accused,  one  Tangi  Joghi  and  two  others,  agreed  to  work  on 
that  estate  for  a  period  of  four  years  and  one  month,  commencing  from  1st 
March  1899  to  Slst  March  1903,  for  an  initial  advance  of  one  rupee  each  in 
respect  of  which  it  was  expressly  stipulated  that  it  should  not  be  repaid  till 
after  the  expiration  of  the  agreement.  The  accused  obtained  subsequently  an 
advance  of  Rs.  10,  to  be  re-imbursed  by  a  monthly  deduction  of  one  rupee  from 
the  wages,  which  were  fixed  at  Rs.  8  per  mensem,  and  worked  on  the  estate 
from  1st  March  1899  until  the  18th  September  1899  when  he  ceased  to  work, 
(owing  it  was  said,  to  family  difficulties),  leaving  in  all  a  sum  of  Rs.  5  to  be 
accounted  for  in  the  adjustment  of  the  total  advance.  The  accused  was  subse- 
<iuent1y  charged  and  convicted  by  a  Stationary  Sub-Magistrate  under  section 
2  of  the  Criminal  Breach  of  contract  Act  XIII  of  1859 — and  was  ordered  to 
complete  the  contract  until  31  March  1903  and  to  pay  Court  costs  (Rs  1-4-0). 
The  pcwties  were  not  represented. 

Judgment. — We  agree  with  the  District  Magistrate  that  the  sum  of 
Rupee  1  given  to  the  defendant  on  the  date  of  the  agreement  was  not  "  money 
advanced  on  account  of  work  to  be  performed."    It   was  rather  a  loan   made 
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without  interest  on  the  condition  that  the  defendant  would  enter  into  a  contract 
of  service  for  the  duration  of  the  loan,  viz.,  four  years  and  one  month. 

The  provisions  of  Act  XIII  of  1859  are  therefore  inapplicable  to  this  loan 
(see  Proceedings  of  the  Madras  High  Court,  dated  9th  January  1880,  No.  39 
(1),  and  Qvbeen- Empress  v.  Kandappa  Ooundan  (2). 

As  regards  the  sum  of  Rs.  10  advanced  on  the  same  date  and  to  be  repaid 
out  of  wages  earned  by  instalments  of  one  rupee  in  each  month,  it  is  not  clear 
whv  this  sum  should  not  be  regarded  as  "  money  advanced  on  account  of  work 
to  be  performed.**  The  case  is  similar  to  The  Queen  v.  TulttkaTiara  (3),  in 
which  it  was  held  that  the  provisions  of  Act  XIII  of  1859  were  applicable.  The 
term  of  the  contract,  on  account  of  which  this  sum  of  Rs.  10  was  advanced,  is 
not  clearly  stated  in  the  papers,  but  apparently  it  was  for  ten  months,  as  that 
was  the  time  required  to  work  off  the  advance  at  Rupee  1  per  mensem.  The 
order  of  the  Magistrate  should,  therefore,  have  directed  the  defendant  to  work 
until  the  Slst  December  1899  instead  of  until  the  31st  March  1903.  We  mo- 
dify  the  order  accordingly. 


1899  July  12.  I.  L.  R.  23  Mad.  220. 

Befor  Mr.  Justice  Subrahmania  Ayyar  (  Officiating  Chief  Justice  ). 
QUEEN-EMPRESS  v.  VENKATASAMI  NAIDU* 

Abkiri  Act  (  Madras  ^ — Act  I  of  1886,  b.  56  (b) — License  to  keep  toddy  shop — Failure 
to  keep  shop  open — Omission  not  constituting  an  act. 

By  section  66  (6)  of  the  AbkAri  Act  (  Madras  ),  1886,  whoever,  being-  the  holder  of  a 
license  or  permil  granted  under  the  Act,  **  does  any  act  in  breach  of  any  of  the  conditions  of 
bis  license  or  permit  not  otherwise  provided  for  in  this  Act  "  may  be  punished  with  tine  or 
imprisonment  or  with  both.  The  holder  of  a  license  to  keep  a  shop  for  the  sale  of  toddy  havi- 
ng been  convicted  for  failing  to  keep  his  shop  open,  in  breach  of  one  of  the  conditions  of 
the  license. 

Held,  that  even  if  the  licensee  was  under  an  obligation  to  keep  open  his  shop  (  which 
did  not  appear  to  be  the  case  ),  an  omission  to  do  so  did  not  amount  to  an  act  in  breach  of  the 
conditions  of  the  license  ;  and  that  the  conviction  must  in  consequence  be  set  aside. 

Case  referred  for  the  ordera  of  the  High  Court  under  section  438  of  the  Code 
of  Criminal  Procedure.  The  holder  of  a  license  to  keep  a  shop  for  toddy  was 
convicted  by  a  second-class  Magistrate  under  section  56  (  &  )  of  the  Abk^ri 
Act  I  of  1886,  (  Madras  ),  for  having  failed  to  keep  his  shop  open,  in  breach 
of  one  of  the  conditions  of  the  license  granted  to  him.  The  Acting  District 
Magistrate  being  of  opinion  that  the  conviction  was  against  the  ruling  in 
Queen-Erripress  v.   Karuppan  (  4 )  referred  the  case   to   the   High   Court. 

•  Criminal  Revision  Case  No.  220  of  1899. 

(1)  Weir's  Criminal  Rulings,  3rd  Ed.,  P.  465.  (2)  Weir*s  Criminal  Rulings,  3rd  Ed., 
P.  456.    (3)  I.  L.  R.,  7  Mad.,  131. 

(4)  Criminal  Revision  Case  No.  382  of  1895  (  unreported  ).  Case  referred  for  the 
orders  or  the  High  Court,  under  section  438  of  the  Code  of  Criminal  Procedure,  by  the  Acting 
District  Magistrate  of  Malabar.  By  section  26  (a)  of  the  Abk4ri  Act  I  of  1886,  (  Madras  ),  a 
Collector  is  empowered  to  cancel  or  suspend  any  license  or  permit  granted  under  it  ^^  if  any  fee 
or  duty  payable  by  the  holder  thereof  be  not  duly  paid."  By  section  56  ^6), whoever,  being  a 
holder  of  a  license  or  permit  granted  under  the  Act,  *^  does  any  act  in  oreach  of  any  of  the 
conditions  of  his  license  or  permit  not  otherwise  provided  for  in  the  Act,  may  be  punished,  on 
conviction,  with  fine  or  imprisonment  or  with  both."  A  second-class  Magistrate  convicted 
the  bolder  of  a  license  to  keep  a  toddy  shop  on  the  ground  that  he  had  failed  to  pay  the 
lost  for  five  months  on  the  dates  prescribed  by  the  license  for  such  payments.    Tiie  couvictioa 
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Under  section  66  (  6  )  whoever,  being  the  holder  of  a  license  or  permit, 
granted  under  the  Act,  *'  does  any  act  in  breach  of  any  of  the  conditions  of 
his  license  or  permit  not  otherwise  provided  for  in  this  Act,  "  may  be  puni* 
ahed  with  6ne  or  imprisonment  or  with  both. 

Tho  parties  were  not  represented. 

Judgment. — There  is  nothing,  so  far  as  I  can  see,  to  show  that  th^* 
licensee  was  bound  to  keep  a  shop.  Further,  even  if  he  was  bound  to  keep 
one,  9.n  omission  to  do  so  does  not  amount  to  an  act  in  breach  of  the  conditions 
of  the  license.  The  conviction  is  therefore  set  aside.  Th^  fine  levied  sbo.ulcl 
be  r^fqnded  to  the  accused.. 


1899  August,  31,  sept,  1.  I.  L.  R.  23.  Mad.  223. 

Befor$  Mr.  Jiistice  Boddam  and  Mr.  Justice  Moore. 
QUEEN-EMPRESS  v.  VENKATARAMANNA.* 

Crimmal  Procedure  Code— Act  V  of  1898,  ss.  195,  476— Penftl  Code— Act  XLV  of 
1860,8.  193 — Intentionally  giving  false  evidence  at  a  judicial  proceeding— Preliipinary  enquiiy 
by  a  l^fagistrate. 

-ft  *  preliminary  eiiqiiiry  held  by  a  Sub-divisional  Magistrate,  at  tbe  direcUon  lof  th©« 
District  Magistrate,  into  the  circumstanceB  of  a  complaint  against  the  poHce,  a  witless  made 
^  false  statement  oo  oath.  Notice  was  aubseqaently  issued  calling  upoa  the  said  witness  to. 
show  c^iuse  why  sanction  should  not  be  granted  for  his  prosecution.  The  Magistrate  having 
held  that  the  witness  was  bound  to  tell  the  truth  at  thefaid  enquiry  and  having  granted  Banc^ 
tion  for  his  prosecution  under  section  193  of  the  Indian  Penal  Code  : 

Heldj  that  the  enquiry  before  the  Magistrate  in  the  course  of  which  tlve  alleged  offe-i 
nee  wa^  comnutted  was  not  a  judicial  proceeding  within  the  meaning  of  section  193  of  the 
Indian  penal  Code,   and  the  witness  could  not   be   convicted  under  that  section. 

Petition  to  rerise  an  order  of  the  Sub-divisional  Magistrate  of  Chittoor  sanc- 
tioning the  prosecution  of  the  petitioner  for  making  a  false  statement  before 
t>he  §ai<l  Magistrate.  A  preliminary  enquiry  was  held  by  the  said  Sub-divi-. 
$ional  Magistrate,  at  the  airection  of  the  District  Magistrate,  into  the  circu- 
mstances, of  a  complaint  of  bribery  which  had  been,  brought  against  an  In-. 
spector  of  Police  and  a  village  Magistrate.  At  that  enquiry  petitioner  was, 
examined  as  a  witness  and  made  statements  on  oath  on  matters  connected 
with  the  complaint.  The  said  statements  being  contradictory,  petitioner  was 
called  upon  to  explain  them,  when  he  said  he  had  not  spoken  tbe  truth  at  first,, 
for  reasons  that  he  proceeded  to  give.  Notice  was  then  issued  to  petitioner 
%o  show  cause  why  sanction  for  his  prosecution  should  not  be  granted  for 
having  made  on  oath  the  aforesaid  contradictory  statements  at  the  said 
enquiry.  On  cause  being  shown  it  was  argued  on  petitioner's  behalf  that 
no,  sanctiop.  should  be  accorded,  inasmuch  as  the  enquiry  was  merely  a 
departmental  one,   and  was  not   a  judicial   proceeding    within-  the    meaning 

V"        : — - — 

•  Criminal  Miscellaneous  Petition  No.  81  of  1899. 
purported;  to  b^  qnd^r  section  56  (b)  of  the  Abkiri  Act  I  of  1886,  (  Madras  ).  The  form  of 
110,686  granted  to  t.he  licensee  contained  pH-ovisions  for  the  punctual  payment  of  fees  and  for- 
th^ propedufe.to  be  fojlpwed  in  case  of  default,  and  by  it  tlie  Collector  was  further  empowered 
in  case. of  breacli,of  any  of  the  conditions  of  the  license  either  to  impose  a  hne  or  to  cancel 
the  licen^?.  Tiip  Court,  (  Shephard,  J.  ),  delivered  the  following  judgment  on  27th  August 
1895: — '  There  was; an,  omission  or  default  on  the  part  of  the  license-holder,  but  there  was^ 
V  no  act  done  by  hi  in  in  breach  of  the  conditions  of  his  license.  T\\i  prosecution  was  a  mosV 
*^.improp3r  one.    The  conviction  is  set  aside  and  the  tine,  if  paid,  mist  bs  refaaJed." 
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of  section  193,  of  the  Indian  Penal  Code.  The  Sub-divisional  Magistrate  said: — *'T 
was  enquiring  into  the  truth  or  otherwise  of  a  criminal  complaint  under  the 
directions  of  the  District  Magistrate,  with  a  view  to  ascertain  whether  thei» 
was  a  privid  facie  case,  so  that  if  there  was  one,  the  District  Magisrate  mights 
sanction  the  Police  Inspector's  prosecution.  The  witness  was  bound  to  state^ 
the  truth  ....  My  opinion  is  that  the  statements  he  made  are  false. 
According  to  his  own  showing  he  made  false  statements  touching  serious  ma«- 
tters.  I  sanction  his  prosecution  for  an  offence  under  section  193  of  the  Indian 
Penal  Code  and  resolve  to  send  up  the  case  to  the  District  Magisrate  underr 
section  476  of  the  Code  of  Criminal  Procedure." 

The  witness  preferred  this  petition. 

Mr.  C.  Krishnan  for  the  petitioner. 

Mr.  N,  Svirahmanyam  for  the  Crown. 

Judgment. — The  petitioner  made  a  false  statement  on  oath  before  the^ 
Deputy  Magisrate  during  an  enquiry  he  had  been  ordered  to  make  for  the^ 
purpose  of  ascertaining  whether  the  District  Magistrate  should  grant  sanctiooi 
under  section  197,  Criminal  Procedure  Code,  and  thereupon  the  Deputy  Magi- 
strate sent  him  before  the  District  Magistrate  under  section  476,  Criminal 
Procedure  Code,  for  committing  an  oflfence  under  section  193,  Indian  Penal 
Code.  The  present  petition  is  ta  set  aside  this  order  on  the  ground  that  the 
enquiry  in  the  course  of  which  the  false  statement  was  made  was  not  a  "  judi- 
cial  proceeding, ''  but  was  merely  a  departmental  enquiry  in  which  there  wa». 
no  authority  to  administer  an  oath. 

Under  section  197,  Criminal  Procedure  Code,  the  Government  or  some 
oflScer  empowered  in  that  behalf  by  the  Government  can  alone  grant  the 
sanction  required  thereby  and  for  that  purpose  the  Government  or  the  oflBcer 
to  whom  the  power  is  delegated  must  in  some  way  inform  his  mind  as  to 
whether  or  not  he  ought  to  grant  sanction,  but  there  is  no  provision  in  the 
Criminal  Procedure  Code  or  Indian  Penal  Code  indicating  how  he  is  to  do  so. 
Unless  he  is  authorised  by  some  provision  of  law  to  inform  his  mind  by  holding 
Sk  judicial  enquiry  himself  or  by  another  there  is  no  authority  in  him  -or  the, 
person  acting  for  him  to  administer  an  oath  and  the  enquiry  is  merely  a  depart- 
mental enquiry.  There  is  no  such  provision  of  law,  and  therefore  the  enquiry 
before  the  Deputy  Magistrate  in  the  course  of  which  the  alleged  oflfence 
was  committed  was  not  a  judicial  proceeding  within  section  193,  Indian  Penal 
Code  and  the  petitioner  cannot  be  convicted  under  that  section.  Whether 
he  has  been  guilty  of  an  oflfence  under  any  other  section  is  not  a  question  which 
we  should  go  into  upon  this  enquiry  and  we  therefore  confine  ourselves  ta 
saying  that  we  think  the  order  complained  of  is  wrong  and  must  be  set   aside.. 


1 8&9  August.  30.  I.  L.  R.  23  Mad.  225. 

Before  Mr,  Justice  Boddarm  and  Mr,  Justice  Moore, 
QUEEN-EMPRESS  v.  HANUMANTHA  REDDI  and  others  § 

Crinunal  procedure  Code — Act  V  of  1898,  8,  436 — Fresh  inquiry  after  improper  discharge  of 
accused  persons — Jurisdiction  of  Sessions  Judge  after  acquittal. 

m^'        ■ "  ■        -  '■    ' '      ■■'■■■■''  ■      ■       ■■  '   ■        "  ■   -^ 

§  Crimirial  Revision  Case  No.  157  of  1899^ 
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Cliurges  under  MCtions  304  and  147  of  the  Indian  Penal  Code  were  brought  by  the  Po« 
lice  agaiast  certain  accused  in  the  court  of  a  Deputy  Magistrate,  who  took  all  the  evidence 
for  the  prosecution  bat  went  on  furlough  without  passing  any  order  of  committal  or  other- 
wise.  His  successor,  considering  the  evidence  insufficient  to  support  the  charges,  altered 
them  to  charges  under  sections  325  and  147  of  the  Indian  Penal  Code,  and  after  hearing  evi- 
dence for  the  defence  acquitted  the  accused.  The  Sessions  Judge  considering  the  alteration 
in  the  charges  improper  at  such  a  stage  ordered  a  fresh  inquiry  into  the  offence  : 

Hetdy  that  the  Sessions  Judge  had  exercised  a  jurisdiction  not  conferred  upon  hha  by 
law  and  that  his  order  for  a  fresh  inquiry  must  be  set  aside. 

(  Kote: — This  case  is  considered  in  L  L.  R.  24,  Mad.  136. ) 

Seven  persons  having  been  charged  by  the  police  at  the  Court  of  a  Deputy 
Magistrate  with  culpable  homicide  and  rioting  under  s^^tions  304  and  147  of 
the  Indian  Penal  Code,  1860,  all  the  evidence  in  support  of  the  prosecution 
was  taken.  The  Deputy  Magistrate  then  went  on  furlough  without  passing 
any  order  as  to  committal  of  the  accused  or  otherwise.  On  the  case  being  taken 
up  by  his  successor  the  accused  did  not  require  the  prosecution  witnesses  to 
be  recalled.  The  charges  were  then  altered  to  those  of  grievous  hurt  and 
rioting  under  sections  325  and  147  respectively,  on  the  ground  that  the  evide- 
oce  was  insufficient  to  support  charges  under  the  two  first-mentioned  sections. 
Witnesses  for  the  defence  were  then  examined  and  judgment  pronounced,  in 
which  the  case  was  held  to  be  extremely  snspicious  and  doubtful,  and  the 
accused  were  acquitted.  On  the  case  coming  before  the  Sessions  Coiirt  in 
revision,  the  Jucfge  said  : — "  This  was  originally  roister  No.  4  of  1898  on  the 
file  of  the  Deputy  Ma^strate,  the  police  having  charged  the  accused  under 
section  304  of  the  Indian  Penal  Code.  All  the  evidence  for  the  prosecution 
had  been  heard,  and  the  case  was  ready  for  committal.  But  the  Magistrate 
went  on  furlough  without  passing  orders  and  his  successor,  evidently  at  the 
instance  of  the  accused,  changed  the  charges  to  sections  325  and  147  of  the 
Indian  Penal  Code.  This  was  improper  at  such  a  stage  on  his  part,  and  the 
reasons  he  gives  for  the  change  are  very  flimsy."  The  Sessions  Judge  then 
dealt  with  the  facts,  and  concluded  by  ordering,  under  section  436,  proviso  {b)r 
of  the  Criminal  Procedure  Code,  that  the  Magistrate  should  bold  a  fresh 
inquiry  regarding  the  offence,  and  that  the  District  Magistrate  be  asked  to^ 
transfer  the  case  from  the  file  of  the  Deputy  Magistrate  who  had  decided  it,  to^ 
some  other  Magistrate — to  whom  he  gave  directions  as  to  furth^  evidence  that- 
ought  to  be  taken. 

The  accused  preferred  this  criminal  revision  petition. 

Mr.  R.  F.  Chrant  for  petitioners. 

The  Crown  was  not  represented. 

Judgment. — The  jurisdiction  exercised  by  the  Sessions  Judge  n  a  j^ria-^ 
diction  not  conferred  upon  him  by  law. 

The  accused  had  not  been  discharged  when  the  Sessions  Judge  interfered 
and  under  section  436,  Criminal  Procedure  Code,  it  is  only  in  su^  an  event 
that  he  has  jurisdiction  to  interfere.  This  has  been  decided  i»  Baijemath 
Pandey  v.  Cfawri  KantckMandal  (1)  with  which  we  agree. 

We  must  therefore  allow  this  criminal  revision  petition  and  set  aside 
the  order  of  the  Sessions  Judge. 


(1)  I.  L.  R.  20  Calc.  633, 
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1899  Dec.  13,14  I.  L.  R.  23  MacL  640. 

Before  Sir  Charles  Arnold  White,  Chief  Justice,  and 
Mr.  Justice  Benson^ 

KANDASAMI CHETTI  (  Complainant  ),  Petitioner,  v.  SOLI  GOUNDAN 
(  Accused  No.  2  ),  Counter-petitioner.* 

Ciiininal  Procedure  Code — Act  V  of  1898,  8.   197 — Charge  against  village  magistrate  for 

alleged  offence  while  acting  not  in  a  jodicial  capacity — Sanction. 

A  village  magistrate  having  been  apprised  of  a  disturbance  in  his  village  forcibly  separated 
the  combatants,  one  of  whom  thereupon  preferred  a  charge  against  him  of  causing  hurt.  The 
tK>mplaint  was  taken  by  the  sub-Magistrate  upon  his  file  without  any  previous  sanction  of 
the  Government  or  other  authority  mentioned  in  section  197  of  the  Code  of  Criminal  Proce- 
dure. The  village  magistrate  raised  the  objection  that  the  prosecution  could  not  legally  be 
proceeded  with  until  such  sanction  had  been  first  obtained.  The  Sub-Magistrate  held  that 
such  sanction  was  unnecessary  and  kept  the  case  on  his  file  and  commenced  to  enquire  into  it. 
The  village  magistrate  presented  a  petition  to  the  District  Magistrate  raising  the  same  ground 
t>f  objection,  whereupon  the  District  Magistrate  quashed  the  whole  of  the  proceedings,  hol- 
ding that  the  Sub-Magisrate  had  no  jurisdiction  to  try  the  case  against  a  village  officer  with- 
out sanction  having  been  first  obtained  : 

Held^  that  sanction  was  not  necessary  under  section  197  of  the  Code  of  Criminal  Proce- 
dure. The  village  magistrate,  while  preventing  an  offence,  was  not  acting  in  the  capacity  of 
a  Judge,  or  a  public  servant  not  removeable  from  office  without  the  sanction  of  Government, 
and  therei^re  the  section  referred  to  had  no  application. 

HM  alBOy  that  the  order  of  the  District  Magistrate  quashing  the  proceedings  of  the 
Sub-Magistrate  was  passed  without  jurisdiction . 

SembUy  that  a  village  magistrate  exercising  jurisdiction,  and  trying  an  offender  under 
Regulation  XI  of  1816  is  a  Judge  within  the  meaning  of  section  197  of  the  Code  of  Criminal 
Procedwre  and  section  19  of  the  Indian  Penal  Code. 

Petitioner  had  filed  a  complaint  against  one  Soli  Ooundan,  the  Village 
Magistrate  of  kasha  Udamalpet,  and  others,  on  the  ground  that  they  had 
caused  hurt  to  him.  He  said  that  while  he  and  others  were  having  an  alter- 
cation the  village  magistrate  arrived  upon  the  scene  and  asked  them  to  desist, 
and  though  they  obeyed,  he  hit  petitioner  on  the  shoulder  and  told  others  to 
do  the  same.  The  Stationary  sub-magistrate  of  Udamalpet  took  the 
^raplaint  upon  his  file.  Objection  was  then  made  by  the  village 
magistrate  that  the  charge  could  not  be  prosecuted  against  him  until  sanction 
should  first  be  obtained  under  section  197  of  the  Code  of  Criminal  Procedure. 
The  Stationary  Sub-Magistrate  held  that  sanction  was  not  necessary.  The 
village  magistrate  then  presented  a  petition  to  the  District  Magistrate  under 
sections  4o5  and  528  of  the  Code  of  Criminal  Procedure,  in  which  he  admitted 
that  he  had  attempted  to  separate  the  petitioner  from  another  man,  while  a 
disturbance  was  going  on>  and  in  doing  so  pulled  him  by  his  hair.  He  further 
contended  that  as  village  magistrate  it  was  his  duty  to  so  interfere  and  quell 
a  disturbance.  He  claimed  that  the  Stationary  Sub-Magistrate  was  wrong  in 
holding  that  sanction  was  not  necessary  under  section  197  of  the  Code  of  Cri- 
minal Procedure  and  concluded  his  petition  to  the  District  Magistrate  as 
follows : — 

'That  your  petitioner  respectfully  ventures  to  point  out  that  section  197^ 
Code  of  Criminal  Procedure,  is  one  meant  specially  for  the  benefit  and  protec- 
tion of  public  oflBcials,  who,  in  the  discharge  of  their  public  duties,  cannot 
always  please  all  parties,  and  that  the  object  of  such  section  is  to  prevent  frivo- 
lous and  vexatious,  complaints  against  public  servants  in  the  discharge  of  their 
duties,  and  that  some  special  enquiry  must  be   held    before  subjecting  public 

•  Criminal  Revision  Case  Ko.  323  of  1899 
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servants  lo  crimihal  prosecutions  for  acts  done  in  the  discharge  of  their  diitiea^^ 
That  the  oflScer  to  whom  is  delegated  the  power  of  deciding  whether  or  not 
to  sanction  the  prosecution  of  village  niagistrates,  under  section  197,  Code 
of  Criminal  Procedure,  is  the  District  Magistrate,  and  it   is  therefore    that   the 

Eetitioner  comes  to  this  Court.  That  ordinarily,  a  departmental  enquiry  is 
eld  and  a  report  made  «o  that  the  Court  may  have  materials  to  decfde 
•whether  any  and  what  offences  have  been  committed,  and  if  a  prosecution  is 
desirable,  or  called  for.  That  in  this  case  no  such  enquiry  has  been  held,  and 
your  petitioner  has  been  gravely  prejudiced  thereby. 

Your  petitioner,  therefore,   respectfully   prays   that  under  section 

435,  Code  of  Criminal  Procedure,  the  records  of  the  case  may  be  called  for,  and 
under  section  528,  Code  of  Criminal  Procedure,  the  ca«e  may  be  withdrawn 
to  the  file  of  this  Court,  and  if  this  Court  is  of  opinion  that  the  prosecution 
of  the  petitioner  should  be  proceeded  with,  then  that  a  departmental  enqniry 
should  be  held,  before  determining  whether  sanction  should  be  accorded  under 
section  197,  Code  of  Criminal  Procedure,  and  that  in  the  meantime  procee^ 
dings  may  be  stayed." 

On  this  petition  the  District  Magistrate  passed  the  following  order 
quashing  the  Stationary  Sub-Magistrate's  proceedings: — "  The  Counsel 
(  Mr.  C.  V.  Narasayya  )  for  petitioner  asked  that  the  records  in  Calendar 
Case  No.  78  of  1899  on  the  file  of  the  Stationary  Sub-Magistrate  of  Udamal  pet  be 
«ent  for  that  it  might  be  seen  if  the  trial  of  petitioner  was  a  legal  one  in  that 
he  was  being  prosecuted  for  acts  done  in  his  official  capacity.  Petitionel* 
states  that  he  interfered  as  village  magistrate  to  prevent  a  disturbance,  seizing 
a  certain  man  by  his  top-knot  to  do  so.  The  man  so  seized  charged  petitioner 
with  causing  hurt.  Tne  Stationary  Sub- Magistrate  of  Udamalpet  took  cogni- 
zance of  the  case,  although  a  petition  was  put  in  before  the  Sub-Magistrate 
in  which  petitioner  claimed  that  he  acted  as  a  village  magistrate,  and  there- 
fore that  sanction  was  necessary  before  he  could  be  tried.  The  Sub- 
Magistrate    on     this     petition      passed    an   order   saying: — The   question  is 

whether    in   preventing  or  repressing    crime    he     can   use   force * 

in  his  capacity  of  a  village  magistrate.'  The  Village  Officers'  Code  says  : — *  It 
is  their  duty  (village  magistrates')  to  strive  by  all  means  to  prevent  thecommi*- 
-ssion  of  offences.'  This  is  what  the  petitioner  claims  he  did.  The  Sub-Magi- 
strate goes  on  to  say  *  if  he  found  the  rioting  imminent,  he  ought  to  have 
reported  to  the  authorities.'  Considering  that  it  is  alleged  a  breach  of  the 
peace  was  going  on,  this  reasoning  is  futile.  For  this  reason  the  Sub-Magi- 
strate thinks  he  did  not  act  in  his  magistarial  capacity.  This  is  not  a  sufficient 
reason  to  take  it  for  granted  that  petitioner's  objection  is  not  a  bond  fide  one, 
-when  the  Sub-Magistrate  himself  states  that  the  question  was  one  of  what 
powers  the  petitioner  could  use  in  *  preventing  or  repressing  crime  '  which 
assumes  that  he  did  act  to  prevent  or  repress  crime.  The  Sub-Magistrate  had 
no  jurisdiction,  he  is  trying  a  case  of  whether  petitioner  exceeded  his  powers 
as  village  magistrate,  for  which  he  has  no  sanction.  All  his  proceedings  in 
regard  to  petitioner  are  quashed." 

Against  the  latter  order,  the  complainant  preferred  this  petition  to  the 
High  Court. 

Hon.  Mr.  E.  Nm^ton  and  Kasturiranga  Ayyangar  for  complainant. 

Mr.  J.  G.  Smith  (for  Acting  Public  Prosecutor  for  the  Crown. 

Sivasami  Ayyar  for  accused  No.  2. 

Judgment. — The  order  of  the  District  Magistrate  quashing   the  ptoc^«k 
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dings  of  the  Sub-Magistrate  was  clearly  passed  without  jurisdictioD.  Their  is  no 
prt vision  of  law  which  gives  a  District  Magistrate  power  to  interfere  in  this 
way.  His  proper  course  was  to  have  reported  the  case  for  the  orders  of  the 
High  Court,  if  interference  whs  considered  necessary.  This  is  indeed  conceded^ 
but  it  is  urged  on  behalf  of  the  accused  that  the  High  Courts  as  a  Court  of  re^ 
vision>  should,  while  setting  aside  the  District  Magistrate's  order,  also  quash 
the  proceedings  of  the  Sub-Magistrate  as  illegal  for  want  of  the  necessary  sane* 
tion  under  section  197,  Code  of  Criminal  Procedure.  We  might,  no  doubt, 
take  this  course  if  the  proceedings  of  the  Sub-Magistrate  were  illegal,  but  we 
do  not  think  that  they  were  so. 

The  village  magistrate  was  neither  a  Judge,  nor  a  public  servant  not  re- 
moveable  from  office  without  the  sanction  of  Government.  It  may  be  that  a 
villagre  magistrate  exercising  jurisdiction  and  trying  an  iffiuder  under  the  Re- 
gulation (  aI  of  1816  )  is  a  Judge  within  the  meaning  of  section  197,  Code  of 
Criminal  Procedure,  and  section  19,  Indian  Penal  Code;  but  in  the  present 
case  he  was,  it  is  alleged,  preventing  an  offence,  not  trying  an  offender  and 
illustration  (d)  to  section  19,  Indian  Penal  Code,  makes  it  clear  that  in  such 
capacity  he  is  not  a  Judge. 

Section  197,  Code  of  Criminal  Procedure,  therefore,  has  no  application, 
and  it  is  not  suggested  that  the  village  magistrate  is  otherwise  protected  from 
prosecution  without  sanction. 

We,  therefore,  set  aside  so  much  of  the  District  Magistrate's  order  ais 
purports  to  quash  the  proceedings  of  the  Sub-Magistrate.  The  latter  should 
proceed  with  the  case  according  to  law. 


1900  Feb.  2.  I.  L*  R.  23>  Mad.  544. 

Before  Sir  Charles  Arnold    White^  Chief  Justice,  aiid 
Mr.  Justice  Subrahmania  Ayyar. 

QXJEEN-EMPRESS  v.  SANKARALINGA  KONE  AND  AKOTBIIIR.5 

Crlmbal  Procedure  Code— Act  V  of  1898,  8.  161— ExaminRtion  of  witndases  by  tbe  Folic*— 
L^l  obligation  to  speak  the  truth — Refusal  to  answer  questions-Liability  to  ponishment 
under  section  176, 179,  and  187  of  the  Indian  Penal  Code.  » 

A  refusal  to  answer  questions  asked  by  a  Police  officer  under  section  161  of  the  Code  of 

Criminal  Procedure  is  not  punishable  under  section  176,  179,  and  187  of  the  Indian  Penal  Code* 

Appeal  against  an  order  of  discharge.     A  complaint  was  made  against 

two  persons  to  the  effect  that    the  Inspector  of  rolice  had    been   to  in- 

--  -  - '  -        — — — 

•  In  Queen-Empress  v.  Appigadu^  (Criminal  Revision  Case  No.  199  of  1899  ),  relating  to 
the  construction  of  the  same  section.  Sir  Subrahmania  avtar,  Orro.  C.J.,  and  O'FARRKtXt 
J.,  on  27th  July  1899,  passed  the  following  Ordkr  :— "  The  accused  was  charged  in  the  alter- 
native with  making  a  false  statement  to  a  Police  oflicer  investigating  under  section  161,  Criminal 
Procedure  Code,  or  with  making  a  false  statement  before  the  Magistrate  on  solemn  affirmation, 
tlie charge  being  based  on  the  irreconcilability  of  the  two  statements.  Under  thepresent  Criminal 
Procedure  Code,  section  161  (2),  which  reverts  to  the  language  of  the  Code  of  1872,  A  person 
is  no  longer  bound  by  law  to  teU  the  truth  when  questioned  by  a  Police  officer  ;  (see  Empre$M 
V.  Ka$nm  Khan  (8  C.L.R.  800  ;  IX.B.,  7  Calc,  121).  A  conviction  in  the  alternative  cannot, 
therefore,  be  sustained,  nor  can  we  consider  the  suggestion  of  the  Deputy  Magistrate  that  he 
intended  to  find  tliat  the  statement  before  the  Second-class  Magistrate  was  false,  looking  to 
the  way  in  which  the  charge  was  framed.  We  set  aside  the  conviction  and  sentence  and 
order  Uie  fine,  if  levied,  to  be  refunded.  " 

§  Criminal  Appeal  Np.  723  uf  1890. 
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vestigate  a  case  of  cattle  theft  and  questioned  the  accused  about  tlt^ 
<Jccurrence,  and  that  they  were  not  willing  to  give  any  statement  bofore  the 
Inspector  as  they  had  sent  a  petition  to  the  Joint  Magistrate  to  try  the  case 
himself.  It  was  contended  that  the  accused  had  committed  an  oflfence  punisha- 
ble under  section  179,  Indian  Penal  Code,  of  refusing  to  answer  a  public 
servant  authorised  to  question.  The  Magistrate  by  whom  the  case  was 
tried,  after  taking  evidence,  said : — *'  It  is  clear  that  the  two  accused  persons 
before  the  Court  refused  to  answer  the  questions  put  to  them  by  the  Police 
Inspector.  Their  action  in  refusing  to  answer  the  questions  is  very  improper 
and  calls  for  some  punishment.  The  wording  of  section  179,  Indian  Penal  Code, 
however,  does  not  permit  me  to  punish  the  accused  persons.  The  section 
runs  thus:— (  he  quoted  it  ).  Under  section  161,  sub-section  (2),  Criminal 
Procedure  Code  (  Act  V  of  1898  ),  such  persons  are  bound  to  answer  all  ques- 
tions put  to  them  by  a  Police  officer.  They  are  not  legally  bound  to  answer 
*  truly  '  such  questions.  The  Procedure  Code  of  1882  contained,  such  a  pro- 
vision,  which  has  been  explicitly  omitted  in  the  new  Code  of  1898.  When 
the  Procedure  Code  was  thus  amended  no  corresponding  amendment  was  made 
m  section  179,  Indian  Penal  Code.  It  has,  therefore,  to  be  concluded  that  a 
xnan  cannot  be  punished  under  section  179,  Indian  Penal  Code,  unless  he  be 
legally  bound  to  speak  the  truth.  The  prosecution  has  not  shown  me  any  other 
provision  of  law  under  which  the  accused  can  be  dealt  with.  In  these  circums- 
tances I  consider  that  no  case  has  been  made  out'  against  the  accused,  and 
discharge  them  under  section  245,  Criminal  Procedure  Code." 

Against  this  order  of  discharge  an  appeal^ was  preferred  by   the   PuWic  | 

The  Acting  Public  Prosecutor  (  C.  Sankaran  Nayar  )  for  the  Crown. 

The  accused  were  not  represented. 

Judgment.— The  question  in  this  cAse  is  whether  a  penson  who  is  exa- 
mined under  section  161  of  the  Code  of  Criminal  Procedure  by  a  Police  officer 
making  an  investigation  under  chapter  XIV  of  the  Code,  and  who  refuses  to 
answer  the  questions  put  to  him,  can  be  punished  under  section  179  of  the 
±'enal  Code  as  a  person  "  legally  bound  to  state  the  truth."  The  Code  of  1882 
eontained  the  word  -  truly  "  after  the  word  "  questions  '*  in  sub-section  (2)  of 
section  161.  This  word  has  been  omitted  in  the  Code  of  1898.  Section  118  of 
tne  Oo(leofl872,  which  corresponds  to  section  161  of  the  present  Code,  did 
not  oontam  the  word  "  truly."  We  are  of  opinion  that  under  the  law  as  it  now 
stands,  a  person  who  is  examined  under  section  161  of  the.  Code  of  'Criminal 
ITocedure  is  not  "legally  bound  to  state  the  truth."  The  legal  obli^tion  to 
«peaKtiie  truth  when  so  examined  no  doubt  existed  under  the  Act  of  1882 ; 
tout  the  effect  of  the  omission  of  the  word  ''  truly  "  has  been  to  do  away  with 
tnis  legal  obligation.  ^ 

\^\cr\.  J?  *^^  T^J'^  Empress  v.  Kassim  Khan  (1)  a  Full  Bench  of  the  Calcutta 

S  !i.  1 1 Q^'"'^^^^^^  ^]^^\  ^^^  ''^^"^"  "  ^^^"  ^^  ^"«d  ^^  ^"s^^'-  all  questions  " 
in  section  119  ofthe  Code  of  1872  did   not  constitute   an  "  express  pn)vision 

Penal  P 'h  "^  '^^  '^'  ''"^'^  "  ^''^^  '^'  "^^^^^  '^'^^'^on  191  ^thrM!^ 
renal  Code.  I  he  reasoning  upon  which  this  decision  is  based  is,  in  our  jude- 
ment  clearly  apphcable  to  the  present  case.  We  do  not  think  that  a  pei^n 
Tr/p  T'  u''*'^?^  '''^^"  examined  under  section  161  of  the  Criminal  Proce- 
qnre  Code^nbesaid^  commit  an  offence  either  under  section  176   (  see  the 

(i;  «  C.  L.  !{.,  300  ;  I.  L.  XL,  7  CaK~l21.  ~^ 
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case  of  The  Qiieen  r.  Luckhee  Singh  (1)  )  or  section  187   of  the   Indian  Peaal 
Code, 

The  appeal  is  dismissed. 


1900  Feh.  2.  L  L.  R.  23  Mad.  626. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Jiiatice 
Subrahmania  Ayyar. 

QUEEN-EMPRESS  v.  CHENCHAYYA  and  others.* 

Criminal  Procedure  Code-Act  V  of  1898,  8. 248- Withdrawal  of  coniplaint-*'Coaiplainant." 
A  complaint  having  been  made  to  the  police,  the  latter  caused  charges  to  be  preferred 
binder  eections  143  and  504  of  the  Indian  Penal  Code  against  certain  JwicitHed.  The  person  who 
had  complained  to  the  police  subsequently  filed  a  petition  praying  the  Second-class  Magistrate 
to  withdraw  the  charges  under  section  248  of  the  Code  of  Criminal  Procedure.  The  Magi* 
8trate  permitted  the  withdrawal  and  directed  the  accused  to  be  set  at  liberty : 

Held,  that  the  order  was  bad,  there  being  no  *^  complainant"  in  the  case  and  that  conac* 
quently  the  Magistrate  in  purporting  to  act  und^  section  248  had  exceeded  his  powers. 

Appeal  by  the  Public  Prosecutor  against  the  following  order  of  acquittal  of 
sixteen  accused  persons,  purporting  to  be  passed  by  a  Second-class  Magistrate 
under  section  248  of  the  Code  of  Criminal  Procedure : — "  Complainant  Moo- 
herla  Ramayya  having  satisfied  the  Court  that  there  are  sufficient  grounds 
for  withdrawing  his  complaint,  the  Court  permits  the  same  and  directs  that 
they  be  set  at  liberty  under  section  248  of  the  Criminal  Procedure  Code.  ** 
This  order  had  been  passed  on  the  petition  of  M.  Ramayya  as  follows : — "  Peti- 
tion on  behalf  of  the  complainant  most  respectfully  showeth: — (1)  That  tb^ 
complainant  has  instituted  a  charge  under  section  143  of  the  Indian  Penal 
Code  against  the  accused ;  (2)  that  the  complainant  is  unwilling  to  proceed 
with  the  case  against  the  accused ;  and  (3)  that  the  complainant  therefore 
prays  this  Honourable  Court  might  be  pleased  to  permit  him  to  withdraw  th# 
charge  against  the  accused  under  section  248,  Criminal  Procedure  Code.** 
The  Magistrate  had  taken  cognizance  of  the  case  against  the  accused  under 
sections  143  and  504  of  the  Indian  Penal  Code,  upon  the  report  of  the  police, 
made  in  consequence  of  a  complaint  to  them  by  the  said  M.  Ramayya. 

Mr,  N.  Subrahmaniam,  for  the  Acting  Prosecutor,.foF  the  Crown. 

Sivaaami  Ayyanr  for  accused  No.  1. 

Judgment.— In  this  case  we  are  constrained  to  hold  that  the  order  of 
the  Magistrate  permitting  the  case  to  be  withdrawn  is  bad  on  the  ground  that 
there  is  no  ''  complainant ''  in  the  case  and  that  consequently  the  Magistrate* 
in  purporting  to  act  under  section  248  of  the  Code  of  Criminal  Procedure, 
has  acted  in  excess  of  his  powers.  It  has  been  argued  that,  for  the  purposes 
of  section  248,  '*  complainant  "  has  not  the  restricted  meaning  of  a  person, who 
files  a  "  complaint  "  as  defined  by  section  4'of  the  Code  of  Criminal  procedure, 
and  that  it  applies  to  a  person  who  sets  the  police  in  motion  by  making  a 
complaint  to  them.  Prvmd  facie  this  seems  a  reasonable  construction  to  place 
upon  the  word.  But,  reading  sections  248  and  249  of  the  Code  of  Cruninat 
Procedure  together,  it  seems  impossible  to  come  to  any  other  conclusion  thaa 
that  section  249  was  intended  to  apply  to  cases  instituted  otherwise  than  upoa 
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"  compliant  '*  and  that  section  248  was  intended  to  apply  to  cosee  instituted 
upon  "  complaint.  "  In  the  present  case  there  was  no  '*  complaint,  "  because 
it  is  dear  from  the  record  that  the  Magistrate  took  cognisance  of  the  case 
ii]K>n  the  police  report.  We  accordingly  allow  the  appeal  and  we  remit  the 
ease  to  the  Magistrate  in  order  that  he  may  deal  with  it  according  to  law. 


1900  Feh.  7.  L  L.  R.  23  Mad.  632. 

Before  Mr.  Justice  Shephard  and  Mr.  Justice  Davies, 
QUEEN-EMPRESS  v.  GANAPATHI  VANNIANAR  and  othem.* 

Crimiiial  Procedure  Code— Act  V  of  1898,  as.  269  (1),  536  (2)— Order  directing  trial  by 

jury — **  Particular  clase  of  offence*** — Revocation  of  order-Jury  case  tried  by  aaeeasorB* 

Omission  to  take  objection  before  finding  recorded — Validity  of  trial. 

By  seotion  269  of  the  Code  of  Criminal  Procedure  the  local  Government  may,  with  the 

previouB  sanction  of  the  Qovemoi^Genera)  in  Council,  by  order  in  the   official  Gazette,   direct 

that  the  trial  of  all  offencea,  or  of  any  particular  class  of  offences,  before  anv  Court  of  SesaioD, 

aball  be  by  jury  in  any  district,  and  may,  with  the  like  sanction,  revoke  or  alter  such  order. 

In  the  "Fort  St.  George  Gazette,  "  dated  30th  August  1899,  it  was  notified  that,  whereas 
b^  orders  previousljr  made  the  trial  of  persons  chaiged  with  certain  offences  should,  in  certain 
districts  ci  the  Presidency,  including  that  of  Tinnevelly,  be  by  jury  ;  and  whereas  disturbances 
known  as  the  anti-Shanar  disturbances  had  taken  place  in  the  districts  of  Tinnevelly  and  Ma- 
dura, and  oertain  persons  stood  committed  for  trial  and  others  might  thereafter  be  similariy 
committed  in  connection  therewith,  the  Governor  in  Council,  with  the  previous  sanction  of  the 
Governor^General  in  Council,  directed,  under  section  269  of  the  Code  of  Criminal  Procedure, 
that  the  said  previous  orders  be  revoked  as  regards  the  persons  referred  to,  and  that  such  per- 
•ona  should  be  tried  with  the  aid  of  assessors  and  not  by  jury. 

Certain  persons  having  been  so  tried  for  offences  under  sections  148,  454,  395  and  $23  of 
the  Indian  Penal  Code,  one  assessor  gave  it  as  his  opinion  that  none  of  them  were  guilty  :  the 
other  assessor  finding  soiue  of  them  not  guilty.  The  Additional  Sessions  Judge  convicted  and 
sentenced  all  the  accused,  whereupon  the  objection  was  taken,  on  appeal,  in  the  High  Courts 
that  the  trial  should  have  been  by  jui^  and  not  with  the  aid  of  assessors  and  that  the  convic- 
tion should  therefore  be  set  aside.    The  objection  was  not  taken  at  the  trial  : 

HM^  that  the  omission  to  take  objection  to  the  trial  before  the  Court  had  recorded  its 
findings  was  fatal  to  the  contention  now  urged  that  the  trial  waa  invalid. 

BM  furiheTy  that  even  assuming  that  objection  had  been  duly  taken,  the  offences  con- 
neoted  with  the  outbreak  had  been  rightly  treated  as  a  *^  class  of  offencea,"  and  that  it  was 
competent  to  the  Government,  with  the  consent  of  the  Governor-General  in  council  to  revoke 
the  previous  notification  so  far  as  it  related  to  that  class. 

Appeal  from  a  conviction  by  the  Additional  Sessions  Jnd^o  of  Tinnevelly 
Pivisiou.  The  aoouHed  had  been  tried  for  the  offenoes  of  rioting  armed  with 
deadly  weapons,  house-^breaking  and  theift,  dacoity  and  volnntanly  causing  hurt 
undor  seotions  148,  454,  385  and  823  of  the  Indian  Penal  Code.  In  the  opinion 
of  the  first  assessor  none  wexe  guilty.  The  second  assessor  found  two  only  of 
4he  accused  guilty.  Tbe  Judge  found  all  guilty  and  passed  the  sentences  now 
appealed  from.  The  trial  was  held  by  the  Additional  Sessions  Judge  with  the 
itiq  of  assessors,  instead  of  by  a  juty,  in  pursuance  of  the  following  notifkiiition 

Snblished  in  an  extr^«^rdinary  issue  of  the  "  Fort  St.  George  Qaiette>''  dated 
Otb  August  1899  :--'*  Whereas  His  Bxcellency  the  Qovemor  in  Council  has,, 
by  orders  made  from  time  to  time  under  the  powers  conferred  upon  him  in. 
ihat  behalf,  directed  that  the  trial  before  Courts  of  Session  oi  persons  charged 
with  oUbnoes  under  certaaa  wmtimm  sf  the  Indian  Penal  Code  should,  in  oertaio 
districts  of  the  Presiideuoy  including  the  district  of  Tinnevelly,  be  by  jury : 
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**  And  whereas  riots  and  disturbances,  known  as  the  anti-Shanar  riot» 
and  disturbances,  have  recently  taken  place  in  the  districts  of  Tinnevelly  and 
Madura  and  certain  persons  now  stand  committed  for  trial  to  a  Court  of  Session 
in  Tinnevelly  charged  with  offences  under  the  said  sections,  or  some  of  the  said 
sections,  in  connection  with  the  said  riots  and  disturbances,  and  other  persons 
may  hereafter  be  charged  with  offences  under  the  said  sections,  in  connection 
with  the  said  riots  and  disturbances,  and  committed  for  trial  to  the  said  Court 
of  Sessions : 

"  His  Excellency  the  Governor  in  Council,  under  the  powers  conferred 
upon  him  by  section  269  of  the  Code  of  Criminal  Procedure,  1898,  and  all 
other  powers  and  authorities  enabling  him  in  that  behalf,  and  with  the  pre- 
vious sanction  of  the  Qovernor-Qeneral  in  Council,  is  pleased  to  direct  and 
hereby  directs  that  the  orders  hereinbefore  referred  to  shall  be  revoked  as  re- 
gards the  persons  who  now  stand  committed  for  trial  as  aforesaid  to  the  Court 
of  Session  in  Tinnevelly  and  as  regards  any  other  persons  who  may  hereafter 
be  charged  with  offences  under  the  said  sections,  or  any  of  the  said  sections,  in 
connection  with  the  said  riots  and  disturbances,  and  be  committed  for  trial  to 
the  said  Court  of  Session,  but  not  further  or  otherwise  : 

**  And  His  Excellency  the  Qovemor  in  Council,  under  the  powers  afore« 
said  and  with  the  like  sanction,  is  pleased  to  further  direct  and  hereby  directs 
that  the  trial  of  the  persons  who  now  stand  committed  for  trial  to  the  said 
Court  of  Session  as  aforesaid,  or  who  may  hereafter  be  committed  for  trial  to 
the  said  Court  of  Session  as  aforesaid,  shall  be  with  the  aid  of  assessors  and 
not  by  jury." 

In  the  opinion  of  the  first  assessor  none  of  the  accused  were  guilty.  The 
second  assessor  found  that  only  two  were  guilty.  The  Judge,  differing  from  the 
assessors,  convicted  all  the  accused,  and  sentenced  them  to  different  terms  of 
imprisonment. 

The  accused  preferred  this  appeal. 

F.  Kriahnaaami  Ayyar  and  K,  Srinivdsa  for  the  accused. 

The  Acting  Advocate-General  (  Sir  V.  Bhashyam  Ayyangar  )  and   the 

Acting  Public  Prosecutor  (  C.  Sankaran  Nayar  )  in  support  of  the  conviction.. 

Judgment. — It  is  objected  on  behalf  of  the  appellants  that  the  trial  of 
this  case  ought  to  have  been  by  the  Sessions  Judge  and  a  jury,  and  not  by  the 
Judge  and  assessors,  and  that  for  that  reason  the  conviction  must  be  set  aside. 
The  appellants'  vakil  admits  that  the  objection  was  not  taken  at  the  trial,, 
but  contends  that  inasmuch  as  his  clients  have  been  prejudiced  by  the  alleged 
error  the  trial  is  invalid  notwithstanding  the  language  of  section  536  (2)  of 
the  Criminal  Procedure  Code.  His  clients  are  prejudiced,  as  he  contends, 
because  the  opinion  of  the  assessors  was  in  their  favour  and  that  opinion,  if 
it  had  been  taken  in  the  form  of  a  verdict  from  a  jury,  would  have  been  concl- 
usive as  far  as  regards  the  facts.  In  other  words  he  contends  that  full  effect 
18  to  be  given  to  the  words  of  the  sub-section  only  in  the  case  in  which  the 
assessors  agree  with  the  Judge  in  finding  the  prisoner  guilty. 

If  it  had  been  the  intention  of  the  Legislature  so  to  limit  the  operation 
of  the  sub-section,  we  think  they  would  have  used  words  such  as  are  used  in 
the  next  section  537  to  make  it  dear  that  the  omission  to  take  the  objection 
at  the  trial  is  to  conclude  the  prisoner  only  in  the  case  above  stated.  W^ 
think  the  omission  is  fatal  to  the  appellants'  contention,  and  for  that  reason 
4i(oQe  should  have  to  overrule  it. 
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But  the  Advocate-General  being  desirous  of  having  the  main  point 
settled  has  argued  this  case  on  the  assumption  that  the  objection  was  duly 
taken.  The  contention  on  the  main  point  is  that  the  "  class  of  offences  " 
referred  to  in  section  269  of  the  Criminal  Procedure  Code  must  be  ascertained 
according  to  some  classification  recognized  by  the  Legislature — such  as  is  found 
in  the  Penal  Code,  e.g.,  offences  against  the  State,  against  the  person,  or  in 
t\v'-  Criiuiiial  Procedure  C«>de,  eg.,  bailable  oflFences,  cognizable  oflfences.  There 
is  no  roas.)ii  shown  for  putting  this  narrow  construction  on  the  words.  No 
reason  is  suggested  why  offences  should  not  be  classified  according  to  the 
persons  who  commit  them,  i.e.,  the  offences,  the  offenders,  or  according  to  the 
person  or  property  against  whom  or  which  the  offences  are  committed,  or  in 
regard  to  the  particular  occasion  in  connection  with  which  they  are  committed. 
Thus,  the  fact  of  offences  having  been  committed  by  old  offenders  or  members 
of  criminal  tribes,  or  having  been  committed  against  women  or  against  public 
property,  would  afford  reasonable  ground  for  a  classification. 

Here,  the  fact  with  reference  to  which  the  distinction  is  made  is  the  fact 
of  an  outbreak  having  taken  place  directed  against  a  certain  section  of  the 
population.  The  offences  connected  with  the  outbreak  are  treated  as  a  class 
of  offences,  and  in  our  opinion  rightly  so.  It  was  accordingly  competent  to 
the  Government  with  the  consent  of  the  Governor-General  in  Council  to 
revoke  the  previous  notification  so  far  as  it  related  to  that  class. 

On  the  merits,  we  see  no  reason  to  doubt  the  truth  of  the  case  for  the 
prosecution.    The  appeal  is  dismissed. 


1900  Feb.  12.  I.  L.  R.  23  Mad.  636. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Benson. 
QUEEN-EMPRESS  v.  PANDARA  TEVAN  (  and  another  ).  ♦ 

Criminal  Procedure  Code — Act  V  of  1898,  s.  209 — Examination  of  accused  before  committal- 
Discretion  of  Magistrate. 

It  is  the  duty  of  a  Magistrate,  before  committing  accused  persons  for  trial,  to  examine 
them  for  the  purpose  of  enabling  them  to  explain  any  circumstances  appearing  in  the  evidence 
against  them.  The  effect  of  section  209  of  the  Code  of  Criminal  Procedure  is  that  it  is  not 
Ifeft  to  the  discretion  of  the  Magistrate  who  intends  to  commit  to  examine  the  accused.  He 
is  bound  to  examine  them,  and  if  he  makes  an  order  of  commitment  without  such  examination 
the  order  is  irregular. 

Petition  to  revise  an  order  committing  certain  accused  persons  for  trial.  In 
a  preliminary  enquiry  against  the  petitioners,  who  were  charged  with  having 
committed  offences  under  sections  4d6  and  305  of  the  Indian  Penal  Code,  the 
Special  Magistrate,  after  taking  the  evidence  of  eight  prosecution  witnesses, 
formed  the  conclusion  that  a  prima  facie  case  had  been  made  out  and  commit 
tted  the  accused  for  trial  before  the  Sessions  Court  on  charges  under  sections 
148,  454,  436  and  397  of  the  Indian  Penal  Code.  The  accused  were  not  exam^ 
ined  before  committal,  and  one  of  them  filed  an  affidavit  to  that  effect  adding 
that  they  had  waited  for  an  opportunity  to  make  statements,  and  that  such 
statements  by  way  of  explanation  would  have  satisfied  the  Magistrate  that 
committal  was  unnecessary. 

Against  this  order  of  committal   the  accused   preferred   this    criminal 
revision  petition. 


'  Criiuinal  Miscellaneous  Petition  No.  8  of  1?0  0. 
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Mr.  TT.  Barion,  (for  Mr.  John,  Adam,)  for  petitioners*  ' 

Mr.  If.  Subrahmaniam,  (  for  the  Acting  Public  Prosecutor  )  on  behalf 
of  the  Cfown. 

Judgment. — In  our  opinion,  it  was  the  duty  of  the  Magistrate,  before 
committing  the  accused  persons  for  trial  to  have  examined  them  for  the 
purpose  of  enabling  them  to  explain  any  circumstances  appearing  in  the 
evidence  against  them.  The  effect  of  section  209  of  the  Code  of  Criminal 
Procedure  is  that  it  is  not  left  to  the  discretion  of  a  Magistrate  who  intends 
to  commit  to  examine  the  accused  person.  He  is  bound  to  examine  him,  and 
if  he  makes  an  order  of  commitment  without  examining  him  the  order  is 
irregular. 

Before,  however,  we  can  quash  the  order  of  commitment,  we  have  to  be 
satisfied  that  the  irregularity  has  occasioned  a  failure  of  justice. 

We  have  carefully  considered  the  evidence  before  the  Magistrate,  and 
having  regard  to  the  nature  of  this  evidence  and  also  to  the  fact  that  the 
accused  persons  have  allowed  four  months  to  elapse  before  applying   to  quash 

the  order,  we  cannot  say  that  any  failure  of  justice  has   been   occasioned  and 
we  accordingly  dismiss  the  application. 


VOL  XXIV 


1900  Feb.  8,13  L  L.  R.  24  Mad- 13. 

Before  Mr,  Justice  Skephard  and  Mr,  Justice  Davies. 
QUEEN-EMPRESS  v.  RAMA.  § 

Beformatory  Schools  Act— Act  VIII  of  1897,  ss.  8,  9,  11, 13,  16— Youthful  offendere— Periodi 
of  detention  allowable  under  the  Act — Finding  by  Magistrate  as  to  age — Form  of  order- 
Exact-  period  of  detention. 

A  District  Magistrate  liefore  whom  the  case  of  a  youthful  offender  came,  under  the  pro- 
visions of  section  9  of  the  Reformatory  Schools  Act,  1897,  found  the  accused  to  be  thirteen 
years  of  age,  sentenced  him  to  six  months'  rigorous  imprisonment,  and  directed  that  in  lieu  of 
"un(iergoing  that  sentence  he  should  he  detained  in  a  Kefonnatory  school  for  a  period  of  five 
years,  unless  he  should  attain  the  age  of  eighteen  years  at  an  earlier  date : 

Held,  that  the  order  was  wrong,  inasmuch  asitfailed  to  fix  the  exact  period  of  detention. 

Semhle,  that  in  some  cases  it  may  not  be  necessary  to  ascertain  the  exact  age  of  the 
offender.  If  he  be  not  over  fifteen,  a  period  of  three  years  may  be  rightly  fixed  ;  if  not  over 
eleven,  a  period  of  seven  years  may  be  fixed  without  further  enquiry.  But  in  casts  in  which 
enquiry  is  necessarj'  in  order  to  fix  the  period,  as  when  the  offender  is  over  eleven,  and  the 
Magistrate  wishes  to  make  the  period  as  long  as  possible,  he  must  find,  as  well  as  he  can,  the 
exact  age  of  tlie  offender,  and  is  not  at  liberty  to  leave  the  decision  of  the  question  to  the  Re- 
formatory oflBcials. 

The  effect  of  the  notification  published  by  Government  regulating  the  periods  for  which 
youthful  offenders  may  be  sent  to  Reformatory  schools  in  the  Madras  Persidency,  is  to  fix  a 
minimum  period  of  five  years  for  all  cases  in  which  such  a  period  is  legally  possible  ;  namely, 
in  all  cases  where  the  offender  is  not  over  thirteen  at  the  date  of  conviction.  It  was  not  in- 
teodcd  to  prevent  the  Magistrate  from  fixing  a  period  short  of  five  years,  but  not  short  of 
three  yeais,  in  the  case  of  a  boy  over  thirteen. 

§  Criminal  Revision  Case  No.  15  of  1900. 
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Thb  District  Magistrate  of  Bellary  passed  the  following  sentence  i — "  Rama 
alias  Honnura  alia^  Kala  has  been  tried  by  the  Town  Sub*Magistrate  for  an 
offence  under  section  379  of  the  Indian  Penal  Code  and  is  now  sent  before  this 
Court  under  section  9  of  Act  VIII  of  1897  as  the  Sub-Magistrate  considers 
the  accused  to  be  a  proper  person  to  be  an  inmate  of  a  Reformatory  school. 
The  accused  is  a  boy  of  thirteen  years  of  age.  The  facts  proved  before  the 
Sub-Magistrate  show  that  in  broad  day  light  and  in  the  open  bazaar  the  accu- 
sed with  some  other  boys  picked  the  pocket  of  an  individual  who  was  purcha* 
sing  vegetables  in  the  market.  The  boys  were  caught  at  once  and  the  money 
(  Rs.  3  )  stolen  was  recovered.  The  accused  had  been  twice  convicted  of  stea- 
ling already.  In  Calendar  Case  No.  50  of  1898  on  the  file  of  the  Town  Sub- 
Magistrate  he  was  convicted  under  section  379  of  the  Indian  Penal  Code  and 
sentenced  to  receive  twenty  stripes.  In  Calender  Case  No.  6  of  1899  on  the 
same  file  he  was  convicted  of  an  oflfence  under  section  380  of  the  Indian  Penal 
Code  and  sentenced  to  receive  thirty  stripes.  The  first  oflfence  was  committed 
on  28th  February  1898 ;  the  second  on  30th  December  liB98.  The  present  case 
of  theft  committed  on  the  15th  instant  shows  that  the  previous  punishments  have 
iK>t  had  a  deterrent  eflTect  on  this  youthful  offender.  I  agree  with  the  Sub-Magis- 
trate in  thinking  that  he  is  a  proper  person  to  be  sent  to  a  Reformatory.  The 
accused  was  sent  under  my  orders  to  the  District  Medical  and  Sanitary  officer 
who  certifies  that  he  is  about  thirteen  years  of  age.  I  have  ascertained  from  the 
Superintendent,  Chingleput  Reformatory,  that  there  is  room  in  that  institution 
for  this  boy.  I  now  find  the  accused  guilty  of  an  offence  under  section  379 
of  the  Indian  Penal  Code,  and  sentence  him  to  six  months'  rigorous  imprison- 
ment. In  lieu  of  undergoing  this  sentence,  I  direct  under  sections  8  and  9  of 
Act  VIII  of  1897  that  the  accused  be  detained  at  the  Chingleput  Reformatory 
school  for  a  period  of  five  years,  unless  he  shall  attain  the  age  of  eighteen  years 
at  an  earlier  date." 

The  records  were  called  for  by  the  High  Court. 

The  Acting  Public  Prosecutor  (  C.  Sankaran  Nayar  )  for  the  Crown. 

Shephard,  J. — The  question  is  whether  a  direction  that  a  youthful 
offender  shall  be  "  detained  in  a  Reformatory  school  for  a  *'  period  of  five  years, 
unless  he  shall  attain  the  age  of  eighteen  years  "  at  an  earlier  date  "  is  a 
direction  which  should  properly  be  made  under  the  provisions  of  Act  VIII  of 
1897.  In  respect  to  time  the  Act  lays  down  three  rules ; — First,  the  youthful 
offender  must  be  a  boy  under  the  age  of  fifteen  years  at  the  date  of  his  convi- 
ction. In  the  present  case  the  Magistrate  finds  that  the  boy  is  thirteen  years 
old.  Then  the  Act  says  the  period  of  detention  in  the  school  must  not  be  less 
.  than  three  years  and,  lastly,  that  the  ])eriod  must  not  exceed  seven  years.  In 
order  to  give  effect  to  these  rules  the  Magistrate  is  directed  by  section  11  of 
the  Act  to  enquire  into  the  question  of  age  and,  after  taking  such  evidence  as 
may  be  deemed  necessary,  to  record  a  finding  thereon  stating  the  boy's  age  as 
nearly  as  may  be,  and,  as  it  appears  from  section  13,  the  Magistrate  is  to  state 
the  age  in  his  order  of  detention.  The  finding  is  final  in  the  sense  that  it 
cannot  be  altered  on  appeal  or  revision  (  section  16).  But  in  case  the  Magis- 
trate should  have  made  a  mistake  and  understated  the  age  in  the  order  for 
detention,  it  is  competent  to  the  local  Government  on  the  motion  and  report 
of  the  commission  of  visitors  oY  Board  of  management  to  order  the  removal  of 
the  boy  if  and  when  he  is  found  to  have  attained  the  age  of  eighteen  years. 
As  a  general  proposition  it  is  clearly  the  duty  of  a  Magistrate  when  pronouncing 
a  sentence  to  define  precisely  the  nature  of  the  sentence  intended.  Generally, 
the  sentence,  like  the  decree  in  a  civil  case  ought,  I  apprehend,  to  be  self-cou- 
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tnined,  so  that  the  functionary  who  has  to  execute  it  should  have  nothing  to 
d(i  but  obey  the  directions  given  without  making  any  inquiry  on  his  own 
account.  There  are  no  words  in  the  Act  that  I  can  find  to  indicate  that  th^ 
Magistrate  acting  under  section  8  of  the  said  Act  is  not  to  proceed  in  accordance 
with  thi?i  principle.  In  some  cases  it  is  not  necessary  to  ascertain  the  exact 
age  of  the  boy.  So  long  as  he  is  not  over  fifteen,  the  Magistrate  may  rightly 
fix  a  period  of  three  years,  or  if  the  boy  is  not  over  elven,  he  may  safely  fix  a 
period  of  seven  years  without  further  enquiry.  But  if  enquiry  is  necessary  in 
order  to  fix  the  period  as  it  would  be  when  the  boy  is  over  eleven  and  the 
Magistrate  wishes  to  make  the  period  as  long  as  possible,  then  I  think  the 
M^igistrate  must  find,  as  well  as  he  can,  the  exact  age  of  the  boy,  and  he  is 
not  at  liberty  to  leave  the  decision  of  the  question  to  the  Reformatory  offici- 
als. If  this  is  the  Magistrate's  duty  under  the  Act,  I  do  not  think  the  noti- 
fication of  Government  can  or  docs  make  any  difference.  As  I  read  the  noti* 
fication  the  intention  was  to  fix  a  minimum  of  five  years  for  all  cases  in  which 
such  a  period  was  legally  possible,  that  is,  in  all  cases  where  the  boy  was  not  over 
thirteen  at  the  date  of  conviction,  and  I  do  not  think  it  was  intended  to  pre- 
vent the  Magistrate  from  fixing  a  period  short  of  five  years,  but  not  short  of 
three  years  in  the  case  of  a  boy  over  thirteen.  If  the  notification  is  intended  to 
fix  an  absolute  minimum  of  five  years  the  direction  of  the  Magistrate  contraven- 
es it,  because  he  does  not  find  that  the  boy  is  under  thirteen.  I  think  he  was 
right  in  directing  the  detention  of  the  boy  in  a  Reformatory  school,  but  wrong 
in  not  fixing  the  exact  period.  The  Magistrate  is  directed  to  amend  his  order* 
of  detention  in  accordance  with  this  judgment. 

Davies,  J. — I  concur. 


i&oo  April.  10.  I.  L.  R.  24  Mad.  45. 

Before  Sir  Arnold  White,    Chief  Justice,  and  Mr.  Justice  Moore, 

BAMANADHAN  CHETTI  (  PetitiOxXER  )  v.  MURUOAPPA  CHETTI 

(  Counter-Petitioxeu  ).  § 

Ciiniinal  Procedure  Co(l« — Act  V  of  1898,  b.  \\A — Order  to  abstain  from  interfering  with   tbe 
nmnagement  of  a  temple  until  the  eviction  of  another  person — Legality  of  order. 
An  order  passed  under  section  144  of  the  CikIc  of  Criminal  Procedure  directe<l  a   person 

(1)  not  to  interfere  with  tiie  management  of  a  certain  temple,  (2)  until  another  person  BluHild 

be  duly  evicted  from  tlie  management  by  due  course  of  law  : 

TJehL  that  the  first  potion  of  the  f)r<ler  wok  a  direction  to  *'  abstain  from  a  certain  act  '* 
iicithin  the  n>eaning  of  those  words  as  used  in  section  144  of  the  Code  of  Criminal  Procedure; 
but  that  the  latter  portion  contravened  the  provisions  of  stih-sectioii  (5)  of  that  section  and 
tJjat  to  tJiat  extent  the  order  was  made  without  jurisdiction. 

Petition  for  the  revision  of  an  order   of  a   Head   Assistant  Magistrate  passed 
under  section   144   of  the   Code  of  Criminal    Procedure.     The   order   was  as 

§  Criminal  Revision  Case  No.  543  of  1899, 

Gttvernitient  of  India  Notification,  No,  1076,  dated  30th  June  1887  : — In  exereise  of 
the  power  confeired  by  sctliou  22  of  the  Reformatory  Schools  Act  \^  of  187(5,  the  (lovcrnor- 
General  in  Council  made  the  following  rule  for  regulating  the  period  for  which  ct-urts  and 
Magistrates  in  the  Madras  Presidency  may  send  youthful  <»frenders  to  a  Reformatory 
?«'hool : — *'  No  hoy  nhall  he  sent  to  a  Ueformatory  school,  if  vin<ler  ten  yenrs  of  age, 
tor  a  1e«s  jwriod  than  seven  years  :  if  over  ten  years  of  age.  for  a  less  j»e:iod  ihaa  five  yeai-)i, 
unless  he  shall  sooner  attain  the  age  of  eighteen  yoiirj>.'' 
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follows  : — *'  Xi»tice  uiulur  si'ction  144,  Code  of  Criminal  Procedure. — Whorcrw 
it  has  l)eeii  made  to  n]>|Msir  to  me  that  you,  N.  K.  A.  Ramanadhaii  Chetti  of 
Devikottal],  are  interfering  with  the  nnmagement  of  a  kovil  at  Kuttoor  village 
by  one  Mnrug.-ippa  Chetti  of  Devikottah  by  trying  to  forcibly  evict  him  from 
tlie  kovil  uncier  the  aid  of  a  riotous  n)ob  and  thus  causing  or  about  to  cause 
serious  disturbance  to  public  tranquillity,  likely  to  result  in  riot  or  aifmy,  I  i 
do  hereby  direct  you  not  to  interfere  ^vilh  the  inanagement  of  the  kovil  at 
Kottoor  by  th»'  s;iid  Murugnppa  Chetti  who  is  reported  to  be  now  managing 
It  and  cause  disturbance  and  strictly  warn  and  enjoin  you  not  to  take  any 
l)art  in  any  manner  whatever  until  the  said  llurugappa  Chetti  is  duly  evicted 
from  the  kovil  management  by  due  course  of  law.  (iiven  under  my  hand  and 
the  seal  of  the  Court,  this  22nd  day  of  September  l(Sf)9." 

Petitioner  contended  that  the  Magistrate  had  no  power  to  pass  such  ao 
order  under  station  144. 

VenkatdriiVKt  Sasfri  for  Sivasarfii  Ayyar  for  petitioner. 

Counter-petitioner  was  not  represented. 

JuDciMENT. — In  this  case  the  jietitioner  was  directed  "  not  to  "interfere 
with  the  management  ''  of  a  certain  '*  kovil."  In  our  judgment  this  i»  a  direc- 
tion to  "  abstain  from  a  certain  act"  within  the  meaning  of  these  words  as  used 
in  section  144  of  the  Code  of  Criminal  Procedure.  The  order,  therefore,  so 
far  lus  this  jioint  is  concerned,  was  not  made  without  jurisdiction.  The  case 
is  distinguishable  on  the  facts  from  the  case  of  Antnida  Chandra  Bliuttii- 
i'harjce  v.  Carr  Stejihen  (I). 

The  order  directed  the  petitioner  to  abstain  from  taking  any  part  in  the 
management  until  the  counter-petitioner  was  duly  evicted  from  the  niannge- 
nient  by  due  course  of  law.  This  contravenes  the  provisions  of  sub-section  (5) 
of  section  144,  and  to  thisiwtent  the  order  was  made  without  Jurisdiction.  We 
accordingly  set  aside  so  much  of  the  order  as  directs  that  the  order  shall  remain 
in  force  until  the  counter-petitioner  is  evicted  from  management. 


1900  Jul  J/  25.  I,  L.  R.  24.  Mad.  70 

Before  Mr.  Jv^tlce  Benison  and  Mr.  Justice  Moore, 
QUEEN-EJIPKESH  v.  SOUTH  a^d  oTHKns.* 

Criminal  Proc^Mldrtr  Ctnlr- Act  V  of  1H«»8,  s.  IH")- IV'iuil  CcMlc^Act  XLV  of  IW).  «, 
ISM  — Kpidcitiic  l)is(;ist's  Act — Act  III  «»f  1S'.)7— l)isol>tj(li»nc(' to  an  order  proiiiulgalotl 
];y  (ioveiniiieiit — Sanction  for  pronccntion. 

Certain  pcrsoiiK  were  cliariicd  witli  liasin^  disodovcd  an  onlor  profnnlirntetl  l»y  GovtTt  • 
iiKMit  Hfofi-r  tli«^  Kpi«lcniir  Diseases  Act  (III  vi'  1H1»T),  and  %vere  ne(|fiitte«I  on  the  t^round  that 
the  pn^seculion  rttpiirctl.  under  sectKai  VJi)  of  tlie  t'ude  of  Crindrial  Proeednre,  the  previtnis 
Hunction  of  the  puhlic  servant  who  had  proinnI.i.'\'ilcd  the  (-rder.  Sanction  had,  in  faei,  httii 
granted  l»v  the  Chairman  cd'  tise  ^Innicij>ality  in  Ahidi  the  order  was  dis(d)eved,  hut  the  Ma- 
gistrate hehl  liiat  such  C!iairman  was  not  the  pnhhc  servant  who  ha<l  pronmi;L:ate»l  the  ordi*r. 
and  tiiat  it  was  not  shown  that  lie  jjad  heen  s[»«'eially  emi-o^cred  to  j^rant  the  sanction  ; 

Jh/d.  tliat  tlie  f)rder  of  acijuittal  was  wrontr.  Jna>!jinch  as  t?ie  (»rder  in  (jnestion  l»a'^ 
heen  prom nl.i;a ted  l»y  Uovernment  antl  not  hy  any  puhlir  >er\  anr,  no  sanction  U'a}+ retpiired. 

Appeal  by  the  Public  Prosi;cutor  against  an  acquittal.     The  facts  of  the   case 
appear  fronj  the   judgnuMit  of  the  Acting  Joint   Mugistrate    of   Kistna,   which 
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xcas  as  follows  : — The  accused  Mr.  J.  South,  Disfcriet  Traffic  Suporinfcendent, 
Southern  MahratU  Railway  Gunbur,  is  charo^cni  with  an  offence  punishable 
under  section  188,  Indian  Penal  Code,  in  thafc  he  disobeyed  an  order  lawfully 
promulgated  to  present  hiuiself  for  examination  under  the  Plar^nie  Rules.  Mr. 
iSouth's  case  has  been  transferred  to  my  tile,  as  he  has  claimed  to  bo  tried  as  a 
Eun)pean  British  subject.  His  servants  have  also  been  char^i»d,  but  I  have 
been  satisfied  that  they  have  already  l>oen  tried  and  accpiitted  by  the  Sub-Ma- 
gistrate on  an  identical  charge,  and  are  not  liable  to  further  trial.  They  are 
at  once  acquitted  under  section  245,  Criuiinal  Procedure  Code.  They  were 
charged  here,  as  from  the  record  sent  up  by  the  Sub-Magistrate  it  did  not 
appear  that  their  cases  had  been  disposed  of  in  his  Court.  The  accused  has 
raised  a  preliminary  objection,  that  the  sancti<m  of  the  public  s'U'vant  who 
promulgated  the  order  which  he  is  charged  with  disobeying,  is  nccessaiy  be- 
fore he  can  be  })rosecuted,  and  that  the  sanction  given  by  the  Chairman  of  the 
Municipal  Council,  which  is  produced,  is  useless,  since  the  Chairman  did  not 
pronnilgatc  the  rules.  The  rule,  which  accused  is  charged  with  infringing,  is 
rule  No.  17  (i),  Original  Mufussal  Regulations   under    the    Epidemic    Diseases 

Act.    It  is  headed  G.  O.,  No.  ^^^|^\  17th  December  1897,  and  Notification    No. 

697,  Fort  St.  George  Gazette,  18th  December  1897.  Primd  facie,  it  appears 
to  have  been  promulgated  by  Government,  not  the  Chairman.  The  person 
sent  to  conduct  the  case  for  the  Chairman  has,  admitting  this,  produced  a  prin- 
ted circular  sigwed  by  the  Collector  and  argued  that  paragraph  4  empowered 
the  Chairman  to  accord  sanction  in  cases  of  this  nature.  Paragraph  4  simply 
states  that  "  the  regulations  that  have  been  published  under  the  Epidemic 
Diseases  Act  give  all  local  bodies  and  all  public  officers  ample  power  to  d(?al 
with  all  acts  or  onaissions  calculated  to  sow  the  seeds  of  disease. "  This 
«monnts  neither  to  a  general  nor  specific  authorisation  of  the  Chairman. 
Argument  is  further  based  on — a  letter  from  the  Collector  to  the  Chairman — 
containing  the  words:  "  If  you  consider  that  the  circumstances  recpiire  it,  you 
«my  sanction  the  prosecution  of  persons  still  in  Guntur,  and  lodge  a  complaint 
against  them  for  disobeying  the  lawful  orders  of  a  public  servant.''  This  is 
not  in  itself  such  a  sanction  as  the  law"  requires,  since  it  mentions  no  names 
and  does  not  specify  any  ]nirticulai's  of  the  offence  charged.  Noi-  can  I  consider 
it  as  an  authority  to  the  Chairman  to  siinction,  without  evidence  (i)  that  the 
Collector  has  power  of  sanction  himself,  (ii)  that  they  can  be  delegated.  No 
such  evidence  is  forthcoming.  Under  the  circumstances,  the  accused  is  accpii- 
tted  under  section  245,  Criminal  Procedure  Code. 

Against  the  above  order  this  aj)peal  was  preferred. 

The  Public  Prosecutor  (Mr.  E.  B.  Powell  )  for  the  Crown. 

The  accused  were  not  represented. 

JroGMENT. — The  Public  Prosecutor  withdraws  the  appeal  as  against  J. 
South  and  Solomon.  The  other  two  persons  Mamilla  Reddi  and  Rajendrani 
were  acquitted  by  the  Stationary  Sub-Magistrate  of  the  offence  alleged  againsc 
them,  viz ,  that  they  had  disobeyed  an  order  promidgated  by  Government 
Tinder  the  Epidemic  Diseases  Act  (III  of  1897).  The  reason  given  by  the 
Sub- Magistrate  was  that  the  prosecution  required  the  previous  sanction  of 
the  public  servant  concerned  under  section  195,  Criminal  Procedure  Code, 
^hich  public  servant  he  held  to  be  the  public  servant  who  promulgated 
the  order. 

The  only  sanction  given  for  the  prosecution     was  that    uf  the    Chairman' 
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of  the  Municipality,  in  which  the  order  was  broken  and  the  Sub-Mngistrate 
held  that  the  Chairman  was  not  the  public  servant  who  promulgated  the  order 
Hnd  had  not  shown  that  he  was  specially  empowered  to  give  the  sanction. 
The  Joint  Magistrate  subsequently  acquitted  these  persons  on  the  ground  that 
they  had  been  already  acquitted  by  the  Sub-Magistrate. 

Government  appeals  against  these  acquittals. 

We  are  of  opinion  that  the  order  of  the  Sub-Magistrate  cannot  be  upheld 
Section  195,  Criminal  Procedure  Code,  read  with  section  188,  Indian  Penal 
Code,  does,  no  doubt,  require  that  no  Court  shall  take  cognizance  of  an  offence 
comniitted  by  disobeying  an  order  promulgated  by  a  public  servant,  except 
with  the  previous  sanction  of  the  public  servant  concerned  or  of  some  public 
servant  to  whom  he  is  subordinate. 

In  the  case  before  us,  the  order,  for  disobeying  which  the  charge  is 
brought,  was  not  promulgated  by  any  public  servant  but  by  Government. 
The  Chairman  cannot  be  said  to  have  "pronjulgated  "  the  order.  He  merely 
republished  in  his  municipality  the  order  promulgated,  i.e.,  formally  made  anal 
issued  by  Government  under  the  Epidemic  Diseases  Act.  The  order  not 
having  been  promulgated  by  any  public  servant,  no  sanction  is  required  as  a 
condition  precedent  to  prosecution  for  disobeying  the  order.  We  must  there- 
fore set  aside  the  acquittals,  and  direct  the  Stationary  Sub-Magistrate  to 
restore  the  case  to  his  file  as  against  Mamilla  Keddi  and  Rajcndram  and 
dispose  of  it  according  to  law. 


1900  3Iarc7i   16.  I.  L.  R.  24  Mad.  81. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  Moore. 

SUBBA  REDDI  (Accused  No.  1),  Petitioner,  v,  MUNSHOOR  AU 

SAHEB  (Complainant),  Respondent.  * 

Penal  Cale— Act  XLV  of  1860,  ».  a7y— Removal  of  fish  from  an  ordinary   irrigation   tank- 
Charge  of  theft — Maintainability  of  charge. 
Fish  in  an  ordinary  irrigation  tank  are  not  in  the  poswestMon  of  any   person  so  as*  to   be 

capable  of  being  tlie  subject  of  theft .    Nor  does  the  removal  of  such  tish  constitute  any   other 

oflFence. 

Queeft  \\  Retu  Pothadu^  (1.  L.  R.,  5  Mad.,  391  n)  ;  and  Bhagiram  Dome  r.  Abar  Donie^ 
(I.  L.  R.,  15  Cale.,  388),  referred  to. 

Petition  that  an  order  of  the  District  Magistrate  of  Ciiddapah  might  be  re- 
vised whereby  the  case  of  the  petitioner  was  directed  to  be  restored  to  the  file 
of  the  Stationary  Second-class  Magistrate  of  Cuddapah  and  the  petitioner  re- 
tried. The  charge  was  for  an  offence  of  theft,  under  section  379  of  the  Indian 
Penal  Code.  The  comphtinant  alleged  that  be  had  taken  the  Patha  Ciiddapah 
tank  fishery  on  lease,  and  was  entitled  to  the  sole  right  of  fishing  in  the  tank 
from  the  Bagga  channel  in  Bellam  Mundi.  He  had,  however,  found  the  accused 
and  others  catching  fish  by  letting  the  water  through  the  sluice  and  spreading 
nets.  The  Stationary  Second-class  Magistrate  passed  the  following  order  ; — 
"  The  complainant  says  that  he  has  obtained  the  right  of  fishing  in  the  Patha 
Cuddapah  tank  and  a  portion  of  the  Bugga  river,  and  that  the  accused  have 
without  his  permission  carried  £tway  the  fish  and  have   thus  committed    thefU. 

f  Cnittiual  Kevisiou  Case  No.  3t>  of  IDOO, 
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It  has  been  held  by  Mnih-as  and  Calcutta  Hiu^h  Ciiurls  that  such  au  act  coiis^ti' 
tutes  no  offence  which  a  Criminal  Court  can  take  coi^uizance  of.  The  petition 
is,  therefore,  dismissed  under  section  iiOH  of  the  Code  of  Criuiinal  Prec(Miure  " 
Dl^n  this  the  District  Magistrate  of  Cuddapah  passed  the  following  order:— 
*'  Fish  in  tanks  are  the  property  of  the  tank-owners  and  may  be  and  are  usually 
leased  by  the  State  to  private  persons.  If  a  person  other  than  the  lessee  re- 
move such  fish  the  off^ence  is  clearly  theft.  The  case  must  be  restored  to  file 
and  disposed  of  according  to  law.'* 

Against  this  order  the  petitioner  preferred  this  criminal  revision  petition. 

Mr.  C.  Krishnan,  (  for  Mr.  iV.  Suhrahmaniam  ),  for  the  petitioner. 

K,  C.  Desikachariar  (  for  Venkatasuhharanmyya  ),  for  the   respondent. 

Judgment. — The  District  Magistrate  has  overlooked  the  rulings  of  this 
court,  dated  23rd  October  1878,  No.  175li,  reportetl  at  page  232,  \V<^ir's  *  Law 
of  Offences/  3rd  edition,  and  in  the  note  to  Qxieen  v.  Rcvti  Potkada  (1). 

It  was  there  held  that  fish  in  an  ordinary  open  irrigation  tank  are  not  ia 
possession  of  any  person,  so  as  to  be  capable  of  being  the  subject  uf  theft.  The 
question  whether  the  reuioval  of  such  fish  constitutes  any  other  otfence  is  fully 
discussed  in  Bhagiravi  Dome  v.  Ahar  (2)  and  is  answered  in  the  negative. 
These  rulings  are  evidently  referred  to  by  the  Sub-Magistrate,  though  he  hiw 
failed  to  note  them  with  exactness. 

The  District  Magistrate  should  have  referred  to  them  before  setting  aside 
the  order  of  the  Sub-Magistrate.  Following  these  rulings  we  must  set  aside 
the  order  of  the  District  Magistrate  and  restore  that  of  the  Sub- Magistrate 
dismissing  the  case. 


1900  Sept.  13.  I.  L.  R.  24  Mad.  121. 

Before  Mr.  Justice  Benson  and   Mr.  Justine  Moore. 
QUEEN-EMPRESS  v.  MUNDA  SHETTI  and   others.* 

Criminal  Procedure  Code — Act  V  of  18D8,  s.  IDo — Alleged  forgery  of  documents  suhmirted  fa 

Tahsildar  holding  enquiry  as  to  trnnnfer  of  names  in    Land   Kegister — Itevenue  Court • 

Necessity  for  sanction  to  prosecute  ott'ender. 

A  Tahsildar,  when  holding  an  entjuiry  as  to  whether  a  transfer  of  names  in  a  land  regiV 
ter  should  be  made  or  not,  is  a  Keveuue  Court ;  and  before  a  party  to  any  proceeding  in  such  a 
Court  can  be  prosecuted  for  an  offence  referred  to  in  section  195  (c)  of  the  Code  of  Criuiinal 
Procedure,  sanction  should  bo  obtained. 

Case  referred  to  the  High  Court  for  orders.  It  appeared  that  a  petition  had 
been  received  by  the  Tahsildar  of  Kasaragod  by  post,  which  purported  to  be 
marked  by  one  Koi  Shetti,  requesting  that  certain  property  standi/ig  in  the 
Land  Register  should  be  transferred  to  the  name  of  one  of  his  heiis.  The  Tah- 
sildar ordered  enquiry  to  be  made,  with  the  result  that  a  report  and  statement 
was  forwarded  to  him  in  which  Koi  Shetti  purported  to  consent  to  the  transfer. 
The  Tahsildar  then  return<d  the  report  with  the  runark  that  consent  of  all  Koi 
Shetti's  heirs  was  necessary  before  the  transfer  could  be  u\ade;  and  astatemt^nt 
purporting  to  be  signed  by  Koi  Shetti s  heirs  was  submitted,  giving  the  requir- 
ed consent.  The  Tahsildar  thereupon  directed  the  transfer  to  be  made.  Sonte 
live  months  later,  Koi  Shetti  presented  a  petition    to    the    Tahsildar,   alleging 
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that  the  docnmonts  referred  to  were  forgeries^  and  asking  that  the  tran.«sfer 
might  1)0  cancelled.  This  petition  was  di.sniissed.  Meanwhile  one  of  Koi  She* 
tti'a  heirs  presented  a  committal  complaint  to  the  Stationary  Second-class  Ma- 
gistrate accusing  seven  persons  of  forgory,  of  whom  four  were  committed  for 
trial  on  charges  under  sections  4G5  and  471  of  the  Indian  Penal  Code.  No 
«aiKStion  for  the  prosecution  bad  been  obtained  from  the  Tahsildar,  and  it  Avas 
contended,  on  behalf  of  the  accused,  tJiat  the  Mngistrate  had,  in  consequence, 
no  jurisdiction  to  entertain  the  complaint.  The  District  Judge  considered  that 
the  commitment  was  illegal  an<l  should  be  quashed.  He  said  : — "  The  docu- 
ments in  respect  of  which  the  accused  have  been  charged  were  given  in  evi- 
dence in  a  proceeding  before  the  Tahsildar,  who  was  legally  authorised  to  take 
evidence,  whose  duty  it  was  to  hold  an  investigation  in  the  matter  and  who 
could,  under  Act  III  of  1869,  have  issued  summonses  for  the  attendance  of 
^vitnesses  and  the  production  of  documents.  In  Atchtfi/t/a  v.  Ganqaijya  (1) 
the  Full  Bench  of  the  Madras  High  Court  ruled  that  the  word  *  Court  '  u.sed 
in  section  195  of  the  Code  of  Criminal  procedure  has  the  same  meaning  as  the 
-word  *  Court  *  in  section  8  of  the  Indian  Evidence  Act  and  includes  all  perfcon.s 
except  arbitrators  legally  authorised  to  take  evidence.  That  ruling  was  passed 
>vhen  the  Criminal  Procedure  Code  of  1882  was  in  force  ;  but  by  sub-section 
(2)  of  section  195  of  the  present  Criminal  Procedure  Code,  it  is  declared  that, 
although  the  term  *  Court  '  does  not  include  a  Registrar  or  Sub-Registrar 
under  the  Indian  Registration  Act,  1877,  it  means  a  Civil,  Revenue,  or  Crimi- 
nal Court.  In  my  opinion  the  Tahsildar  holding  an  investigation  and  taking 
evidence  in  this  case  was  undoubtedly  a  Court,  and  his  sanction  was  undoub- 
tedly neces-sary  under  section  195  of  the  Code  of  Criminal  Procedure,  before 
the  accused  could  be  prosecuted.  It  is  clear  from  the  Tahsildar's  order  that 
he  would  not  have  granted  sanction  if  it  had  been  applied  for.  Hence  it  appearn 
to  me  that  the  accused  have  be<in  greatly  prejudiced,  and  that  there  has  been 
a  failure  of  justice  within  the  meaning  of  this  term  in  section  537,  Code  of 
Criminal  Procedure.  Under  these  circumstances,  I  submit  that  the  commitment 
was  illegal  and  ought  to  be  quashed." 

Bangachariar^  for  the  Public  Prosecutor,  for  the  Crown. 

Ayya  Ayyur  for  the  complainant. 

Judgment. — We  agree  with  the  Sessions  Judge  that  the  Tahsildar,  when 
holding  an  enquiry  as  to  whether  tranfer  of  the  names  in  aland  register 
should  be  made  or  not,  was  a  Revenue  Court.  He  was  authorised  under  Act 
III  of  1869,  (  Madras  ),  to  receive  evidence  and  to  decide  ^▼hethe^  tr.insfer 
should  be  made  or  not.  He  was  therefore,  in  our  opinion,  a  tribunal  empo- 
wered to  deal  with  a  i^rticular  matter,  and  authorised  to  receive  evidence  bea- 
ring on  that  matter  in  order  to  enable  him  to  arrive  at  a  determination  :  (  Ra- 
ghoohnuH  Sahoy  v.  Koldl  Sivgh  (2).  It  appears,  however  that  the  second 
accused  person  alone  was  a  party  to  the  proceeding  in  the  Tahsildar's  Court 
in  which  the  documents  alleged  to  be  forgeries  were  produced.  The  accused 
persons  Nos.  1,  4  and  5  were  not  parties,  and  such  being  the  case  sanction  in 
their  cise  was  not  required  under  section  195,  clause  (c),  of  the  Code  of  Cri- 
minal Procedure.  We  accordingly  set  aside  the  com  initial  to  the  Court  of 
Sessions  in  the  case  of  the  second  accused  and  direct  that  she  be  discharged, 
but  decline  to  interfere  in  so  far  as  accused  Nos.  ],  4  and  5  are  concerned. 
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1900  Septemler  14.  I.  L.  R.  24  Mad.  124. 

Before  Mr.  Justice  Bcnsooi  ami  Mr.  Justice  Moore. 
QUEEN-EMPKESS  v.  PEELIMUTHU  TEVAN  and  another  * 

PennI  t\Mk'--Act  XLV  of  186U,  a.  144 — Unlawful  assembly — Evidenceof  conmion  object. 

Two  persons  wore  cliarg-ed  with  h^Dfj:  lucmU^n  of  an  unlawful  asseniblj  armed  with  de- 
a.lly  wea|)<)!iH  fur  the  puriHise  of  comniitling  dacoiiy.  The  lacts  j)rovi.d  were  that  a  cniwd 
of  alH>ut  lOO  pcrhons,  including  the  nrcuBud,  ha<l  nhHemblcd  logoiher,  armed  with  bill-h<>ok» 
and  sticks;  and  that  the  erowd  had  dispersed  at  once  on  seeing  the  polire.  On  these  faels  the- 
the  Magistrate  assumed  that  the  inteniion  of  the  members  of  the  crowd  was  to  use  crinnnal 
f(»r(T,  and,  having  regard  to  the  weapons  with  which  they  were  armed,  he  convicted  the  accu- 
K'd  under  section  144  of  the  Indian  Penal  Code: 

HehK  that  the  Prosecution  had  failed  to  show  that  the  common  object  of  the  crowd 
\vn»  such  as  would  constitute  it  an  unlawful  assemfdy  as  defined  by  section  141  of  the  Indian 
Penal  Code,  and  that  the  accused  were  entitled  to  be  acquitted. 

Appeal  against  an  acquittal.  The  facts  of  the  case  are  set  out  by  the  Special 
Fii-st-class  Magistrate  in  his  judgment,  the  material  portions  of  which  are  ai* 
follows  I' — '*  The  accused  in  this  case  are  32  in  number,  all  Maravars,  belonging 
to  Nilidanallur,  Krishnapuram,  and  surrounding  villages.  The  charge  against 
theai  is  that  they  assembled  unlawfully  for  the  purposes  of  dacoity  on  16th 
June  1899  at  Ommayanpottal.  The  prosecution  case  is  as  follows : — In  the 
early  morning  of  the  IGth,  first  prosecution  witness  set  out  from  Kurukkalpatti 
to  Vilingapuram  where  he  heard  his  brother-in-law's  house  had  been  looted. 
On  the  way,  near,  Chinnakovilingtilam,  he  saw  two  men  in  front  of  him,  and 
another  pair  in  front  of  those.  The  fornier  pair  addressed  the  latter  *  in  what 
place  is  the  crowd  going  to  meet  ?  '  and  the  latter  replied  '  in  Ommayanpottal, 
to  loot  places  adjoining  Shenthamarara/  On  going  a  little  further,  fii-st 
prosecution  witness  saw  a  crowd  of  about  100  persons,  and  being  alarmed, 
retunied  to  Kunikkalpatti  and  informed  the  Station  House  officer,  fourth  prose- 
cution witness.  The  latter  sent  a  constable  to  summon  volunteers  and,  along 
tvith  prosecution  witnesses  Nos.  1-3  and  two  constables,  fifth  prosecution 
witness,  and  another  set  out  for  Ommayanpottal.  They  came  upon  the  crowd 
after  crossing  and  getting  on  the  bund  of  Shorangudi  tank.  The  crowd  made 
off  as  soon  as  they  saw  the  police.  The  prosecution  witnesses  chased  and 
ojiujrht  two  of  the  crowd,  accused  Nos.  1  and  2,  who  had  sticks  and  a  bill-hook, 
and  brought  them  back  to  the  police  station.  All  the  prosecution  witnesses 
identified  before  the  Court  accused  Nos.  3-32,  who  were  subseqtiently  arrested 
and  dep^>sed  that  they  were  members  of  the  crowd.  This  account  is  given  by 
pn>secution  witnesses  Nos.  1-5.  Prosecution  witnesses  Nos.  6  and  7  spoke 
only  to  the  susbsequeiit  identification  of  accused  Nos.  3-32.  The  defence, 
as  far  as  could  be  gathered,  did  not  dispute  the  presence  of  the  crowd,  armed 
with  sticks  and  bill-hooks  at  Ommayanpottal,  and  I  see  no  rejisoii  to  doubt  the 
eviileuce  on  this  point.  I  shall  consider  (1)  the  evidence  as  to  the  common 
object  of  the  «assembly,  (2)  the  nature  of  the  identification  of  the  accuse<l  by 
the  prosecution  witnesses.  The  prosecution  witnesses  agreed  in  believing  that 
the  intention  of  the  crowd  was  to  commit  dacoity.  Their  rea.sons  are  that  there 
was  a  rumour  that  their  village  was  going  to  be  looted  and  that  other  places 
had  been  loote<].  Second  ])rosecution  witness  said  lie  heard  the  crowd  say  they 
were  going  to  loot  j)laces  round  Shorattanur.  This  uncorroborated  statement 
I  am  not  inclined  to  credit,  as  second  prosecution  witness  is,  in  other  particulars 
<»f  his  evidence  as  will  be  seen,  somewhat  reckless,  and  as   all    the    prosecution 
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Avitiiesst's  agreod  in  saying  that  the  crowd  ran  immediately  thoy  caught  sighfc 
of  the  prosecution  witnesses  when  they  were  some  25  yards  oft',  and  it  is  not 
likely  the  emwd  would  proclaim  its  intention  then.  First  prosecution  witness 
based  his  opinion  as  fo  the  crowd's  intention  on  the  conversation  of  the  four 
men  whom  he  said  he  saw  on  the  road  and  afterwards  in  the  crowd.  This 
account  I  am  not  inclined  to  give  much  credit  to,  because  (1)  the  second  pair 
was  25  yards  behind  the  first  pair,  and  the  conversation  was  carried  on  bv 
shouts,  and  it  is  unlikely  that  they  would  proclaim  their  intention  so  unguar- 
dedly;  (2)  first  prosecution  witness  said  he  never  went  nearer  either  pair 
than  100  yards,  an<l  so  the  accuracy  of  what  he  heard  is  doubtful;  (3)  he  said 
he  saw  all  four  in  the  crowd  again,  but  deposed  that  he  could  not  identify  the 
latter  pair;  (4)  I  doubt,  for  reasons  to  be  subsequently  given,  if  first  prose- 
cution witness  could  be  certain  that  he  saw  the  four  persons  in  £he  crowd. 
I  did  not,  therefore,  consider  it  as  satisfactorily  proved  that  the  intention  of 
the  assembly  was  to  conimit  dacoity.  I  saw  no  reason, prim d  facie,  to  doubt 
the  fac-t  that  a  crowd  of  100  persons  armed  with  sticks  and  bill-hooks  did 
assemble  in  Oramayanpottal  and  that  accused  Nos.  1  and  2,  members  of  the 
ctowd,  were  pursued  and  caught  by  the  prosecution  witnesses.  The  prosecution 
account  on  these  general  facts  was  not  shaken  in  cross-examination.  The 
intention  of  this  assembly  must  be  presumed  from  its  conduct.  The  fact  that 
the  crowd  consisted  of  100  or  150  persons,  armed  with  sticks  and  bill-hooks 
and  that  it  fled  immediately  on  seeing  the  police,  \s  prinid  facie  evidence  that 
the  assembly  was  unlawful,  and  that  its  intention  was  to  use  criminal  force  in 
prosecution  of  any  ulterior  object  it  might  have,  its  common  object  therefore 
was  to  use  criminal  force,  in  itself  an  offence,  and  that  therefore  the  assembly 
yvus  prima  facie  an  unlawful  one.  It  would  rest  with  any  members  of  it  to 
prove  the  contrary.  Next,  as  to  the  identification  of  the  accused  by  thepro.se- 
cution  witnesses,  I  did  not  consider  the  identification  of  accused  Nos.  3-32 
satisfactory.  [  He  dealt  with  the  evidence  as  against  these  accused  and  dis- 
charged them.]  The  case  of  first  and  second  accused  is  different.  The  evidence 
was  that  they  were  arrested  on  the  s}>ot,  and  that  they  were  armed  with  sticks 
and  a  bill-hook,  ])r()duc(^d  in  Court.  Having  found,  for  reasons  stated  above, 
that  the  assembly  was  an  unlawful  one  armed  with  bill-hooks  and  sticks,  I. 
considering  a  bill-hook  a  deadly  weapon,  framed  a  charge  against  accused  Nos, 
1  and  2  under  sectitm  144,  Indian  Penal  Code.  They  pleaded  not  guilty 
and  examined  three  witnes.ses.  [  He  dealt  with  the  defence  evidence,  and 
conchided  as  follows : — ]  The  evidence  for  the  defence  is  very  dubious,  and, 
considering  that  these  witnesses  were  not  cited  at  first,  that  their  story  differs 
fi'om  the  statement  of  the  accused,  and  that  no  reason  has  been  shown  why  the 
prosecution  witnesses  should  falsely  depose  against  them,  I  cannot  give  any 
credit  to  the  defence  evider.ce.  The  prosecution  account  of  the  arrest  of  these 
two  persons  is  consistent,  and  I  see  no  reason  to  doubt  it.  They  were  arrested 
on  the  spot  and  the  prosecution  witnesses  had  ample  opportunity  of  identifying 
them.  The  accused  have  not  chosen  to  admit  their  presence  in  the  crowd  and 
explain  their  purjjose  there.  I,  therefore,  find  accused  Nos.  1  and  2  guilty  of 
being  membei-s  of  an  unlawful  assembly  under  section  144,  Indian  Penal  Code, 
and  sentence  each  of  them  to  rigorous  imprisonment  for  eighteen  months.** 

Against  this  conviction  and  sentence  the  accused  appealed.  The  judg- 
ment ot  the  Sessions  Court  was  as  follows  : — **  Thirty-twoaccused  were  put  up 
for  trial  by  the  police,  but  the  Magistrate  discharged  30  and  convicted  the  two 
ap|.ellants;  the  oO  w(Te  not  arnsttd  at  tln'tinie  of  the  offence,  but  subsequ- 
ently, whik-  the  two  a^ipellants  an-  nlNgnl  to  lia\e  been  arretted  on    the    spot. 


Digitized  by 


Google 


I  L.  R.  24  Mad  124  41 

The  Magistrate  also  disbelieved  the  evidence  given  by  the  prosecution  to  show 
that  the  common  intention  of  the  crowd  was  to  commit  dacoity,  but  he  inferred 
from  the  facts  that  the  crowd  consisted  of  100  or  150  persons  armed  with  sti- 
cks and  bilU  hooks  and  that  it  fled  immediately  on  seeing  the  police,  that  the 
assembly  was  unlawful,  and  that  its  intention  was  to  use  criminal  force  in  prose- 
cution of  any  ulterior  object  it  might  have.  I  have  said  in  previous  appeals 
that  I  cannot  draw  any  such  inference.  When  nothing  more  than  this  is  proved 
it  seems  to  me  that  there  are  several  lawful  purposes  which  such  a  crowd 
might  have,  even  supposing  that  they  had  any  common  intention  at  all.  The 
Public  Prosecutor  did  not  trouble  to  argue  the  appeal,  as  he  took  it' for  granted 
that  I  should  follow  my  previous  decisions  in  appeals  Nos.  54  and  69.  The 
finding  and  sentence  of  the  lower  Court  are  reversed  and  the  accused  ordered 
lo  be  set  at  liberty.*' 

Against  this  acquittal  the  Public  Prosecutor  preferred  this  appeal  under 
section  417  of  the  Code  of  Criminal  Procedure. 

Mr.  Z).  Chamier^  for  the  Public  Prosecutor,  for  the  Crown,  contended 
that  B,primd  facie  case  had  been  made  out  against  the  accused.  No  crowd 
would  assemble  in  such  numbers  and  armed  in  such  a  manner  unless  their 
intention  was  to  use  criminal  force.  Moreover,  the  fact  that  the  persons  so 
assembled  ran  away  immediately  they  saw  the  police  showed  that  their  object 
was  not  an  innocent  one.  At  any  rate,  enough  had  been  shown  to  establish 
^primd  facie  case,  which  the  accused  had  not  rebutted,  as  they  might  have 
done  by  showing  that  they  had  in  fact  assembled  to  carry  out  an  object  which 
was  lawful.  Moreover,  the  whole  of  this  particular  district  was  in  a  state  of 
disturbance  at  the  time. 

Oopalasami  Ayyangar  for  the  accused* 

Moore,  J. — This  is  an  appeal  preferred  by  Government  against  the  judg- 
ment of  the  Sessions  Judge  of  Tinnevelly  in  Criminal  Appeal  iNo.  66  of  1899, 
setting  aside  the  conviction  of  two  men,  who  had  been  sentenced  by  the  Special 
Magistrate  to  rigorous  imprisonment  for  eighteen  months  each  for€tn  offence 
under  section  144  of  the  Indian  Penal  Code.  The  reasons  for  the  decision 
arrived  at  by  the  Ses^ons  Judge  are  given  by  him  briefly  in  the  judgment 
above  mentioned  and  at  greater  length  in  his  judgments  in  Criminal  Appeals 
Nos  54  and  59  of  1899  wiiich  have  been  printed  with  the  record  in  this  case 
and  referred  to  by  the  Government  Pleader, 

What  the  Magistrate  has  found  as  to  the  facts  of  this  case  is  that  the  two 
persons  convicted  by  him  together  with  others,  to  the  number  in  all  of  100  or 
150,  assembled  together  armed  with  bilUhooks  and  sticks,  and  that  they  dis- 
persed  at  once  on  seeing  the  police.  From  these  facts  he  assumes  that  the 
intention  of  the  members  of  the  crowd  was  to  use  criminal  force — an  offence 
punishable  under  section  352  of  the  Indian  Penal  Code — and,  as  they  were 
armed  with  what  he  appears  to  have  held  were  deadly  weapons,  he  has  con- 
victed them  under  section  144  of  the  Indian  Penal  Code.  In  order  to  show 
the  common  intention  of  the  members  of  the  crowd  some  evidence  was  put 
forward  before  the  Magistrate  to  prove  that  certain  members  of  the  crowd 
were  heard  saying  that  they  were  going  to  loot,  but  he  has,  as  I  consider 
rightly,  discredited  this  evidence.  There  is  therefore  nothing  to  show  what 
the  intention  of  the  men  was  except  that  they  were  in  a  large  crowd  and  were 
armed  These  facts,  no  doubt,  raise  a  strong  suspicion  that  the  men  had  not 
assembled  with  any  harmless  or  innocent  intention,  but  it  cannot,  in  my 
opinion^  be  held  that  they  afford  proof  that  the  intentioa  of  the  members  oif 
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the  crowd  was  to  use  criminal  force  or  to  commit  any  other  offence.  One 
argument  put  forward  here  by  Mr.  Chamier  in  support  of  the  appeal  appears 
to  be  that,  as  the  men  had  assembled  in  a  crowd  and  were  armed,  a  priToA 
facie  case  against  them  had  been  made  out  which  was  suflScient,  in  the  absence 
of  rebutting  evidence  to  show  that  the  men  had  come  together  for  self-defence 
or  for  any  other  lawful  object,  to  warrant  a  conviction.  I  cannot  admit  this 
argument.  The  prosecution  was  bound  to  show  that  the  common  object  of  the 
crowd  was  such  as  would  constitute  it  an  unlawful  assembly  as  defined  by  sec- 
tion 141  of  the  Indian  Penal  Code,  and,  as  I  am  of  opinion  that  this  was  not 
done,  I  would  decline  to  interfere  with  the  judgment  of  the  Sessions  Judge 
and  would  dismiss  this  appeal. 

Benson,  J. — I  am  not  prepared  to  dissent  from  the  conclusion  arrived  at 
by  my  learned  brother  in  this  case. 

The  fact  that  so  large  a  crowd  of  Maravars  had  assembled  and  that  they 
were  armed  with  sticks  ax»d  biU-hooks  and  ran  away  when  the  police  appeared 
is,  in  my  opinion,  suflScient  to  raise  a  strong  suspicion  that  they  had  come 
together  for  an  unlawful  purpose,  intending  to  use  criminal  force  or  to  commit 
some  offence,  but  I  am  not  prepared  to  say  that  the  Sessions  Judge  was  wrong 
in  holding  that  these  facts  alone  were  insufficient  as  legal  proof  of  the  unlawful 
character  of  the  assembly.  It  is  observed  that  no  evidence  was  given  as  to 
the  disturbed  condition  of  the  district  which  is  now  alleged  before  us  and 
especially  as  to  the  relations  existing  between  the  Shanars  and  the  Maravars 
in  the  neighbourhood  and  the  action  taken  by  similar  crowd  of  Maravars  about 
the  same  time.  Had  such  evidence  been  given,  it  might,  in  my  opinion,  have 
been  sufficient  to  lead  to  an  inference  as  to  the  unlawful  character  of  the  ass- 
embly though  it  would  not  necessarily  do  so,forit  might  be  that  the  crowd  had 
come  together  for  a  lawful  purpose,  such  as  to  discuss  the  situation  or  to  peti- 
tion the  authorities,  a  id  had  armed  themselves  with  sticks  and  bill-hooks  for 
protection  against  anticipated  violence  from  the  Shanars.  The  "<lrommon 
object  *'  of  an  assembly  is  to  be  ascertained  from  the  acts  and  language  of  the 
members  composing  it  and  from  a  consideration  of  all  the  surrounding  circu- 
mstances. In  the  absence  of  evidence  such  as  I  have  referred  to  and  when 
the  specific  acts  adduced  by  the  prosecution  to  prove  the  unlawful  character 
of  the  assembly  have  been  disbelieved  by  both  Courts,  I  do  not  think  that  the 
case  is  one  in  which  we  should  interfere  with  the  acquittal.  I  therefore  agree 
that  we  should  dismiss  this  appeal. 


1900  March,  16,  Sept.  27.  I.  L.  R.  24,  Mad-  136. 

Before  Sir  Arnold  White,  Chief  Jtistice,  Mr.   Justice  Subrahmania 
Ayyar  and  Mr.  Justice  Davies. 

KRISHNA  REDDI  and  others  (  Accused  Nos.  1  to  3  ),  Petitioners, 
V.  SUBBAMMA  (  Complainant  ),  Respondent.§ 

Criminal  Procedure  Code — Act  V  of  1898,  as.  209, 43d-Ref  usal  by  Magistrate  to  charge  accosefd 
with  offence  triable  exclusively  by  Court  of  Session—"  Discharge  "-—Charge  of  offence 
triable  by  Magistrate — Acquittal — Order  by  Sessions  Court  for  further  enquiry  and  com- 
mittal— Legality  of  such  order. 

§  Criminal  Revision  Case  No.  26  of  1900. 
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Certain  persons  were  charged  before  a  Magistrate  of  the  first  class  urtJef  section  379  of 
the  Indian  Penal  Code  with  the  theft  of  a  promissoryidote.  The  prosecution  applied  for  a  fur- 
ther charge  to  be  framed  under  section  477  of  the  Indian  Penal  Code,  but  tbitf  the  Magistrate 
declined  to  do,  as,  in  his  opinion,  there  was  no  direct  evidence  that  the  accused  had  destroyed 
or  secreted  the  note.  After  hearing  the  evidence  for  the  defence  the  Magistrate  acquitted 
the  accused  under  section  258  of  the  Code  of  Criminal  Procedure.  Application  was  then  made 
to  the  Sessions  Court  to  call  for  the  records  and  direct  the  committal  of  the  accused  for  trial 
for  an  offence  under  section  477  of  the  Indian  Penal  Code.  The  Sessions  Court  ordered  thatf  a 
further  enquiry  be  made  and  that  the  accused  be  committed  for  trial.  On  its  being  contended, 
on  revision,  that  the  order  of  the  Sessions  Court  was  illegal  on  the  ground  that  the  aCCtitted  had 
been  ac^iuitted  and  not  discharged  : 

Held^  that  the  order  of  the  Magistrate  Was,  in  sttbstance,  an  order  dischai^ng  the 
accused  in  respect  of  an  alleged  offence  under  section  477,  Indian  Penal  Code,  and  that  th« 
Bessiona  Judge  had  jurisdiction  to  make  the  order  sought  to  be  revised. 

Qneett'EmprtS8  v.  Hanumantha  Eeddi,  (I.  L.  R.  23  Mad.,  225)  considered. 

PfhTION  to  revise  an  order  made  by  the  Sessions  Court  of  Nellore  direcfcing" 
the  comuuttal  of  the  petitioners  for  an  offence  under  section  477,  Indian  Penal 
Code.  The  petitioners,  three  in  number,  had  originally  been  charged  before 
the  Head  Assistant  Magistrate  of  Gudur  with  theft,  under  section  379,  Indian 
Penal  Code.  The  prosecution  alleged  that  the  complainant  held  a  promissory 
note  for  Rs.  2,000.  Both  the  promisor  and  the  promisee  were  dead  ;  but  it  wa» 
arranged  that  the  third  accused,  who  was  the  legal  representative  of  the  decea- 
sed promisor,  should  execute  bonds  in  favour  of  complainant  in  place  of  the 
note.  While  third  accused,  in  company  with  first  accused,  was  writing  the  bond, 
second  accused  snatched  the  note,  and  subsequently  all  the  three  accused  com- 
bined in  retaining  the  note  so  obtained.  The  Magistrate  framed  a.  charge  of 
theft  as  against  second  accused,  and  of  abetment  of  theft  as  against  accused 
Nos.  1  and  2.  The  prosecution  also  asked  that  a  charge  might  be  framed  under 
section  477  of  the  Indian  Penal  Code,  but  this  the  Magistrate  declined  to  do, 
there  being  no  direct  evidence  that  second  accused  had  destroyed  or  secreted 
the  document.  In  the  end,  after  hearing  evidence  for  the  defence,  the  Magis- 
trate made  the  following  order : — "  I  thint  on  the  whole  that  the  weight  of 
evidence,  is  on  the  side  of  the  defence  and  so  that  accused  are  acquitted  under 
section  258  of  the  Code  of  Criminal  Procedure." 

The  Sessions  Court  was  thereupon  petitioned  to  direct  a  committal  of 
the  accused  to  the  Court  of  Sessions  for  an  offence  under  section  477  of  the 
Indian  Penal  Code.  The  Sessions  Judge,  after  stating  the  facts,  said ; — "  At? 
the  trial  it  was  pointed  out  that  an  offence  under  secbion  477  of  the  Indian 
Penal  Code  had  been  committed.  The  Magistrate,  however,  thought  that  the 
offence  fell  under  section  379.  He  accordingly  charged  the  accused  under  thatj 
section  and  after  hearing  the  defence  witnesses,  acauitted  them  as  in  his  opinion 
the  defence  evidence  Was  entitled  to  a  greater  creaence  than  the  prosecution 
evidence.  It  is  conceded  that  this  Court  cannot  interfere  and  set  aj*ide  the 
order  of  acquittal,  if  the  offence  really  came  within  the  Magistrate  s  jurisdic- 
tion. But  it  is  urged  that,  when  it  was  not  so,  his  duty  did  not  extend  beyond 
committing  the  accused  for  trial  to  this  Court,  if  he  found  that  a  2>^im<£  facie 
case  had  been  made  out  by  the  prosecution  in  respect  of  the  offence  with  which 
they  stood  charged.*'  He  dealt  with  the  evidence  and  concluded:—"!  nm 
unable,  for  the  above  reasons,  to  hold  that  the  Magistrat  was  right  in  charging 
the  accused  under  section  379,  Indian  Penal  Code,  and  accordingly  direct  that  a 
further  enquiry  be  made  in  reference  to  the  documents  filed  from  fii-st  witue.W 
custody  and  the  accused  be  committed  to  the  Sessions  Court  undor  section  477, 
Indian  Penal  Code.'* 


Digitized  by 


Google 


44,  I.  L.  R.  24  Mad.  136. 

Against  this  order  of  committal  the  petitioners  preferred  this  criminal 
revision  petition. 

The  case  first  came  on  for  hearing  before  a  Court  composed  of  Benson 
and  Moore  JJ. 

Mr.  R,  F.  Grant  for  petitioners. 

Mr.  K,  Brown  and  S.  Subrahmania  Ayyar  for  complainant. 

Their  Lordships  delivered  the  following  judgments : — 

Benson,  J. — I  do  not  think  that  the  order  of  the  Sessions  Judge  was  one 
which  he  had  no  jurisdiction  to  make.  In  my  view  the  decision  of  the  Magis- 
trate must  be  taken  to  be  not  only  one  of  acquittal  of  an  offence  punishable 
under  section  379,  Indian  Penal  Code,  but  one  of  discharge  so  far  as  the  alleged 
offence  under  section  477,  Indian  Penal  Code,  is  concerned.  The  complaint 
against  the  accused  was  that  he  committed  an  offence  punishable  under  section 
477,  Indian  Penal  Code.  Such  offence  is  triable  exclusively  by  the  Court  of 
Session.  The  Magistrate  could  neither  acquit  nor  convict  him  of  such  offence. 
He  was  bound  either  to  commit  him  to  the  Sessions  Court  or  to  discharge  him. 
He  did  not  commit  him.  The  only  alternative  was  to  discharge  him,  and  that, 
I  take  it,  is  what  the  Magistrate  really  did  do.  It  is  not  suggested  that  the 
charge  under  section  477  is  still  pending  before  the  Magistrate.  It  has  been 
disposed  of,  and  the  only  question  is  as  to  what  the  disposal  has  been.  It  seems 
to  me  that  the  accused  has  been  discharged  so  far  as  the  charge  under  section 
477  is  concerned.  The  Magistrate's  order,  if  stated  fully,  should  have  been  "  I 
discharge  him  as  regards  the  offence  punishable  under  section  477,  and  I  acquit 
him  as  regards  the  offence  punishable  under  section  379." 

If  the  order  had  run  in  that  form  I  do  not  see  how  it  could  be  said  that 
the  Sessions  Judge  would  not  have  had  jurisdiction  under  section  436,  Criminal 
Procedure  Code,  to  order  him  to  be  committed  for  trial  upon  the  matter  of 
which  he  had  been,  in  the  opinion  of  the  Sessions  Judge,  improperly,  discharged, 
i.e.,  as  regards  the  offence  under  section  477,  Indian  Penal  Code.  But  the 
mere  omission  of  the  Magistrate  to  say  "  I  discharge  the  accused  so  far  as  the 
offence  under  section  477,  Indian  Penal  Code,  is  concerned  "  cannot  alter  the 
essential  character  of  the  Magistrate's  proceedings. 

The  fact  that  the  accused  was  acquitted  of  the  minor  offence  of  theft 
could  not,  in  my  opinion,  affect  the  power  of  the  Sessions  Judge,  any  more 
than  that  power  would  have  been  affected  by  a  conviction  on  the  minor  charge 
of  theft. 

Section  403,  clause  (4),  Criminal  Procedure  Code,  distinctly  enacts  that 
"  a  person  acquitted  or  convicted  of  any  offence  constituted  by  any  acts,  may, 
notwithstanding  such  acquittal  or  conviction,  be  subsequently  charged  with, 
and  tried  for,  any  other  offence  constituted  by  the  same  acts  which  he  may 
have  committed,  if  the  Court  by  which  he  was  first  tried  was  not  competent  to 
try  the  offence  with  which  he  is  subsequently  charged." 

In  the  present  case,  therefore,  the  acquittal  of  theft  by  the  Magistrate 
would  be  no  bar  to  the  trial  and  conviction  of  the  accused  by  ihe  Sessions 
Court  on  the  same  facts  for  an  offence  punishable  under  section  477,  Indian 
Penal  Code,  since  the  latter  offence  is  one  which  the  Magistrate  was  not  compe- 
tent to  try — and  it  is  difficult  to  see  how  it  can  be  a  bar  to  the  exercise  by  the 
Sessions  Judge  of  the  revisional  jurisdiction  conferred  on  him  by  section  436, 
Ctiminal  Procedure  Code. 

One  of  the  objects  of  sections  403  and  436,  Criminal  Procedure  Code,  is 
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to  prevent  Magistrates  with  limited  powers  from  clutching  jurisdiction  in  im- 
portant cases,  but  this  object  would,  it  seems  to  me,  with  all  respect,  be,  to  a 
^  great  extent,  frustrated  if  the  view  of  the  Calcutta  High  Court  on  which  the 
^decision  in  Baijana/th  Pandey  v.  Oauri  Kanta  Mandal  (1) followed  in  Queen 
Empress  v,  Hanumantha  Reddi  (2)  is  baaed,  be  accepted  as  correct.  Under 
section  403,  clause  4,  if  A  is  charged  with,  and  acquitted  of,  theft  by  a  Second- 
class  Magistrate  he  may,  on  the  same  facts,  be  tried  and  convicted  by  a  First- 
class  Magistrate*on*a  charge  of  robbery.  The  First-class  Magistrate,  has  this 
power  notwithstanding  the  fact  that  an  appeal  against  an  acquittal  can  be 
made  only  by  Government,  and  lies  only  to  the  High  Court,  and  the  reason,  I 
take  it,  is  because  the  Second-class  Magistrate  acted  improperly  in  clutching 
jurisdiction  and  in  dealing  with  a  case  which  he  ought  not  to  have  dealt  with 
but  left  for  the  decision  of  a  Court  of  competent  jurisdiction.  The  Second- 
class  Magistrate's  proceedings  in  such  a  case  are  held  to  be  no  bar  to  further 
proceedings  before  the  Court  which  is  really  competent  to  deal  with  the  matter. 
On  the  same  principle  I  do  not  think  that  the  improper  action  of  the  Magis- 
trate in  clutching  jurisdiction  can  be  held  to  be  a  bar  to  the  exercise  of  the 
revisional  jurisdiction  vested  in  the  Sessions  Judge  under  section  436.  Nor 
can  it  be  said  that  the  Sessions  Judge  in  the  Calcutta  case  or  ,in  the  present 
case,  was  exercising  the  powers  of  a  Court  of  Appeal  (  section '•423,**  Criminal 
Procedure  Code  )  in  a  case  of  acquittal  any  more  than  a  First-class  Magistrate 
exercises  such  powers  when  he  proceeds  under  section  403,  clause  4,  to  convict 
of  robbery  a  man  who  has  been  acquitted  of  theft,  on  the  same  facts,  by  a  Se- 
cond-class Magistrate.  If  this  view  is  correct  the  ground  on  which  the  Cal- 
cutta case  rests  is  not  sustainable  and  no  other  ground  in  reason  can,  I  think, 
be  suggested  why  the  Sessions  Judge's  general  jurisdiction  to  revise -^improper 
discharges  should  be  taken  away  in  this  particular  class  of  cases. 

As  to  the  language'of  section  209,  it  may,  I  think,,be  conceded  that  it 
contemplates  trial  by  the  Magistrate  as  anj  alternative  to  discharge,  but  that 
is  because  the  section  is  framed  on  the  assumption  that  the  Magistrate 
will  act  within  his  jurisdiction.  There  are  many  cases  in  which  a  Magis- 
trate has  a  discretion  as  to  whether  he  will  try  a  case  himself  or  will  commit 
it  for  trial  to  the  Court  of  Session.  It  is  to  meet  such  cases  that  the  alter* 
native  given  by  the  last  clause  of  the  section  '*  unless  it  appears,  &c.  .  . 
.  ."  is  provided.  Suppose  a  man  is  charged  by  the  Police  with  having 
committed  murder  and  theft  at  the  same  time  and  place  and  a  Magistrate 
after  enquiry  says  "  I  do  not  think  there  is  sufficient  evidence  to  justify 
me  in  committing  the  accused  for  murder,  but  the  theft  is  proved  and  I 
convict  him  of  that  offence  "  can  it  be  held  that  the  Sessions  Judge  could 
not  on  revision,  order  the  Magistrate  to  commit  the  accused  on  a  charge  of 
murder  ?  I  think  there  is  no  doubt  but  that  he  could  do  so,  yet  section  209 
does  not  in  terms  provide  for  such  a  case  nor  does  any  other  section  of  the 
the  Code  do  so.  In  my  judgment,  however,  trial  on  a  minor  charge  is  not  in- 
consistent with  a  discharge  as  regards  a  grave  offence,  nor  does  the  provision 
for  such  trial  by  the  last  clause  of  the  section  negative  the  propriety  of  an 
order  of  discharge  for  a  grave  offence  under  the  first  part  of  the  section.  If 
such  order  of  discharge  had,  in  fact,  been  made  in  the  present  case,  there  can 
be  no  doubt  the  Sessions  Judge  would  have  been  able  to  interfere  under  sec- 
tion 436  and,  in  my  judgment,  the  mere  omission  to  make  a  formal  order 
makes  no  difference,  when  the  proceeding  in  reality  amounts  to  a  discharge. 

(1)  I.L.R.,  20Calc.,633.  (2)  I.L.R.,  23  Mad.,  2^5. 
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I  would,  therefore,  dismiss  the  petition  on  the  ground  that  the  Judge  had 
jurisdiction  to  make  the  order. 

Moore,  J. — Three  persons  were  put  on  their  trial  before  the  Head  Assi- 
stant Magistrate  of  Nellore,  the  case  for  the  prosecution  being  that  they  had 
committed  offences  under  sections  379  and  477  of  the  Indian  Penal  Code.  The- 
Magistrate  acquitted  them  of  the  charge  under  section  879.  He  was  asked  Uy 
frame  a  charge  against  them  of  having  committed  an  offence  under  section  477, 
Indian  Penal  Code,  but  refused  to  do  so  as  the  evidence  did  not  appear  to  be 
fluflScient  to  warrant  him  in  drawing  up  a  charge  under  that  section.  On 
application  having  been  made  to  the  Sessions  Judge  he  directed  that  further 
enquiry  should  be  made  and  that  the  accused  persons  should  be  committed 
to  the  Court  of  Session  on  a  charge  of  having  committed  an  offence  under 
section  477,  Indian  Penal  Code. 

It  is  now  urged  that,  as  the  accused  persons  had  not  been  discharged  by 
the  Head  Assistant  Magistrate  with  respect  to  a  charge  of  having  committed 
an  offence  under  section  477,  Indian  Penal  Code,  it  was  not  open  to  the  Ses&i- 
ens  Judge  under  section  436  of  the  Criminal  Procedure  Code  to  direct  that 
they  should  be  committed  to  the  Court  of  Session  for  trial  on  that  charge  and 
attention  is  called  to  the  case  of  Baijanath  Pandey  v.  Gauri  Kanta 
Mandal  (  1  )  and  to  Qiieen-Emprass  v.  Hanumantha  Eeddi  (2  )  on  the 
file  of  this  Court. 

In  answer  to  this  argument  it  is  urged  that  the  present  case  can  be 
distinguished  from  those  just  mentioned  on  the  ground  that,  although  a  for- 
mal order  discharging  the  accused  persons  with  respect  to  a  charge  of  having 
committed  an  offence  under  section  477,  Indian  Penal  Code,  was  not  drawn 
up  under  section  209,  Criminal  Procedure  Code,  yet  that  the  men  were 
accused  before  the  Magistrate  of  having  committed  that  offence  and  that  the 
Magistrate  having  refused  to  frame  a  regular  charge  against  them  under  that 
section,  it  must  be  held  that  they  were  discharged  by  him  in  so  far  as  that 
offence  was  concerned  and  that,  such  being  the  case,  it  was  not  necessary,  in- 
order  to  give  the  Sessions  Judge  the  right  to  act  under  section  436,  Criminal 
Procedure  Code,  that  a  formal  order  of  discharge  under  section  209,  Criminal 
procedure  Code,  should  have  been  drawn  up. 

With  reference  to  these  contentions  it  will  be  seen,  on  referring  to  the 
cases  above  mentioned,  that  no  distinction  can  be  drawn  between  them  and 
the  present  case.  In  Baijanath  Pandey  v.  Oauri  Kanta  Mandal  (  1  )  it 
will  be  found  that  the  complaint  against  the  accused  persons  was  that  they 
had  committed  dacoity;  the  Magistrate,  however,  found  "  that  no  sessions 
offence  wsui  primd  facie  established  "  (  vide  page  639  )  and  accordingly  fra- 
med charges  of  offences  under  sections  b79  and  448  of  the  Indian  Penal  Code, 
which  he  proceeded  to  try  himself.  Here,  as  in  the  present  case,  although  there 
was  no  formal  discharge  under  section  209  of  the  Criminal  Procedure  Code,, 
there  was  a  refusal  by  the  Magistrate  to  proceed  against  the  accused  persons 
on  a  charge  of  dacoity.  I  have  referred  to  the  magisterial  records-  connected 
with  QaeeU'Empress  v.  Ha.numantha  Reddi  (2)  on  the  file  of  this- Court  and- 
find  that  the  facts  are  similar  to  the  present  case.  There  a  Deputy  Magistrate- 
took  ui)  a  charge  laid  before  him  as  being  one  under  section  304,  Indian  Penal 
Code,  he  examined  witnesses  but  took  leave  before  completing  the  inquiry. 
His  successor,  "  after  careful  consideration  of  the  evidence  on  record  and  of 
the  circumstances  of  the  case  and  after  hearing  the   pleaders   on    both    sides,"' 

■"■^  (1)  I.L.U.,  20  Calc,  633..  (4i)  LL.H.,  23  Mau.,  220, 
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held  that  a  charge  under  section  304,  Indian  Penal  Code,  could  not  stand. 
He  accordingly  proceeded  to  try  the  accused  persons  under  sections  147 
and  326  of  the  Indian  Penal  Code,  and  acquitted  them  of  offences  under 
those  sections.  He,  however,  did  not  either  formally  or  otherwise  discharge 
them  under  section  209,  Criminal  Procedure  Code,  with  reference  bo  the  com- 
plaint made  against  them  of  having  committed  an  offence  under  section  304 
of  th«  Indian  Penal  Code.  It  thus  appears  to  me  to  be  clear  that  no  disti- 
nction can  be  drawn  between  the  present  case  and  those  already  alluded  to. 
Having  a  second  time  heard  the  question  fully  argued,  I  am  of  opinion  thai 
the  decision  in  Qiieen^Eviprees  v.  Hamomantha  Reddi  (1),  in  which  I  took 
part,  is  correct.  What  the  Sessions  Judge  should  have  done  in  this  case  was, 
as  pointed  out  in  Baijanath  Pandey  v.  Gauri  Kanta  Maiidal  (2),  to  make  a 
reference  to  the  High  Court  under  section  438,  Criminal  Procedure  Code.  I 
may  further  point  out  that  not  only  did  the  Head  Assistant  Magistrate  not 
discharge  the  accused  persons  with  respect  to  the  charge  under  section  477, 
Indian  Penal  Code,  before  he  proceeded  to  try  them  for  theft,  but  that  under 
the  provisions  of  section  209,  Criminal  Procedure  Code,  it  would  not  have 
l^een  open  to  him  to  do  so.  That  section  provides  that  when  a  Magistrate 
has  taken  the  evidence  for  the  prosecution  he  shall,  if  he  find§  that  there  are 
not  sufficient  grounds  for  committing  the  accused  for  trial,  record  his  reasons 
«nd  discharge  him,  unless  it  appears  to  him  that  he  should  be  tried  before 
himself  or  some  other  Magistrate,  in  which  cage  he  shall  proceed  to  have  him 
tried.  The  section  does  not  appear  to  warrant  a  Magistrate  to  formally  disc- 
harge the  accused  with  respect  to  certain  offences  under  section  209,  Criminal 
Procedure  Code,  and  then  proceed  to  try  him  for  other  offences.  This  point 
does  not,  however,  appear  to  me  to  be  of  much  importance. 

On  the  ground  that,  as  there  was  no  discharge  by  the  Magistrate  under 
section  209,  Criminal  Procedure  Code,  the  order  of  the  Sessions  Judge,  under 
section  436,  Criminal  Procedure  Code,  directing  committal  to  the  Sessions 
Court  was  illegal,  I  am  of  opinion  that  that  order  should  be  set  aside. 

[The  case  again  came  on  for  hearing  before  a  Court  constituted  as  above, 
under  sections  429  and  439  of  the  Code  of  Criminal  Procedure.  ] 

Ramackandra  Rao  Sa/teb  for  accused  No.  2.  — There  was  no  charge  in 
the  complaint  in  respect  of  an  offence  under  section  477,  The  Magistrate 
•charged  the  accused  for  theft  and  they  were  acquitted.  There  was  no  allega- 
tion that  the  accused  had  destroyed  the  document.  Then  the  Sessions  Judge 
•was  applied  to  and  his  power  of  revision  invoked.  Even  if  there  had  been 
evidence  as  to  an  offence  under  section  477,  which  is  not  admitted,  I  submit 
that  the  Sessions  Judge  had  no  jurisdiction  to  pass  an  order  of  committal, 
there  having  been  an  acquittal  by  the  Magistrate.  The  Sessions  Judge  s 
order  was  pased  under  section  436,  If  there  is  no  order  of  discharge  the 
Sessions  Court  had  no  power  to  make  the  order.  To  see  if  the  order  was  one 
of  discharge,  it  is  necessary  to  examine  section  209.  Here  the  Magistrate  has 
not  discharged  the  accused.  [Da vies,  J.,  referred  to  the  Magistrate  s  order — *'I 
am  ask«d  to  charge  the  accused  under  section  477.  This  I  decline  to  do.  " 
That  was  a  refusal  to  charge  and  was  in  effect  a  discharge;  and  must  have  been 
passed  under  section  209,  as  there  is  no  other  section  under  which  it  could  be 
passed  ]  [Sxjbrahmania  Ay yar,  J.,  referred  to  Qu^en-Empress  v.  Pirya  Gopal 
(3).  ]     There  are  three  modes  of  discharge, — under  sections  209,  213  and  253. 

(1)  I.  L.  K.,  23  Mad.,  225.  (2)  I.  L.  B.,  20  Calc,  633.  ^ 

(3)  I.  L.  R,,  9  Bom.,  100. 
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Under  section  437  a  Sessions  Judge  may  direct  the  District  Magistrate''  by 
himself  or  by  any  of  the  Magistrates  subordinate  to  him  to  make,  and  thd 
District  Magisti-ate  may  himself  muke»  or  direct  any  Subordinate  Magistrate 
to  make,  further  enquiry  into  any  complaint  which  has  been  dismissed  under 
Section  203  or  sub-section  (3)  of  section  204,  or  into  the  case  of  any  accused 
person  who  has  been  discharged.  On  the  charge  of  theft  the  accused  were 
acquitted  under  section  258.  I  submit  that  the  Magistrate  either  discharges, 
or  charges  and  tries  or  acquits — he  must  do  one  or  the  other.  In  Baijanath 
Pandey  v.  Oauri  Kanta  Mandal^l),  the  facts  disclosed  dacoity  exclusively 
triable  by  sessions.  There  the  Magistrate  acquitted  the  accused  and  gave 
sanction  to  prosecute  the  complainant.  The  District  Magistrate  directed  that 
there  should  be  an  enquiry  ;  and  the  High  Court  held  that  the  Sessions  Judge 
had  exercised  a  jurisdiction  not  vested  in  him  by  law;  acting  as  a  revision 
Court  he  could  send  for  the  record  for  any  purpose  mentioned  in  section  436, 
but  he  was  not  competent  under  section  436  to  direct  a  fresh  enquiry,  inasmuch 
as  the  accused  had  not  been  improperly  discharged  of  an  offence  triable  exclu- 
sively by  a  Court  of  Session,  but  had  been  acquitted  of  an  oflfence  within  the 
Magistrate's  jurisdiction  ;  the  Sessions  Judge  had,  in  fact,  exercised  the  juris- 
diction vested  in  him  as  an  Appellate  Court  under  section  423,  as  if  an  appeal 
had  been  presented  to  him  from  an  order  of  acquittal;  such  powers  in  revision 
cases  are  only  conferred  on  the  High  Court.  By  section  403  : — "  A  person 
once  convicted  or  acquitted  may  not  be  tried  again  on  the  same  facts."  The 
meaning  of  section  209  is  made  clear  by  referring  to  the  corresponding  section 
of  Act  X  of  1872,  i.e.y  section  195.  I  submit  that  the  remark  of  the  Magistrate 
as  to  section  477  does  not  deal  with  the  case,  i.e.,  does  not  decide  it.  Queen- 
Evipress  v.  Hanumanthd  Reddi  (2).  There  was  nothing  to  prevent  the 
Magistrate  from  making  an  order  of  discharge.  There  may  be  a  single  tran- 
saction which  discloses  either  a  major  or  a  minor  offence,  and  the  Magistrate 
decides  there  is  nothing  to  justify  his  proceeding  with  the  higher  offence  and 
he  decides  to  proceed  with  the  minor  one,  and  passes  an  order  on  the  minor 
offence, — that  action  precludes  the  possibility  of  its  being  a  discharge.  Har 
Kiahore  Dasa  v.  Jugul  Chunder  Kabyarathna  Bhuttacharjee  (3)  was  an 
order  of  conviction,  but  that  does  not  affect  my  argument.  That  was  a  charge 
of  mischief.  The  Sessions  Judge  directed  further  enquiry.  It  was  held  by 
the  High  Court  that  he  could  only  direct  it  in  two  events,  i.e.,  where  the  com- 
plaint had  been  dismissed  under  section  203  or  sub-section  (3)  of  section  204 
of  the  Code  of  Criminal  Procedure,  or  where  there  was  an  order  of  discharge. 
The  Magistrate  here  thought  it  was  a  case  he  could  take  cognizance  of  and 
under  the  latter  part  of  section  209  (1)  he  proceeded  to  try  it,  and  acquitted. 
That  precludes  its  being  treated  as  an  order  of  discharge.  I  am  supported  by 
Baijanath  Pandey  v.  wuri  Kanta  Mandal{l)  and  Queen^Empresa  v.  Han^ 
umantha  Reddi{2). 

Mr.  K.  Brown  and  S.  Subrahmania  Ayyar  for  the  complainant  were 
not  called  upon. 

Judgment. — The  order  of  the  Magistrate  was  in  substance  an  order 
discharging  the  accused  in  respect  of  an  alleged  offence  under  section  477, 
Indian  Penal  Code. 

If  section  209  of  the  Criminal  Procedure  Code  is  to  be  construed  as  mean- 

(1)  I.  L.  R.  20  Calc,  633. 

(2)  I.L.R.,  23  Mftd,,  225,  (3)  I.L.R.,  27  Calc,  ^58. 
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ittg  that  there  can  be  no  '*  discharge  "  under  that  section  in  respect  of  an 
bi^nce  exclusively  triable  by  a  Court  of  Session  in  cases  where  it  appears  to 
the  Magistrate  that  the  accused  should  be  tried  before  himself  or  some  other 
Magistrate  in  respe<it  of  ofifences  not  so  exclusively  triable,  there  would  be  a 
deadlock,  since  there  is  no  provision  in  the  Code,  other  than  that  contained  in 
section  209,  for  dealing  with  a  case  where  the  Magistrate  is  of  opinion  that 
there  is  no  evidence  of  an  alleged  offence  which  is  triable  exclusively  by  a  Court 
of  Session,  but  considers  that  the  accused  should  be  tried  before  himself,  or 
Mroe  other  Magistrate,  in  respect  of  alleged  offences  which  are  not  so  exclu- 
sively triable.  From  the  terms  of  the  Magistrate's  order  it  is  clear  that  he 
adjudicated  upon  the  question  whether  there  wtts  any  evidence  against  the 
ciccused  in  tespect  of  the  major  offence.  The  Magistrate  Came  to  the  conclusion 
that  there  was  not,  and  he  declined  to  charge  him  with  the  major  offence.  It 
seems  to  us  that  this  is  a  "  discharge"  within  the  meaning  of  section  209. 

Chapter  XVIII  relates  to  enquiries  into  cases  triable  by  the  Court  of* 
Session  or  High  Court.  The  priroary  object  of  section  209  is  to  make  provision 
for  the  procedure  in  such  cases.  If,  in  the  opinion  of  the  Magistrate,  there  is 
no  evidence  to  warrant  a  charge  for  an  offence  exclusivly  triable  by  a  Court  of 
Session,  he  may  "  discharge  "  the  accused  in  respect  of  the  alleged  offence  and, 
having  done  so,  may  proceed  as  regards  the  minor  off*ence  or  offences  Under 
chapter  XXI  or  other  appropriate  chapter.  In  fact,  a  Magistrate  cannot  pro- 
ceed to  act  under  the  latter  part  of  sub-section  (1)  of  section  209  until  he  has 
*'  discharged  '*  the  accused  under  the  former  part  of  the  sub-section.  This  is 
the  course  which  the  Magistrate  adopted  in  the  present  case. 

We  think  that  the  Sessions  Judge  had  jurisdiction  to  tnake  the  order 
tinder  section  436.  We  agree  with  the  judgment  of  Benson,  J.,  and  the  general 
jB^uuds  of  that  judgment  and  we  are  unable  to  agree  with  the  view  taken  by 
the  Calcutta  High  Court  in  Baijanath  Pandey  v.  Oauri  Kanta  Mandctl(l) 
iifcd  with  the  decision  of  a  Division  Bench  of  this  Court,  Qtueen  Empress  v.- 
Sanumantha  Reddi  (2)^  which  followed  the  Calcutta  High  Court. 

The  petition  is  dismissed^ 


1900  August  23.  t  L.  R.  24.  MadL.  161 

Before  Sir  Arnold  WhiU,   Chief  Justice,  Mr.  Justice  Shephard 
and  Mr,  Justice  Davits. 

QUEEN-EMPRESS  t;.  SUBRAHMANIA  AYYAR.* 

bail — Release  on  bail  of  a  person  convicted  by  Sessions  Court  of  Madn($  pending  Appeal  4<* 
PriTy  Gouncil^^urisdiction  of  High  Court 

A  person  N^*as,  at  Criminal  Sessions  held  id  Madras,  convicted  of  certain  offences  fttlJ 
toentenceid  to  iraprisonnient  and  fine.  tJpon  a  certificate  being  granted  by  the  Advocate-Qerie- 
ral  under  section  26  of  the  Letters  Ptltent,  the  High  court  reviewed  the  conviction  and  reduced 
the  sentence.  The  accused  obtained  from  the  Judicial  Committee  of  the  Privy  Council  special 
leave  to  appeal,  snd  dlso  applied  to  be  released  on  bail  ;  but  the  Judicial  Committee  expressed 
the  opinion  that  the  latter  application  should  be  decided  by  the  Madras  High  Court.  Upon 
apph'cation  being  made  accordingly  to  the  Madras  High  Court  i 

Held^  that  the  High  Court  had  jurisdiction  to  make  an  order  releasirlg  the  ficc'tised  ort 
bail  pending  the  decision  of  the  Privy  Council  ;  and  that  having  regard  to  the  rule  laid  down 

^-  _.^ — m 

I  1  I  I.L.K.,  20  Calc,  G33.  '  2  |  I.L.R.,  23  M«d.,  225* 
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by  the  Judicial  Committee  in  Ex  parte  Careic,  (  fl897]  A.  C,  719  )  as  to  the  circumstatice^ 
under  which  an  appeal  in  a  criminal  matter  will  be  admitted  by  the  Privy  Cotmcil,  the  ac- 
cused ought  tu  be  released  on  bail  in  the  present  case. 

Petition  for  the  release  of  petitioner  on  bail.  Petitioner  had  been  tried  at 
the  Criminal  Sessions  of  the  Madras  High  Court  for  having  committed  offences 
under  sections  161,  384  and  109  of  the  Indian  Penal  Code,  and  was  found 
guilty  on  the  first,  second  and  sixth  counts  in  the  indictment  and  was  convic- 
ted and  sentenced  to  three  years'  rigorous  imprisonment  and  a  fine  of  Rs.  8,000. 
The  petition  set  forth  that,  upon  a  certificate  granted  by  the  Advocate-General 
under  section  26  of  the  Letters  Patent,  the  High  Court  had  reviewed  the  case 
and  determined  that  the  conviction  in  respect  of  the  first  and  second  counts 
ought  not  to  be  upheld  ;  but  that  the  majority  of  the  Judges  of  the  High 
Court  had  upheld  the  conviction  on  the  sixth  count  and  had  altered  the  sen- 
tence to  one  of  two  years*  rigorous  imprisonment  and  a  fine  of  Rs.  5,000.  The 
petition  stated  that  petitioner  had  obtained  special  leave  to  appeal  to  Her 
Majesty  in  Council  against  the  said  sentence  and  fine  ;  but  that  be  was  now 
confined  in  jail  and  undergoing  the  sentence  of  imprisonment.  It  further  stated 
that  petitioner  had  applied  for  bail  to  the  Judicial  committee,  who  had  expres- 
sed the  opinion  that  the  matter  should  be  decided  by  the  Madras  High  Court. 
He  prayed  that  having  regard  to  the  difference  of  opinion  which  had  existed 
as  to  the  propriety  of  his  conviction  on  the  sixth  count  and  to  the  fact  that 
special  leave  to  appeal  had  been  granted  by  the  Privy  Council,  the  Madras 
High  Court  would  be  plettsed  to  enlarge  him  on  bail  or  suspend  the  sentence 
or  pass  such  order  as  to  the  Court  should  seem  fit. 

Mr.  J.  H,  M.  Ryan,  for  petitioner,  referred  to  the  charter  of  the  Madras 
High  Court,  and  submitted  that  precedents  must  be  sought  in  the  practice  of 
the  English  Courts.  He  cited  Bishop's  *  Criminal  Procedure,*  paragraph  880, 
and  Blackstone's  *  Commentaries,'  Book  IV,  as  showing  that  a  Court  has  power 
to  respite  a  sentence  and  argued  that  if  a  Court  can  respite  it  may  admit  to 
bail.  By  section  498  of  the  Criminal  Procedure  Code  the  court  which  has  coa- 
victed  has  power  to  liberate  on  bail  pending  an  appeal,  and  that  power  is  con- 
ferred without  restriction.  He  cited  the  following  cases  and  books : — The 
Queen  v.  Lord  (1) ;  The  King  v.  Reader  (2) ;  In  re  Turner  (3) ;  Nga  Hoong 
V.  The  Qtteen  (4) ;  Ex  parte  Carew  (5) ;  In  re  Ah^ham  MalLory  Billet  (6)  / 
Reg  V.  Bertrand  (7)  ;  Kops  v.  The  Queen  (8) ;  Gangadhar  Tilak  v.  Qween- 
Empress  (9) ;  and  Mayne's  *  Criminal  Law,*  page  971. 

The  Crown  Prosecutor  (Mr.  John  Adam)  opposed  the  application.  The 
remark  in  Blackstone,  he  contended,  was  based  on  the  fact  that  offenders  in 
certain  small  felonies  were  at  that  time  liable  to  capital  punishment.  The  cases 
in  the  Law  Journal  were  instances  of  bail  being  granted  by  an  Appellate 
Court — not  by  the  Court  which  had  convicted.  He  argued  that  section  498 
of  the  Criminal  Procedure  Code  could  not  be  construed  without  regard  to  the 
other  sections  of  the  Code,  the  principle  underlying  which  was  that  only  the 
Court  to  which  an  appeal  is  preferred  can  admit  to  bail. 

Judgment. — In  our  judgment  this  Court  has  jurisdiction  to  make  an 
order,  in  this  case,  releasing  the  accused  on  bail,  pending  the  decision  of  the 
Privy  Council. 


[1]  1«  L  J.,  rM.C.],  15. 

[31  15  L.J.,{M.C.],  140. 

(5)  (1897;  A.C.,  719. 

(7)  LM.,  1  P.C.,  520  nt  p.  530. 

(^)  L.R.,  25  1  A.,  1;  I.L.R.,  22  Bom.,  528. 


1  Stra.,  531. 

7  M.I.A.,  72. 

L.k.,  12  App.  Cas.,  459  at  p.  466. 

^1894;  A.C.,  G50. 
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Having  regard  bo  the  rule  laid  down  by  the  judicial  committee  in  Ex 
Parte  Carew  (1)  as  to  the  circumstances  in  which  an  appeal  in  a  criminal 
matter  wili  be  admitted  by  the  Privy  Council,  we  think  we  ought  to  allow  the 
accused  to  be  released  on  bail  in  the  present  case. 

The  accused  will  be  released  on  bail  on  entering  into  his  own  recogni- 
sances for  Rs.  10,000  and  on  the  recognizances  of  two  sureties  for  Ra  5,000 
ieach. 

P.  Subrahmania  -4  yyar.— Attorney  for  petitioner. 


1900  Sept.  27,  Oct.  2.  L  L.  K  24  Mad.  195. 

Before  Mr.  Justice  Shephard  and  Mr.  Justice  Benson. 

QUEEN-EMPRESS  t).  ALLAN* 

District  Municipalities  Act  (Madras)— Act  IV  of  1884,  s  63  (2),  (3)— Levy  of  tax— Legality. 
By  section  63  (2)  of  the  District  Municipalities  Act,  (  Madras  ),  1884,  it  is  enacted 
that,  except  as  provided  in  sub-section  [3]  of  that  section  and  in  section  63-A,  a  tax  may  be 
levied  at  such  rate,  not  exceeding  eight  and  a  half  per  centum,  on  the  annual  value  of  the 
buildings  or  lands  or  both  upon  which  it  is  imposed,  as  the  Municipal  Council  may  have  noti- 
fied under  section  60  ;  and  by  section  63  [3],  in  the  case  of  [a]  lands  not  occupied  by  buil- 
dings and  not  appurtenant  to  any  building  or  attached  thereto  for  use  therewith  as  a  garden 
or  pleasure-ground  or  for  the  pasturage  of  animals  kept  for  private  use,  and  [6]  lands  occu- 
pied by  native  huts,  the  Chairman  may,  subject  to  the  approval  of  the  Municipal  Council  and 
the  sanction  of  the  Governor  in  Council,  impose  a  tax  on  such  lands  at  an  annual  rate,  not 
exceeding  four  annas  for  every  80  square  yards  thereof,  in  lieu  of  the  tax  referred  to  in  sub- 
section [2].  Provided  that  no  tax  shall  be  levied  under  this  sub^section  upon  lands  used  solely 
for  agricultural  purposes  : 

Held,  that,  subject  to  the  conditions  mentioned,  a  tax  levied  under   sub-section   [3]   on 
all  lands  within  a  municipality  is  a  legal  tax. 

Appeal  by  Government  against  an  order  of  acquittal.  Defendant  was  charged 
under  clause  (2)  of  section  103  of  Madras  Act  IV  of  1884,  (  as  amended  by 
Madras  Act  III  of  1897).  The  fitcts  of  the  case  appear  from  the  judgment  of 
the  Bench  of  Magistrates,  Ootacamund,  which  was  as  follows : — 

**  This  is  a  prosecution  under  clause  2,  section  103,  Act  IV  of  1884,  as 
amended  by  Act  III  of  1897,  instituted  by  the  Ootacamund  Municipal  Council 
ugainst  Mr.  Alexander  Allan,  the  proprietor  of  certain  lands  within  the  muni* 
•cipality  under  their  charge,  taxation  on  which  is  imposed  it  is  stated  under 
section  ^3,  clause  3  (a)  and  section  75  of  the  District  Municipalities  Act,  1884. 
Mr.  Allan  has  omitted  to  pay.  The  claim  amounts  to  Rs,  354-144  in  all  and 
refers  to  taxation  for  the  years  1897-98  and  1893-99.  Bills  for  the  claim  were 
presented,  but  the  defendant  would  not  pay^  warrants  of  disfjraint  were  then 
issued  but  were  returned  unexecuted  as  no  moveable  property  of  the  defendant 
couM  be  found. 

**  The  Solicitor  for  the  prosecution  has  informed  the  court  that  criminal 
proceediogs  against  the  defendant  have  been  instituted  in  view  to  obtaining 
a  test  case.  Tl^e  lands  against  which  the  claim  was  originally  made  are  as 
follows :— Survey  Nos.  157,  172, 175  to  180. 184, 186,  and  1117  to  1120. 

**  The  first  named  of  these  has  now,  at  the  request  of  both  parties,  been 
struck  out,  it  having  been  sold  some  time  since  to  his  Highness  the   Qaicowar 

'         «  Criminal  Appeal  No.  512  of  1900,  1 1 1  (1897)  A.C.  719  at  p.  721. 
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of  Bairpda,  The  fields  which  remain  ar«.  it  is  fwlmitted,  not  appurtenant  to 
any  building  or  attached  thereto  for  any  purpose. 

**  The  condition  of  these  lands  as  found  on  inspection  by  the  municipal 
ov'eiBper  very  shortly  after  the  present  complaint  was  lodged  is  given  in  the 
statement  (Attached  to  exhibit  t),  the  porrectness  of  which  is  not  traversed  by 
tb^  defendant. 

"  The  defence  is  that  the  whole  of  the  lands  shown  in  the  list  aboye  fo- 
ferred  to  including  Nos.  1117  to  1120  which  are  said  by  the  defendant  to  be 
grasa  lands,  a  statiement  which  the  prosecution  does  not  deny,  are  lands  used 
sql^ly  for  agricultural  purposes  and  are  therefore  under  the  proviso  to  clause 
3,  section  68  of  the  Act  exepipt  fropa  taxation.  Another  ground  raised  is  that 
the  defendant  did  not  wilfully  or  negligently  omit  to  pay  the  amount  said  to 
be  ^ue  by  h}^,  inasmuch  as  the  claim  made  was  under  the  ciircumstances  alle- 
ged for  the  defence  ^n  illegal  one. 

*'  y^e  f^t;  firsti  went  into  the  evidence  bearing  upon  the  cases  put  forward 
by  the  prosecution  and  defence,  and  it  was  not  until  we  came  to  discuss  the 
draft  of  a  judgment  whiqh  it  was  proposed  that  we  should  pass  and  which  waa 
based  on  an  examination  of  the  objections  raised  for  the  defence  and  which 
dealt  with  the  case  on  its  pierits,  th^t  a  point  which  had  hitherto  escaped 
notice  attracted  our  attention.  A  consideration  of  this  has  cauHcd  us  to  ar<t 
five  at  the  conclusion  that  this  prosecution  must  fail. 

-'  There  ^re  under  the  District  Mun.ieip&Iities  Act,  18St4,  two  methoda 
pf  ^xing  Is^nds^ 

**  The  one  is  on  the  annual  rent  value  at  a  rate  not  exceeding  8|  per 
pent,  on  Fuch  vf^lue  (  section  63,  clauses  1  and  2  ).  The  o^her  is  on  the  area 
at  a  fate  not  exceeding  four  annas  for  every  80  square  yard3  (  section  63, 
plausie  3  ).  It  is  under  the  latter  of  these  thc^t  the  claim  before  us  has  been 
ma^e. 

'*  Referring  to  exhibits  F  and  Q,*  it  will  be  seen  that,  iq  both  of  them, 
the  n^unicipality'cl^ims  the  tax  under  aection  63,  clause  3,  of  the  Act  not  at 
the  ^(e  of  so  many  pies  or  annas  not  exceeding  four  annas  per  80  square 
yards  >vhich  is  the  unit  laid  down  by  the  law  where  the  section  and  clause 
above  referred  to  are  applied,  but  at  the  rate  of  Rs.  1-8-0  per  acre.  We  have 
re-examined  the  manager  of  the  niunicipal  office,  and  he  produces  the  sanctioa 
pf  Government  to  the  levy  of  land-tax  as  notified  in  exhibits  F  and  Q. 

"  He  states  that  the  whole  of  the  lands  within  the  Ootacamund  Munici- 
pality which  have  been  taxed  have  been  accessed  under  clause  3,  section  63 
of  the  Apt.  He  cannot  account  for  this  having  been  done  to  the  exclusion  of 
taxation  on  the  annual  rent  value,  but  thinks  that  the  reason  must  have 
been  tha^i  thp  municipality  did  npt  fcnow  the  rent  values  of  the  land  within 
^heir  jurisdiction  or  in  pther  words  did  not  care  to  go  to  the  trouble  of 
^certaining  or  fixing  thpm  and  hearing  appeals  against  the  assessments.  It. 
niay  be,  hp^wpvor,  that  t,hp  niunicipality  adopted  the  course  which  it  did  as 
being  the  mprp  rpmunprativp  for  the  annual  rent  value  per  acre  which  would 
produce  at  7  J  per  pent.  Rs.  1-8-0  per  annum  is  Rs.  20,  a  manifestly  absurd 
ngure  for  land  pea;ving  fl^  &  very  large  proportion  ot  the  waste  to  be  found 
.  . __ ■  — — ^ 

•  >^otifiratioD8  ^f  tnx^a^  to  b^  levied  during  the  financial;  year.  These  coiitaine4 
^nnouneonients  in  the  fo^owiug  terms  : — "Toxon  (a)  lands  not  oqcupied  by  buildings  and  not 
ap4)urtnnaiit  to  a^ny  building  or  a^acbed  thereto,  and  (6)  lands  occupied  by  native  huts  at  ^ 
^L^ual^ate  of  ruptieouo  and  anna^  eight  per  acre  under  sectioi^  63  (a)  (a)  and  (6.)  " 
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within  the  limits  of  the  Ootacamund  Municipality  does  either  worthless  sorub, 
or  almost  equally  worthless  indigenous  grass. 

"  Reading  section  63  of  the  District  Municipalities  Act  as  a  whole,  we 
are  of  opinion  that  clause  3  of  it  is  intended  to  apply  to  exceptional  cases 
only,  for  in  clause  (1)  the  word  *  shall  *  is  used  with  reference  to  the  action  of 
the  Chairman,  whilst  in  clause  (3)  the  word  *  may  '  occurs,  and  in  that  clause 
there  are  specific  instances  given  in  which  its  provisions  cannot,  in  any  case, 
be  applied.  Further  the  use  in  clause  (3)  of  a  small  unit  of  area  of  which  an 
acre  is  no  multiple  and  the  mention  in  it  of  a  rate  of  taxation  calculated  upon 
this  unit,  which  if  applied  to  the  acre  would  work  out  to  a  permissible  tax  of 
something  over  Rs.  15  on  that  area,  support  the  view  that  it  was  not  the 
intention  of  the  Legislature  that  taxation  under  its  provisions  should  ever  be 
rendered  applicable,  as  has  been  the  case  in  the  Municipality  of  Ootacamund, 
to  all  lands  within  a  municipality ;  but  only  to  special  cases — of  which  that 
of  the  defendants  is  certainly  not  one — in  which  what  may  be  called  punitive 
taxation  is  found,  or  considered  necessary.  Apart  from  this  aspect  of  the 
case,  we  consider  that  to  allow  of  taxation  nqder  clause  (3),  section  63  of 
District  Municipalities  Act,  1884,  at  all,  the  sanction  of  Government  should 
be  obtained  in  the  terms  of  the  clause  itself,  viz.,  so  many  pies  or  annas  not 
exceeding  four  annas  per  80  square  yards  and  no  other ;  that  taxation  under 
this  clause  calculated  upon  the  acre  and  at  a  rate  arbitrarily  fixed  is  contrary 
to  the  law  as  it  stands,  and  that  the  fact  that  that  Government  sanctioned  it 
does  not  render  it  legal  as  such  sanction  was  ultra  vires.  We  acquit  Mr. 
Alexander  Allan  under  section  245,  Criminal  Procedure  Code.  " 

The  defendant  was  accordingly  acquitted. 

Against  that  order  of  acquittal  this  appeal  was  preferred. 

Mr.  N.  Subrdhmaniam  (  for  the  Public  Prosecutor  )  for  the  Crown, 

Respondent  was  not  represented. 

Judgment. — The  Bench  of  Magistrates  have  in  eflFect  held  that  the  tax 
imposed  upon  Mr.  Allan^s  lands  by  the  Municipal  Council  is  an  illegal  one 
and  have  accordingly  acquitted  him*  on  the  charge  laid  under  section  103 
<2)  of  Madras  Act  IV  of  1894. 

According  to  section  63  of  the  Aot  read  with  section  50,  to  which  it 
refers,  it  is  lawful  for  the  Municipal  Council  with  the  approval  of  the  Governor 
in  Council  to  notify  that  a  tax  shall  be  levied  on  buildings  or  lands. 

Sub-section  (2)  declares  the  maximum  rate  at  which  such  tax  shall  be 
levied  in  ci^es  other  thaii  those  to  which  sub-section  (3)  or  section  6S-A  may 
be  made  applicable,  the  maximum  rate  being,  according  to  the  sub-section. 
8^  per  centum  on  the  annual  value  of  the  lands. 

In  the  third  sub-section  power  is  given  to  the  Chairman  subject  to  the 
approval  of  the  Municipal  Council  and  the  sanction  of  the  Governor  in  Coun- 
cil "  to  impose  a  tax  on  lands  '-  at  an  annual  rate  not  exceeding  four  annaa 
every  80  square  yards  thereof  in  lieu  of  the  tax  referred  to  in  sub-section 
[2].  This  latter  provision  can  be  applied  only  to  lands  occupied  by  native 
bnte  [  which  notwithstanding  the  definition  of  buildings  are  not  re^ 
garded  as  buildings  ]  and  to  lands  not  occupied  by  other  buildings  nor 
fittaohed  thereto  for  use  therewith  for  the  pasturage  of  animals  kept  for 
private  use.  Not  unnaturally,  having  regard  to  the  small  area  with  reference 
to  which  the  calculation  is  to  be  made  and  the  other  terms  of  the  sub-section^ 
tb^  Bench  have  considered  tbftt  it  was  inteftded  to  apply    in  exceptional  cw^ 
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only  and  have  been  led  to  the  contusion  that  an  indiscriminate  application  of  thd 
section  to  all  lands  within  the  municipality  other  than  those  excepted  in  the 
provision  itself  illegal.  It  certainly  does  seem  strange  that  the  Legislature 
should  have  authorized  the  Municipal  Council  to  impose  a  tax  upon  all  lands 
and  buildings  in  the  manner  mentioned  in  sub-section  (2)  and  by  way  of  alter- 
native Aould  have  allowed,  in  the  case  of  lands  including  lands  occupied  by 
native  huts  the  imposition  of  a  tax  on  a  much  higher  scale,  nor  is  it  easy  to 
understand  why,  with  regard  to  this  alternative  method,  the  power  is  in  the 
first  instance  given  to  the  Chairman,  and  there  is  practically  a  repetition  of 
the  provision  that  the  consent  of  the  Municipal  Council  and  of  the  Governor 
in  Council  shall  be  obtained.  The  smallness  of  the  area,  only  80  square  yards, 
and  the  rate  chargeable,  which  is  nearly  double  what  can  be-charged  under 
sub-section  (2),  certainly  suggest  that  the  Legislature  has  not  said  precisely 
what  it  meant  to  say.  But  the  words  of  the  two  sub-sections  being  unam* 
biguous  we  are  bound  to  give  effect  to  them  and  to  hold  that,  subject  to  the 
conditions  mentioned,  a  tax  levied  under  sub-section  (3)  on  all  lands  within 
the  municipality  indiscriminately  is  a  legal  tax. 

We  do  not  think  the  objection  taken  to  the  terms  of  the  sanction  is  a 
valid  one.  As  there  are  questions  left  undecided  by  Bench,  we  must,  while 
netting  aside  the  order  of  acquittal,  remand  the  case  for  trial. 


1900  October.  19.  I.  L.  R.  24  Mad.  238. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Benson. 
QUEEN-EMPKESS,  v.  CHENCHI  REDDI.* 

Criminal  Procedure  Code — Act  V  of  1898,  s.  556 — Disqualification  of  Magistrate  to  try  a  case 

— Directing  the  prosecution  of  an  accused — Subsequent  trial  by  same  Magistrate — ^Lega* 

lity  of  trial. 

A  Deputy  Tahsildar  made  a  report  concerning  A  to  the  Tahsildar,  who,  in  turn,  reported 
the  matter  to  the  Deputy  Magistrate.  The  latter  authorized  the  Tahsildar  to  prosecute  A,  on 
such  charges  as  might  be  capable  of  being  proved  in  a  Criminal  Court  and  a  prosecution  was 
accordingly  instituted.  The  case  was  trieil  by  the  same  Deputy  Magistrate,  and  on  the  objec- 
tion being  raised  that  under  section  556  of  the  Code  of  Criminal  Procedure  that  Magistrate  was 
disqualified  from  trying  the  accused  : — 

Held^  that  he  was  not  disqualified.  The  act  of  the  Deputy  Magistrate  was  an  authoriza^ 
tion  and  not  a  direction  that  the  accused  should  be  prosecuted. 

Girish  Chunder  Ghoso  v.  The  Queen -Empress,  (I.L.R.,  20  Calc.  857),  In  the  matter  of 
the  petition  of  Ganeshi,  (I.L.R.,  15  All.,  192),  and  Queen-Empress  v.'  Narain  Singh,  (I.L.R.,  22 
AIL,  340),  referred  to. 

Appeal  against  an  acquittal.  An  accused  was  tried  by  the  Deputy  Magis- 
trate of  Kurnool,  on  a  charge  of  criminal  breach  of  tru&t  by  a  public  servant 
under  section  409  of  the  Indian  Penal  Code,  and  convicted  and  sentenced  to 
three  months'  rigorous  imprisonment.  Th*^  case  had  been  taken  up  by  the 
Magistrate  in  the  following  manner,  as  stated  by  him  in  his  judgment  :—^ 
The  second  prosecution  witness  (  the  Deputy  Tahsildar  )  made  a  report  to 
the  Tahsildar,  the  first  prosecution  witness.  He,  in  his  turn,  reported  the 
matter  to  the  Divisional  oflScer  (  i.  e.,  myself  ),  who  authorized  him  to  crimi* 
nally  prosecute  the  accused  on  such  charges  as  may  be  capable  of  being  proved 
in  a  Criminal  Court.  Hence  this  prosecution.  "  An  objection  was  raised 
under  section   556   of  the   Code   of  Criminal   Procedure,   on   behalf  of  the 

«  Criminal  Appeal  No.  560  of  1900. 
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ftccnsed  after  the  close  of  the  case,  that  the  Magistrate  was  dfsqualificd 
from     trying   it,   on     the   ground     that    he,   as    a   Divisional   oflBcer,     had 

Sanctioned   the   prosecution.      The   Magistrate    dealt   with  it   as  follows: 

**  Having  regard  to  the  illustration  under  that  section  given  in  the 
Code,  it  is  not  a  point  for  consideration.  I  was  conscious  of  this  provision 
when  I,  as  a  Divisional  ofiScer,  received  the  report  about  this  ennibezzlemeni 
from  the  Tahsildar  and  I  passed  an  order  in  the  terms  noted  supra.  As  the 
case  comes  before  me  in  the  natural  course  in  my  magisterial  capacity,  I  did 
not  wish  to  go  into  it  then  and  left  it  to  the  discretion  of  the  Tahsildar.  He 
then  lodged  the  criminal  complaint.  As  under  the  existing  circumstances  a 
Divisional  oflScer  is  ordinarily  the  only  First-class  Magistrate,  who  has  to  try 
cases  of  embezzlement  brought  against  village  officers  within  his  division  and 
as,  on  the  other  hand,  £uch  prosecutions  are  usually  authorized  by  him  as  the 
officer  who  appoints  the  village  officers,  it  follows  that,  in  the  event  of  its  being 
considered  that  he  is  precluded  under  section  656,  Code  of  Criminal  Procedure, 
from  trying  such  cases  himself,  all  such  cases  arising  in  one  division  will  have 
to  be  tried  by  a  Magistrate  outside  the  division,  to  the  serious  inconvenience 
of  the  parties  and  witnesses,  and  it  may  further  result  in  delays.  I  cannol 
suppose  that  this  result  would  have  been  intended  and  I  think  that  the  pro- 
visions of  section  656  do  not  apply  to  the  circumstances  of  the  present  case." 

The  Sessions  Judge  reversed  the  finding  and  sentence  on  the  ground 
that,  under  section  556  of  the  Criminal  Procedure  Code,  the  Deputy  Magistrate 
was  disqualified  from  trying  the  case,  he  having  as  Deputy  Collector  directed 
his  subordinate,  the  Tahsildar,  to  prosecute  the  accused.  He  referred  to  section 
556  and  the  illustration  to  it.     He  acquitted  the  accused. 

Against  this  order  an  appeal  was  preferred  by  Government,  under  section 
417  of  the  Code  of  Criminal  Procedure. 

The  Public  Prosecutor  (Mr.  E,  B.  poweU)  for  the  Crown. 

The  accused  was  not  represented. 

Judgment. — So  far  as  the  words  of  section  556  of  the  Criminal  Proce- 
dure Code  are  concerned,  we  should  have  felt  no  doubt  that  the  Deputy  Magis- 
trate was  not  disqualified  to  try  the  case.  The  terms  of  the  illustration 
however  give  rise  to  a  difficulty. 

The  question  whether  a  given  case  falls  within  the  provisions  of  section 
656  must  be  a  question  of  fact  to  be  determined  by  the  circumstances  of  the 
particular  case.  In  the  Calcutta  case  to  which  our  attention  has  been  called 
ifivriak  Chunder  Ohoae  v.  The  Queen-Empreaa  (1),  where  the  Magistrate 
was  held  disqualified  to  try  the  case,  it  appeared  that  he  had  taken  a  very 
«W5tive  part  in  connection  with  the  case  as  an  executive  officer.  On  the  other 
hand,  in  the  two  Allahabad  cases  (  In  the  matter  of  the  petition  of  Oaneshi 
(2)  and  Qtieen-Empreas  v.  Narain  Singh  (3)),  the  Court  held  the  Magistrate 
was  not  disqualified.  The  illustration  says :  "  A,  as  Collector  upon  conside- 
ration of  information  furnished  to  him,  directs  the  prosecution  of  B  for  a 
breach  of  the  Excise  Laws.  A  is  disqualified  from  trying  this  caae  as  a  Magis- 
trate." 

The  word  used  is  'directs',  which  we  take  it,  means  institutes,  or  gives 
orders  for  the  institution  of  the  prosecution. 

(1)  I.L.R.,  20  Calc,  857.  (2)  I.L.R.,  15  All.,  192. 

(3)  I.L.R.,  22  All.,  340. 
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'  In  the  present  case  the  order  of*  the  Magistrate  was  in  these  terms :-^ 
The  second  prosecution  witness  made  a  report  to  the  I'ahsildar,  the  first  prose- 
cution witness.  J^e,  in  his  turn,  reported  the  matter  to  the  Ditisional  officer 
(  i.e,,  myself )  who  authorized  him  to  criminally  prosecute  th^  accused  od 
8uch  charges  as  may  be  capable  of  being  proved  in  a  Criminal  Oourt. 

This  is  an  authorisation  and  oot  a  direction. 

In  our  judgment  the  Deputy  Magistrate  was  qualifiefd  to  try  tte  case. 
In  any  case  the  Sessions    Judge  ought  to  have  direc^ted  a  re-trial   anc( 
not  to  have  acquitted  the  accused. 

We  must  set    aside  the  order  of  the   Sessions  Judge  and  remand  thcr 
appeal  to  him  to  be  dealt  with  on  the  merits 

Ordered  accordingly. 


1900  November  2.  t  L.  R*  ^  Mad.  261 

Before  Sir  Arnold  White^  Chief  JvMicet  and  Mr.  Justice  Benson. 
QUEEN-EMPRESS  v.  ABDULLA  SAHEB  and  others.* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  144, 487— Order  to  "abstain  from  a  certain  act'' 

— Trial  by  Magistrate  who  made  the  order  of  persons  alleged  to  have  disobeyed  it. 

On  petition  being  filed  in  the  Court  of  a  Sub-Divisional  First-class  Magistrate  setting 
out  that  a  breach  of  the  peace  was  likely  to  arise  from  the  simultaneous  use  of  H  certain 
mosque  by  membert  of  the  Uanifi  and  Shaft  sects,  the  Magisti'ate  passed  an  order  addressed 
to  ten  members,  who  were  named,  and  several  others  of  the  Hanifi  sect,  and  to  three  members, 
Who  were  named,  and  several  others  of  the  Shaft  sect.  The  order  concluded  as  follows: — "  I 
do  order  hereby  that  the  following  order  should  be  observed  in  regard  to  the  entry  of  the 
eaid  mosque  by  any  of  you  or  anv  other  Mussalmans  of  the  Hanifi  and  Shaft  sects  for  a  period 
of  two  months  from  this  date  unless  in  the  meanwhile  you  establish  your  right  in  a  Court  of 
competent  civil  jurisdiction. "  It  set  out  ftve  periods  of  haJf  an  hour  each  daring  which  each 
sect,  respectively,  might  enter  the  mosque  on  ordinary  days,  and  two  periods  of  one  hour  each 
in  which  each  sect  might  enter  the  mosque  on  other  days  : 

Held,  that  the  order  was  within  the  powers  conferred  by  section  144  of  the  Criminal 
Procedure  Code. 

Certain  members  of  the  Hanifi  sect  having  entered  the  mosque  in  disobedience  to  the 
order  hereinbefore  referred  to,  they  were  charged  under  section  188  of  the  Indian  Penal  Code 
with  disobedience  to  an  order  by  a  public  servant  The  case  was  tried  by  the  Magistrate 
who  had  passed  the  of  der : 

Heidi  that  the  Magistrate  Was  n«t  competent  to  try  the  case^  inasmuch  as  he  had  made 
the  order  under  section  144. 

PktiTion  to  revise  an  order  of  the  First-class  Sub-Divisional  Ma^strate  of 
Chitoor,  convicting  certain  accused  under  section  188  of  the  Indian  Penal 
Code  for  disobedience  to  an  order  by  a  public  servant  made  under  section  144 
of  the  Code  of  Criminal  Procedure.  On  11th  April  1900  the  Sub-Divisional 
First-class  Magistrate  of  Chittoor  passed  the  following  order  on  a  petition 
filed  in  his  Court: — "Whereas  it  has  been  made  to  appear  to  me  that  you 
[  here  follow  ten  names  ]  and  several  others  of  the  Hanifi  sect,  and  you  [  here 
follow  three  names  ]  and  several  others  of  the  Shafi  sect  are  about  to  go  at 
one  and  the  same  time  to  the  mosque  at  Chittoor  for  the  purpose  of  oflFering 
prayers,  &c.,  and  that  your  entry  to  the  said  mosque  at  one  and  the  samer 
time  is  likely  to  lead  to  a  riot  or  an  affray  or  other  breach  of  the  peace,  I  da 
order  hereby  that  the  following  order   should   be   observed   in   regard  to  the- 
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^iitiy  6t  the  said  nibsquci  by  any  of'  you  or  any  other  Mussaliililtls  of'tlie  ttaliid 
and  Shafi  sect  for  a  period  of  two  months  from  this  date^  unless  in  the  mean" 
while  you  establish  your  right  in  a  Oourt  of  competent  civil  jurisdiction:—' 
Ordinary  days,— A  to  4-30  A.M.,  Shafi  ;  6  to  6-30  A.M.,  Hadifi  ;  12  noon  to  1  P. 
M.,  Shafi  ;  2  to  3  P.M.,  Hanifi ;  3-30  to  4-30  p.m.,  Shafi  ;  4-30  to  6  P.M.,  Hanifi  j  6 
to  6-16  P.M.,  Shall ;  7  to  7-15  p.m.,  Hanifi  j  8  to  9  p.m.^  Shafi  5 10  to  11  P.M.,  Hanifi. 
Kutba  days — Sakiri  and  Ranizani — 9  to  10  a.m.,  Shafi  ;  11  A.M.  to  12  noon^ 
Hanifi  5  Fridays-— Johar — 12  noon  to  1  p.m.,  Shafi  5  2  to  3  P;M.,  Hanifi/' 

On  21st  April  1900  thirteen  persons  belonging  to  the  Hanifi  sect  were 
charged  under  section  168  of  the  Indian  Penal  Code  with  having  disobeyed  the 
said  order  on  18th  April  1900.  They  were  tried  by  the  same  First-class  Sub- 
Divisional  Magistrate  who  had  passed  the  order,  five  being  convicted  and  sen- 
tenced to  pay  a  fine  of  Rs;  6  each,  with  simple  imprisonment  for  one  week  in 
de£ikult. 

The  accused  preferred  this  revision. 

Mr.  C  Krishnan,  for  petitioners,  contended  that  by  section  487  of  the 
Code  of  Criminal  Procedure  the  Magistrate  was  debetrred  from  trying  the 
offence,  which  was  one  committed  in  contempt  of  his  authority*  Meg  v. 
Ranchhod  Dayal(iy  He  also  submitted  that  the  order  dated  Ilth  April  1900 
was  not  a  lawful  order  within  the  meaning  of  section  144  of  the  Code,  as  it 
prohibited  numerous  acts  and  was  directed  to  numerous  persons. 

Mr.  D.  Chamier,  for  the  Public  Prosecutor,  argued,  that  disobedience  of 
an  order  passed  by  a  Magistrate  was  not  an  offence  committed  in  contempt  of 
his  authority ;  and  that  Reg  v.  Ranchhod  Dayal  (1)  did  not  apply  as  it  was 
decided  under  the  old  Code.  He  contended  that  the  order  was  a  valid  one. 
Ramanuja  Jeeyarsvami  v.  Ramanuja  Jeeyar(2),  and  PcUaniappa  Chetti  v. 
Dorasami  Ayyar{3)  were  referred  to. 

Judgment. — Two  points  have  been  raised  on  behalf  of  the  petitioners,— 
first,  that  the  conviction  of  the  petitioners  by  the  Magistrate  is  invalid  upon 
the  ground  that  the  Magistrate,  who  convicted  the  petitioners  of  an  offence 
nnder  section  188  of  the  Indian  Penal  Code — the  offence  being  a  breach  of  an 
order  made  under  section  144  of  the  Criminal  Procedure  Code — is  the  same 
Magistrate  who  made  the  order  under  section  144  of  the  Criminal  Procedure 
Code;  secondly,  that  the  order  which  purports  to  have  been  made  under  section 
144  of  the«Oriminal  Procedure  Code  was  beyond  the  powers  conferred  by  the 
section,  and  was  therefore  made  without  jurisdiction.  Section  487  of  thd 
Criminal  Procedure  Code  provides  as  follows: — (1 )  Except  as  provided  in  section 
477, 480  and  485  no  Judge  of  a  Criminal  Court  or  Magistrate  other  than  a 
Judge  of  a  High  Court  and  the  Recorder  of  Rangoon  shall  try  any  person  for 
any  offence  referred  to  in  section  195  when  such  offence  is  committed  before . 
himself  or  in  contempt  of  his  authority  or  is  brought  under  his  notice  as  such 
Judge  or  Magistrate  in  the  course  of  a  Judicial  proceeding ;  (2)  nothing  in 
«ection  476  or  section  482  shall  prevent  a  Magistrate  empowered  to  commit  to 
tbe  Court  of  Session  or  High  Court  from  himself  committing  any  case  to  such 
Court  The  words  "  in  contempt  of  his  authority"  are  general  and  are  not  to 
be  construed  as  limited  to  cases  where  the  alleged  offence  is  in  the  nature  of  a 
''contempt  of  Court.''  It  is  to  be  observed  that  chapter  X  of  the  Penal  Code^ 
*ne  chapter  in  which  section  188  occurs  is  headed  *'  of  contempts  of  the  lawful 
authority  of  public  servants,"  whilst  the  language  of  section  144  of  the    Crimi- 

(1)  10  Bom.,  H,  C,  B.  424.  '      (2)  I.  L.  R.,  3;  Stad.,  354.        (3)  I.  L.  E.,  18  Mad.,  402. 
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aal  Procedure  Code  which  gives  jurisdiction  to  a  Magistrate  to  ilirect  any 
person  to  ''  abstain  fi*om  a  certain  act  or  to  take  certain  order  with  certain 
property  "  is  the  same  as  the  language  of  section  188  of  the  Indian  Penal  Code, 
which  constitutes  a  breach  of  an  order  duly  promulgated  by  a  public  servant 
an  offence  punishable  under  the  latter  section. 

On  the  construction  of  the  sections  of  the  Penal  Code  and  of  the  Criminal 
Procedure  Code  referred  to  above  we  are  of  opinion  that  a  Magistrate  who 
makes  an  order  under  section  144  of  the  Code  of  Criminal  Procedure  is  not 
competent  to  try  a  person  for  an  alleged  offence  under  section  188,  Indian  Penal 
Code,  the  offence  being  an  alleged  breach  of  the  order  made  under  section  144, 
Criminal  Procedure  Code.  This  is  also  the  view  taken  by  the  Bombay  High 
Court  in  Reg  v.  Ranchhod  Dayal(l),  a  case  decided  under  the  Code  of  1872  the 
material  provisions  of  the  law  being  the  same  then  as  now. 

As  regards  the  second  point  it  seems  to  us  that  the  order  made  on  llth 
April  1900,  was  within  the  powers  conferred  by  section  144  of  the  Criminal 
Procedure  Code.  In  form,  no  doubt,  it  may  be  said  that  the  order  is  not  one 
to  abstain  from  a  certain  act.  In  substance  and  effect,  however,  we  think  the 
order  was  an  order  directing  certain  persons  to  abstain  from  certain  acts,  and 
that  being  so  it  cannot  be  said  to  have  been  made  without  jurisdiction. 

We  think  that  by  reason  of  section  487  of  the  Code  of  Criminal  Procedure 
the  Magistrate  had  no  jurisdiction  to  try  the  petitioners.  We  must  accordingly 
set  aside  the  conviction  and  direct  that  the  petitioners  be  re-tried  before  the 
District  Magistrate  or  any  other  competent  Magistrate  whom  th«t  District 
Magistrate  may  appoint. 

The  fines,  if  paid,  will  be  refunded. 


1900  Oct,  9,  November.  5.  L  L.  R.  24,  Mad.  211. 

Before  Mr.  Jxvaiice  Davies  and  Mr.  Justice  Benson. 
RATTIGADU  (Accused),  v,  KONDA  REDDI  (Complainant).* 

liegulation  XI  of  1816,  s.  10 — Confinement  of  Native  ChriBtian  in  stocks — Legality  of  order. 
By  section  10  of  Regulation  XI  of  1816,  heads  of  villages  are  given  summary  powers  of 
punishment  in  cases  of  a  trivial  nature,  such  as  using  abusive  language,  and  if  the  offenders 
*'  shall  be  of  any  of  the  lower  castes  of  the  people  on  whom  it  may  not  be  improper  to  iniiict 
.80  degrading  a  punishment,"  they  may  be  put  in  the  stocks.  A  person,  who  was  a  Mala,  or 
Hindu  pariah,  by  birth,  and  who  had  become  a  convert  to  Christianity,  was  convicted  of  ha- 
ving used  abusive  language  and  sentenced  to  two  hours*  confinement  in  the  stocks  under  the 
said  regulation.  His  profession  was  that  of  a  weaver,  but  he,  in  fact,  worked  as  a  cooly.  On 
the  question  of  the  legality  of  the  sentence  being  referred  to  the  High  Court  : 

Held^  that  to  render  a  person  liable  to  confinement  in  the  stocks  under  the  regnlatioo 
there  must  be  a  concurrence  of  two  circumstances,  viz.,i(l)  he  must  be  a  person  belonging  to 
one  of  the  lower  castes  of  the  people,  and  (2)  he  must  be  a  person  on  whom  from  his  social 
standing  or  otherwise  it  may  not  be  improper  to  inflict  so  degrading  a  punishment.  That  the 
test  is  not  what  is  the  offender's  creed,  but  what  is  his  caste. 

Semble^  that  a  person  who  has  changed  his  creed  but  continues  to  belong  to  his  caste  may 
be  witliin  the  purview  of  the  regulation  if  the  caste  is  of  the  nature  therein  referred  to  ;  but 
if  he  abandons  his  caste  he  cannot  longer  be  said  to  '*  belong  to  one  of  the  lower  castes  of  the 
people  *'  and  punishment  by  confinement  in  the  stocks  would  no  longer  be  legal. 

The  Queen  v.  Nabi,  (I.L.R.,  6  Mad.,  247),  discussed. 
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Thb  followiag  facts  appeared  from  the  letter  of  reference  :  One  Emmari  Konda 
Reddi  lodged  a  complaint  before  the  Village  Munsif  that  he  had  been  abusect 
by  Vemurri  Rattigadu,  a  Christian  by  religion,  and  a  weaver  by  profession.  Be- 
fore his  conversion  to  Christianity,  Kattigadu  had  been  a  Hindu  of  the  Hala 
or  pariah  caste,  which  was,  in  the  opinion  of  the  District  Magistrate,  '*  one  of 
the  lower  castes."  After  trial,  the  Munsif  convicted  Rattigadu  and  under  sec- 
tion 10  of  Regulation  XI  of  1816,  sentenced  him  to  be  confined  in  the  village 
Bcocks  for  two  hours.  The  District  Magistrate  thought  that  the  complainant 
annoyed  the  feelings  of  the  accused  by  pasturing  his  cattle  in  a  burying  ground 
and  that  there  had  been  an  altercation,  but  that  the  use  of  abusive  language 
by  the  accused  was  doubtful.  The  reference  did  not  dwell  upon  this,  but 
rather  on  the  legality  of  the  punishment.  The  District  Magistrate  said : — ; 
*'  The  High  Court  in  Tkt  Queen  v.  Nabi  (l)laid  down  the  rule  that  a  Muham- 
madan  cannot  be  said  to  belong  to  lower  castes  of  the  people.  Now  a  Muham- 
madan  is  a  person  who  professes  a  particular  form  of  religion,  and  may  have 
been,  prior  to  the  acceptance  by  him  of  Islam,  a  Hindu  of  a  very  low  caste^ 
It  is  notorious  that  in  Malabar  conversions  to  Islam  from  among  the  extre- 
mely low  caste  Cherumars  are  of  daily  occurrence.  Under  the  ruling  of  tho 
High  Court  quoted,  an  ex  Cherumar  Muhammadan  could  not  be  confined  in 
stocks.  It  seems  to  me  that  a  professor  of  Christian  religion  is  entitled  to  as 
much  consideration  as  a  professor  of  the  Muhammdan  rehgion  without  regard 
to  his  former  position  in  Hindu  society.  If  this  position  is  correct^  the  sentence 
was  illegal.  Native  Christians  do  regard  themselves  in  this  district  as  of  a 
higher  status  than  Hindus  of  the  Mala  caste,  and  look  upon  the  punishment 
of  confinement  in  stocks  as  very  degrading.    Malas  do  not  so  regard  it.  " 

Sivasami  Ayyar  for  complainant. 

The  accused  was  not  Represented. 

Benson,  J. — One  Rattigadu,  a  Mala,  or  Hindu  pariah  by  birth,  but  now 
a  convert  to  Christianity,  and  a  weaver  by  profession  according  to  the  District 
Magistrate,  but  who,  in  fact,  earns  his  living  by  cooly  ^ork  according  to  the 
Village  Magistrate,  was  convicted  by  the  latter  of  having  used  abusive  language, 
and  was  sentenced  to  two  hours'  confinement  in  the  stocks  under  section  10  of 
Regulation  XI  of  1816  of  the  Madras  Code. 

The  District  Magistrate,  relying  on  The  Queen  v.  Nabi(l),  refers  to  the 
sentence  as  illegal  on  the  ground  that  a  Native  Christian  is  not  a  person  ber 
longing  to  one  "  of  the  lower  castes  of  the  people  "  so  as  to  be  within  the 
purview  of  the  regulation.  In  the  case  of  The  Queen  v.  Nabi{\)  the  High 
Court  held  that  '*  a  Muhammadan  cannot  be  said  to  belong  to  the  lower  castes: 
of  the  people,"  and  the  District  Magistrate  points  out  that  conversions  to  Islam 
from  the  low  caste  Cherumars  of  Malabar  are  of  daily  occurrence,  and  that  if 
they  by  reason  of  their  creed  are  exempt  from  confinement  in  the  stocks  so 
ought  converts  to  Christianity  to  be  exempt  even  though  born  in  one  of  the 
lower  castes  of  the  people. 

To  render  a  person  liable  to  confinement  in  the  stocks  under  the  regu- 
lation there  must  be  a  concurrence  of  two  circumstances,  viz.,  (1)  he  must  be  a 
person  belonging  to  one  of  the  lower  castes  of  the  people,  and  (2)  he  must  be  a 
person  on  whom  from  his  social  standing  or  otherwise  it  may  not  be  improper 
to  inflict  so  degrading  a  punishment.  As  pointed  out  by  this  Court  in  The 
Queen  \,  Nahi(\)  the  framers  of  the    regulation  probably  had  in  view   those 
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castes  who,  prior  to  the  introduction  of  British  rule,  were  regarded  as  servile, 
and  it  was  apparently  from  this  point  of  view  that  the  Court  neld  that  a  Muba- 
mmadan  could  not  be  said  to  belong  to  the  lower  castes  of  the  people.  Save 
in  the  Mopla  districts  of  the  West  Coast,  where  conversions  from  the  low 
Hindu  castes  are  common,  the  name  Mnhammadan  ordinarily  implies  a  race, 
as  well  as  a  creed,  distinction.  Broadly  speaking  Muhammadans  are  for- 
eigners by  race,  who  have  no  connection  with  any  of  the  castes  of  the  people. 
There  is  nothing  in  The  Queen  v.  Nahi  (1)  to  show,  or  to  suggest,  that  he 
was  a  convert  to  Islam  from  one  of  the  lower  castes  of  the  people,  and  it  may 
be  doubted  whether  the  case  can  be  regarded  as  an  authority  for  holding  that 
every  professor  of  the  creed  of  Islam,  whatever  caste  he  may  have  belonged 
to  before  conversion  or  after  it,  is  outside  the  purview  of  the  regulation.  The 
framers  of  the  regulation  probably  had  not  in  mind  the  question  which  has 
pow  Arisen,  and  so  made  no  special  provision  for  it.  But  the  regulation  is  a 
penal  one  and  must  be  construed  strictly,  and  in  case  of  doubt,  in  favour  of 
the  liberty  of  the  subject.  The  test  seems  to  be  not  what  is  the  offender's 
ereed,  whether  Muhammadan,  Christian  or  Hindu,  but  what  is  his  caste.  If 
he  belongs  to  one  of  the  lower  castes  a  change  of  creed  would  not,  of  itself,  in 
my  judgment  make  any  difference,  provided  he  continues  to  belong  to  the 
caste.  Ordinarilv,  as  I  understand,  a  convert  to  Christianity  abandons  hia 
caste,  whether  nigh  or  low;  but  I  do  not  know  that  this  is  always,  or  necessa-i 
jrily,  so.  It  will  be  a  question  of  fact  in  each  case.  If  he  continues  to  accept 
the  rules  of  the  caste  in  social  and  moral  matters,  acknowledges  the  authority 
of  the  headmen,  takes  part  in  caste  meetings  and  ceremonies,  and,  in  fact, 
generally  continues  to  belong  to  the  caste,  then,  in  my  judgment,  he  would  be 
within  the  purview  of  the  regulation. 

If,  on  the  other  hand,  he  adopts  the  moral  standards  of  Christianity, 
instead  of  those  of  his  caste,  if  he  assimilates  his  social  ideals  to  those  of  the 
Christian  community  which  he  joins,  if  he  accepts  the  authority  of  his  pastors 
and  teachers  in  place  of  that  of  the  headmen  of  the  caste,  if  he  no  longer 
tiakes  part  in  the  distinctive  meetings  and  ceremonies  of  the  caste,  and  if,  in  a 
word,  he  abandons  his  caste,  then  he  can  no  longer  be  said  '*  to  belong  to  one 
of  the  lower  castes  of  the  people,"  and  his  punishment  by  con6nement  in  the 
ptocks  is  no  longer  legal. 

The  District  Magistrate  says  that  '^  Native  Christians  in  this  district  do 
regard  themselves  as  of  a  higher  status  than  Hindus  of  the  Mala  caste,  and 
)ook  upon  the  punishment  of  confinement  in  the  stocksas  very  degrading, 
Jdalas  do  not."  This  is  a  consideration  which  concerns  the  second  condition 
^required  by  the  regulation  to  render  an  offender  liable  to  confinement  in  the 
^toaks,  The  question  is  not  whether  Native  Christians  as  a  class  regard  the 
punishment  as  degrading,  but  whether  the  individual  offender  is  from  his 
aooial  standing  or  otherwise  (  e.  gf.,  from  bis  education  )a  person  on  whom 
it  may  not  be  improper  to  inflict  so  degrading  a  punishment. 

As  pointed  out  in  the  proceedifigs  of  this  Court,  No.  ITS2,  dated  9th 
October  1879,  (  Weir  *  Law  of  Offences',  third  edition,  page  685),  the  word 
^  whom  "  in  section  JO  of  the  regulation  refers  back  to  tne  words  *'  the  offen^ 
ding  parties  **  not  to  the  words  ^'  the  lower  castes  of  the  people/' 

In  the  present  oasi^  there  appears  to  be  no  reason  to  think  that  ^tti** 
ndu  was  ei^empt  under  the  second  condition,  and  the  Pistrict  Magistrate's 
letter  does  not  show  that  he  was  exempt  nnder  the  first  condition,  though  \k 
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ifi  not  iQiprobale  that  he  was.  If  the  District  Magistrate,  having  regardi  to 
the  remarks  made  above,  should  find  that  Rattigadii  was  exempt  'under  the 
first  condition,  it  will  be  open  to  him  to  make  a  further  representation  wiuh  ar 
view  to  a  formal  declaration  that  the   punishment  inflicted  was   illegal. 

Davjss,  J. — I  concur. 


1900  September  25,  Nov.  8.  I.  L.  R.  24  Mad.  284 

Before  Mr.  Justice  Davies  and  Mr,  Justice  Benson . 

JAGANNADHA  BAO  and  others  (  Prisoners  ),  AccusEPi  v.  KAMARAJU 

(  Complainant  ),  Respondent.§ 

Penal  Code-— Act  XLV  of  1860,  ss.  361,  363,  366 — Kidnapping  from  lawful  guardianship — 
"  Lawful  guardian  " — Continuance  of  parent's  possession  though  physical  possession 
temporarily  with  another. 

S,  a  girl  of  the  age  of  eight  years,  lived  ordinarily  under  the  guardianship  of  her  father. 
A  sister  of  S  was  married  to  a  nephew  of  one  K,  and,  with  her  husband,  lived  in  the  house  of 
K.  S,  with  her  father's  knowledge  and  consent,  visited  her  sister  in  R's  house,  and  had  remain- 
zed  there  for  about  a  month  when  four  brothers  (being  cousins  of  S)  came  to  K's  house  one 
night  and  took  S  to  their  own  houee,  which  was  close  by,  and  S  was  at  once  married  to  one  of 
them.  The  father  of  S  was  not  asked  for  his  consent,  and  it  was  known  by  the  nephews  and 
by  K  that  the  father  objected  to  such  a  marriage.  E  was  present  at  the  marriage  and  consen- 
ted  to  it,  hoping  to  reconcile  the  girl's  father  to  it  subsequently.  The  father,  however,  sought 
the  aid  of  the  police,  to  whom  S  was  given  up  by  her  cousins  after  having  been  detained  hy 
them  in  their  house  for  thirty-six  hours.  The  four  cousins  were  then  charged,  under  section 
366  of  the  Indian  Penal  Code,  with  kidnapping  S  from  lawful  guardianship  with  intent  that 
she  might  be  compelled  to  marry  one  of  them.  The  charge  was  framed  in  general  terms  and 
did  not  state  from  whose  guardianship  the  kidnapping  was  alleged  to  have  taken  place.  The 
tri^  was,  however,  conducted  on  the  footing  that  the  kidnapping  was  from  the  guardianship 
of  K.  the  accused  were  acquitted,  on  the  ground  that  K  was  at  the  time  the  lawful  guardian 
of  the  girl  and  it  had  not  been  shown  that  she  had  been  taken  without  K's  consent.  Upon  an 
l^peal  being  pre£ened  by  Government  against  that  acquittal : 

HM^  that  the  accused  had  been  rightly  acquitted  of  the  charge  of  kidnapping  S  from 
jthe  guardianship  of  K  ;  but  that  the  question  whether  they  were  guilty  of  kidnapping  S  from 
lihe  guardianship  of  her  father  had  not  been  and  ought  to  be  tried.  The  word  "  include  "  in 
the  explanation  to  section  361  of  the  Indian  Penal  Code  is  not  intended  to  limit  the  protection 
"which  the  section  gives  to  parents  and  minors,  but  rather  to  exteni  that  protection  by  inclu- 
ding in  the  term  •*  lawful  guardian  "  any  person  lawfully  entruated  with  the  care  or  custody 
of  the  minor.  The  fact  that  a  father  allows  his  child  to  be  in  the  custody  of  a  servant  or 
friend  for  a  limited  purpose  and  for  a  limited  time  does  not  determine  the  father's  rights  afi 
^ardian  or  his  legal  possession  for  the  purposes  of  the  Criminal  Law.  If  the  facts  are  not 
.snconsistent  with  a  continuance  of  the  father's  legal  possession  of  the  minor,  the  latter  must 
be  held  to  be  in  the  father's  possession  or  keeping  even  though  the  actual  possetssion  should  ^» 
^temporarily  with  a  fnend  or  other  person. 

Appeal  against  a»  acquittal  under  seotion  417  of  the  Code  of  Criminal  Pro- 
cedure. Four  persons  were  charged  under  section  366  of  the  Indian  Penal 
XTode  with  havings  kidnapped  a  minor  from  lawful  guardianship.  The  minor 
was  one  Sarasamma,  a  girl  of  the  age  of  eight  years  and  daughter  of  one  P. 
Acharlu,  Tahsildar  of  Tenali.  The  minor  had,  with  her  father's  knowledge 
and  /coDsejat^  a  month  prior  to  the  alleged  offence,  gone  to  stay  with  a  sister, 
who  was  married  to  a  uephew  of  one  Eamaroju,  at  fihogapuram,  and  live<)  in 
Kamaraja  8  house.    The  accused,  who  were  brothers,  were  nephews  of  Acharlui, 
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the  minor's  father,  and  caroe  one  night  late  to  Eaniaraju's  hoxxBe  and  took  the 
minor  to  their  own  house  close  by^  where  she  was  at  once  married  to  the  third 
accused.  The  further  facts  of  the  case  are  fully  set  out  in  the  judgment  of 
the  Court,  which  follows.  The  Sessions  Judge  after  dealing  with  the  evidence 
said : — "  Both  the  assessors  find  the  accused  not  guilty  beoiuse  Sarasamma 
does  not  say  she  was  put  under  any  restraint  and  was  apparently  quite  content 
with  her  position.  They  also  think  that  if  the  kidnapping  had  really  taken 
place  the  Village  Munsif  would  have  reported  the  matter  even  without  any 
complaint  being  made  to  him.  I  am  not  prepared  to  diflfer  from  the  finding 
of  the  assessors.  As  shown  above  there  are  reasonable  grounds  for  doubting 
that  the  accused  acted  without  the  consent  of  Eamaraju^  who  was  the  girl's 
guardian  for  the  time  being.  At  the  close  of  the  trial  the  public  prosecutor 
argued  that  Eamaraju  might  be  himself  looked  upon  as  the  kidnapper  seeing 
that  he  had  no  authority  to  marry  the  girl  to  Cholapati  and  requested  that  a 
charge  of  abetment  of  kidnapping  might  be  added.  I  thought  it  improper  to 
do  so  at  that  stage  of  the  case.  Accepting  the  finding  of  the  asseeisors,  I  acquit 
the  accused  of  the  offence  of  kidnapping  under  section  366  with  which  they 
are  charged.    The  accused,  who  are  on  bail,  are  discharged." 

Against  this  acquittal  this  appeal  was  preferred  by  Government. 

Mr.  -AT.  Subrahmaniam  for  the  Public  Prosecutor. — ^Assuming  tha€ 
Kamaraju  was  a  consenting  party,  he  colluded  with  the  accused  knowing  well 
that  the  father  had  not  given  his  consent  to  the  marriage  and  that  he  would 
not  give  his  consent  even  if  asked.  But  Kamarajn's  complicity  (loes  not  save 
the  accused  for  their  liability  for  having  committed  the  offence  of  kidnapping. 
Kamaraju  was  a  temporary  guardian  only  for  a  special  purpose,  as  a  schoolmi* 
stress  might  be.  He  was  not  the  lawful  guardian  under  section  361  of  the 
Penal  Code.  The  girl  had  not  been  committed  to  his  custody  for  purposes  of 
marriage.  He  allowed  her  to  be  taken  away  knowing  well  that  she  would  be 
compelled  to  marry  one  of  the  accused.  In  Roscoe's  '  Criminal  Evidence,'  11th- 
edition,  page  254,  it  is  laid  down  that,  by  the  fraud  of  a  temporary  guardian^ 
the  latter  forfeits  all  his  right  to  the  possession  of  the  child,  who  reverts  in 
law  to  the  possession  of  her  natural  guardian.  It  is  submitted  that  the  offence 
really  committed  by  the  accused  wa.s  that  of  kidnapping  from  the  lawful  guar- 
dianship  of  the  father^  and  not  of  Kamaraju.  In  Empreea  v.  Pe7nantle(l),  it 
was  held  that  even  a  mother  had  committed  the  offence  of  kidnapping  hy 
taking  a  girl  from  her  father's  house  for  the  express  purpose  of  marryiii|r  her 
without  his  consent.  Here,  Kamaraju's  position  is  worse.  The  section  isr 
intended  to  protect  parental  rights.  By  the  explanation  to  section  361,  the 
father's  rights  over  the  girl  are  extended  to  temporary  guardians,  but  the  fa-^ 
ther  is  not  deprived  of  his  right  to  bring  an  action  when  a  fraud  is  committed 
upon  his  rights.  That  physical  custody  is  not  necessary  i«  laid  down^  dearly' 
in  Reg  v.  Mycoek  (2),  where  Willes,  J.,  held  that  a  girl  in  the  street  is  in  ther 
possession  of  her  father  unless  she  has  given  up  all  intention  of  returning  home. 
So  also  in  The  Queen  v.  Manktelow{Z),  where  the  girl  met  the  accused  at  a- 
distance  from  her  father's  house  and  went  away  with  him. 

F.  Krishnasami  Ayyar  and  K,  Sribrahmania  Sobstri  for  the  accused.—* 
The  girl  was  sent  with  the  lather's  knowledge  and  consent  to  Kamaraju  to  stay 
there  for  an  indefinite  period  and  not  for  any  temporary  purpose.  Kamaraja 
was  therefore  the  lawful  guardian  within  the  iheamng  of  the  explanation  te- 
section  361.    Since  he  was  a  consenting  party    to  the  removal,  there  w'as  no 
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removal  fVom  the  guardianship  of  Kamaraju  without  his  consent  and  hence  the 
accused  committed  no  oflfence.  The  test  is  whether  Kamaraju  would  have  been 
entitled  to  bring  an  action  under  that  section  if  somebody  else  had  deprived 
him  of  the  custody  of  the  girl.  Certainly  he  could  have  done  so.  If  Kamaraju 
had  celebrated  the  marriage  in  his  own  house,  the  accused  would  have 
committed  no  oflfence  unoer  the  section.  In  The  Qtieeti  v.  Buldeo{l), 
an  orphan  girl  had  been  removed  from  the  custody  of  a  person  who 
took  her  away  from  the  custody  of  a  woman  who  had  placed  her- 
self in  loco  parentis.  It  was  held  that  no  offence  had  been  committed  In 
Hicks  V.  Q<>re  (2),  the  mother  placed  the  girl  under  the  care  of  Lady  .Gore, 
who  caused  the  girl,  without  her  mother's  consent,  to  marry  her  own  son.  Lord 
Herbert  held  that  no  offence  had  been  committed.  The  contention  that  the 
girl  reverted  to  the  custody  of  the  father  on  the  celebration  of  the  marriage 
-cannot  be  supported.  In  this  case^  the  father  was  at  Tenali^  some  hundreds 
•of  miles  away.  Under  the  section,  there  must  be  actual  removal  from  the 
lawful  guardianship  of  the  person  who  has  physical  possession  of  the  girl.  The 
explanation  is  clear.  The  act  of  celebration  of  marriage  had  nothing  to  do 
with  the  offence  of  kidnapping.  If  fraud  was  committed,  the  validity  of  the 
marriage  might  posssibly  be  questioned  in  a  civil  suit.  The  cases  quoted  to 
ahow  that  physical  possession  is  not  necessary  are  cases  where  the  girl  went 
out  of  the  house  while  under  the  guardianship  of  the  father.  This  is  a  case 
where  the  father  had  given  up  control  over  the  girl  and  entrusted  the  general 
custody  of  her  to  another.  He  was  not  in  a  position  to  exercise  any  immediate 
control  over  her.  The  case  of  a  schoolmistress  is  also  different  as  she  whould 
not  be  a  general  guardian  in  the  position  that  Kamaraju  occupied,  but  would 
bold  custody  for  a  special  purpose.  The  girl  was,  in  fact,  a  niember  of  Kama- 
raju's  family  at  the  time.  He  referred  to  Reg  v.  George  Kipps  (3) ;  Reg  v. 
Henkers  (4);  and  Reg  v.  Miller  (5). 

Benson,  J. — In  this  case  the  accused  have  been  acquitted  of  the  offence 
of  taking  a  ^irl  under  the  age  of  14  years  out   of  the   keeping  of  her  lawful 

fuardian,  without  his  consent,  with  intent  that  she   should   be   compelled,   or 
nowing  it  to  be  likely  that  she  would  be  compelled,  to  marry  against  her  will 
(  sections  361,  b63,  366,  Indian  Penal  Code  ). 

Government  appeals  against  the  acquittal. 

I  think  the  facts  have  been  correctly  found  by  the  Sessions  Judge,  and 
^ay  be  briefly  stated  as  follows: — 

The  girl,  Sarasamma,  aged  8  years,  is  the  daughter  of  P.  Acharlu,  aTah- 
siidar.  Her  sister,  Ramamma,  is  married  to  a  nephew  of  Kamaraju.  Sara- 
samma had  been  on  a  visit  with  her  sister,  Ramamma,  in  the  house  of  Kama- 
raju for  about  a  month,  with  her  father's  knowledge  and  consent.  The  accused 
are  four  brothers,  and  they  are  the  nephews  of  P.  Acharlu.  About  midnight 
on  the  10th  June  they  came  to  the  house  of  Kamaraju,  which  is  close  to  their 
own,  and  took  the  girl,  Sarasamma,  to  their  own  house,  where  she  was  at  once 
married  to  the  third  accused.  The  consent  of  P.  Acharlu  was  not  asked  for, 
nor  obtained,  and  the  accused  and  Kamaraju  knew  that  it  would  be  refused 
if  asked  for.  Kamaraju  after  the  marriage  pretended  that  the  girl  was  taken 
away  without  his  consent,  but  the  finding  is  that  he  was  present  at  the  mar- 
riage and  really  consented  to  it,  hoping  to  persuade  P.  Acharlu  to  accept   ac- 
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cwnpHshed  facts  after  the  marriage  was  over.  The  girl  was  kept  for  some  36 
hours  in  the  "house  trf  the  aecuRed,  and  was  then  given  up  to  the  Police  whioee 
akl  had  been  sough%  on  behalf  of  P.  Acharlu. 

The  Sessions  Oudge  acquitted  the  accused  on  the  ground  that  Kamarajut 
was  the  lawful  guardian  of  the  girl  at  the  time,  and  the  prosecution  had  failed 
to  show  that  the  taking  of  the  girl  was  without  his  consent.  It  was  suggested 
to  the  Sessions  Judge  that  Kamaraju,  if  a  party  to  the  taking,  should  be  char^ 
ged  as  an  abettor,  but  this  the  Sessions  Judge  refused  to  do. 

The  question  raised  in  this  appeal  is  one  of  great  importance  and  of  con-^ 
siderable  difficulty  owing  to  the  indefiniteness  of  section  361  of  the  Indian 
Penal  Code.  The  section  requires  that  a  taking  or  enticing  ont  of  the  keeping' 
of  the  lawful  guardian  without  the  consent  of  the  guardian  should  be  establis- 
hed, and  the  explanation  to  the  section  states  that  the  words  "lawful  guardian*' 
include  "any  person  lawfully  entrusted  with  the  care  or  custody  of  such  minor." 
It  cannot,  I  think,  be  doubted  that  Kamaraju  had  been  entrusted  with  the 
care  and  custody  of  the  minor  for  a  temporary,  but  indefinite,  period,  and  waa 
therefore  a  lawful  guardian  for  the  time  being,  within  the  meaning  of  the  sec- 
tion, so  that  a  taking  out  of  his  possession,  without  his  consent,  would  have  been 
an  offence.  But  the  evidence  is  that  he  was  a  consenting  party,  so  that  the 
taking  from  his  house  was  no  offence  so  far  as  his  guardianship  was  concer- 
ned. It  is,  however,  urged  for  the  prosecution  that  the  guardianship  of  Ka- 
maraju did  not  extend  to  the  giving  of  the  girl  in  marriage,  and  that,  for 
that  purpose,  she  was  still  under  the  guardianship  of  her  father,  and  reliance 
is  placed  on  the  language  of  Sir  Hyde  East  in  reference  to  the  case  of  Hick^ 
V.  Oore  (1).  In  that  case  the  mother,  who  was  the  guardian  of  the  girl,  placed 
her  under  the  care  of  Lady  Gore,  who  caused  the  girl,  without  her  mothers 
consent,  to  marry  Lady  Gore's  own  son.  Lord  Herbert  having  regard  to  the 
terms  of  the  statute  (4and  5  Philip  and  Mary,  ch.  8,  s.  2)  held  that  no  offence 
was  committed.  In  reference  to  this  Sir  Hyde  East  says: — '*  It  deserves  good 
"  consideration  before  it  is  decided  that  an  offender,  acting  in  collusion  with 
•*  one  who  has  the  temporary  custody  of  another's  child,  for  a  special  purpose, 
**  and  knowing  that  the  parent  or  proper  guardian  did  not  consent,  is  yet  not 
*'  within  the  statute.  For,  then,  every  schoolmistress  might  dispose  in  the 
"  same  manner  of  the  children  committed  to  her  care,  though  such  delegation 
"  of  the  custody  of  a  child  for  a  particular  purpose  be  no  delegation  of  the 
"  power  of  disposing  of  her  in  maiTiage,  but  the  governace  of  the  child  in 
"  that  respect  may  still  be  said  to  rest  with  the  parent."  (1  East  Pleas  of  the 
Crown,  page  457). 

In  reference  to  this  opinion  Mr.  Mayne  says: — "  I  think  there  can  be  no 
"  doubt  that  if  a  schoolmistress  were  to  connive  at  the  elopement  of  one  of 
**  her  pupils  with  a  man,  she  would  be  convicted  under  section  361.  She  could 
**  have  no  authority  to<;onsent  to  such  an  act  and  he  could  not  have  suppo- 
"  sed  that  she  had  (Mayne's  '  Criminal  Law  of  India,'  page  643)  "  and  Mr, 
Roscoe  suggests  that  the  correct  view  *'  is  to  hold  that,  by  the  fraud  of  the 
"  temporary  guardian,  the  latttjr  loses  all  right  to  the  possession  of  the 
"  child,  who  reverts  into  the  possession  of  her  natural  guardian  "  and  he 
states  that  in  accordance  with  the  above  view  Amphlett,  B.,  in  a  case  tried  at 
Leeds  Assizes  (after  consulting  Coleridge,  C.J.)  ruled  that  by  the  fraud  of  the 
temporary  guardian  the  right  to  possession  of  the  child  had  reverted  (  Ros- 
coe's  '  Criminal  Evidence,  11th  edition,  page  254). 

(1)  3  Mod.,  84. 
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Id  In  the  matter  of  the  petition  of  Prankriahna  Surmd(\)  the  molheif 
Xit  a  little  girl  removed  her  from  her  fathers  house  at  night,  without  his  con- 
sent, and  got  her  married  to  a  certain  man.  The  conviction  under  section  363^ 
Indian  Penal  Code,  was  upheld,  the  High  Court  remarking  *under  any  ordinary 
"  circurastaneeR,  the  custody  of  the  mother  is  the  custody  of  the  father,  and 
'Vany  removal  of  the  children  from  place  to  place  by  the  mother  ought  to  be 
**  taken  to  be  consistent  with  the  rights  of  the  father  as  guardian  and  not  as 
**  a  taking  out  of  his  keeping.  But  the  present  case  is  very  peculiar.  The 
*•.  mother  removed  the  girl  from  the  father  s  house  tor  the  express  purpose  of 
'*  marrying  her  without  his  consent,  and  thereby  depriving  him  for  ever  of  heif 
"  guardianship  a«d  custody.  This  did,  we  think,  amount  to  a  taking  out  of 
**  the  keeping  of  the  lawful  guardian." 

In  the  present  case,  though  Kaniat*aju  was  a  guardian  withiil  the  mea- 
ning of  section  361,  he  Was  not  the  only  guardian.  The  explanation  to  the 
b*ection  says  that  the  words  "  thtt  lawful  guardian  "  include  arty  person  lawfully 
entrusted,  &;c  8uch  a  temporary  guardianship  does  not  exclude  the  highei* 
legal  guardianship  of  the  father.  That  remains  in  full  force.  Here  Kamaraju 
NVas  a  laVvftil  guardian  and  the  girl's  father  also  was  her  legal  and  lawful 
guardian.  It  cannot,  of  course,  be  said  that  the  accused  removed  the  girl  from 
the  immediate  or  physical  keeping  or  possession  of  her  father,  but  such  posse- 
ssion on  the  part  of  the  father  is  not  necessary.  In  the  case  of  Reg  v.  Jlycock 
(2)  the  girl,  aged  sixteen,  met  the  accused  by  appointment  at  some  distance 
from  her  father's  house  and  went  away  with  him  voluntarily.  WilleSj  J.,  in 
summing  up  sAid  that  "  thie  Statute  (z4  and  25  Vict.,  cap.  100,  section  55), 
**  upon  which  the  prosecution  was  based  was  for  the  protection  of  the  rights  of 
^'  parents,  and  the  prisoner  had  no  more  right  to  deprive  the  father  of  the  girl 
*•  of  his  property,  as  it  Were,  in  her,  and  his  possession  of  her,  thaii  he  would 
*'  have  a  right  to  go  into  his  shop  and  carry  away  one  of  his  telescopes  or 
•*  optical  instruments.  The  girl  was,  also,  just  as  much  in  the  possession  o( 
"*  her  father  Vvhen  she  was  walking  in  the  street,  unless  she  had  given  up  the 
"^  intention  of  returning  home,  as  if  she  had  actually  been  in  her  father's  nouse 
•'  when  taken  oif."  Again,  in  the  Qiietn  v.  Manktelow  (3)  the  girl  met  the 
accused  at  a  distance  from  her  father  s  house  and  went  away  with  him.  In  the 
course  of  the  argument  Alderson,  B.,  remarked  "  what  is  to  determine  the 
••  father's  possession  ?  Suppose  the  prisoner  meets  the  girl  in  the  garden  and 
"  takes  her  away  from  that  place  With  him^  does  he  not  take  her  out  of  her  fa- 
**  ther's  possession  ?  Or  suppose  she  is  walking  a  mile  from  the  house>  ot  going 
"  on  a  message  for  her  father,  and  the  man  n^eets  her  and  carries  her  away,  is 
*'  she  not  in  her  father's  possession  ?  Suppose  she  is  staying  on  a  visit,  is 
**  this  any  difference  ?  "  ^ 

Jorvis,  C*J.,  delivered  the  judgment  of  the  Court  (  all  five  Judges  con» 
curring),  upheld  the  conviction^  and  said  "  according  to  the  opinion  of  Maule, 
**  J.,  in  the  Reg  v.  George  Kipj)s  4),  it  is  not  necessary  that  there  should  be 
*•  an  actual  possession  by  the  father.  So  long  as  she  continues  a  member  of 
'•  her  fathers  family  and  is  subject  to  his  control,  she  is  in  his  possession.  The 
•'  facts  of  this  case  show  that  there  was  a  continuing  possession  in  the  father." 
The  oase  of  Reg  v.  H€nkerH(5)  is  not  opposed  to  this  view,  for  there  the  girl» 
aged  under  18  years,  had  been  living  in  London  emph)yed  as  a  barmaidj   while 
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ber  father  was  living  in  Wimbledon.  There  is  a  clear  and  wide  distinction 
between  a  girl  of  nearly  eighteen  who  has  gone  into  employment  away  from 
ber  father  and  is  earning  her  livelihood  apart  from  him,  and  a  child  who  is  still 
habitually  living  in  her  father's  house  and  is  dependent  on  him  for  support  and 
who  goes  on  a  merely  temporary  visit  to  the  house  where  her  sister  is  staying* 
The  English  Statutes  are  intended  to  protect  the  rights  of  parents  and  to  safe-- 
guard  the  interests  of  minors  and  these  are  also  the  objects  of  the  provisions 
of  the  Indian  Penal  Code  in  sections  361  and  363.  The  explanation  to  section 
b61  is  not  intended  to  limit  the  protection  which  the  section  gives  to  parents 
and  minors.  It  is  intended  to  extend  that  protection  by  including  in  the  term 
"  lawful  guardian"  any  person  lawfully  entrusted  with  the  care  or  custody  of 
the  minor.  The  fact  that  a  father  allows  his  child  to  be  in  the  custody  of  a 
servant  or  friend,  for  a  limited  purpose  and  for  a  limited  time,  cannot,  in  my 
judgment,  determine  the  father's  rights  as  guardian  or  his  legal  possession  for 
the  purposes  of  the  Criminal  Law.  This  was  clearly  the  view  of  Alderson,  B., 
and  of  the  Court  in  Queen  v.  Manktelow{l)  already  referred  to.  To  hold  other- 
wise would,  I  think,  deprive  parents  and  minors  of  a  protection  which  they 
need,  and  which  the  law  desired  to  give  them.  The  result  of  the  cases  seems 
to  be  that  the  Court  must  consider  all  the  facts  and  see  whether  they  are 
consistent  or  not  with  the  continuance  of  the  father  s  legal  possession  of  the 
minor.  If  they  are  not  inconsistent,  the  minor  must  be  held  to  be  in  the 
father  s  possession  or  keeping  even  though  the  actual  physical  possession  should 
be  temporarily  with  a  friend  or  other  person.  In  the  present  case  the  accused 
knew  that  the  father  of  b>arasamma  did  not,  and  would  not,  consent  to  her  remo- 
val from  the  house  of  Kamaraju  for  the  purpose  of  being  married  to  the  third 
accused.  When  Kamaraju  connived  at  the  taking  he  knew  that  it  was  contrary  to 
the  wishes  of  the  girls  father  and  that  he  had  no  authority  to  consent  to  the  taking, 
and  his  connivance  thereat  was  a  fraud  upon  the  rights  of  the  father  as  guardian. 
A  fraudulent  consent  of  this  kind,  known  to  the  accused  to  be  fraudulent,  would 
not,  in  my  judgment,  be  of  any  avail  to  the  accused.  So  long  as  the  girl  was 
in  the  house  of  Kamaraju  where  the  father  allowed  her  to  be  temporarily,  she 
was  still  in  the  father's  legal  keeping  and  he  was  able  to  exercise  control  over 
her  through  Kamaraju.  But  when  the  accused  earned  her  oflFto  their  own  house, 
the  father  had  no  longer  any  control  over  her.  By  this  act  they  took  her  from 
his  keeping  within  the  meaning  of  section  361,  and  Kamaraju,  in  conniving  at 
their  act  was,  in  my  judgment,  guilty  as  an  abettor. 

It  remains  to  consider  what  the  result  of  these  conclusions  is  with  refe- 
rence to  the  appeal  against  the  acquittal  of  the  accused.  The  charge  against 
them  under  section  366,  Indian  Penal  Code,  is  framed  in  general  terms  anc( 
does  not  state  from  whose  lawful  guardianship  the  kidnapping  took  place,  and 
the  acquittal  is  in  equally  general  terms.  The  records  in  the  case,  however, 
show  that  the  trial  was  conducted  on  the  footing  that  the  kidnapping  was  firwa 
the  guardianship  of  Kamaraju  and  of  that  offence  the  accused  were  rightly 
acquitted.  Whether  the  accused  were  guilty  of  kidnapping  the  girl  from  Ibe 
lawful  guardianship  of  her  father  was  not  really  tried,  though  on  the  evidence 
that  would  seem  to  be  the  offence  of  which  they  were  guilty. 

The  charge,  however,  and  the  acquittal  being  in  general  terms,  the  acq- 
uittal might,  I  think,  be  pleaded  under  section  408,  Criminal  Procedure  Code, 
in  bar  of  a  new  trial  on  a  charge  of  kidnapping  from  the  father  unless  Ibis 
Court  in  terms  sets  aside  the  acquittal  so  far  as  it  relates  to  this  offence. 
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I  would  therefore  allow  the  appeal  and  set  aside  the  acquittal  so  far  aa  it 
relates  to  the  ofiFence  of  kidnapping  from  the  lawful  guardianship  of  P.  Acharlu, 
and  I  would  dismiss  the  appeal  so  far  as  the  acquittal  relates  to  the  offence  of 
kidnapping  from  the  lawful  guardianship  of  Kamaraju. 

I  would  also  direct  that  the  accused  be  re-tried  on  the  charge  of  kidna- 
pping the  girl  from  the  lawful  guardianship  of  P.  Acharlu. 

It  is  of  course  open  to  the  prosecution  to  take  steps  against  Kamaraju  as 
an  abettor. 

Da  VIES,  J.— I  agree. 


1900  November  15.  I.  L.  R.  24  Mad.  305. 

Before  Mr,  Justice  Sitbrah'mania  Ayyar  and  Mr.  Jtistice  Benson. 
QUEEN-EMPRESS  v.  YAMANA  RAO.» 

Criminal  Procedure  Code — Act  V  of  1898,  b.  645 — Order  for  payment  of  expenses  of  prose- 
cution out  of  fine — Court  Fees  Act — Act  VII  of  1870,  s.  81 — Re- payment  to  complainant 
of  fees  paid  in  Criminal  Courts. 

A  person  who  was  convicted  by  a  Deputy  Magistrate  of  having  caused  hurt,  was  ordered 
to  pay  a  fine  of  Rs.  15,  and  also  the  complainant's  costs  of  the  prosecution.  In  the  month 
following  the  conviction  the  Deputy  Magistrate  issued  a  warrant  for  the  collection  of  Rs.  12-4-0 
from  the  accused,  of  which  R8.2-4-0  was  levied  under  section  31  of  the  Court  Fees  Act  as 
Court  fees  paid  by  the  complainant,  and  Rs.  10  under  section  545  of  the  Code  of  Criminal 
Procedure  for  two  fees  of  Rs.  5  each  paid  by  the  complainant  to  the  medical  officer  for  a  certi- 
ficate and  forgiving  evidence  in  the  case.  Objection  having  been  made  to  the  recovery  of 
these  sums,  the  case  was  referred  to  the  High  Court  for  orders  : 

Held^  that  the  levy  of  Court  fees  was  warranted  by  section  31  of  the  Court  Fees  Act, 
which  is  not  modified  by  section  545  of  the  Code  of  Criminal  Procedure. 

Held  aUoy  that  the  Deputy  Magistrate's  order  passed  under  section  545  of  the 
Code  of  Criminal  Procedure  for  the  payment  of  expenses  incurred  in  the  prosecution  was  un- 
sustainable, and  such  expenses  could  only  be  awarded  to  the  complainant  out  of  th^  fiiie  levied 
fn>m  the  accused  and  not  in  addition  to  it. 

Case  referred  for  the  orders  of  the  High  Court.    The  facts  are  set  out  in  the 
head-note  and  appear  more  fully  in  the  following  judgment. 

The  parties  were  not  represented. 

Judgment.^— In  a  reference  of  this  kind  the  Sessions  Judge  should   have 

stated  the  facts  clearly  and  consecutively.     They  are  as  follows : — 

One  Taroana  Rao  was  convicted  of  an  offence  under  section  323  of  the 
Indian  Penal  Code  by  the  Deputy  Magistrate  of  Narsaraopet  on  the  24th  April 
1899,  and  was  ordered  to  pay  a  fine  of  Rs.  15  and  also  to  pay  "  the  complain-* 
ants  costs  of  the  prosecution." 

In  May  1900  the  Deputy  Magistrate  issued  a  warrant  for  the  collection 
of  Rs.  12^-0  from  the  accused.  This  sum  was  made  up  as  follows : — Rs.  2-4-0 
Coort  and  process  fees  paid  by  the  complainant ;  Rs.  10  two  fees  of  Rs.  5  each 
pftid  by  the  complainant  to  the  medical  officer  for  a  certificate  and  for  giving 
evidence  in  the  case. 

The  accused  objected  to  the  recovery  of  these  sums  on  the  ground   that 

they  were  not  assessed  at  the  time  when  the  judgment  of  the   Deputy  Magis- 

—  I  •     ■'        ■■■■■.-..,■-■...-..—        » 
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trate  was  pronounced,  but  the  Deputy  Magistrate  refused  to  review  bi«  order 
or  withdraw  the  warrant. 

In  the  explanation  furnished  by  the  Deputy  Magistrate  to  the  Sessions 
Judge,  the  Deputy  Magistrate  state  that  the  sum  of  Rs  2-4-0  was  levied 
under  suction  31  of  the  Court  Fees.  Act,  and  that  the  levy  of  the  Rs.  iO  wad^ 
intended  to  be  made  under  section  545,  Criminal  Procedure  Code. 

The  Sessions  Judge  refers  the  case  on  the  ground  that  the  whole  order 
of  the  Deputy  Magistrate  to  levy  Rs.  12-4-0  was  illegal.  We  are  unable  to 
agree  in  this  view  so  far  as  concerns  Rs.  2-4-0.  The  levy  of  this  sum  was 
warranted  by  section  31  of  the  Court  Fees  Act.  The  opinion  of  the  Sessions 
Judge  that  this  section  must  be  held  to  be  modified  by  section  545,  Criminal 
Procedure  Code,  is  incorrect.  Each  section  provides  for  a  Heparate  matter. 
Section  31  of  the  Court  Fees  Act  requires  the  Magistrate  to  direct  the  accused 
to  repay  to  the  complainant  in  certain  cases  the  amount  of  Court  and  process^ 
fees  paid  by  the  complainant  under  the  provisions  of  the  Court  Fees  Act^ 
Section  545,  Criminal  Procedure  Code,  gives  a  Magistrate  a  d i. sere t ion  in  certaia 
cases  to  grant  to  the  complainant  out  of  any  fine  levied  from  the  accused,  the 
expenjses  properly  incurred  in  the  prosecution  and  also  compensation  for  injury 
caused  by  the  oftence  committed.  The  duty  of  the  Magistrate  to  order  payment 
of  Court  and  process  fees  under  secion  31  of  the  Court  Fees  Act  is  imperative, 
wherea3  under  section  545  of  the  Code  of  Criminal  Porcedure  he  has  a  discre- 
tion to  award  the  ex^penses  of  the  prosecution  or  to  refuse  to  do  so.  It  follows 
that  section.  5.45  of  tne  Criminal  Procedure  Code  must  be  taken  to  exclude 
those  expenses  in  regard  to  which  the  Court  has  no  discretion, 

The  order  of  the  Deputy  Magistrate  therefore  as  regards  Rs.  2-4-0  must 
be  upheld. 

The  order  as  to  Rs.  10  is  clearly  unsustainable,  for  although  the  medical 
officer's  fees  were  expenses  pmperly  incu-rred  in  the  prosecution,  they  could  only 
be  awarded. to  the  complainant  out  of  the  fine  levied  from  the  accused,  and 
^uld  not  b^  levied  from  the  accused  in  addition  to  the  fine. 

That  part  of  the  Deputy  Magistrate  s  order  must  be  cancelled.  In  lieu 
thereof,  however,  we  direct  that  the  sum  of  Ra  10.  be  paid  to  the  complainant 
out  of  the  fijie  collected  froui  the  accused. 


1900  iVbiv  1^.  L  L.  R.  24  Mad.  317.. 

^  Bfif4>re  Sir  Arnold  White,  Chief  Jicstice,  and  Mr,  Justice  Sah- 

rahmania  Ayyar, 
QUEEN-EMPRESS,  v.  KUPPUMUTHIT  FILLAI.* 

Cuilpitittl  ProQeduie  Code— Act  V  gf  1.898,  s.  528— Transfer  of  ca»e  at  request  of  Magistrate-— 
Nutibe. 

An  order  for  the  transfer  of  a  case,  made  at  the  request  of  the  nwg'istrateon  wh'^se  fild 
^ecase  stands,  and  not  on  the  application  of  a  puay,  is  an  exception  to  the  >^eneral  rule  that 
on.ordfir  for  tran^fec  should  not  be  made  under  section.  52^  of  the  Code  of  Crinainal  Procedure 
without  notice  to  the  other  said. 

rBTrmoN.  for  the  revision,  of  aa  order  of  the  District   Magistrate  of  Tinnevelljr 
transferring  a  case  on  the  tile  of  the  Subr-Magistrate  of  Palamcottah   to  that  of 

o-(iiiainal  Revision  Case  No.  4-Ji}  of  1903, 


Digitized  by 


Google 


I.  L.  R.  24  Mad.  318.  69 

th«  Sub-Magistrate  of  Tuticorin.  The  order  of  the  District  Magistrate  hnd 
been  pussed  on  reading  the  petition  and  affidavit  of  the  jiccused  in  the  ease  iu 
which  transfer  was  asked  for,  and  a  report  from  the  Sub-Ma^^istrate  <d'  PaUini- 
cottah.  The  District  Magistrate  passed  the  following  onJcr  : — "The  case  is 
transferred  to  the  file  of  the  Sub-Magistrate  of  Tuticonn  for  trial  and  disposal 
according  to  law.  The  Sub-Magistrate  of  PalamcotUih  has  himself  suggested 
the  desirability  of  the  case  being  transferred  from  his  tile  and  there  is  no  nece- 
ssity to  enquire  how  far  all  or  any  of  the  allegations  in  the  petitit>ns  are  sustai- 
nable. The  Sub-Magistrate  of  Paiamcottah  will  f»>r\var(l  the  records  of  the  cjise 
direct  to  the  Sub-Magistrate  of  Tuticorin."  No  notice  of  the  application  for 
transfer  had  been  given  to  petitioner,  who  was  the  complainant  in  the  case. 
CoraplAinant  now  preferretl  this  criminal  revision  petition. 

Mr.  Joseph  Stdya  Nadav,  for  the  ])etitioner,  contended  that  notice 
was  necessary,  and  that  the  transfer  should  not  have  been  made  without  it. 

Judgment. — The  order  for  transfer  was  in  effect  made  at  the  request  of 
the  Sub-Magistrate,  not  on  the  application  of  a  party.  Such  a  case  is  an 
exception  to  the  general  rule  that  an  order  shonhl  not  be  made  under  section 
528  uf  the  Criminal  Procedure  Code  without  notice  to  the  other  side.  The 
Court  to  which  the  case  was  transferred  was  selected  by  the  District  Magistrate 
as  the  most  convenient  for  the  parties.  We  see  no  reason  to  interfere  with  the 
exercise  of  his  discretion. 

The  petition  must  be  dismissed. 


1900  December  7.  I.  L.  R.  24,  Mad.  318. 

Be^fore  Mr.  Justice  Davies  and  Mr.  Justice  Benson. 
QUEEN-EMPRESS  v.  LAKSHMANNA  and  others.* 

CittleTre«pa88  Aci»-Act  I  of  1871,  K.  24 — Rescue  of  cattle  after  seizure  for  trespassing  os 
public  property-Conviction-Ouiission  to  record  finding  as  to  whether  locality  was  ouWic 
property — Legality  of  conviction. 

Certain  persons  had  been  fined  for  rescuing:  cattle  after  seizure  Hrnler  section  24  of  tim 
Cattle  Trespass  Act,  1871.  The  judgment  containc<l  no  finding  to  the  effect  that  the  land  on 
which  the  cattle  bad  been  seized  van  public  property  iu  charge  of  the  Public  Works  Depart- 
meat : 

Heid^  that  the  conviction  must  he  set  aside^  and  the  case  reraandeil. 
Petition  to  revise  a  judgment  of  the  Head  Assistant  Magistrate  of  Kistna 
confirming  the  conviction  of  the  petitioners  by  the  Sheristadar  8econd-cl>ws 
Magistrate  of  Niizvid.  The  petitioners  had  been  fined  nnder  scotiou  24  of  the 
Cattle  Trespass  Act,  1871,  for  rescuing  cattle  after  seizure.  According  to  the 
prosecution,  the  cattle,  some  thirty-five  in  number,  were  seized,  while  grazing 
00  the  banks  of  the  Pullera  canal,  by  thegumastah  in  charge  and  driven  towards 
the  pound  by  him  and  his  coolies.  The  cattle  were  then  rescued  by  the  accused 
when  within  twenty  yards  of  the  pound.  On  appeal,  the  Acting  Head  Assistant 
Magistrate  upheld  the  conviction.  Neither  the  Second-zJass  Magistrate  nor 
the  Head  Assistant  Magistrate  recorded  a  finding  to  the  etfect  that  the  land 
upon  which  the  cattle  had  been  seized  was  public  property  aud  in  charge  of 
the  Public  Works  Department 
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From  the  above  conviction  the  accused  preferred  this  criminal  revieion 
petition. 

V,  Krishndsami  Ayyar  and  Subrakviania  Sastri  for  the  accused. 

Judgment. — The  conviction  under  section  24  of  the  Cattle  Trespass  Act 
can  only  be  supported  if  the  cattle  were  "  liable  to  be  seized  under  that  Act  " 
If  the  cattle  were  not  "  liable  to  be  seized  '*  their  rescue  was  no  offence,  and 
the  fact  that  rescuers  had  a  special  remedy  under  section  20  does  not  affect 
the  matter. 

The  cattle  were  not  liable  to  be  seized  in  this  case  by  the  officers  of  the 
Public  Works  Department  unless  they  were  trespassing  on  public  property  in 
charge  of  the  officers  of  the  Public  Works  Department  (  Wide  section  11  of  the 
Act  ).  Neither  of  the  Magistrates  has  decided  that  the  land  on  which  the 
cattle  were  seized  was  public  property  and  in  charge  of  the  Public  Work* 
Department.  The  conviction  must  be  set  aside  and  the  case  remanded  for 
disposal  by  the  Second-class  Sheristadar  Magistrate  of  Nuzvid  aiccordittg 
tM>  law. 


1900  December  2.  I.  L.  R,  24  Mad.  319. 

Before  Mr,  JiLstice  Davies  and  Mr.  Juaiice  Benson, 
QUEEN  EMPRESS  v.  VIRASAML* 

Stamp  Act— Act  II  of  1899,  a.  69— €ourt  Fees  Act  VII  of  1870  i(a8  amended  by  Act  XII  d' 
1891),  8.  34 — Sale  by  thief  of  stolen  stamps — Olfence. 

A  person  who  had  been  convicted  of  stealing  two  stamps  was  charged,  under  sedtion  60' 
of  the  Stamp  Act,  1899,  with  having  sold  them^  be  not  being  a  licensed  vendof  of  stamps  : 

EMy  that  the  words  "  sellft  or  offers  for  sale, "  which  occur  in  section  69  of  the  Stamp 
Act  and  in  section  34  of  the  Court  Fees  Act  include  the  case  of  a  thief  who  exchanges  a 
stolen  stamp  for  a  sum  of  money,  even  though  the  thief  cannot  give  a  legal  title  by  ther 
transaction. 

Appeal  against  an  acquittal.  One  Virasami  waS"  charged  with  having 
committed  an  offence  under  section  6&  of  the  Stamp  Act,  1899*^  by  selling^ 
two  stamps  of  the  value  of  Rs.  10  eacb^  he  not  being  a  liceiwed  vendor 
of  stamps.  The  accused  admitted  the  sale,  but  stated  that  he  did  not  know 
it  was  an  offence.  It  appeared  that  he  had  been  already  convicted  for  the* 
theft  of  the  stamps  The  judgment  of  the  Deputy  Magi^rate  was  as  follows: — 
*  The  accused  in  this  case  is  one  Vali  Virasami  who  was  previously  convicted 
for  the  theft  of  certain  impressed  stamps.  He  sold  th«se  stamps  to  two  per- 
sons and  being  a  person  not  licensed  to  sell  stamps  is  now  prosecuted  under 
section  69  (a)  of  the  Stamp  Act.  The  fact  of  delivering  ihe  stamp  to  another 
and  taking  money  from  him  is  admitted  by  the  accused.  There  is  also  no* 
question  that,  if  the  property  disposed  of  by  a  thief  who*  had  stolen  it  were  not 
utftiDps  or  other  such  articles  on  the  sale  of  which  the  restrictions  are  laid,  the* 
disposal  of  the  stolen  property  by  the  thief  is  itself  no  offence.  The  disposal 
of  the  property  is  however  a  distinct  transaction  from  the  erigkial  theft,  and 
if  the  former  is  an  offence  by  virtue  of  a  specinl  incident  there  is  no  reasoa 
why  a  person  should  net  be  convicted  of  both  the  offences.  The  question^  in  the- 
present  case  is  merely  whether  the  disposal  by  a  thief  of  the  stamp  paper  that 
he  has  stolen  amounts  to  a  sale  under   the  Stamp   Act.    There  is  no  definition 
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of  the  word  sale  in  the  Stamp  Act,  and  in  the  absence  of  such  definition  it 
should,  I  think,  be  understood  in  the  sense  that  it  is  used  in  legal  phraseo- 
logy which  may  be  gathered  from  the  definition  of  this  word  in  the  Contract 
Act  and  the  Transfer  of  Property  Act.  In  this  sense  it  involves  a  transfer  of 
ownership  from  the  seller  to  the  buyer  and  presumes  ownership  in  the  property 
sold  of  the  seller.  A  thief  cannot  be  said  to  have  such  ownership  and  the 
person  with  whom  a  stolen  property  is  found  is  liable  to  be  deprived  of  it.  I 
am  strengthened  in  this  view  by  the  fact  that  the  word  sale  is  defined  in  the 
Madras  Abkari  Act  and  given  a  wider  sense  and  the  presumption  therefore  is 
that,  where  there  is  no  such  special  definition,  the  strict  and  narrower  meaning 
should  be  adopted.  For  these  reasons  I  consider  that  the  accused  has  commi- 
tted no  offence  under  the  Stamp  Act  and  he   is   therefore  acquitted.'* 

Against  this  judgment  of  acquittal  the  Public  Prosecutor  preferred 
this  appeal,  under  section  417  of  the  Code  of  Criminal  Procedure,  on  the 
grounds,  among  others,  that  the  acquittal  was  wrong;  that  the  charge  had 
been  wrongly  framed  under  section  69,  clause  (a),  of  Act  II  of  1899  ;and  that 
it  should  have  been  framed  under  section  34,clause  (3)  of  the  Court  Fees  Act. 

Mr.  N,  Subrahvianiam  for  the  Public  Prosecutor. 

The  accused  was  not  represented. 

Judgment. — We  do  not  agree  with  the  Deputy  Magistrate  that,  because 
a  thief  canDoi  give  a  legal  title  in  regard  to  a  stamp  stolen  by  him,  he  is  in- 
capable of  committing  an  offence  under  section  69  of  the  General  Stamp  Act 
or  section  34  of  the  Court  Fees  Act.  The  words  of  those  sections  are, — who- 
ever "  sells  or  offers  for  sale  "  any  stamp  shall  be  punished,  <fcc.,  unless  he  is  a 
person  who  has  been  appointed  by  Government  to  sell  stamps.  We  think 
there  can  be  no  doubt  but  that  these  words  include  the  case  of  a  thief  who 
exchanges  a  stolen  stamp  for  a  sum  of  money.  We,  therefore,  set  aside  the 
acquittal,  the  judgment  of  the  Deputy  Mjigistrate  treats  the  offence  as 
one  under  section  69  of  the  General  Stamp  Act,  but  the  appeal  petition  states 
that  it  is  one  under  section  34  of  the  Court  Fees  Act.  The  stamps  are  not  on 
the  record  and  we  are  unable  to  say  against  which  Act  the  offence  was,  in  fact, 
comroitted.  We  therefore  do  not  ourselves  pass  sentence  but  direct  the  De- 
puty Magistrate  to  restore  the  case  to  his  file  and  dispose  of  it  according  to  law. 


1900  Nov.  30.  Dec.  3,11.  I.  L.  R.  24  Mad.  321. 

Before  Mr.  Justice  Davies  and  Mr,  Justice  Benson. 
QUEEN-EMPRESS  v.  RAMASAMI.* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  337,  339— Pardon— Withdrawal  of  pardon  and 
conmiitmeDt  for  trial — Procedure. 

R  >va8  cliarged  with  having  committed  the  offence  of  daooity,  with  others.  In  conse-' 
fjwence  of  a  confessional  statement  made  by  R,  pardon  was  tendered  to  him  by  the  Stationary 
Sub-Magistrate,  under  the  District  Magistrate's  order.  liwas  subsequently  examined  as  a  wit- 
ness for  the  prosecution  at  a  preliminary  enquiry  into  the  dacoity  held  by  the  Magistrate  under 
chapter  XVI II  of  the  Code  of  Criminal  Procedure,  but  he  retracted  his  former  statement, 
(  which,  he  iMiid,  had  been  made  in  consequence  of  police  torture),  and  asserted  tliat  he  knew 
nothing  about  the  dacoity.  The  decoity  case  came  on  for  trial  in  the  Sessions  Court,  but  R* 
WM  not  called  as  a  witness,  and,  in  tiie  end,  the  persons  charged  were  acquitted.  Upon  the 
«ib«tfnient  application  of   the  police,   the  District  Magistrate   withdrew   the    pardon  which 
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had  been  tendereil  to  U,  on  tlir  >rr.  uml  tlmt  the  latter  had  witlidrawn  and  coDtmditrted 
hi»  tirst  siiittMiieiit.  1{  wa-^  in  due cuurrie  charged  bet\ire  the  aaino  Sub- Magistrate  with  baviug 
been  tme  of  ihe  (hicoij"-,  :'ui    was  cuimiiitted  for  trial: 

i/^/t/,  ilmi  ii)e  coinniitiiJLiit  was  k'gnl.  Tlie  words  **  In  the  case,"  which  occur  in  »ec- 
tion  8.H7  (2)  of  f he  (  «Hie  of  Criuiinul  Procedure,  include  a  prehuiinary  enquiry,  and  do  nut 
refer  to  the  trial  aU>ne.  If  there  i.s  reabon  to  helieVe  that  a  pernon  to  wlioiii  pardon  lutd 
been  teutlered  will  give  false  evidence,  there  in  no  duty  on  the  prosecution  to  put  him  for- 
ward as  a  witnes:^.  Parilon  condiiionaily  granted  may  he  at  once  withdrawn  ae  8cM»n  as 
good  faith  has  been  broken,  and  good  faiili  is  broken  if  the  witness  does  not  disclose  tJie 
truth  to  the  Magistrate.  The  proper  authority  to  withdraw  a  pardon  is  the  authority  whicii 
granted  it. 

Queen- Empress  v.  Manick  Chandra  Sarkar,  (I.L.R.,  24  Calc,  492),  followed. 

Semble^  that  when  panlon  is  revoked,  no  steps  Bhonld  he  taken  agaitYst  the  person  who  bo 
forfeits  it  until  after  the  trial  of  the  other  accused  is  over  ;  and  that  his  trial  should  then  pro- 
ceed de  novo, 

Queen-Empress  v.  Brij  Narain  Mau^  (l.L.ll.,  20  All.,  529),  and  Que^n-Emprees  v.  Bk*^^ 
(I.L.R.,  23  Bom.,  493),  considered. 

Case  referred  for  the  orders  of  the  High  Court.     The  facts    appear    from    the 
headuote  and  are  fully  set  out  in  the  lollowing  judgment : — 

Mr.  W.  Barton  for  the  Public  Prosecutor, 

The  accu&ed  was  not  represented. 

Benson,  J. — The  facts  of  the  case  are  stated  by  the  Sessions  Judge  in 
paragraph  4  of  his  letter  of  reference  as  follows  : — 

**  The  facts  of  the  present  case  seem  to  be  these — Ramasanii,  the  preseot 
accused,  was  originally  charged  by  the  Police  with  being  one  of  a  band  of  da- 
coitb  whose  crime  was  committed  on  the  night  of  8id  February  1900  ac  Egat- 
toor.  He  is  said  to  have  made  a  confessional  statement  to  the  Stationary  bub- 
Magistrate  of  TriveUore  on  the  loth  February  1900  (exhibit  A).  Pardon  was 
tendered  to  him  by  the  iStationary  Sub- Magistrate  under  the  District  Magis- 
trate's order  (not  sent  to  this  Court,  but  vide  Sub-Magistrate's  proceedings, 
dated  15th  March).  Subsequently,  on  7th  March  1900  he  was  examined  by 
the  same  Sub-Magistrate  as  tiflh  prosecution  witness  at  a  preliminary  enquiry 
into  the  dacoity  held  under  chapter  XVI II,  Criminal  Procedure  Code.  He 
then  (vide  exhibit  B)  retracted  his  formtn- St atoment,,protested  that  he  knew 
nothing  about  the  crime,  and  asserted  that  he  had  made  the  statement, 
exhibit  A,  in  consequence  of  police  torture. 

*'  At  the  trial  in  this  Court  (Caletular  Case  No.  12  of  1900)  before  my 
predecessor  Mr.  O'Farrell  and  a  Jury,  he  was  not  put  into  the  witness  box  as  a 
prosecution  witnesss,  nor  was  his  evidence  heard  at  that  trial,  which  ended  on 
26th  April  1900  in  the  acquittal  i>f  the  twelve  men,  who  were  then  tried  for 
the  crime. 

"The  Police  applied  on  7th  May  1900  to  the  District  Magistrate  for  with- 
drawal of  the  pardon  tendered  t(»  Kaniasanji,  and  on  22nd  August  1900  the 
District  Magistrate  in  his  proceedings,  Dis.  No.  756/M  of  1900,  passed  the  follo- 
wing order: — 'Riunasami  having  withdrawn  and  contradicted  his  first  atatemefit, 
the  pardon  tendered  to  him  under  section  337  is  hereby  wilhdmwn/ 

"  Thereupon  the  police  have  charged  Ramasami  before  the  same  Sub- 
Magistrate  for  having  been  one  of  the  dacoits,  and  Kctmasami  now  stands  cmu- 
mitted  by  the  Sub- Magistrate  for  trial  by  this  Court." 

The  Sessions  Judge  considers  the  commitment  illegal  and  recommends 
that  it  be  q^uashed  on  two  grounds.    The  fiist  is  that  section  337  (2)^  CriniiiM^ 
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f)rocedure  Code,  requires  that  every  person  accepting  a  tender  of  pardon'  *'  «baU 
be  exjiniined  as  a  witness  in  the  case,"  and  that  the  words  "  in  the  case  "  meajin 
beFore  the  Sessions  Court  and  are  not  satisfied  if  the  witness  is  examined  only 
in  the  preliminary  enquiry,  as  in  the  present  case. 

*  I  do  hot  think  that  this  view  is  correct,    I  think  the  words  *'  in  the  case** 
are  pwrjKKsely  used  ho  as  to  include  the    preliminary  enquiry  and  do   not  refer 
to  the  trial    only.    There  iire  many  cases  in  which   there  would  be  no  need  to 
examine  the  approver  as  a  witness  bc^fore  the  Court  of  Sessions,  e.gr,  where  tb© 
Magistrate  discharges  the  accused,  or  where  the  accused  dies  before   the  tri^lj 
or  where  the  accused  pleads  guilty  before  the  Sessions  Court  and  is    convicted 
on  the  plea.     Could  it  be  held  that  if  the  approver  in  these  cases,  when   ex- 
amined at  the  preliminary  enquiry,   kept   back   material  evideiice  within,  hif 
knowledge,  the  pardon  could  not  he  withdrawn,  and  that  the  witness  must  go 
8cot>rree  though  guilty  of  the  offence  of  which  he  had   been   pardoned  on  con- 
dition of  making  a  full  disclosure  f    I  can  see  no  reason  for  such  a  conclusion. 
The  case  relied  upon   by  the   Sessions  Judge  (  Queen- Ertvprew  v.  Natn^Q)  if 
not  ait  liuthority  which  supports  his  view,  for  in  that  case  the  commitment  was 
quashed  for  other  retisons.    The  Judges,  no  doubt,  considered  that  the  person 
to  whom  tender  of  pardon  was  made  ought  to  have  been   made  available  foe 
examination  before  the  Sessions  Court  and  gave  that  as  an  additional  reasoii 
for  quashing  the  commitment,  but  it    was  not  the  primary  reason.    Moreover^ 
in  the  present  case  the  man  was  sent  up  as  a  witness  to  the  Sessions  Court  and 
was  available  as  a  witness  though  not,  m  fact,  examined   by  either  side.    On 
]the  oth-er  hand  in  Queen-Empress  v.  Brij  Narain  Man(2)  the  Court  clearly 
was  of  opinion  that  failure  on  the  part  of  the  approver  to  fulfil   the  conditions 
of  the  pardon  when  examined  at  the  preliminary  enquiry  before  the  Magistrate 
was  a  sufficient  reason  for  at  once  revoking  the  sanction  and    committing  thd 
witness  to  stand  his  trial  for  the  offence  originally  charged  against  him. 

It  may,  perhaps,  be  doubted  whether  the  opinion  of  the  Judges  in  that 
case  that  the  approver  might  be  at  once  committed  to  stand  his  trial  with  those 
who  were  originally  his  co-accused  is  correct.  The  better  opinion  seems  to  be 
that  beyond  revoking  the  pardon  nothing  should  be  done  against  him  until 
after  the  trial  of  the  other  accused  is  over,  and  that  his  trial  should  then  pro- 
ceed de  novo  (  Queen- Emprese  v.  -B/tau(3)  and  cases  there  quoted). 

This  is  exactly  the  procedure  observed  in  the  present  case. 

The  Sessions  Judge  is  of  opinion  that  the  man  should  have  been  given 
an  opportunity  of  earniiig  his  pardon  in  the  Sessions  Court,  and  says  that,  if  be 
bad,  he  might,  in  that  Court,  have   complied   with  the   conditions  on   whicli 

E anion  was  granted.  I  do  not  think  that  this  view  is  correct  The  man 
aving  failed  to  comply  with  the  conditions  of  his  pardon  when  examined  on 
oath  before  the  Magistrate,  there  was  no  reason  for  the  prosecution  to  think 
that  he  would  give  other  evidence  before  the  Sessions  Court.  There  was,  in 
my  judgment,  no  reason  why  the  prosecution  should,  in  the  Sessions  Court, 
put  forward  as  a  witness  for  the  prosecution  a  maii  who  they  had  every  reason 
to  think  would  give  false  evidence.  Ife  was  bound  over  and  was  available  for 
examination  if  the  Court  or  the  accused  wished  to  examine  him,  but  I  do  not 
think  that  there  was  any  duty  on  tht5  proseojition  to  examine  him.  .Even  if 
Be  were  examined  in  the  Sessions  Court  and  gave  the  evidence  origi- 
nally expected  from  him   when   pardoned,   his  evidence   would  be   of  little  or 

(l)I.L.U,,27Calc.,  137.        (2)  I.L.U.,  20  AH.,  M9.        (3)  I.L.R.,  23  Bom.,  493.  ' 


Digitized  by 


Google 


74  I.L.R.24Ma.d.33T 

no  value  in  consequeMce  of  his  previous  contradictory  evidence  before  the  Magit^ 
trate.  In  fact,  if  the  prosecution  was  bound  to  follow  the  course  proposed  hj 
the'  Ses^dns  Judge,  the  provisions  of  the  law  which  aim  at  securing  convictions 
by  the  grant  of  pardons  would  become  nugatory  for  the  approver  could  always 
«ave  himself  without  materially  assisting  the  prosecution.  It  would  only  be 
necessary  for  him  to  give  false  evidence  before  the  Magistrate,  and  reserve  the 
truth  for  the  Sessions  Court.  The  latter  would  *'  earn  his  pardon,"  while  the 
former  would  deprive  the  latter  of  any  weight  it  might  otherwise  have  in^  favour 
of  the  prosecution.  When  a  pardon  has  been  tendered  and  has  been  accepted., 
the  utmost  good  faith  must  be  kept  on  both  sides.  Good  faith  is  broken  if  the 
witness  does  not  disclose  the  truth  to  the  Magistrate,  and,  in  my  opinion,  the 
conditional  pardon  may  be  at  once  withdrawn  as  soon  as  good  faith  has  been 
broken. 

The  second  objection  to  the  commitment  taken  by  the  Sessions  Judge  is 
on  the  ground  that  the  District  Magistrate  had  no  power  to  withdraw  the 
pardon  aft^rthe  Sessions  trial  was  over,  and  that  such  power  rested  with  the 
Sessions  Court  alone.  The  Criminal  Procedure  Code  does  not  specify  by  whom 
a  pardon  may  be  withdrawn.  Ordinarily  the  authority  which  makes  an  offer 
has  power  toAvithdraw  it,  and  in  the  case  of  Queen-Emjyresa  y.Manick  Chandra 
Sarkctril)  it  was  expressly  ruled  that  the  proper  authority  to  withdraw  a  pardon 
js  the  authority  which  granted  it  (in  that  case  the  Joint  Magistrate  )even  after 
the  trial  has  been  held  in  the  Sessions  Court.  I  am  of  opinion  that  that  ruling 
is  correct  . 

Lastly,  it  was  suggested  in  the  course  of  the  argument  that  the  District 
Magistrate  has  given  no  auflficient  refason  for  withdrawing  the  parilon,  that  the 
withdrawal  is  therefore  illegal,  and,  as  a  consequence,  that  the  commitment  is 
also  illegal.  This  is  not  a  ground  taken  by  the  Sessions  Judge,  and,  in  %ny 
opinion,  there  are  no  materials  before  us  from  which  we  can  say  that  the  with- 
drawal was  not  made  until  after  the  conclusion  of  the  Sessions  trial  when  all 
the  fitcts  of  the  case  and  the  evidence  must  have  been  before  the  District  Magis^ 
trata  There  is  no  appear  before  us  against  the  order  of  the  District  Magistrate, 
nor  is  there  any  application  before  us  to  revise  it.  I  think  we  must  take  it 
that  the  District  Magistrate  was  satisfied  that  the  Approrer  when  he  withdrew 
and  contradicted  his  first  statement  was  giving  false  evidence  or  was  wilfully 
concealing  essential  facts.  If  he  was  so  satisfied,  he  had  power  under  section 
339,  Criminal  Procedure  Code,  to  withdraw  the  pardon. 

I  would  inform  the  Sessions  (Judge  that  the  commitment  is  not  illegal 
imd  that  he  sjjou Id  proceed  with  the  trial  according  to  law. 

Davies,  J. — 1  concur. 


1 900  December  1 7.  I.  L.  R.  ^  Mad:  337. 

Before  Sir  Arnold  Whife,  Chief  Justice ^  amd  Mr.  Justice  Benson. 
QUEEN-EMPRESS  v.  KUNIYIL  RARU  and  another.* 

Criminal  Procedure  Code— Act  V  of  1898,  s.  203— Disiniwal  of  complaint— Refusal  by  Magis- 
trate to  take  cognizance  of.  case— Subsetiuent  trial  by  Iiiin. 

A  complaint  was  laid  in  the  Court  of  a  Town  Magistrate,  charging  certain   persofis  witb 

ta— -— ~ •im 

•  Criminal  Btvition  Case  No.  440  of  1000,  (1)  LL.R,,  24  Calc.,  492. 
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liavto^  coTOmitted  offences  under  the  Hegi3tration  Act.  The  Town  Magistrate  dismissed'  ther 
complaint  on  the  ground  that  sanction,  wiiich  he  deemed  to  be  necessary,  had  not  been  obtain- 
ed. The  complainant  obtained  sanction  and  thereupon  the  Town  Magistrate  proceeded  with 
the  case  and  convicted  the  accused.  On  appeal,  the  Deputy  Magistrate,  while  agreeing  that 
the  accused  were  guilty,  reversed  the  conviction  on  the  ground  that  inasmuch  as  the  Town 
Magistrate  had  once  thrown  out  the  complaint  under  section  203  of  the  Code  of  Criminal  Pro- 
cedure, he  could  not  subsequently  entertain  it.  On  the  case  being  referred  to  the  High  Court 
for  orders  : 

Held^  that  though,  in  form,  the  Town  Magistrate's  order  purported  to  dismiss  the  com- 
plaint under  section  203,  ip  substance  it  refused,  to-  take  cognizance  of  the  offence  on   th^^ 
ground  that  sanction  wm  necessary  and  had  not  been,  obtained  ;  and  tbatr  the  acquikal  must 
be  set  Asidev 

Case  referred  for  the  orders  of  the  High  Court.  A  cornplainfr  was  ffled  in  the- 
Court  of  the  Second-class  Magistrate  of  Calicut  Town  against  two  persons  for 
committing  an  offence  tinder  the  Registration  Act.  The  Magistrate  dismissed, 
the  complaint  on  the  ground  that  it  had  b^en  filed  without  sanctionv  Com- 
plainant then  obtained  sanction  and  the  Town  Magistrate  proceeded  with  the 
case,  and  convicted  the  accused.  On  an  appeal  being  prefened  against  that 
conviction,  the  Deputy  Magistrate  agreed  with  the- Town- Magistrate  that  the- 
accused  were  guHty,  but  reversed  the  conviction  6n  the  technical  ground  that 
as  the  Town  Magistrate  had  once  thrown  ont  the  complaint  under  section  203 
of  the  Code  of  Criminal  Procedure,  he  could  not  subsequently  entertain  it.  ^e 
relied  upon  QiLeen-Empress  v.  Adam  Kfmn(l),  and  the  cases  cited-  thepeinV 
This  refercMce  was^  in  consequence,  made  by  the  District  Magistrate. 

Mr.  2).  Chamier  for  the  Public  Prosecutor,  in  support  of  the  reference,. 
contended  that  sanction  was  not  in  fact  necessary  for  the   institution   of  tha 
proceedings  against  the  accused  ;  and  that  Queen-Empress  v-,  Adam*Khan{l)^ 
relied  on  by  the  Sub-Magistrate,  did  not  support  the  proposition  laid  down  by 
him.     In  that  case  it  was  held  that  a  matter  could  not  be  re-opened  by  another 
tribunal  having  the  same  powers  ;  and  the  Judges  expressly  stated   that   their 
ruling  did  not  conflict  with  C&lcutta  cases  in  which  it  had   been   held   that  a> 
Magistrate  who  had  dismissed  a  complaint  was  not  precluded.from  himself  en- 
tertaining again  what  was  in  substance  the  same  complaint.     He  als(>  referred 
to  Nilratan  Sen  v.  JogeshChundra  Bkuttacha/ijee(z),  smd  KomaV  Cltandrot 
Pal  V.  Ooiir  Chand  Avdhikari(3) . 

Govin^  Menon  for  the  accused. 

Judgment. — Section  20^' of  the  Code  of  Criminal  Procedure  refers  to~ 
the  procedure  of  a  Magistrate  who  has  taken  cognizance  of  a  case.  Sectiorv 
195  of  the  Code  of  Criminal  Procedure  debars  a  Magistrate  from  taking  cog- 
nizance of  certain  offences  unless  sanction  has  been  obtained*  In  form-,  no*- 
doubt,  the  Magistrate  before  whom,  in.  the  present  case,  the  complaint.wa.s  pre-- 
ferred,  purported  to  dismiss  the  complaint  under  section  203  of  the  Code  of 
Criminal  Procedure.  In  substance  what  he  did  was  to  refuse  tb  take  cognizance  • 
of  tbe  oflfence  on  the  gtound  that  8anction<^to  prosecute  was  necessary^  and  sanc- 
tion had  not  been  obtamed. 

In  the  Calcutta  cases  and  in  the  Allahabad  case  to  which-  our-  airtention* 
has  been  called  {Queen-Empress  v.  AdamKhan{l\  iHh^tan  Stnrv.   Jofpssk^ 
Chundra  Bhuttacharjee(2)  andATomai  Chandra  Palv.'O^ur  GkfmtdAudhi' 
jbari(3));  the  Magistrate  before  whom  the  first   complaint,  was  preferred   took. 


(I)  r.L.R.,  22  All.,;i06.        (2)  I.L.R.,  23  Calc,  983.        (3)  I.L.R.,  24  Calc,  28(L 
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cognizance  of  the  alleged  ofiEence  and,  after  adjudicating  npon  the  case,  mad# 
ah  order  under  section  20S  of  the  Code  of  Criminal  Proceaure. 

TH^ese  cases  are  clearly  distinguishable  from  the  present  case. 

We  must  set  aside  the  acquittal  and  direct  the  Magistrate  to  deal    with 
the  appeal  according  to  law. 


1901  Feb.  15.  I.  L.  R.  24  M|Ul.  414. 

Before  Mr.  Justice  Subralimania  Ayyar  aiad  Mr.  Justice  Davies. 
QUEEN-EMFBRESS  v.  DORASAMI  AYYAR  (AccusiD  No.  2)» 

Criminal  Procednre  Code — Act  V  of  1898,  «.  288 — Statement  of  witness  before    eDnnnittTny 
'  Magistrate  treated  as  evidence  at  a  trial  before  Court  of  Session — Evidence  duly  taken. 

Under  section  288  of  the  Code  of  Criminal  Procednre  the  Court  is.  not  restricted  to  ad- 
mitting the  evidence  of  a  witness  duly  taken  before  the  committing  Magistrate  merely  for 
th«  purpose  of  contradicting  that  witness  when  be  is  called  as  a  witness  at  tlie  Sessions  Goart. 
Tl^  Kection  is  intended  to  enable  the  Court  to  read  the  previous  evidence  as  sub^stantive  evi- 
dence in  the  case,  at  the  trial,  where,  for  the  purposes  or  justice,  the  adoption  of  such  a  courset 
is  '  focmd  necessary  by  the  Judge. 

ClUROICH  of  voluntarily  causing  hurt  for  the  purpose  of  extorting  a  confession 
or  information  which  might  lead  to  the  detection  of  an  offence,  under  section 
330  of  the  Indian  Penal  Code,  and  of  voluntarily  causing  hurt  for  the  purpose 
of  constraininga  person  to  do  an  illegal  act,  under  section  327  of  the  Indian 
Penal  Code.  During  the  trial  at  the  Court  of  Session  the  Sessions  Judge, 
having  reason  to  doubt  the  evidence  then  given  by  some  of  the  witnesses'  called 
on  behalf  of  the  prosecution,  permitted  the  statementa  of  those  witnesses  be* 
fore  the  committing  Hagistrale  to  be  treated  as  evidence  in  the  case.  He 
made  the  following  statement  in  the  course  of  his  judgment : — "  The  present 
is  one  of  that  troublesome  class  of  cases  in  which  the  chief  witnesses  havo 
been  palpably  gained  over  by  the  defence.  The  Public  Prosecutor  could  hardly 
obtain  an  inteiiigible  reply  from  either  of  the  women,  while  questions  put  by 
the  Pleaders  for  the  defence  were  clearly  and  promptly  answered.  Most  of. 
the  other  witnesses  endeavoured  to  minimise  their  knowledge  of  what  had 
t4iken  place.  I  therefore  allowed  several  of  the  depositions  given  in  the  k>wer 
Court  to  be  iiled  under  section  288,  Criminal  Procedure  Code."  These 
witnesses  had  not  been  cross-examined.  The  accused,  two  in  numberi,  were 
both   convicted,  and   preferred  these  appeals. 

Mr.  D.  Chamier  f<>r  the  accused  in  Appeal  No.  1036  (rf^l900L 

Mr.  Joseph  Satya  NacUir  for  the  accused  in  Appeal  No.  18  of  1901. 

In  the  course  of  the  argument  a  question  was  raised  as  to  the  admissibi* 
lity  in  evidence  of  the  stateinents  which  the  prosecution  witnesses  bad  given 
before  the  committing  Magistrate.  It  was  suggested  that  those  statements 
could  not  be  **  evidence  duly  taken  "  within  the  meaning  of  section  288 
of  Criminal  Procedure  Code,  inasmuch  as  the  witnesses  had  not  been  cross* 
examined;  and  their  mere  statements  as  given  in  examination-in^hief  C9uld 
not;  be  accepted  as  reliable.  It  was  the  general  practice  to  reserve 
cix»«-examination  of  prosecution  witnesses  before  committing  Magistrates 
incases   likely   t9   be  committed    for  trial.    That   practice   was  adopted   in 

o  Orixuioal  Appeals  Nos.  1035  of  19QQ  and  18  of  190L 
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the  interests  <if  accused  persons.  If  such  statements  of  prosecution  witnesses 
before  committing  Magistrates  could  be  filed  under  section  288  it  would  be 
UBsafe  to  reserve  cross-examination,  and  the  interests  of  accused  persons 
would  be  prejudiced.  The  only  reasonable  construction  of  section  288  was  that 
the  previous  statement  of  a  witness  might  be  put  to  him  with  a  vie^y  to  con^ 
tradict  hia  evidence  at  the  trial  if  the  latter  were  questioned.  Reference  was 
made  to  Ovjeen-Empress  v.  Sagal  Samba  Sajao  (1);  Queen  v.  ATnamdla  (2) 
4Uid  Queen  Empress  v.  Dan  Sahai  (3). 

The  Public  Prosecutor  (  Mr.  E.  B.  Powell )  for  the  Crown. 

<Jl7D0HENT. — We  are  unable  to  accede  to  the  contention  that  sectiofi  288^ 
of  Ae  Criminal  Procedure  Code  permits  the   production  of  the  evidence  given  = 
before  the  committing  Maffistrate  only  for  the  purpose  of  contradicting   the 
witness  at  the.  Sessions  trial.    If  that  were  all,  the  provision  -  would   be  quite* 
uimecessary  and  superfluous  inasmuch  as  such  evidence  could   be  adduced  for> 
the  purpose  stat^  under  the  Evidence  Act.    There  can  be  no  doubt  the  provi-^ . 
sion  was  intended  to  enable  the  Court  to  read  the  previous  evidence  as  substan^ 
tive  evidence  in  the  case  at  the  trial  where,  for  the  purposes  of  justice,  the 
adoption  of  such  a  course  is  found  necessary  by  the  Judge.    Such  evidence  • 
may  b^  used  as  much  in  &vour  of  the  defence  as  in  support  of  the  prosecution. 
In  this.  caj»  we  think  the  Judge  was  well  advised  in  adopting  the  course  he 
took.    The  evidence  of  the  first  prosecution  witness,  even  as  it  was  given  at 
tfce  trial,  is,  in  our  opinion,  sufficient  to  warrant  the  conviction  of  both' 
prisoners.    There  never  has  been  any  doubt  as  to  the  commission  of  the  ofk 
fence  charged,  and  the  only  question  is  wheth^  the  policemen  who  committed 
the  offence  were  the  two  prisoners.    The  woman  was  admittedly  in  the  custody 
of  the  first  prisons  during  the  period  the  hurt  was  caused'  and  the  second 
prisoner  was  present  all  the    time,  and  as    the    superior  officer  engaged 
in  the  investigation  of  the  case  he  was  prvma  fade  responsible  for  any 
thing  done  to  the  woman  while  in  police  custody.    It  is  impossible  that  the 
hurt  could  have  been  caused  to  the   woman  without  the  cognizance  of  these 
two  men,  if  they  did  not  themselves  cause  it,  as  the  woman  in   her    earlier 
deposition  expressly  stated  they  did,  and  in  her  present  evidence  implies  the 
same.     The  conduct  of  the  prisoners  in  not  reporting  in  their  report  (  exhibit 
N  )  the  marks  of  injuries  on  the  person  of  the  woman,   which  were  discovered 
two  days  afterwards,  is  a  concealment    on   their  part  telling  strongly  against 
them.     We  have  therefore  no  hesitation  in  confirming  the  convictions  and 
s^tences  and  dismissing  the  appeals. 


1901  March.  13.  L  L.  R.  24  Mad.  417. 

Before  Mr,  Justice  Davies  and  Mr.  Justice  Benson. 
QUEEN-EMPRESS  v.  GANGAYYA.* 

Ahkari  Act  (Madras)  Act  I  of  1886,  s.  66  (g)— "  Wash  "  fit  for  distillation—"  Materials  "  fop 
maoufacturing  liqpor. 

A  Ji^uid  mixture  known  fu  "  wash^  **  consistinc  of  jaggery  and  babool  bark  and  proved 
to  be  fit  for  distitlation,  constitutes  "  materials"  for  uie  purpose  of  manufacturing  liquor  within 
the  meaning,  of  section  66  (g)  of  the  A^bkari  Act 

m  .1  M  I  I  .  I  I  ■  ■  I  II  — I  ■  ■  ■  w    I  ifc 

•  Criminal  Appeal  No.  691  of  1900. 
(1)  LL.  R.,2LCaIc.,  642.      (2)  12  B.L.R.,  Appx.  15.       (3)  LL.R.  7,  AU.,  862. 
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Charge  of  illicitly  possessing  wash  fit  for  illicit  distillation  of  arrack  and    con- 
cealing the  saoae,  preferred    under   section  56   (g)  of  Madras  Act   I  of  1886r 
The  Sub-Inspectors,  as  first  and    second  prosecution   witnesses,  deposed   that- 
"  wash  "  is  a  mixture  of  jaggery,  babool  bark  and  other  intoxicating  drugs,  and 
is  fit  for  distillation.     The  Magistrate  acquitted    the   accused  in  the   following 
judgment : — "  The  Inspector  of  Salt  and  Abkari   Revenue,   Cuddapah   Circle, 
charged  the  accused  for  illicitly  possessing  wash  waste  fit  for  illicit  distillation 
of  arrack  and  concealing  the  same  in  a  field  near  Tavvaripalli,  an  offence  puni- 
shable under  section  65  (gr)  of  Act  I  of  1886.    The  prosecution  evidence  shows 
that  when  the  witnesses  were  marching  in   the   street   they   observed,   before 
daybreak  on  6th  February  1900,  the  accused  issuing  from  a  house   with  a  pot 
and  proceeding  towards  a  paddy-field,  depositing  the  pot  there  and  going  away,, 
when  he  was  arrested.     The  pot  is  said  to  have  contained  what  is  called  wash, 
which  is  explained  to  be  a  mixture  of  Jaggery,    babool  bark  and  other  intoxi- 
eating  drugs.     It  is  said    to  be   fit  for  distillation.    The  liquid   wash  was  not 
analysed  to  find  out  what,  if  any,  intoxicating  drugs  it  contained.    The  accused 
said  that  he  carried  no  pot,  but  that  when  he  was  proceeding  in  the  street,  he 
was  unjustly  arrested.     The  witne^es  for  the  defence  bear  out  the  accused's 
statement.    The  pleader  Mr.  Nanjundappa  brings  to  notice  in   his  argument 
that  wash,  such  as  it  is  called,  is  neither  material  nor  implement,  or  apparatos^ 
used  for  the  purpose  of  manufacturing  liquor,  and   under  Qtieen-Empress  ▼. 
8andi  Donnai  S(ibu{l)  it  is  no  offence  to  possess  wash  even  if  it  is  possessed, 
which  the  accused  did  not  possess.    In  the  case  referred  to  in   the  foregoing 
paragraph,  the  accused  had  been  charged  for  being  in  possession  of    mixture  of 
some  boiled  rice  with  dried  ginger  and  nuts  of  the  marking-nut  plant,  which 
mixture  the  accused  in  that  case  admitted    he  had   for  manufacturing  liquoL 
The  High  Court  observed  that  the  mixture  was  certainly  not  an   implement 
for  the  manufacture  of  liquor.    The  mixture  was  not  liquor  which   the  accused 
intended  to  manufacture  liquor  with  the  mixture.    The  conviction  was  there- 
fore quashed  by  the   High  Court.    This  seems  a  case  similar  to   that.    Here 
the  man  is  alleged  to  have  taken  the  pot  containing  the  wash,  not   from  the 
accused's  house,  but  from  the  house  of  somebody  else.    The  wash  is  said   to  be 
not  liquor  fit  for  drinking.     Section  55  (gr),  under  which  the   accused  is  char- 
ged, only  makes  it  punishable  to  possess,  use  or  keep  any  materials,  still,  utensil, 
implement  or  apparatus  whatsoever  for  the  purpose   of  manufacturing  liquor 
other  than  tKxldy  or  any  intoxicating  drug.    The  wash  in   question   cannot  be 
deemed  materials  or  any  of  the  other  things  named,  nor  does  the   possession  of 
wash  independently  amount  to  an  offence  under  any  clause   of   section  55.    I 
find,  under  these  considerations,  the  accused  not  guilty  and  acquit  him  under 
section  245  of  the  Code  of  Criminal  Procedure.    Under  section  617  of  the  Code 
of  Criminal  Procedure,  the  wash  will  be  destroyed." 

Against  that  acquittal  this  appeal  was  preferred  by  the  Public  Prosecutor. 

Mr.  i\r.  Subrahmanyam,  (  for  the  Public  Prosecutor),  for  the  Crown. 

The  accused  was  not  represented. 

Judgment. — The  Second-class  Magistrate  is  entirely  wrong  in  supposing 
that  the  "  wash  "  consisting  of  a  liquid  mixture  of  jaggery  and  oabool  bark  is 
not  "  materials "  for  the  purpose  of  manufacturing  liquor.  The  evidence  of 
the  Abkari  officers  on  that  point  is  clear  and  is  not  contradicted. 

The  case  to  which  the  Second-class  Magistrate  refers  (Weir's  *  Criminal 

(1)  Wcir'8  » Criminal  HwUng*;  p.  4U. 
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Rulings/  page  417)  in  support  of  his  view  is  totally  irrelevant.  It  was  passed 
<a8  appears  from  th^  report  itself)  with  reference  to  the  language  of  section 
23A  of  Act  III  of  1864  as  amended  by  Act  V  of  1879,  which  Acts  were  repealed 
by  the  present  Act  I  of  1886.  The  former  Acts  were  defective  in  not  providing 
for  the  case  of  possession  of"  materials  "  for  distillation,  but  the  defect  was 
remedied  by  the  present  Act,  and  it  was  under  the  present  Act  that  the  charge 
"Was  made. 

We  set  aside  the  acquittal  and  convict  the  accused  (Gangireddi  Qangayya) 
of  an  offence  punishable  under  section  55  (g)  of  Act  I  of  1686,  and  sentence 
liim  to  pay  a  fine  of  Rs.  10,  or  in  default  of  payment  to  suffer  one  month  » 
rigorous  imprisonment. 


1901  March  25  to  29.  Apnl  1  I.  L.  R.  24  Mad.  523- 

to  3,  10  to  12  and  17.  J/ay  1. 

Before  Mr.  Justice  DavieSj  Mr.  Justice  Benson  and  Mr,  Justice 
Baashyaiti  Ayyaoiyar. 

KINQ^EMPERORt;  TIRUMAL  REDDI  and  others.*  KING- 
EMPEROR  v.  SUBBI  REDDI.§ 

Criminal  Prwedure  Code — Act  V  of  181)8,  fts.  285,  637 — Coinin  en  cement  of  trial  for  mur- 
der by  Judge  and  two  aH8e«8or8 — Absence  of  one  nMnetwor  during  portion  of  the  trial-*- 
KeRUniption  of  bin  Bcut  by  aK8eH8or  and  biH  opinion  expressed  and  recorded  by  the  Judge 
— Legality  of  trial — ConKpiracy — Abetment — Penal  Codt — Act  XLV  of  1860,  b.  109. 

A  trial  for  nmrder,  anispirncy  to  murder,  and  abetment  of  nnirder,  duly  commenced  be- 
ifure  a  Scseions  Judge  and  two  aHHesKors,  and  continued  for  about  8even  weeks.  During  that 
•period  one  of  the  afineasors  was  permitted  to  absent  bimHclf  during  two  whole  days,  and  five 
iialf  days  respectively  ;  at  tir8t,  ko  that  he  might  visit  his  mother  on  her  death-bed,  and  subse- 
quently, to  perform  the  daily  obscfiuies  rendered  necessary  by  her  decease.  He  then  resumed 
hh  fteat  as  an  ansessor  and  continued  so  to  act  until  the  tennination  of  tlie  trial,  all  the  deposi- 
tions recorded  in  his  absence  having  been  read  by  him  on  his  return.  At  the  conclusion  oi  the 
trial  the  SessioiiR  Judge  invited  the  opinion  of  ejich  assessor,  and  recorded  it.  The  opinfon  d£ 
-each  was  that  all  accused  were  guilty  and  the  Ju<Ige,  concurring  in  that  opinion,  convicted  the 
accused.  The  prisoners  appealed  to  the  High  Court,  where  it  was  contended  that  the  Judge 
find  acted  contrary'  to  htw  in  allowing  the  assessor  who  had  been  absent  to  resume  his  seat  ae 
«ii  ahscssor,  and  in  inviting  and  taking  into  consideration  his  opinion  in  deciding  the  case ;  and 
that  tlie  conviction  ought  to  be  quashed  : 

Heid,  (Da VIES,  J.,  dissenting),  that  the  finding  and  sentence  appealed  against  had  been 
pasfied  by  a  Court  of  competent  jurisdiction  within  the  meaning  of  section  537  of  the  Code  of 
CriMnnarPTocedure  and  that  tlie  defect  in  the  trial  did  not  affect  its  validity  and  was  cured  by 
that  section  if  the  irregularity  had  '*  not  in  fact  occasioned  a  failure  of  justice  " ;  and  tliat  no 
euch  failure  of  justice  nad  been  shown  : 

•  Referred  Trial  Xo.  61  of  1900,  referred  by  W.  M.  Thorburn,  Sessions  Judge  of  Kur- 
^ool,  for  confinnation  of  tlie  sentence  of  death  passed  in  Sessions  Case  No.  63  of  1900.  In 
'this  cose,  accused  Noe.  1^  4  and  5  preferred  Criminal  Appeal  No.  875  of  1900  ;  accused  No.  2 
prefeired  Criminal  Appeal  No.  874  of  1900  ;  accused  Nos.  3  and  6  preferred  Criminal  Appeal 
lio.  876  of  1900,  against  the  sentence  of  transportation  for  life  ;  accused  Nos.  7  and  8  preferred 
Criminal  Appeal  No.  877  of  1900  ;  accused  No.  9  preferred  Criminal  Appeal  No.  '878  of  1900. 
^Iie  Public  Prosecutor  preferred  Criminal  Appeal  Na  1028  of  1900,  under  section  417  of  the 
Criminal  Procedure  Code,  against  the  judgment  of  acquittal  of  accused  Nos.  1,  2  and  9,  on  the 
charge  of  entering  into  a  conspiracy  to  murder. 

5  Referred  Trial  No.  9  of  1901,  referred  by  G.  W.  Elphinstone,  Sessions  Judge  of  Kur- 
•nool,  for  confirmation  of  the  sentence  of  death  passed  in  Sessioiw  Case  No.  1  of  190L  In  this 
caseii  the  accused  preferred  Criolixial  Appeal  No.  143  of  190L 
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Per.  Bhashtam  Attangar,  J.— Under  the  Indian  Penal  Code  consp{nk;y  except  in  ctffv 
provided  for  by  nectiona  311,  400,  401,  402,  and  121 A  of  the  Code  is  a  tiieris  epecSea  of  abet-^ 
inent  where  an  act  or  an  illegal  oiniBsion  takes  place  in  pursuance  of  that  conspiracy,  and 
■amounts  to  a  distinct  offence  fur  each  distinct  offence  abetted  by  conspiracy* 

Charges  of  murder,  conspiracy  to  murder  and  abetment  of  murder.  In  the 
first  referred  trial,  (Sessions  Case  No.  63  of  1900),  nine  persons  were  charged 
«8  aforesaid.  In  the  second  referred  trial,  (Sessions  Case  No.  1  of  1901),  one 
person  was  charged  with  conspiracy  to  murder  and  murder.  The  accused  fn  the 
latter  case  was  tried  separately  because  he  had  not  been  arrested  in  time  to  be 
tried  with  the  accused  in  the  former,  the  evidence  being,  for  all  practical  pur* 
|>ose8,  identical  in  both  cases. 

The  indictment  in  Sessions  Case  No.  53  of  1900  contained  the  following 
•counts:*— "^  (i)  That  you,  ....  accused  Nos.  1  and  2,  on  or  about  the 
19th  day  of  March  1899  at  ....  ,  entered  into  a  conspiracy  with  .  , 
,  .  Subbi  Ueddi  [accused  in  Sessions  Case  No.  1  of  1901]  and  accused  No.  9 
to  murder  the  deceased  ....  Ranga  Beddi  ;  that,  in  pursuance  of  that- 
conspiracy,  the  deceased  Ranga  Reddi  was  murdered  on  the  11th  June  1909 
at  Ballavagu  at  about  II  A.M.,  and  that  you  have  thereby  committed  an  offence 
punishable  under  sections  302  and  109  of  the  Indian  Penal  Code,  and  within 
the  cognizance  of  the  Court  of  Sessions,  Kurnool.  (ii)  That  you  accused  Nos^ 
3,  4,  b,  6,  7  and  8  with  the  accused  Nos.  1  and  2  and  Subbi  Beddi  oa  or  about 
the  11th  day  of  June  1900  at  Eallavagu  vanka  within  the  limits  of    ,    .    .    . 

<lid  murder  the  deceased Kanga  Beddi  and  that  yoB  have  there- 

by  committed  an  offence  punishable  under  section  302  of  the  Indian  Penal 
Code,  and  within  the  cognizance  of  the  Court  of  Sessions,  Kurnool.  (iii)  Thal^ 
you,  accused  No.  9    .....    on  or  about  the  19th   day   of  March   1899 

at     »    entered  into  a  conspiracy  with  the  accused  Nos.  1    and 

2  and  Subbi  Beddi  to  murder. lUmga  Beddi,«in  consequence  of  which 

the  said  Banga  Beddi  was  murdered  on  the  11th  June  1900  ;  that  you  abetted 
the  murder  of  Banga  Beddi  by  givinr  information  of  the  movements  of  Banga 
Beddi  on  the  11th  June  1900  to  the  first  accused  in  pursuance  of  which  infor- 
mation prisoners  Nos.  1  to  8  murdered  Banga  Beddi  at  Ballavagv  on  the  11th 
June  1900  and  that  you  have  thereby  committed  an  offence  punishable  under 
sections  302  and  109  of  the  Indian  Penal  Code  and  within  the  cognizance  of 
the  Court  of  Sessions,  Kurnool," 

The  indictment  in  Sessions  Case  No.  1  of  1901  contained  the  following 
<50unt8:— *'  (i)  That  you  [Subbi  Beddi]  on  or  about  the  19th  day  of  March  1899 
M  .  .  .  .  entered  into  a  conspiracy  with  ....  [accused  Nos.  1, 2 
and  9  in  Sessions  Case  No.  53  of  1900]  t«>  murder  one  ....  Banga 
Beddi  of  Gooty  in  pursuance  of  which  conspiracy  the  said  Banga  Beddi  waa 
murdered  on  11th  June  1900  and  thereby  committed  an  offence  punishable 
under  sections  302  and  109  of  the  Indian  Penal  Code  and  within  the  cogni- 
zance of  the  Court  of  Sessions,  Kurnool  (ii)  That  you  on  or  about  the  1 1th  day 
of  June  1900  at  Ballavagu  vanka  within  the  limits  of  ...  .  committed 
murder  by  causing  the  death  of  the  said  Banga  Beddi  and  thereby  committed 
an  offence  punishable  under  section  302  of  the  Indian  Penal  Code,  and  within 
the  cognizance  of  the  Court  of  Sessions,  Kurnool." 

The  following  short  statement  of  the  effect  of  the  prosecution  evidence 
'has  been  prepared  from  the  judgments  delivered  in  the  High  Court : — The 
.deceased  Kanga  Beddi,  B.A.,  B.L.>  was  a  first-grade  pleader,  who  practised  in 
the  district  of  Anantapur  at  Gooty.  accused  No.  1  was  a  brother-in-law  of 
Accused  No.  2^  both  of  them  being  men  of  some  wealth  and  position.    Aecuscid 
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Hos,  t,  4  and  5  were  servants  of  accused  No.  1.  It>  was  alleged  that  Aomisait 
N«>s.  6,  7  and  8  had  been  employed  by  accused  No.  2  or  by  the  accused  in  th« 
other  case,  8ubbi  Keddi,  to  conunit  the  murder  ;  accused  No.  9  was  a  secoi^i 
grade  pleader  in  practice  at  Oooty,  and  an  undivided  brother  of  accused  No.  1* 
The  accused  in  Sessions  Case  No.  1  of  1901,  naraely>  Subbi  Reddi>  wag  also  a 
brother-in-law  of  accused  No.  1  in  the  earlier  case,  he  having  married  Subbi 
Redd  is  sister.  According  to  the  prosecution,  the  murder  of  Ranga  Reddi  took 
place  in  the  foll4>wmg  manner: — On  the  11th  June  1900  the  deceased  pleader, 
B.  Banga  Reddi,  was  travelling  in  his  cart  from  Rayalcheruvu  railway  station, 
which  he  left  at  lO  jLM.,  to  his  fathers  house  in  Ghimalavagttpalli)  seven  miled 
off,  accompanied  by  his  gumastah  Narayan  Riddi  and  by  two  clients  belonging 
to  a  distant  village  named  Rayauipalli,  the  cart  being  driven  by  a  bandyman 
named  Hanumantu.  On  the  way,  the  two  clients  got  down  to  drink  at  a  stream 
and  then  followed  at  a  little  distance  behind  the  cart  When  the  cart  got  to 
the  dry  bed  of  a  stream  called  Rallavagu  or  vanka,  the  time  then  being  about 
11-30  A.M.,  the  first  eight  accused  in  the  earlier  case  and  Subbi  Reddi  met  the 
bandy,  threw  stones  at.  it  and  stopped  it,  the  first  accused  firing  his  revolver  at 
the  bandy  but  without  effect.  Ranga  Reddi  fired  a  shot  in  return  Aroma 
revolver  which  Narayan  Reddi  had  brought  with  him  from  Chimalavagupalli 
but  also  without  effect.  Accused  Nos.  5  and  6  gave  the  bandyman  a  couple 
of  blows  with  sticks  on  the  leg  and  knocked  him  down,  and  accused  No.  7  out 
the  rope  which  fastened  the  bullocks  to  the  pole.  Narayan  Reddi,  the  guma- 
stah, jumped  down  from  the  cart  and  tried  to  run  away  but  was  pursued  and 
stopped  by  accused  Nos.  5  and  8,  who  then  turned  back  and  stopped  the  two 
Ri\yampalli  man  (  who  had  run  up  on  seeing  the  disturbance)  ana  threatened 
to  kill  them  if  they  came  further.  Accused  Nos.  2,  4  and  7  meantime  dragged 
Ranga  Reddi  out  of  the  cart  and  the  accused  No.  2  and  Subbi  Reddi  cut  hiia 
with  their  axes,  accused  No.  1  finally  cutting  his  throat  from  ear  to  ear.  Whea 
going  away  accused  No,  1  took  with  him  the  revolver  which  the  deceased  had 
fired.  Accused  No.  3  was  present  armed  with  a  stick  but  was  not  said  to  have 
taken  any  active  part  in  the  murder.  Two  raiyats  who  were  in  the  fields  h«df 
a  mile  or  so  from  the  spot,  hearing  the  revolver  shots,  ran  up  to  the  scene  of 
offence  in  time  to  see  the  murderers  going  away.  They  recognized  accused 
Nos.  1  and  2  and  Subbi  Reddi,  whom  they  had  previously  known,  and  spoke  to 
Narayan  Reddi  about  the  murder. 

All  the  accused  pleaded  not  guilty,  and  the  defence  of  all  was  that  they 
had  been  elsewhere  at  the  time  of  the  murder,  and  that  they  knew  nothing  as 
to  how  or  by  whom  it  had  been  committed.  They  suggested  that  they  bad 
been  falsely  charged  because  the  real  offenders  were  not  known,  and  because 
there  had  been  long  standing  and  notorious  enmity  between  the  father  of  the 
<leceased  and  accused  Nos.  1  and  9  ;  and  that  the  other,  being  more  or  lestt 
connected  with  them  by  relationship  or  position,  had  been  falsey  implicated 
for  that  reason. 

The  trial  of  the  accused  in  Sessions  Case  No.  53  of  1900  was  commenced 
in  the  Court  of  Session,  consisting  of  the  Judge  sitting  with  two  assessors,  on 
23rd  August  1900,  and  closed  on  24th  October  1900.  On  5th  September, 
after  2  p.m.  the  first  assessor,  by  permission  of  the  Judge,  absented  himself 
from  Court,  and  remained  absent  on  6th  and  7th  September,  the  trial  pro* 
ceediog.  There  was  no  sitting  of  the  Court  on  8th  or  9th  September,  arid 
the  first  assessor  resumed  his  attendance  on  10th  September  and  was  present 
throughout  the  remainder  of  the  trial,  excepting  on  16th,  17th,  18th  and  19th 
September,  on  each  of  which  days  he  was  absent  by  permission^  un|il  1  ?JC 
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The  cause  of  this  absence  was  a  suflBcient  one  and  is  referred  to  in  the  judg- 
ments of  Da  vies  and  Bhashyam  Ayyangar,  JJ.  Sessions  Case  No.  1  of  1901 
was  subsequently  heard  and  determined.  The  result  of  the  cases  was  as  follows : — 
In  Sessions  Case  No.  63  of  1900  the  first  eight  accused  were  convicted  of 
murder,  the  ninth  accused  being  convicted  of  abetment  of  murder.  The  first, 
second  and  ninth  accused  were  acquitted  on  the  charge  of  conspiracy.  Sentence 
of  death  was  passed  upon  all  excepting  the  third  and  sixth,  who  were  sentenced 
to  traisportation  for  life.  In  Sessions  Case  No.  1  of  1901,  the  accused  wa» 
also  convicted  and  sentenced  to  death. 

.  All  the  accused  appealed. 

The  Public  Prosecutor  also  appealed  under  section  417  of  the  Code  of 
Criminal  Procedure  against  the  judgment  of  acquittal  of  the  firdt,  second  and 
ninth  accused  in  Sessions  Case  No.  58  of  1900,  on  the  charge  of  entering  into 
*  ^^^^"^^^y  *^  murder.    This  appeal  was   numbered  Criminal  Appeal  No.  1028 

Mr.  John  Adam,  for  accused  Nos.  1,  4  and  6  in  Referred  Trial  No.  61  of 
1900  and  Criminal  Appeal  No.  875  of  ]900,  raised  the  preliminary  objection 
that  the  trial  in  the  Sessions  Court  was  vitiated  by  rea8on  of  the  alienee  of 
the  first  assessor  during  part  of  the  trial.  He  contended  that  the  evidence 
which  had  been  recorded  during  his  absence  was  very  material,  and  that  he 
had  been  wrongly  allowed  to  give  his  opinion  on  the  case  as  a  whole.  The 
fii-^t  assessor,  he  said,  was  a  retired  Sub-Magistrate  and  his  opinion  wonld  carry 
much  weight  and  must  undoubtedly  have  influenced  the  opinion,  not  only  of 
the  other  assessor,  bnt  aLvo  of  the  Judge  himself  He  referred  to  Queen-Em- 
^res8  V.  Bahw  Lal[\],  Even  if  no  objection  had  been  raised  on  behalf  of  the 
accused  in  the  lower  Court  the  Appellate  Court  would  consider  it  now,  aa  there 
could  be  no  waivfer  in  a  criminal  trial,  especially  where  the  jurisdiction  of  the 
Court  was  in  question.  He  contended  that  under  section  268  of  the  Code  of 
Criminal  Procedure,  a  Court  of  Session  is  not  properly  o^r?t>tituted  unless  there 
are  at  least  two  assessors,  and  that  section  295  of  the  Code  6f  Criminal  Pro- 
cedure contemplates  the  presence  of  at  least  two  assessors  throughout  the 
trial ;  also  that  section  285  of  the  Code,  though  it  lays  down  a  special  course 
of  procedure  upon  the  absence  of  an  assessor,  makes  no  provision  for  an  assessor 
who  has  been  absent  to  resume  his  seat  at  a  later  stage,  and  give  his  opinion 
on  the  case  as  a  whole.  The  absence  of  the  assessor,  he  submitted,  was  not 
a  mere  irregularity  capable  of  being  cured  by  section  537.  The  trial,  no  doubt, 
was  valid  in  its  eariier  stages  but  it  had  become  illegal  from  the  moment  at 
which  the  absent  assessor  was  allowed  to  resume  his  seat,  or  at  all  events  when 
the  opinion  of  the  absent  assessor  was  asked  and  recorded  Queen-Empres^ 
y.Jl/unnaZaip]  and  section  289,  sub-section  [2],  of  the  Code  of  Criminal 
Procedure  were  referred  to,  as  indicating  that  the  whole  procedure  in  the  Court 
below  was  vitiated.  It  was  impossible  to  merely  eliminate  the  first  assessor's 
opinion,  since  the  real  question  was  as  to  the  eCFect  produced  by  that  opinion  in 
influencing  the  opinions  alike  of  the  second  assessor  and  of  the  Judge.  He 
referred  to  Queen-Empress  v.  Muham^mad  Mahmvd  Khan(S),  Queen-Empress 
V.  BaJbuIjal(l),  Proceedings  of  the  Madras  High  Court,  dated  Z2nd  July 
1869(4)  and  Queen-Empress  v.  Ram,  Lal{5),  as  showing  that  the  whole  pro- 
ceedings in  the  lower  Court  were  illegal.  Also  to  Queen  v.  Matam  MckUfi)  as 
showing  that  the  Judge  was  bound  to  consult  the  opinion  of  each  of  the  asse* 

(1)  I.L.R.,  21  All.,  106.  [2]  1.  L.  R.  10  All.  414.  (3)  I.L.R.,  13  All.,  337. 

(4)  Weir's  Crl.  Kul..  3rd  cd.,  p.  927.  (5)  I.L.R.,  15  AU.,  136. 

(«)  22  W.R.,  (Cr.R.),  34. 
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asors  and  that,  in  consequence,  the  opinion  of  the^  first  assessor  could  not  \\e 
treated  as  raere  surplnsiige.  •    ' 

Mr..C.  SabJutpaflii  Ayya,  for  accused  No.  2,  contended  that  the  taking; 
of  the  opinion  of  the  first  assessor  was  not  a  mere  error  of  procedijtre  but  thai 
it  went  to  the  root  of  6he  trial  and  cited  Queen-Endpresa  v.  A^a  Subhana 
Alendre{l), 

Air.  C,  KrisJinan,  for  accused  Nos.  3  and  6,  argued  the  same  point.     .    ,  , 

K.  Ramack(CTulra  Aynjar,  for  accused  Nos.  7  and  8,  referred  to*  the  caae^ 
of  Empress  of  India  v.  Anant  Ram(2) 

'  Sankaran  Nayar  and  Siindara  Ayyar,  for  accused  No.  9,  took  the' 
iwnie' objection  and  contended  that  the  opinion  of  an  jissessor  could  not  b»^ 
considered  in  the  same  light  as  the  testimony  of  an  expert,  as  the  trial  in  this 
Cit^Q  muHt  be  treated  as  one  coiid acted  by  a  Judge  with  the  aid  of  two  assessor's.* 
Th'e'Opin ion  of  the  assessor  was  incapable  of  being  e.xpunged.  The  i^ecordihg!: 
of  the  opinion  wasan'illegal  act.  Section  537  of  the  Code  of  Criminal  Proce- 
dure applies  only  to  those  cases  where  the  proceedings  are  valid  in  law,  though* 
an  irregularity  has  crept  in  of  such  a  nature  as  no*  to  afiect  the  merits  of  the: 
Cfise.  l?hey  contended  that  if  persons  who  have  no  righ<?  to  do  so  are  called 
in  to  assist  the  Court,  the  constitution  of  the  Court  become.^- illegal.  They, 
referred  to  the  article  on  "  Assessors  "  at  pages,  348,  349  of  volttme  I  of  the 
Encyciopsedia  of  the  Laws  of  England. 

Seakacftariar'  and  M.  K  Krishna  Ayyar  for  the  accused  ia.  Referred 

Trialjfo.  9  of  1901  and  CrimiHal  Appeal  No.  143  of  19aL 

The  Public  Prosecutor,  (  Mr.  E.  B,  Powell  ),  in  both  cases  andalschhi  thie- 
appeal  filed  on  behalf  of  the*  Crown,  contended  that  though  the  procedate 
complained  of  might  heve  been  irregular  it  did  not  vitiate  thtj  trial  and  was 
cured  by  section  537  of  the  Code  of  Criminal  Procedure.  The  objection  that^ 
had  been  taken  at  the  trial  had  not  been  clearly  persisted  in  and  the^  coarse 
taken  had,  he  thought,  been  taken  practically  without  opposition.  The  opinion, 
of  the  absent  assessor  might  be  disregarded  and  treated  as  surplusage  and' 
as  a  nullity.  If  he  had  remained  and  never  returned,  no  question  coiiW^iiave- 
arisen.  The  fact  that  he  had  resumed  his  seat  and  had  expres.^  an^  opinioib 
after  hearing  all  the  evidence  which  had  been  recorded  in  his  absence  reJi(£ 
to  him  coeld  not  have  caused  any  failure  of  justice. 

On  the  1st  May  1901,  their  Lordships  delivered  judgrnepts  on.   the  preli- 
minary objection  as  follows: —  ' 

DiTiES,  J. — As  regards  the   preliminary  objection    that   the   oonviotion»x 
of  the  several  appellants  are  bad  in  law  inasmuch   as   the  case  wis   not   triec^ 
by  a  competent  tribunal,   the   following  are  thq  facts:^-The    trial   began  offc 
the  23rd  August  1900^  with  the  aid   of  two  assessors   as   was  right,   and  wafr^ 
regularly  continued  with  the  aid  of  the  two  assessors   from-  day   to  day  .mttil 
the  5th  of  September.     On  the  affeemoon  of  that  day.  and  for  the  two.fi>lh>wing: 
days,  the  6th  and  7th  of  Septetnber,.  the  first   assessor   was-  allowed  te*absent} 
himself  on  account  of  the  illness  and. death  of  his  mother  while  the   tpinl  j>ro- 
ceeded  with  the  aid  of  the  one  rerhainfng  jaseessor.     The*  Judge   did  uoj)  dis^ 
pease  with  the  further  serviqes  of  the  first  assessor  as- be  miglvt  bavied>»e  under 
•ection  285  (1),  Code  of  Criminal  Procedure,  and  as  he  oug^t  .to-  tewe  Aoiw  iS^ 
ie  could  not  adjourn  the  hearing,  for  on  the  assessor's  return  ta  the   Court  ioOk 

(1)  LL,U.^  8  Bom.,  200.        [2]  I.L.R..  4  A]].,  2y3.at  ^  23tu 
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the  10th  of  September,  which  was  the  next  date  of  hearing  after  the  7th.  the 
Judge  reinstated  him  as  fir8fc  assessor,  and  the  depositions  of  the  prosecution, 
witnesses  Nos.  47  to  62  whicli  had  been  taken  during  his  absence  for  the2| 
days  were  then  *'  shown  to,  and  road  by,  him."  The  trial  went  on  with 
the  two  assessors  until  the  14th  September,  but  on  the  following  3  or  4 
days  (  the  Judge  in  his  report  is  not  very  precise  as  to  the  dates  )  the  first 
ftssessor  was  again  allowed  to  absent  himself  every  day  up  to  1  P.M,  in  onler 
i»  perforu^  his  mothers  funeral  ceremonies,  and  the  trial  proceeded  during 
his  abesence,  as  before,  with  only  the  remaining  assessor,  but  **  he  read  the 
depositions  recorded  *'  during  his  absence  before  he  resumed  his  seat  in  lb© 
l^fternoot),"  The  depositions  taken  on  these  ocoa'^ions  were  those  of  defence 
witnesses.  From  the  19th  September  till  the  29th  idem,  when  the  exami- 
j^ation  of  witnesses  was  concluded,  and  up  to  the  15th  Ocoober,  when  the 
trial  was  closed,  both  assessors  sat  together  and,  at  the  end  of  the  trial,  the 
opinion  of  each,  was  taken  and  duly  recorded. 

It  Ts  thus  clear  that  the  trial  purports  to  have  been  conducted  with  the 
ai^  of  two  assessors,  and  it  is  so  made  to  appear  on  the  face  of  the  Judge's 
record.  Neither  in  his  judgment  nor  elsewhere  is  there  anything  to  icdi- 
cato  that  the  two  assessors  had  not  sat  together  throughout  the  trial. 

Kow  my  learned  colleagues  are  of  opinion  that  it  must  be  considered 
that  the  trial  on  and  after  the  5th  September  was  held  with  the  aid  of  only  one 
assessor,  which  was  permissible  under  section  285  (1),  Code  of  Criminal  Proce- 
dure, and  that  the  resumed  sittings  of  the  first  assessor  and  his  taking  pari 
in  the  pix)oeedings  after  his  absence  from  the  5th  to  7th  September  should  be 
treated  as  an  irregularity  not  occasioning  a  failure  of  justice.  I  am  unable  to 
accept  this  view.  In  the  first  place  the  Judge  did  not,  as  a  matter  of  fact, 
act  under  section  285  (1)  nor  does  he  profess  to  have  done  so,  and  in  the  second 
place  the  opinion  of  the  first  assessor  rinding  the  appellants  iguilty  must  have 
done  them  positive  harm  The  first  assessor  happens  to  be  a  retired  Sub- 
Magistrate  versed  in  criminal  affairs  and  it  is  highly  probable  that  his  opinion 
had  great  effect  on  the  mind  of  the  second  assessor,  who  is  an  ordinary  trader 
devoid  of  forensic  knowledge.  Had  the  second  assessor  been  left  to  give  his 
own  opinion  without  hearing  the  first  assessors  opinion  he  njight  have  given 
one  different  from  what  he  Uid.  In  any  case,  the  taking  of  the  first  assessors 
opinion  resulled  in  the  concurtent  opinion  of  two  assessors  which  must  neces- 
sarily have  carried  more  weight  with  the  Judg^  than  the  single  opinion  of 
one  The  opinion  of  an  assessor  is  given  in  the  exercise  of  a  judicial  function 
imposed  on  him  by  law,  and  the  Judge  is  hound  to  take  it  into  consideration. 
He  cannot  dispensf^  with  it.  Considering  the  status  of  the  first  assessor  th^ 
Judge  was  doubt<esa  influenced  by  his  opinion  in  coming  to  his  own  conclusions 
on  the  many  doubtful  points  in  the  case,  which  he  has  himself  set  out  in  his 
judgment,  but  he  had  no  right  to  ask  for  or  take  that  opinion,  and  by  having 
it  his  judgment  was  vitiated.  I  can  see  no  analogy  between  assessors  in  civil 
cases  in  Kngland  and  the  assessors  we  have  in  criminal  cases  in  India.  A  court 
consisting  of  a  Judge  and  two  or  more  assessors  by  which  every  person  mu^ 
be  tried  before  a  Court  of  Session  when  he  is  not  tried  by  jury,  appears  to  i^ 
i\  compromise  between  a  trial  by  Judge  and  jur^,  and  by  a  ^ngle  Judge.  It  is 
u  Qubstitutionai  privilege,  the  benefit  of  which  is  not  confined  to  the  subject, 
for  in  an  appeal  by  a  person  convicted  in  an  assessor's  case,  the  Crown  can  as 
well  rely  on  the  opinion  of  the  assessors  if  it  is  in  favour  of  £^  cQUvietioii  fts  the 
prisoiwr  <^q  whea  their  opinion  is  the  other  way, 
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I  must  therefore  take  it  as  the  fact  that  this  trial  was  a  trial  held  with 
th«  aid  of  two  assessors  as  the  Jaw  requires  (section  26t^,  Code  of  Criminal 
Procedure).  It  began  with  two  assessors  and  it  ended  with  the  two  same 
assessors  and  the  depositions  taken  during  the  absence  of  the  first  assessor 
were  handed  to  him  for  perusal  as  a  functionary  who  was  taking  part  in  the 
whole  trial.  The  absence  of  the  Mrst  assessor  extended  in  all  to  4  or  4^  days, 
upon  which  the  evidence  of  witnesses  both  for  the  prosecution  and  lor  the 
defence  was  being  taken,  out  of  a  total  of  30  days  occupied  in  their  examina- 
kioD.  So  that,  there  was  a  lawfully  constituted  Court  for  26  days  while  for  4 
days  there  was  not.  The  question  then  is  whether  if  in  a  trial  held  by  a 
Judge  with  the  aid  of  two  assessors,  one  of  the  assessors  is  absent  for  a  consi- 
derable portion  of  the  time  during  which  the  most  important  part  of  the  trial, 
viz,  the  examination  of  witnesses,  is  proceeding,  the  Court  ceases  to  be  a  Court 
of  competent  jurisdiction.  It  seems  to  me  that  there  can  be  no  doubt  that  in 
such  circumstances  the  trial  is  rendered  null  and  void,  for  section  295,  Code  of 
Criminal  Procedure,  lays  down  the  rule  that  if  a  trial  is  adjourned,  as  this  was, 
from  day  to  day,  **  the  jury  or  assessors  shall  attend  at  the  adjourned  sitting 
And  at  every  subsequent  sitting  until  the  conclusion  of  the  trial.  "  It  follows 
that  in  my  opinion,  the  conviction  of  the  appellants  must  be  set  aside  and  a 
re-trial  ordered. 

Benson,  J. — I  do  not  think  that  there  is  any  validity  in  the  preliminary 
objection. 

The  law  does  not  require  that  a  trial  should  be  held  with  the  aid  of  two 
assessors  throughout.  It  requires  that  a  trial  shall  be  commenced  with  the  aid 
of  two  assessors,  but  it  makes  a  special  provision  (section  185,  Criminal  Proce- 
dure Code)  for  the  unavoidable  absence  of  one  of  the  asseddOfs  after  the  trial 
has  commenced.  In  such  case  the  law  allows  the  trial  to  fifoceed  and  to  be 
completed  with  the  aid  of  one  assessor  only.  It  is  only  if  l)Oth  assessors  are 
unavoidably  absent  that  the  proceecfings  are  to  be  stayed  attd  a  new  trial,  with 
the  aid  of  fresh  assessors,  held.  In  the  present  case  one  asMSsor  was  present 
throughout,  and  if  the  second  assessor  had  not  been  allowea  to  return  after 
absenting  himself  for  a  time,  there  could  be  no  Question  as  to  the  validity  of 
the  trial.  The  law,  it  is  true,  does  not  contemplate  that  an  a^essor^  having 
once  absented  himself,  should  return  and  take  part  in  the  procisfedings  at  a  later 
stage,  and  the  Sessions  Judge  ought  not  to  have  allowed  him  to  do  so  in  this 
case.  His  having  done  so  was,  no  doubt,  an  irregularity,  but  the  law  expressly 
provides  (section  637,  Criminal  Procedure  Code)  that  an  irregularity  in  the 
proceedings  is  no  ground  for  setting  aside  a  finding  or  senten(ift  "  unless  the. 
"  irregularity  has,  in  fact,  occasioned  a  failure  of  justice.  "  The  onus  is  on 
the  appellant  to  show  that  there  has,  in  fact,  been  a  failure  of  justlde  owing  to 
the  inegularity.  This  has  not  been  shown  in  the  present  case.  In  thy  opinion,, 
therefore,  the  prelimiBary  objection  has  no  validity  and  should  be  overruled. 

Bhasbtam  AYYAN€Uft,  J.— These  are  appeals  in  Sessions  Calfe  No.  53  of 
1900  before  the  Sessions  Judge  of  Kumool  Division.  The  trial  of  the  said 
ease  commenced  on  23rd  August  1900  and  closed  on  I5th  October  1900  when 
judgment  was  reserved.  The  judgment  was  given  on  24th  October  1900  and 
the  first  eight  accused  in  ^he  case  were  convicted  of  murder  and  th^  ninth  of 
abetment  of  murder.  The  trial  before  the  Court  of  Sessions  was  with  the  aid  . 
of  two  assessors,  viz.,  Gundu  Eao  and  P.  Seshayya  Chetti,  hereinaftel"  referred 
to  as  the  first  and  second  assessor  respectively.  The  first  assessor  waa  allowed 
hj  the  Judge  to  go  Jo  Oooty  to  the  deatb-b^d  of  bis  mother  at  8   P.<.  ^  #&  the 
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*ftemo«Bi<>f  6th  September  1900  and  he  was  also  absent  on  the  6th  and  7lfr 
Septeml>er,  but  the  trial  proceeded  during  his  absence.  There  waa  do  trial  of 
th«  case  x>n  Saturday  the  8th  and  Sunday  the  9th  idem,  and  it  was  adjouraed 
to  Monday  the  10th,  on  which  day  the  first  assessor  returned  and  continue  to 
Attend  the  trial  throughout,  except  on  16th,  17th,  18th,  and  19tb  Septen»berr 
on  each  of  which  days  he  was  allowed  to  absent  himself  till  1  P.M^  to  eoabie  him- 
to  perform  the  daily  obsequies  of  his  deceased  mother.  It  appears  that  all 
the  depositions  recorded  in  his  absence  were  shown  to  and  read  by  him.  Iti» 
ixot  contended  that  there  was  no  sufficient  canse  for  his  absence  on  the  days 
above  mentioned,  and  it  appears  that  no  objection  was  raised  on  either  side  to^ 
the  Judge  permitting  him  to  absent  himself  on  those  days.  The  Judge  in  his 
letter,  dated  20th  March  1901,  further  reports  that  when  the  first  assessor 
returned  "  some  doubts  were  expressed  as  to  the  legality  of  the  *  (assessor's) ' 
**  return  and  felt  by  rajrself  but  finally  it  was  decided  with  the  concurrence  of 
**  both  parties,  that  he  might  be  allowed  to  return,  as  the  validity  of  the  trial 
"  could  not  be  affected  in  either  case,  so  long  as  one  assessor  waa  present  tkron- 
"  ghout  the  trial,  according  to  section  285,  Criminal  Procedure  Code.  "  The 
counsel  who  represented  all  the  accused  in  the  Sessions  Court  also  appeared 
in  this  Court  as  counsel  for  the  second  accused,  the  appellant  inApneal  JNo.  874 
of  1900,  and  says  that  he  did  not  waive  his  objection  tnough  he  did  not  press 
it  or  make  any  protest  after  the  Judge  ruled  that  the  trial  could  not  be  affected 
1^  the  return  of  the  first  assessor.  The  statement  of  the  counsel  made  in  tliis 
Court,  that  he  did  not  waive  the  objection,  must  be  accepted,  though  the  Ju^e 
might  have  misunderstood  counsel  as  concurring  in  the  view  of  the  Judge.  11 
is  very  much  to  be  regretted  that  any  doubt  should  have  been  felt  on  a  point 
which  is  so  plain  and  that  the  first  assessor  should  have  been  allowed  to  resume 
bis  seat  as  an  assessor  instead  of  the  trial  proceeding,  as  it  undoubtedly  conld^ 
with  the  aid  of  the  remaining  assessor  alone  under  section  285,  clause  (Ij.  The 
Public  Prosecutor,  who  also  appeared  in  the  Sessions  Court,  now  admits  that 
the  first  assessor  ought  not  to  have  been  allowed  to  resume  his  seat  as  adsessor. 
At  the  conclusion  of  the  trial  the  Sessions  Judge  invited  the  opinion  of  each 
assessor  and  recorded  it,  viz.,  that  all  the  accused  were  guilty,  and  the  Judge 
concurring  in   such   opinion,  convicted   the  accused.    Upon  the  above  facts  a 

ineliminary  ground  has  been  raised  and  argued  in  the  above  appeals,  that  the 
ndge  having  acted  contrary  to  law  in  allowing  the  first  assessor  to  resume  his 
SL«at  as  asse.*>sor  and  in  inviting  and  taking  into  consideration  his  opinion  in 
deciding  the  case,  the  trial  ought  to  be  set  aside  and  the  conviction  qtiashed. 

In  my  opinion,  the  finding  and  sentence  appealed  against  is  one  passed 
bv  a  Court  of  competent  jurisdiction  within  the  meaning  of  section  537  of  tlie 
■Criminal  Procedure  Code  and  that  the  defect  in  the  trial  does  not  affect  its- 
Ta4dity  and  is  one  that  can  be  cured  under  that  section,  if  the  irregularity 
••  lias  not  in  *'  fact  occasioned  a  failure  of  justice." 

The  chief  contentions  raised  in  support  of  the  prejiminary  :ground  are,. 
that  assessors  are  members  of  the  Court,  that,  therefore,  the  Court  was  illegally 
constituted  from  the  time  when  the  first  assessor  was  allowed  to  resufne  his^eat 
as  assessor  on  10th  September,  and  that,  even  if  assessors  are.  not  members  of 
the'Coi^cJii/yeit  inasmuch  as  the  Sessions  Judge  ihvited  the  opinion  of  t'he.^rst 
a88e8ddr,i;v^€fn  in  law  he  had  nof  the  status  of  an  asisessor;  and  decided  th^^case 
in  conc^rr^pee  with  such  opinion,  the  finding  and  sc^tenc^,  appe^led'agaiast 
•cannpj^'l^q,  regarded  in  law  as  one  passed  by  a  Cotirt  of  competent  jurisdictien. 
If  either  pf  these  contentions  bfe  well  founded,  it  will  go  to  the  root  of  the'ca9e 
And  the  result  will  be  that  a  new  trial  will  have  to  be  ordered.    Section  26&^ 
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Crimintll  Procedure  Code,  provides  that  all  trials  before  a  Court  of  Session 
shall  be  either  by  jury  or  with  the  aid  ofKssessors.  In  the  latter  case  it  is 
provided  by  section  284  that  at  least  two  assessors  shall  be  chosen  by  the  Judge. 
The  next  section  285  provides  that  if  an  assessor  be  prevented  from  any 
sufficient  cause  from  attending  throughout  the  trial,  the  trial  shall  proceed 
with  the  aid  of  the  remaining  assessor  or  assessors  only  and  that,  if  all  the 
assessors  are  so  prevented  or  absent  themselves,  the  proceedings  shall  be  stayed 
^and  a  new  trial  shall  be  held  with  the   aid  of  fresh  assessors. 

With  reference  to  these  provisions,  it  is  conceded  that  the  trial  com- 
menced validly  with  two  assessors  and  that  no  exception  could  be  taken  to  the 
trial  of  the  case  including  the  finding  and  sentence  if  the  second  assessor  alone 
continued  as  assessor  from  2  pm.  on  the  5th  September  when  the  first  assessor 
departed  on  leave.  The  authorities  cited  simply  esUiblish  that  the  trial  ^ill 
be  invalid  if  it  commenced  really  with  only  one  assessor,  though  nominally 
there  was  a  second  assessor  who,  by  reason  of  blindness  or  deafness,  was  in- 
capable of  understanding  the  proceedings  (  Proceedings  of  the  Madras  High 
Court,  dated  ^2nd  July  1869  (1),  Queen-Empress  v.  Baou  Lai  (2)),  or  if  it 
ended  withotit  the  hist  remaining  assessor  having  attended  the  trial  throughout 
Queen- Evupr ess  v.  Mukamvuid  Mahmud  Khan  (3)),  or  if  a  portion  of  th^ 
trial  which  consisted  in  the  taking  of  the  additional  evidence  took  place  after 
the  discharge  of  the  assessors  (  Queen-Empress  v.  Ram  Lai  (4)).  The  prin- 
•ciple  of  these  decisions  is  that  in  cases  not  tried  by  jury,  it  is  imperative  that 
the  Judge  should  commence  his  trial  with  the  aid  of  at  least  two  assessors 
and  that  at  least  one  of  them  should  continue  to  attend  the  trial  throughout. 
This  being  mandatory,  the  jurisdiction  of  the  Sessions  Judge  to  commence  the 
trial  and  his  jurisdiction  to  continue  the  trial  are  dependent  upon  his 
choosing  at  least  two  assessors  to  aid  him  and  on  the  continuation  of 
at  least  one  of  them  throughout  the  trial.  In  other  words,  the  above 
two  requisites  are  conditions  precedent  to  the  exercise  of  his  jurisdiction,  and, 
therefore,  any  finding  or  sentence  passed  by  a  Session  Judge  in  contravention 
"ofcither  of  those  requisites  will  not  be  one  passed  by  a  Court  of  competent 
jnrisdictioa  and  the  defect  is  not  one  which  can  be  cured  by  sections  537 
of  the  Criminal  Procedure  Code  or  section  167  of  the  Evidence  Act. 

In  In  the  matter  of  the  petition  of  Narain  Das  (  5  )  it  was  held  by  a 
single  Judge  that  the  acquittal  of  an  accused  person,  without  asking  the  asses- 
8ore  their  opinion,  was  only  an  irregularity  though  a  serious  one  and  that  it 
could  be  cured  under  sections  283  and  300  of  Act  X  of  1872  corresponding  to 
section  537  of  Act  V  of  1898.  In  the  view  I  have  already  expressed,  I  need 
hardly^d  that  I  dissent  from  that  decision  and  that  if  a  Sessions  Judge 
should  decide  a  case  without  inviting  the  opinion  of  the  assessors,  he  virtually 
holds  the  trial  without  the  aid  of  assessors  and  that  his  finding  or  sentence 
cannot  be  regarded  as  one  passed  by  a  Court  of  competent  jurisdiction  (  Queen 
V.  Matam,  Mai  (6),  and  Queen-Empress  v.  Munna  Lai  (7).  In  the  present  case 
there  has  been  no  violation  of  either  of  the  said  conditions  precedent  and  the 
^nestion  raised  as  to  the  effect  of  allowing  an  assessor  who  absented  himself  for 
"fiome  time  after  he  had  attended  a  portion  of  the  trial  to  resume  his  seat 
tnd  to  give  his  opinion  at  the  conclusion  of  the  trial  is  not  governed  by  any 
direct  authority  and  the  case,  therefore,  being  new  in  the    instance  ought  "  to 

(1)  WeiPs  CrI.  Hul.,  3rd  ed.,  p.  92L  (2)  I.L.R.,  21  All.,  106. 

(3).LL.R.,  13  All.,  337.  (4)  I.L.R.,  15  AIL,  136. 

(5)  I.L.R.,  1  A1L,610 

(6)  22  W  Jt.,  (Cr.  R.),  U  (7)  LL.B.,  10  All.,  414. 
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be  governed  by  the  established  "  principles  and  the  analogies  which  hare  here- 
•*  tofore  prevailed  in  Ifke  cases  "  (  per  Willes.  J.,  in  JatUndromokun  Tdgoi^e^^ 
Oaneiidromokwn  Tagore{l),  per  Lord  Wenleysdale  in  Mirehouse  v.  RenneU(2). 

I  now  proceed  to  consider  the  principles  and  the  analogies  which  bear 
"vn  the  question  raised  in  this  case;  f  he  principles  are  clearly  dediicible  fro?ji 
the  provisions  in  regard  to  trial  with  the  aid  of  assewsors  as  contra.sted  with 
the  j»rovisions  in  regard  to  trials  by  j'lry.  In  the  latter  case,  the  trial  is  by 
jury  before  a  Court  of  Session  and  the  functions  of  the  two  tribunals  forming  a 
mixed  tribunal  are  respectively  defined  in  sections  298  and  299  of  the  Code  of 
Criuiinal  Procedure. 

The  jury  form  a  tribunal  or  body  with  a  foreman  and  the  verdict  is  the 
verdict  of  the  body,  and  when  there  is  no  unanimity  among  the  members  of 
the  body,  the  opinion  of  the  majority  prevails  as  the  verdict  of  the  body.  The 
jurors  are  sworn  after  the  foreman  hiis  been  appointed.  And  after  the 
Judge  had  finished  his  charge,  the  jury  may  retire  to  consider  their 
verdict,  and  if  they  are  not  unanimous,  the  Judge  m*ijr 
require  thetn  to  retire  for  further  consideration.  If,  in  the  course  of  a  trial  by 
jury,    any  juror   unavoidably    absents   himself,   or   if    it  appears  that     any 

^uror  is  unable  to  understand  the  langiiage  in  which  evidence  is  given  or  the 
anguage  in  which  it  is  interpreted,  a  new  juror  shall  be  added  or  the  jury  dis- 
charged and  a  new  jury  chosen.  But  in  either  case  the  trial  shall  commence 
anew.  But  in  the  cjvse  of  a  trial  with  the  aid  of  assessors,  the  assessors  do  not 
form  a  body  and  each  acts  and  expresses  his  opinion  individually,  and  the  Judge 
is  to  invite  the  opinion  of  each  separately  and  record  it.  The  Judge  is  the 
sole  judge  of  law  and  fact  and  the  responsibility  of  the  decision  rests  only  with 
him,  though,  in  the  decision  of  the  case,  ht?  is  expected  to  take  intoconsideration 
the  individual  opinion  of  each  assessor  and  during  the  trial  of  the  case,  he  may 
also  consult  them  on  any  point  in  connection  with  the  examination  of  witnesses 
or  otherwise.  The  assessors  are  not  to  retire  for  consultation  and  forming  their 
opinion.  In  the  case  of  assessors  the  principle  is  that  the  Judge  should  have 
before  him  the  individual  and  the  independent  opinion  of  each  assessor.  Be- 
fore the  enactment  of  the  Criminal  Procedure  Code,  Act  X  of  1882,  the  Judge 
had  to  invite  the  opinion  of  the  assessors  without  summing  up  the  evidence  to 
them.  The  object  was  to  preclu'de  the  poasibility  of  the  assessors  being  influ- 
enced by  the  Judge  in  forming  or  giving  their  opinion.  On  this  point  the 
Indian  T^aw  Commissioners  appointed  under  16  and  17  Vic,  cap.  98  section 
22,  in  their  first  report  accompanying  the  draft  Code  which  formed  the  basia 
of  the  Criminal  Procedure  Code  of  1861  observe  at  page  162  as  follows: — - 
'*  A  difference  is  proposed  in  the  ujode  (>{  taking  the  verdict  of  a  jury  from 
"  that  of  taking  the  opinion  of  the  assessoiu  In  the  former  case,  the  Judge 
*'  will  sum  up  the  evidence  for  the  guidance  of  the  jury  and  then  for  their  ver- 
"  diet.  In  the  latter,  the  Judge  will  call  for  the  opinions  of  the  assessors  with- 
"  out  any  expression  of  his  own.  There  is  a  reasonable  apprehension  that  the 
"  native  assessor  when  his  own  opinion  is  to  be  subjected  to  discussion  in  open 
*'  Court  is  likely  to  be  unduly  biassed  by  the  opinion  of  the  presiding  Judge : 
*•  we  have  endeavoured  to  obviate  this  by  the  order  of  procedure  which  we  have 
described."  But  in  the  Code  of  1882,  an  enabling  provision  was  introduced 
which  is  also  retained  in  the  present  Code  empowering  the  Judge  to  sum  up 
the  evidence  to  assessor  before  inviting  their  opinions.  In  my  opinion  this  pro- 
vision should  be  availed  of  by   the  Judges  only  in   cases  where  the  facts  are 

(1)  L.B.,  IJL.,  Sup.  Vol.,  47  at  p.^68.  (2)  1  CI  &  Fin.,  54$.  ' 
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intrifAte  or  complicated  and  it  may  therefore  be  expedient  to  explain  or  marnhal 
the  same.  Even  in  those  cjuses,  the  Judge  t^hould  not,  as  he  may  do  in  charg- 
ing a  jury,  express  his  opinion  upon  any  question  of  fact  arising  in  the  case. 
Thecnntrrust  between  trial  by  jury  and  trial  with  the  aid  of  assessors  is  that, 
in  the  former,  the  jury  is  the  real  tribunal  but  is  aided  by  the  Judge,  and  in 
ceruiin  mattei-s  directe<l  by  tlie  Jud|^^e,  but  in  the  latter  the  Judge  is  the  soln 
tribunal  aided  by  each  of  the  assessors. 

"  The  tribunal  which  has  to  try  the  case  is  the  Judge  him:«elf,  and  the  judg- 
"  ment  is  his  and  his  ak»ne.  Tiie  assessoi-s  who  assist  the  Judge  take  no  part 
**  in  the  judgment  whatever ;  they  are  not  responsible  for  it  and  have  nothing 
"  to  do  with  it.  They  are  there  tor  the  purpose  of  assisting  the  Judge  "  (  per 
Brett,  M.  R.,  in  In  re  Beryl{l) ). 

For  the  above  reasons  I  am  decidedly  of  opinion  that  assessors  do  not 
form  meuibers  of  the  Sessions  Court  and  that,  therefore,  the  Sessions  Court 
was  not  illegally  constituted  since  the  first  assessor  was  allowed  to  resume  hit 
seat  as  assessor.  If  assessors  are  members  of  the  Court,  and  the  first  assessor 
acted  as  a  member  ot  the  Court  after  his  return,  though  he  ceased  to  be  aa 
assessor  in  the  case  when  once  he  departed  on  the  5th  September  and  the  case 

Eroceeded  during  his  absence,  it  may  be  that  the  finding  and  sentence  cannot 
e  regarded  as  passed  by  a  Court  of  competent  jurisdiction  and  the  defect 
could  not  be  cured  under  section  637.  In  the  course  of  argument,  it  was  put 
to  Mr.  Adam,  counsel  for  the  appellant  in  No.  876,  whether  the  finding  and 
the  sentence  would  have  had  to  be  quashed  if  the  Judge  had,  at  the  conclusion 
of  the  trial,  discuvered  his  mistake  in  having  permitted  the  first  assessor  to 
resume  his  seat  as  assessor  and  had  therefore  refrained  from  inviting  his  opinion 
but  had  invited  the  opinion  of  the  other  assessor  only  and  had  taken  it  into 
consideration.  But  for  obvious  reasons,  the  learned  counsel  did  not  venture  to 
give  a  direct  answer.  The  argument  that  assessors  form  members  of  the  Court 
would  have  carried  weight,  if  the  question  had  arisen  under  Act  VII  of  1843 
or  under  the  Criminal  Procedure  Code  of  1861  ;  at  any  rate  such  argument 
would  have  been  very  plausible  under  section  32  of  the  said  Act  and  under 
section  324  of  that  Code  which  ran  ns  follows  : — "  In  a  trial  before  the  Court 
•*  of  Session  not  by  jury  the  trial  shall  be  conducted  with  the  aid  of  two  or 
"  more  assessoi-s  as  members  of  the  Court." 

The  phrase  "  as  members  of  the  Court "  disappeared  in  the  corresponding 
section  232  of  Act  X  of  1872  and  has  not  been  re-introduced  either  in  the 
Code  of  1882  or  in  that  of  1898. 

Though  assessors  do  not  form  members  of  the  Court,  yet  inasmuch  as  it 
is  mandatory  that  the  Court  should  be  aided  till  the  conclusion  of  the  trial  by 
at  least  one  assessor  attending  the  trial  throughout  and  giving  his  opinion,  can 
it  be  maintained  that  the  second  assessor  cannot,  under  the  circumstances,  be 
legally  regarded  as  the  remaining  assessor  who  validly  attended  the  trial  subse- 
quent to  the  return  of  the  first  assessor  ? 

This  question  was  not  raised  or  argued.  But  to  my  mind  that  was  the 
only  question  that  required  consideration,  and  it  was  with  reference  to  that  in 
particular  that  I  have  drawn  attention  to  the  various  provisions  of  the  Code 
relating  to  the  constitution  and  the  status  of  jurors  and  assessors.  If  assessors, 
like  a  jury,  act  as  a  body,  though  when  the  body  is  reduced  to  one  the  remai- 
ning assessor  may  act  alone,  the  argument  that  the  second  assessor  cannot  be 
regarded  as*  having  legally  continued  to  act  as  the  remaining   assessor  after  he 


(1)  L.R.,  y  P.  D.,  141. 
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Was  associated  with  the  first  assessor  who  ought  not  to  have  been  allowed  to 
resume  his  seat  as  assessor  and  thus  the  two  formed  a  body,  would  be  conclusive. 
For,  in  that  case,  the  opinion  given  would  be  not  his  individual  opinion,  but 
the  opinion  of  the  body  consistring  of  himself  and  the  first  assessor  and  the 
constitution  of  the  body  being  illegal,  it  would  be  just  the  same  as  if  the  trial 
had  been  continued  without  the  aid  of  any  assessor.  But,  for  the  rear^ons 
already  given,  it  is  clear  that  assessors  do  not  form  a  body  or  tnbunal,  but  each 
forms  ail  entity  in  himself  acting  independently  of  his  fellow  assessor  or  asse- 
ssors. The  status,  therefore,  of  the  renjaining  assessor  and  the  validity  of  his 
opinion  as  such  is  in  no  way  legally  aflfected  by  the  fii-st  assessor  having  been, 
contrary  to  law,  allowed  to  resume  his  seat  as  assessor  and  that  probably  in 
juxtaposition  to  the  former. 

The  second  contention  above  referred  to  in  support  of  the  preliminary 
ground  is  chiefly  relied  upon  by  the  learned  pleader  who  appeared  fur  the 
appellant  in  Appeal  No.  878.  He  argues  that  the  Judge  having  invited  the 
opinion  of  the  first  assessor  as  an  assessor  and  having  presumably  taken  the 
same  into  consideration  in  arriving  at  his  conclusion  in  the  case,  his  judgment 
is  thereby  vitiated  and  should  therefore  be  set  aside.  He  further  argues  that 
he  is  entitled  to  the  judgment  of  the  Sessions  Court  and  that  this  Court  as  a 
Court  of  reference  or  appeal  C4innot  suhhtitute  it«  own  judgment  for  that  of 
the  Ses-sions  Judge,  after  expunging  from  the  record  the  opinion  of  the  lin^t 
assessor  which  was  taken  into  coiisid«*nilion  by  the  Sessions  Judge.  If  this 
argument  wore  .sound,  its  result  would  simply  be  that  the  conviction  and  sen- 
tence would  be  quashed  and  the  Sessions  Judge  would  be  directed  to  give  a 
fresh  judgnient  upon  the  evidence  on  the  record  without  taking  into  cun.side- 
ration  the  opinion  of  the  first  assessor.  One  need  hardly  predict  what  the 
result  wouhl  be?  in  an  assessor's  case  in  which  the  Judge  decides  according  to 
his  own  judgment  and  on  his  own  responsibility,  though  he  takes  into  cimsi- 
deration  the  opinions  of  the  jvssossors.  It  is  not  alleged  that  beyond  giving 
his  opinion  when  he  was  invited  to  do  so  at  the  conclusion  of  the  trial,  the 
first  assessor,  after  his  return,  took  any  part  in  the  trial  by  putting  any  que- 
stions to  the  witnesses  through  the  Court,  or  otherwise  took  any  part  in  the 
trial  beyond  attending  to  it.  Cau  it  be  argued  that,  *Jiongh  the  second  a*4sessor 
validly  co?itinued  as  the  remaining  one  assessor  from  and  after  the  5th  of  Se- 
pteujbor,  his  opinion  is  vitiated  and  therefore  invalidated  by  the  first  assesf^or 
having  been  invited  to  express  his  opinion  first  ?  If  such  a  position  cud  be 
maintained,  it  may  then  be  said  that  it  will  be  just  the  same  as  if  the  Judge 
had  decided  the  case  without  inviting  the  opinion  of  H.s.sessors,  in  which  case  a 
new  trial  would  have  to  be  held.  It  may  be  that  the  first  assessor  happens  to 
be  a  retired  Sub-Magistrate  and  that  the  second  assessor  is  an  ordinary  trader 
devoid  of '•  forensic  knowledge."  Jiul  that  circumstance  cannot  lead  to  any 
presumption  either  of  fact  or  of  law  that  the  former  is  more  competent  to  form 
an  opinion  upon  the  evidence  in  the  case  than  the  latter,  or  that  the  latter 
was  influenced  in  giving  his  opinion  by  the  jueviously  expressed  opinion  of 
the  former,  assuming,  as  I  suppose  was  the  case,  that  such  opinion  was  ex- 
pressed in  the  presence  of  the  latter.  Ev(»n,  if  in  fact,  he  was  so  influenced,  hit 
opinion  will  not  be  invalidated,  whatever  may  be  the  value  to  be  attached  to  such 
opinion,  any  more  than  the  opinion  of  an  assess(»r  in  any  Sessions  trial  would 
be  invalidated  if  in  forming  such  opinion  he  was  influenced  by  the  eloquence  or 
personality  of  the  counsel  for  the  accused  in  the  case  or  the  eloquence  or  per- 
lionality  of  the  Judge  expressed  now  and  then  during  the  trial  \^{  the  casa 
Under  the  law  the  opinion  of  an  assessor,  as  I  have  already  explained,  is  hii 
own  individual  opinion,  and  it  must  be  accepted  as  such  whatever  considerationt 
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way  hare  weighed  with  him  in  forming  his  opinion,  and  no  evidence  will  h% 
adinisaible  to  establish  that  his  opinion  was  inflnencod  by  the  opinion  of» 
co-Jissessor  or  any  other  perjt«>n,  or  by  any  other  circumstance.  If  ftiicb  a  doctrine 
^erc  accepted,  where  are  we  to  stop  ?  Suppose,  in  the  presenl  case,^  bo^h 
tiie  assessors  had  attended  the  trial  throughout,  won  Id  the  trial  have  to  be  set 
aside  because  the  opinion  of  second  assessor,  which  echoed  the  opinion  of  the- 
first  assessor,  was  invalidated  because  it  was  iitfluenccd  by  it,  and  the  Judge  in 
«  trial  with  the  aid  of  two  assessors  is  to  have  the  benefit  of  the  opinion  of  each 
assessor  but  that  in  reality  "  he  had  the  opinion  of  only  one  assessor,  which 
•*  opinion  resulted  in  the  concurrent  opinion  of  two  assessors  wich  must  nece«- 
*'  sarily  hivve  carried  more  weight  with  the  Judge  tbaa  tli?e  single  opinion  oC 
**  only  one"  ? 

The  whole  argument  proceeds  on  a   miwipprehension   of  the  functioui  ofT 
a  Court  ol  reference  or  appeal  under  the  Indian  law.     It  is  not   a   mere  Court 
of  error,  but  the  Court,  as   a  Court  of  reference,   appeal   or   revision    is-  enj- 
oined  by  sections  5;i7,  Criminal    Procedure   Code,   and   16T    of  the   Indian 
Evidence  Act,  not  to  reverse  or  alter  the  finding  or  sentence  passed  by  a  Court 
of  competent  jurisdiction   on   account  of  miy   ern^r,   omission,     irregularityv 
improper  admission  or  rejection  of  evidence,  unless  in  its  judg;nent  such  error;. 
omi«sion  or  irregularity  has,   in  fact^  occasioned    a  failure  of  justice   or  unless* 
independently  of  the  evidence  objected  to  and  admitted    there  was  not  suflSci- 
cnt  evidence  to  justify   the  decision,  or  that  if  the  rejected  evidence   had  been^ 
received,  it  ought  to  have  varied  the  decision.     Thfronly   qiiestion    which    ha«h 
now  to  be  considered  is  whether  the  error  or  ill-egalitycomjuitted  by  the  Jiidge* 
is  one  that  is  cured  under  either  of  the- above  sections,,   if  this  €t^urt   i»  satis- 
sfied,  after  rejecting  the  opinion  of  the  firat   assessor,     that  the   conviction  i» 
right  and  that  there  has  been,  in  fact,  no  failure  of  justice  andt  that  the  aocu- 
sed  have  in  no  way  been  prejudiced  in  their  defence  by  the  first  assessor  havi*. 
Dg  been  allowed  to  resun>e  his  seat.     Section  167   of  the-  Evidence   Act  does- 
not  directly  apply  to  the  case,  because  it  applies  only   to   improper  atlmfssicm 
or  rejection  of  evidence,,  and  technically  the  opinion  of  an  assessor,   whieh   the- 
Judge  is  to  take  into    consideration  in  arriving  at  his   conclusion,   cannot   be^ 
regarded  as  evidence  any  more  than  the  confession- of  a  co-accused  atfecting  him^- 
self  and  others  jointly  tried  with  him  for  the  same  oflferice,.   which    cimfession^ 
un(ier  section  3iO  (»f  the  Evidence  Act,  the  Court  may  take  into  consideration^ 
against  such   others,   can  be   regarded  technically:  as   evidence  (  Qtw«7i-A'm- 
press  V.  KhandUt  bin  Pandit  (1). 

The  case,  therefore, has  to-be  defUt  with  under  section  587  a»  an  error* 
or  irregularity  connnitted  by  the  Judge  in.  his  proceedings  dumng  tiial  in  that 
he  iri¥Jted  arid  took  into  considemtioii  the  opinion  of  the  fii-st  aynHissor-  as  an. 
assesfnir  when  in  fact  and  law  he  had  forfeited  his  .<»tatus  as  assesbor  when  he- 
departed  on  leave  and  the  ftirther  triivi  was  not  adjourned  until  hi»  return,. 
In  determining  whether  »uch  error  or  irregularity,  has  in  fact  oeowftioned  at 
failure  of  justice,  this  Cou-rt  as  a  Court  of  reference  or  appeal  will  b«^  gjuided 
by  the  principle  laid  down  by  section  167  of  the  Evidence  Act  inn  the  analogous^ 
case  of  improper  admission  of  evidence.  Such  is  the  covirse  whio^kc i*  adopted, 
when  the  Court  below  convicts  a  person  upon  the  evidence-  o»  recowl  taken 
along  with  the  supposed  confession  ef  a  co-p»isoner  if  tins  Court  consider* 
that  the  so-called  confession  is  no  confession  at  a41  within  the  meaning  ofT 
section  30,  or  that  for  some  other  reason  it  ought  not  to   hav^j  been    tjiken  mton 
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consideration  by  the  Judge.     This  Court  does  not  and  ought  not  to  qnash  %hm 
conviction  simply  on  that  ground  and  order  a  new  trial  or  direct   the  Ses^ionii 
Judge  to  pass  a  fresh  judgment  after  dismissing   from    his   consideration  sfich 
supposed  confession.     But  this  Court  takes   and   ought  to  take    the   responsi- 
bility of  deciding  whether  independently  of  and    apart   from   such   confession 
the  conviction  ought  to  be  upheld  or  set   aside.     Such   confession    not  being- 
technically  evidence  against  the  co-accused,  the  case  is  not  dealt  with  directly 
under  section  167  of  the  Evidence  Act  but  has  to  be  dealt   with    m  an   error 
or  irregularity  within  the  meaning  of  section   637    of  the   Code   of  Criminal 
Procedure.     But  in  determining  whether  the   error  or   irregularity   is   cured 
under  that  section,  the   Court  is  guided  by  the  principle  laid  down   by  section 
167  of  the  Evidence  Act  and  I  am  at  a  los^s  to  understand  how  it  can  be  main- 
tained that  even  if  the  finding  and  sentence  appealed  against  were  passed  by  a 
Court  of  competent  jurisdiction,  yet  it   cannot    be   cured    under   section    637 
thoiigh  this  Court  might  come  to  the  conclusion  that  the    prisoners   were   not 
prejudiced  in  their  defence  by  the  irregularity  complained  of  and  that  the'con^ 
viction  was  right  upon  the  evidence  on  record   after   expunging     the   opinion 
of  the  first  assessor.     It  is  argued  that  the  opinion  of  an  assessor  is   a  judicial 
opinion  and  is  not   on    the    same   footing   as  the  opinion  evidence   of  expert 
"witnesses  or  on  the  same   footing  as  the   confession  of  a  co-accused  and  there- 
fore  section    537,  Criminal  Procedure  Code,   can  not  be  applied  to  the  case. 
No  doubt  an  assessor,  like  a  juryman,  is  a  public  servant    vide   section    21, 
clause  (5),  Indian  Penal  Code,  and  like  a  juryman  he  is  expected  to  form   and 
give  his  opinion  on  the  evidence  given  at  the  trial  and   not    to   act    upon    his 
personal  knowledge  of  any  relevant  facts  of  the  case  without   giving   evidence 
of  the  same  as  a  witness  in  the  case   (  vide  section    294,  Criminal    Procedure 
Code  )  and  he  may  also,  like  the  Jury,  be  allowed  to  put  questions  through  the 
Court  to  witnesses  under  examination   (vide  section  166  of  the  Evidence  Act). 
But  the  opinion  of  an  assessor  is  certainly  not  a  Judicial  opinion  in  any  sense, 
though  one  may  not  be  so  hypercritical  as  to  object  to  its   being   characterised 
or  referred  to  j^s  qitasi-jwditin].     But   in  my  opinion,  assessors   are   analogous 
to  expert  witnesses  and  in  principle  the  opinion  of  an  assessor  is   substfintially 
on  the  same  footing  as  the  opinion  evidence  of  expert   witnesses.     A  brief  re- 
trospect of  Indian  legislation  in  regard  to  trial  of  criminal  cases  with  the  aid  of 
assessors  would  clearly  show  that  such  is  the  correct  view  and  it  is  also  in  con- 
formity with  the  institution  of  assessors  in  England  in  civil  cases,  especially  in 
admiralty,  ecclesiastical,  patent  and  similar  cases  (vide  volume  I  of  Encyclopje- 
dia  of  Laws  of  England,   page   348).     The    earliest   Indian    legislation    which 
authorised  European  functionaries  presiding  in  Courts  of  Session  to  constitute 
two  or  more  respectable  natives  to  assist  them  as  assessors  "  with  a  view  to  the 
*'  advantages  derivable  from  their  observations  particularly  in  the  examination 
"  of  witnesses  "  is  Regulation  VI  of  1832  which  was  applicable  only  to  Bengal. 
Act  VII  of  1843  extended  that  system  to  the  Presidency  of  Madnus,  and  it  was 
provided  by  section  32  of  that  Act  that  Sessions  Judges  may,   in   the   trial   of 
criminal  cases,  avail  themselves  of  the  assistance  of  respectable  natives  or  other 
persons  by  constituting  two  or  more  such  persons  assessors  or  members  of   the 
C(»urt  "  with  a  view  to  the  advantages  derivable  from  their  observations,  parti-. 
*'  cularly  in  examination  of  witnesses."     It  was  further  provided  that  the   opi- 
nion of  euch  of  the  assessors  shall  be  given  separately  and  discussed  and,  if  so. 
desired,  recorded  in  writing.     I  may  also  observe   that,  under   that   Act,   the 
opinion  of  a^ssessbrs  had  a  potentiality  which  it  has  ceased   to   have   since    the 
enactment  of  the  Code  of  1*>G1.     Thus  it  will  be  seen  that   provision  was  made 
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by  the  LegislAtnre  for  Europeans  administering  justice  in  a  foreign  land  and 
therefore  deficient  in  their  knowledge  of  the  customs  and  habits  of  the  parties 
Hud  witnes.ses  appearing  before  thoiii  and  also  deficient  in  judging  of  their 
demeanour  in  the  witness-box,  having  the  benefit  of  the  opinion  of  two  or  more 
respectable  natives  of  the  land  as  assessors  possessing  such  knowledge  and  judg- 
ment. Such  being  the  principle  underlying  the  institution  of  assessors  in  India, 
which  is  the  same  as  that  in  England  in  the  chiss  of  cases  already  referred  to, 
the  opinion  of  an  assessor  given  ujion  the  whole  case  tried  before  a  Court  of 
Session  or  any  portion  of  such  case  is,  in  principle,  on  the  same  footing  as  the 
opinion  evidence  of  a  person  specially  skilled  in   foreign  law,  science  or  art. 

On  the  ground,  therefore,  that  assessors  are  not  members  of  the  Court  of 
Session,  that  the  trial  in  this  case  validly  commenced  with  the  aid  of  two  as- 
sessors, that  one  of  the  assessors  attended  the  trial  throughout  till  its  termina- 
tion, that  his  status  as  an  assessor  has  not  been  affected  and  his  opinion  re- 
corded by  the  Judge  at  the  conclusion  of  the  trial  has  not  been  invalidated  by 
the  action  of  the  Judge  in  allowing  the  first  assessor  to  resume  his  seat  as  an 
assessor  and  inviting  Ivis  opinion  as  one  of  the  assessors  at  the  conclusion  of 
the  trial,  but  that  such  action  on  the  part  of  the  Sessions  Judge  is  only  an 
error  or  irregularity  in  a  proceeding  during  the  trial,  which,  if  it  has  not,  in 
fact,  prejudiced  the  accused,  could  be  cured  under  section  537  of  the  Code  of 
Criminal  Procedure,  I  would  overrule  the  priliminary  objection  and  proceed  to 
hear  the  case  on  the  merits  and  affirm  or  set  aside  the  conviction,  according  as, 
in  the  opinion  of  this  Court,  the  evidence  in  the  case  without  taking  into  con- 
sidei-ation  the  opinion  of  the  first  assessor  does  or  does  not  warrant  the  convic- 
tion of  the  pri8;>ner8. 

The  preliminary  objection  having  been  overruled,  the  case  was  heard  on 
the  merits. 

The  same  counsel  and  vakils  argued  on  the  evidence. 

The  Public  Prosecutor  (Mr,  E,  B.  Poxvdl)  appeared  in  support  of  the 
convictions. 

In  the  result  judgments  were  delivered  on  the  merits  in  both  the  Refer- 
red Trials  and  in  the  connected  Criminal  Appeals,  in  which  all  their  Lordships 
concurred  in  acquitting  all  the  accused. 

The  question  of  conspiracy  was  dealt>ith  by  Bhashyam  Ayyangab,  J. 
as  follows : — 

Bhashyam  Ayyangar,  J. — The  first  count  against  the  first  and  second 
accused  in  Sessions  Case  No.  53  of  1900,  as  finally  amended,  runs  to  the  follo- 
wing effect: — "  That  you  the  accused  Nos.  1  and  2  on  or  about  the  19th  March 
1899  entered  into  a  conspiracy  with  the  ninth  accused  in  the  same  case  and 
oneSubbi  Reddi  the  accused  in  Sessions  Case  No.  1  of  1901  to  murder 
the  deceased  Ranga  Reddi  and  that  in  pursuance  of  that  coTispiracy  Ringa 
Reddi  was  murdered  on  11th  June  1900  and  that  you  first  and  second  accused 
have  thereby  committed  an  offence  punishable  under  sections  302  and  109  of  the 
Indian  Penal  Code."  The  first  part  of  the  third  count  against  the  ninth  accused 
in  Sessions  Case  No.  53  of  1900  runs  to  the  following  effect —"  That  you  the 
ninth  accused  on  or  about  19th  March  1899  entered  into  a  conspiracy  with  the 
first  and  second  accused  in  the  same  case  and  one  Subbi  Reddi  the  accused  in 
Sessions  Case  No.  1  of  1901  to  murder  Ranga  Reddi  in  consequence  of  which 
the  said  Ranga  Reddi  was  murdered  on  11th  June  1900."  In  Sessions  Cise 
No.  1  which  was  tried  by  a  different  Sessions  Judge,  the  first   count  against 
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Subbi  Reddi  the  ftccii.'^ed  in  that  case  ran  a.s  follows  : — •"  That  yon  tite  acciwed 
on  or  about  19th  March  1899  entered  into  a  conspiracy  with  the  firj^t,  aecondy 
and  ninth  accused  in  Ca.se  No.  53  to  murder  Banga  Keddi  in  pursuance  of 
which  conspiracy  Riinga  Reddi  was  nuirdered  on  1 1th  June  1900  and  thereby 
you  the  accused  connuitted  an  offence  punishable  under  aectit^is  302  and  109^ 
Indian  Penal  Code." 

The  first  and  second  accu.sed  in  the  former  case  and  the  accused  in  the 
latter  case  were  also  respectively  charged  with  the  offence  of  murder  itself  and 
the  ninth  accused  in  the  former  with  the  offence  of  abetting  th»it  murder  by 
giving  information  to  the  first  accused  in  the  same  case  of  the  moveu>ents  of 
Kanga  Reddi  on  the  11th  June  1900.  The  second  count  in  the  former  case^ 
was  not  drawn  with  sufficient  precision  so  as  to  charge  first  and  second  accused 
also  with  murder  along  with  the  accused  Nos.  3,  4,  5,  6,  7,  and  8.  But  it  ia^ 
clear  that  first  and  second  accused  were  not  misled  by  this  inaccuracy  and  the 
defect  therefore  is  cured  by  section  535(1)  of  the  Criminal  Procedure  Code.  In 
case  No.  53  the  accused  Nos.  1,  2,  and  9  have  been  acquitted  of  the  so-called 
charge  of  conspiracy  and  the  Government  has  preferred  Appeal  No.  1028  of 
1900  against  such  acquittal.  In  Sessions  Case  No.  1  of  1901  the  accused  has 
been  convicted  not  only  on  the  count  of  murder  but  also  on  the  so-called  count 
of  conspiracy  and  he  has  appealed  in  No.  143  of  1901  against  his  conviction  on' 
both  the  counts. 

The  count  of  conspiracy  in  both  the  cases  proceeds  oi>  a  misapprehension 
of  the  law  bearing  on  the  question,  as  is  evident  not  only  from  the  virording  of 
the  count  but  also  from  the  fact  that  the  first  and  second  accused  in  Sessions- 
Case  No.  53  and  the  accused  in  Sessions  Case  No.  1  are  also  charged  with  the 
substantive  offence  of  murder.  The  law  bearing  on  the  qivestion  of  coiwpiracy 
under  sections  107  and  109,  Indian  Penal  Code,  was  considered  by  a  Full  Benchr 
of  this  Court  in  the  case  of  Qti^en-Evipress  v.  Sxihrahmania  Ayyar(l)  and  I 
entirely  concur  with  Davies,  Benson  and  Moore,  JJ.,  in  their  opinion  that  under 
the  Indian  Crimirml  Law  conspiracy  is  a  mere  species  of  abetment  when  an  act^ 
or  an  illegal  omission  takes  place  in  pursuance  of  that  conspiracy  and  amounts 
to  a  distinct  offence  for  each  distinct  offence  abetted  by  conspiracy. 

Under  the  English  law  the  agreement  or  combination  to  do  an  unlawful 
thing  or  to  do  a  lawful  thing  by  unlawful  means  am«^unts  in  itself  to  a  criminal 
offence.  The  Indian  Penal  Code  follows  the  English  law  of  conspiracy  only  in 
a  few  exceptional  cases  whick  are  made  punishable  imdor  sections  311  (Thug)r 
400  (  belonging  to  a  gang  of  dacoits),  401  (  belonging  to  a  gang  of  thieves  ), 
402  (being  a  member  of  an  assembly  of  dacrnts)  and  121  A  (conspiring  to  wage 
-war).  In  these  cases  whether  any  act  is  done  or  not  or  offence  committed  in 
furtherance  of  the  conspiracy,  the  ccmspirator  is  punishable  and  be  will  also  be 
punishable  separately  for  every  offence  committed  in  furtherance  of  the  con- 
spiracy. In  all  other  cases,  conspiracy  is  only  one  species  of  "  abetment  of  an 
offence  "  as  that  expression  is  defined  and  explained  in  section  108  and  stands^ 
on  the  same  footing  as  abetment  '*  by  intentional  aiding."  In  regard  to  both 
these  species  of  abetment,  an  act  or  illegal  omission,  in  pursuance  of  the  cons- 
piracy or  for  the  purpose  of  intentional  aiding,  is  essential.  If  two  or  more^ 
persons  conspire,  the  gist  of  the  offence  of  abetment  by  conspiracy  is  not  only 
the  conspiracy  but  the  taking  place  of  an  act  or  illegal  omission  in  pursuance 
of  the  conspiracy  and  in  order  to  the  doing  of  the  thing  abetted.  If  a  person 
at  one  and  the  same  tinje  instigates  another  to  murder  ten   or   more   persons, 

(  I  )  Criminul  Miscellaneous  Petition  No.  41  of  1900  (unreportfrl  ) 
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•or  to  steal  matches  in  itUe  possession  of  ten  or  more  persons,  be  will  certainly 
[JiHve  abetted  ten  or  more  murders  and  abetted  ten  or  more  thefts.  It  is  per- 
fectly immaterial  Avhetber  the  instigation  was  at  one  and  the  same  moment 
•of  time  or  at  dififerent  limes.  Similarly  if  two  or  more  persons  conspire  to 
•commit  the  'murder  often  or  more  persons  or  to  steal  the  wr%Lches  belonging 
to  ton  or  more  persons,  and  one  or  nrore  ol'  them  commits  the  murders  or  theft* 
in  pursuance  of  that  conspiracy,  the  othei-s  will  be  guilty  of  as  many  abetments 
•of  murders  or-abetmenti  of  thefts  as  have  been  committed.  In  my  opinion  the 
test  is  not  whether  the  instigation  or  conspiracy  constituted  one  act,  but  whe- 
ther the  «ct  or  acts  abetted  by  instigation  or  conspiracy  would,  if  comniitti*d 
by  a  person  capable  in  law  of  committing  an  oflFence  with  the  same  intention 
•or  knowledge  iis  that  of  the  abettor,  amount  to  one  offence  or  more  offences  than 
-one.  In  the  former  case  tboi'c  Avould  be  but  one  offence  of  abetment,  but  in  the 
Jatter  case  -as  m«ny  offences  of  abetii»ent  as  the  number  of  substantive  offences. 

Section  lO-ctf  the  Indian  Evidence  Act  has,  in  my  opinion,  no  bearing  on 
tbeqnestioi)  as  to  how  far  conspiracy  to  commit  an  offence  or  actionable  wrong 
is  an  offence  under  the  Indian  renal  Code. 

It  is  a  startling  pro])osition  to  s*iy  that  a  man  remains  chargeable  as  an 
•abettoi*  by  conspiracy  or  otherwise  although  he  may  also  be  chargeable,  and 
that  not  in  t'I>e  alternative  but  cumulatively,  as  having  committed  the  offence 
^abetted.  That  is  exactly  what  has  been  done  in  both  the  cases.  The  first 
♦and  second  accused  in  Sessions  dxse  No.  53  and  the  accused  in  No.  1  have 
been  charged  both  with  the  tjubstantive  offence  of  murder  on  the  11th  June 
«and  the  offence  of  conspiring  to  murder  the  deceased  by  murdering  the  deceas- 
-ed  on  the  11th  in  piusuance  of  sucli  conspiracy.  You  can  no  more  charge  a 
inan  as  an  abettor  as  well  as  a  perpetrator  of  the  offence  abetted,  and  that  not 
in  the  alternative  but  cumulatively,  than  jou  can  charge  a  man  with  an  at- 
tempt to  comanit  an  offence  and  the  commission  of  that  very  offence.  In  thia 
•connection  it  will  be  well  to  draw  attention  to  section  144,  Indian  Penal  Code,, 
'which  prov4des  that  wiicnever  any  person,  who  if  absent  would  be  liable  to  be 
punished  as  an  abt)ttor,  is  present  when  the  act  or  offence  for  which  he  would 
he  punishable  in  consequence  of  the  abetment  is  committed,  he  shall  be  deem- 
'ed  to  have  committed  si.ch  act  or  offence.  This  section  provides  that  he  shall 
■be  deemed  to  have  conimitted  the  oftence  itself  and  not  simply  that  he  shall  be 
liable  to  the  sjune  punishment  as  if  he  had  committed  the  offence. 

In  Sessions  Cases  No.  53  and  No.  1,  the  firet  and  second  accused  in  the 
former  and  tl>e  accused  in  the  latter  are  alleged  to  have  been  present  when 
Ranga  lieddi  was  alleged  to  have  been  murdered,  and  in  fact  to  have  taken 
the  most  active  and  loading  part  in  the  perpetration  of  the  murder.  Under 
these  crrcumstances  it  is  very  strange  that  they  should  have  been  charged 
both  with  the  murder  of  Ranga  Reddi  and  with  the  abetment  of  such  murder. 
The  Pivblic  Prosecutor,  when  this  was  pointed  out,  said  that  he  did  not  press 
hisapijeal  against  the  xiuqui-tlal  or«eek  to  uphold  the  conviction  of  the  accus- 
sed  in  Sessions  Oise  JNo.  1  of  1901  on  the  count  of  conspiracy,  the  accused 
Subbi  Keddi  in  that  case  Ivaving  been  convicted  of  and  punished  for  both  the 
•bubstantiwe  offeooeof  murdeiand  of  abetment  of  the  same  by  conspiracy,  but 
that  lie  relied  on  the  instances  of  conspiracy  proved  with  reference  to  the  said 
•counts  as  material  tevidence  in  regard  to  the  chai-ge  of  murder  in  both  the  cases 
•and  also  the  charge  of  abetment  of  murder  against  the  ninth  accused  in  Sessions 
€asc  No.  58  by  giving  information  of  Ranga  Reddi  s  movements  on  11th  June. 
It  is  unnecessary  to  consider  the  qctestioti  of  misjoinder  of  offences  raised  by 
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the  learned  counsel  for  the  respondents  in  Appeal  No.  1028.  In  my  opinion 
Appeal  No.  1028  should  be  dismissed  and  the  conviction  of  Subbi  Reddi  ia 
^Session8  Case  No.  1  on  the  count  of  conspiracy  quashed. 

Note: — After  delivery  of  judgment  in  this  case,  Mr.  Justice  Bhaehyam  Ayyangar  addres- 
sed the  Public  Prosecutor  and  otlicr  luenihers  of  the  Bar  appearing  as  counsel  in  the  case,  as 
follows: — "  N(»w  that  judgment  lian  been  delivered  in  this  case,  I  think  it  right  that  I  shoiUd 
mention  in  pul>lic  Court  that,  (hiring  the  lienring  of  this  appeuJ  which  extended  over  tlie 
greaier  portion  of  three  weeks,  I  received  by  post  three  private  communications  athlressed  to 
me  in  connection  witii  this  case.  They  are  all  in  the  £uglish  language  two  bearing  English 
signatures  and  one  a  Telugu  signature.  Whether  these  letters  are  genuine^lin  the  sense  that 
the  signatures  are  tliose  of  the  autliors  or  writers,  or  whether  they  are  only  pseudonymous,  I  am 
not  n«,w  in  a  jwsition  to  say.  The  first  letter  which  I  received  and  opened  on  the  2nd  of  April 
but  which  I  read  only  this  morning  is  a  long  one  extending  over  four  full  pages  of  foolscap. 
It  is  a  conuuent  upon  the  evidence,  or  rather  imaginary  evidence,  in^the  case  and  advances  a 
number  of  arguments  in  favour  of  the  conclusion  which  the  writer  wants  to  force  upon  mo. 
The  writers  of  the  other  two  letters,  each  from  his  own  standpoint,  convey  to  me  advice  as  to 
how  I  should  deal  with  tlie  case  and  in  whose  favour  I  should  decide  it  both  in  the  interests  of 
justice  and  in  my  own  interests.  The  authors  of  these  three  letters,  whoever  they  may  be,  have 
conmutted  a  grave  contempt  of  Court  in  sending  by  public  post  private  communications  to  a 
Judge  of  this  Court  with  the  sole  and  delil>erate  object  and  set  purpose  of  influencing  his  deci- 
sion in  a  judicial  matter  of  the  highest  importance  to  the  public.  These  persons  and  others 
similarly  disposed  to  tamper  with  justice  ought  to  know  that  it  is  a  high  contempt  of  Court  to 
communicate  with  or  seek  in  any  way  to  influence  a  Judge  upon  the  subject  of  any  judicial 
matter  which  he  has  to  determine  and  that  a  Chartered  High  Court  in  India  is  a  superior  Court 
of  Hecord  which  can  suuimarily  deal  with  contempts  of  Court  though  the  same  be  committed 
otherwise  than  in  facie  curiae,  which  has  the  power  to  punish  the  offender  by  commitment  in  a 
Bumn  ary  way,  a  power  which  no  doubt  will  be  sparingly  used  but  will  certainly  be  used  wheo 
there  is  the  *  pressure  of  public  necessity  *  and  even  then  not  to  vindicate  the  dignity  of  "the 
Court  but  in  the  interests  of  justice  and  in  view  to  repress  tampering  with  justice.  *  I  now- 
hand  these  three  letters  with  their  envelopes  to  the  Registrar  of  the  Court." 


1901  April  24.  I.  L.  R.  24  Mad.  641. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Davies. 
KING-EMPEROR  v.  KRISHNA  AYYAR.§ 

Criminal  Procedure  Code—Act  V  of  181)8  s.  403  [4]— Previous  acquittel—Acquittal  by  as- 
sessors on  charge  of  abetment  of  ducnity  with  murder — Subsequent  conviction   by  jury 
of  receiving  stolen  property-''  Court  conipetent  to  try  the  offence  subsequently  charged." 
Five  persons  were  charged  before  a  Sessions  Judge,  sitting  with  assessors,   with   having 
committed  dacoity  with  murder  under  set  tion  '6i'S,  Indian  Penal  Code,  and  a  sixth,   with  abet- 
ting them.    The  abettor  was  acquitted.     He  was,  however,  subsequently   charged  before  the 
Sessions  Judge,  sitting  with  a  jury,  with  receiving  stolen  property  knowing   that  it   had   been 
obtained  by  dacoity,  under  section  412  of  the  InHiun  Penal  Code.     The  jury  returned  a  verdict 
of  guilty,  and  the  accused  was  convicted  and  sentenced.    The    facts  on   which  the  accused 
was  convicted  of  receiving  stolen  property  were  the  same  as  those    upon   which   he  had  been 
acquitted  of  abetment  of  dacoity  with  nuirder,  the  dacoity  by  which  the   stolen  property   was 
alleged  to  have  been  received  being  the  same  as  tliat   which  had  formed  the  subject  of  the 
previous  charge.    On  its  being  contended  that  the  Court  had  power  to  try  the  accused  a  second 
time  under  sub-section  4  of  section  403  of  the  Criminal  Procedure  Code,  inasmuch  as  a   charge 
of  receiving  stolen  property  must  be  tried  by  a  jury  ;  and  that   in   consequence  the  Court  by 
which  the  accused  had  first  been  tried  was  not  a  Court  competent  to  try  the  present  charge. 
Heldy  that  the  conviction  was  bad. 

Appeal  against  a  conviction  and  sentence   on   a  charge*'of  dishonestly 
receiving  stoien  property  knowing   that  it  was  obtained   by  dacoity,  under 


5  Criminal  Appeal  No.  33  of  1901. 


Digitized  by 


Google 


t.  L  S.  U  Mad.  ai.  6? 

«ectiotl  412,  Indian  Petial  C'>do.  Accused  had  previously  beeii  tried,  togetbei* 
with  five  othtirs,  befble  a  Jmlg«  and  ju^sessors,  in  Sessions  Case  No.  67  of  1900, 
on  the  file  of  the  Sensions  Court  of  Madura,  with  abetment  of  dacoidy  With 
murder,  under  sections  396  and  109  of  the  Indian  Penal  Code.  The  othef  five 
iiccused  in  that  case  w«re  charged  with  dacoity  with  niurder*  The  evidence 
was  that  on  the  morning  of  1st  April  1901,  a  dacoity  had  taken  place  to  the 
east  of  a  tank  at  Sengulani  ;  and  that  in  the  course  of  that  dacoity  one  Venka-* 
tachalara  Pillai  had  been  killed.  The  only  question  wjia  whether  the  six  accused 
then  before  the  Court  w^vo.  tUe  persons  win*  h«d  committed  ot  abetted  the 
dacoity.  The  evidence  was  that  niontjy  Jiad  been  found  in  a  niche  in  the  house 
of  appellant,  and  also  in  the  house  of  one  Ranga  Ayyangar>  which  had  been 
placed  there  by  the  apjiellant.  The  result  of  the  trial  was  that  all  the  othef 
five  prisoners  were  found  guilty  and  sentenced  to  transportation  for  life*  The 
present  appellant  was  hf)wever  acquitted,  the  SeSvsions  Judge,  agreeing  with 
the  asse.ssors,  finding  that  there  was  no  evidence  that  he  had  taken  part  in 
the  dacoitj'or  that  he  had  aided  or  abetted  it.  Appellant  was  subsequently 
chargeil  and  tried  before  a  jury,  in  Sessions  Case  No.  109  of  1900,  on  the  file  of 
the  same  Court,  with  the  oflFence  of  receiving  stolen  property,  as  already  stated. 
In  the  latter  case,  the  property  was  alleged  to  have  been  obtained  at  the  saoie 
dacoity,  namely,  that  committed  on  1st  April  1901,  neiit  Sengulam  tank^  and 
in  the  counse  of  which  V^enkatachalam  had  been  killed.  The  jury  returned 
«  verdict  of  guilty  and  the  Sessions  Judge  delivered  the  following  judgment ; — « 
•*  I  fully  agree  with  the  verdict  of  the  jury.  I  have  no  doubt  that  the  accused 
\vas  concerned  in  the  conspiracy  that  cuhninated  in  the  Sengulam  dacoity  and 
the  murder  of  Venkatachalam.  He  must  have  known  that  the  money  he  hid 
in  Uanga  Ayyangar  s  terraced  house  was  stolen  property,  and  his  friendship 
with  Somastindaram  Pillai  nmst  have  made  him  know  that  the  money  was  partt 
of  the  proceeds  of  the  dacoity.  I  see  no  reason  to  make  any  distinction  1>etween 
those  who  took  part  in  the  dacoity  and  him  who  remained  in  the  back-gronnd 
and  wanted  to  take  a  big  share  of  the  proceeds  of  the  dacoity.  I  therefotd 
sentence  him  to  transportation  for  life.  " 

Against  this  conviction  and  sentence,  the  acciised  preferred  this  appeaL 

Sundara  Ayyar  for  the  accused. 

The  Public  Prosecutor  (  Mr.  E.  B.  Powell)  in  support  of  the  conviction. 

Judgment. — The  ground  of  this  appeal  is  that  the  accused  has  already 
been  acquitted  on  the  same  facts,  and  that  by  virtue  of  section  403  of  the  Cri- 
minal Procedure  Code  he  cannot  be  tried  for  the  oflFence  for  which  he  has  now 
been  convicted. 

The  accused  was  first  charged  with  abetment  of  dacoity  with  murder.  Ho 
was  tried  by  the  Sessions  Court  with  the  aid  of  assessors  and  was  acquitted. 
He  was  afterwards  charged  with  the  oflFence  of  receiving  stolon  property,  and 
was  tried  before  the  Sessions  Judge  and  a  jury,  and  the  jury  returned  a  verdict 
of  guilty.  The  Judge  accepted  the  verdict  and  convicted  the  accused  of  the 
oflfence  of  receiving  stolen  property.  The  Public  Prosecutor  concedes  that  he 
is  unable  to  show  that  the  facts  on  which  the  accused  was  convicted  of  the 
oflFence  of  receiving  stolen  property  diflFer  from  the  facts  on  which  he  was  acq- 
uitted of  the  oflFence  of  abetment  of  dacoity  with  murder.  But  he  relies  on 
sub-section  (4)  of  section  403  of  the  Criminal  Procedure  Code  which  is  in  the 
following  terms : — 

"  A  person  acquitted  or  convicted  of  any  oflFence  constituted  by  any  act 
•*  may,  notwithstanding  such  acquittal  or  conviction,  be  subsequently  charged 
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**  with,  and  tried  for,  any  other  offence  constituted  by  the  same  acts  which  he 
^*  may  have  committed  if  the  Court  by  which  he  was  first  tried  was  not  com- 
**  petent  to  try  the  offence  with  which  he  is  subsequently  charged.  "  Under  the 
rule  made  under  the  powers  conferred  by  section  269  of  the  Code  of  Criminal 
Procedure  a  charge  of  receiving  stolen  property  must  be  tried  by  a  jiiry. 

We  are  of  opinion  that  "  the  Court  by  which  he  was  first  tried,  "  i.e.,  the 
Court  of  Sessions,  was  competent  as  a  Court  of  Session  to  try  the  offence  of 
receiving  stolen  property.  The  illustrations  (/)  and  (gr)  show  that  the  words 
'*  was  not  competent  to  try  "  mean  "  had  not  jurisdiction  to  try."  The  charge 
of  receiving  stoic  n  property  not  being  a  charge  triable  with  the  aid  of  assessors, 
it  was  open  to  the  Judge  to  empanel  a  jury  to  try  it.  Even  if  he  had  pro- 
ceeded to  try  the  case  with  the  aid  of  assessors  and  no  objection  had  been  taken 
before  the  Court  had  recorded  its  finding  the  trial  would  not  have  been  invalid 
on  that  ground  only,  and  if  the  Judge  had  convicted,  the  conviction  could  not 
have  been  impeached  ;  see  section  636  (2)  of  the  Code  of  Criminal  Procedure. 
These  provisions  of  the  law  are  quite  inconsistent  with  the  contention  put  for- 
ward by  the  prosecution  that  the  Court  by  which  the  accused  was  first  tried 
was  not  "  competent  to  try  "  the  charge  of  receiving  stolen  property.  The 
appeal  must  be  allowed  and  the  conviction  set  aside.  The  accused  must  be 
set  at  liberty. 


1901  May.  3.  I.  L.  R.  24  Mad.  660. 

Before  Sir  Arnold  White,  Chief  Justice ,  and  Mr,  Justice  Daviea, 
KING-EMPEROR  v.  TAKASI  NUKAYYA* 

Worknian'B  Breacli  of  Contract  Act — Act  XIII  of  1859,  us.  1,  2 — Failure  to  comply  with  order 
of  Court — Criminal  Procedure  Code.— Act  V  of  18I'H,  s.  4  (o)— "  OITence.  " 

Tlie  offence  created  by  the  Workman's  Breacli  of  Contract  Act  (Xlllof  1869)  is  not  the 
neglect  or  refuBal  of  the  workman  to  perform  his  contract,  hut  the  faihire  on  his  part  t&  comply 
witii  an  order  made  by  the  Magistrate  directing  the  workman  to  repny  the  money  advanced 
or  perform  the  contract. 

(  NOTE  :— This  case  has  been  Approved  of  in  I.  L.  R.  28  Madras  S7,  ) 

Complaint  under  the  Workman's  Breach  of  Contract  Act,  (  XIII  ©f  1859), 
section  1.  A  complaint  was  lodged  by  a  Mr.  Chapman  as  agent  of  a  Mr.  Put- 
man,  charging  defendant,  a  workman,  with  having  taken  Rs.  500  from  complai- 
nant's mjister  for  work  to  be  performed,  and  with  having  failed  to  perform  the 
•work.  When  complainant's  deposition  was  taken,  it  appeared  that  the  contract 
had  been  entered  into,  not  by  him,  but  by  Mr.  Putman,  and  the  objection  wa» 
raised  that,  under  section  1  of  the  Act,  the  complaint  had  been  wrongly 
brought.  Mr.  Chapman,  thereupon,  withdrew  the  complaint,  with  permission 
of  the  Court.  The  Magistrate,  however,  recorded  that  the  accused  was  "  acqu- 
itted under  section  248  of  the  Code  of  Criminal  Procedure."  A  fresh  complaintr 
■was  subsequently  lodged  against  the  same  defendant  by  Mr.  Putman,  in  respect 
of  the  same  default.  The  Magistrate  then  delivered  the  following  judgment: — 
"  Mr.  Putman  of  Ellore  complains  against  the  accused  under  section  1  of  the 
Contract  Act.  A  complaint  for  the  same  breach  was  filed  by  Mr.  Putman's 
'  agent  (Mr.  Chapman)  and  it  having  been  withdrawn,  the  accused  was  acquitted 
under  section  248,  Code  of  Criminal   Procedure — vide  judgment  in   Calendar 

•  Cruninal  Appeals  No8.  22  aud  23  of  1901, 
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C^se  No.  72  of  1900.    The  accused  now  objects  that,  under  secfcion  403,  Code- 
of  Criminal  Procedure,  he  is  not  liable  to  be    tried  again  for   the  same  oflfence. 
The  complainant  urges  that  the  trial  under   the  first   part  of  section   2  of  the 
Contract  Act  is  not  a   criminal  proceeding   and  as  such    the  Code  of  Criminal 
Procedure  does  not  apply  to  such  trials.     But  he  does  not  point   out  what   the 
procedure  should  be  for  such  trials.     He  relies  on  Averan  Das  Mochi  v.  Abdvl 
Jiiihim(l)     ....     This  ruling  is  quite  a  recent  one  having  been  issued  io 
February  1900.     But  it  is  quite  opposed  to  the  local  High  Court's  proceedings  . 
No.  436,  dated  14th  March  1879  (Weir's  '  Code,  '  pages  458  to  460),  in    which 
it  has  been  clearly  laid  down  that '  a  breach  of  contract  to  which   Act  XIII   ofv 
1859  relates  is  an  offence  other  than  an  offence  for  which, a  Police   oflScer   may 
arrest  without  a  warrant.  ' .  If,  as  held  by  the  Madras  High  Court,  a  breach  of 
contract  is  a  criminal  offence,  the  Code  of  Criminal  Procedure  applies  to-  such 
offences  and  such    cases   being  sununons   ca?es,  the   procedure  laid   down   for 
summons  CAses  should  be  obi«erved  under  section  5  of  the   Criminal   Procedure 
Code.     If  this  view  be  correct,  a  person  acquitted  under  section  248,  Code  of 
Criminal  Procedure,  ctinnot  be  re-tried  for  the  same  offence  on  the  same   facts. 
In  the  present  case  the  facts  are  the  same  and  the  only  change  is  in  the   com- 
plainant.    The  first  complaint  was   withdrawn   as  it  was   found  out   that   the 
contract  was  not  entered  into  with  the  coi^plainant  or  that  he  was  the  employer 
or  master  or  acted  as  an  agent  as  specified  in  section  1  of  the  Act.     The  present 
complainant  alleges  himself  to  be  the  employer  and  that  the  contract  has  been^ 
entered  into  with  him.     In  the  previous  case  accused  was  acquitted  after  trial 
had  been  commenced.     Consequently  under  section  403,  Code  of  Criminal  Pro- 
cedure, the  accused  cannot  be   re-tried  for   the   same  breach.     Following   the 
local  High  Court's  ruling  quoted  above,  which  is  quite  clear,  I  stop  all  further 
proceedings  and   acquit   the   accused   under   section   245,   Code  of  Criminal- 
Procedure. 

Against  that  order  of  acquittal  the   Public  Prosecutor  preferred  these 
appeals. 

Mr.  IX  Chamier,  for  the  Public  Prosecutor,  contended  that  the-first  order 
which  purported  to  acquit  the  defendant  was  no  bar,  as  it  was^  in  fiict,  not* an. 
*  acquittal  at  all.  It  was  impossible  for  the  Magistrate  to  have  acquitted  on • 
the  first  charge,  because  no  offence  had  at  that  time  been  committed:  The 
mere  failure  to  perform  a  contract  is  not  an  offence  under  Act  XIII  of  1859. 
An  offence,  in  respect  of  which  punishment  may  be  inflicted,  is  only  committeA^ 
when  a  workman  against  whom  an  order  has  been  already  made  under  the  Act,. 
disobeys  that  order.  His  disobedience  to  the  order  constitutes  the  offence 
under  section  2  of  the  Act. 

The  accused  was^  not  represented. 

Judgment. — In  Criminal  Appeal  Noi  '22. — The  offence-  created  by.  the- 
Workman's  Breach  of  Contract  Act  (XIII  of  1359)  is  not  the  neglect  or  refusal 
of  the  workman  to   perform  his   contract,  but   the  failure  by  the   workman^  to- 
comply  with  an  order  made  by  the  Magistmte  that    the   workman   repay   tlie- 
money  advanced,  or  perform  the  contract.    In  the  present  case,  the  compktinant 
withdrew  the  case  before  the  Magistrate  had  made  any  order.     Consequently ^., 
there  had  been  no  offence  under  the  Aet  and  there  was  nothing  to  acquit   him^ 
of.  It  is  not  necessary  for  us  to   consider  whether  the  Code  of  Criminal  Proce-  . 
dure  applies  to- offences  under  the  Act.     Here   there  was  no   offence   and   the- 
Magistrate  was  quite  wrong  in  proceeding  upon  the  assumption,  that  the  Code- 

~  0)  I.L.R.,  27Calc.,  1^1  at  pp.,  132  and  133, 
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of  Criminal  Procedure  applied  and  that  it  was  his  duty  to  **  acquit  "  nnder 
section  248  of  the  Code.  The  order  of  the  Magistrate  in  so  far  as  it  allows  the 
complainant  to  withdraw  the  case  will  stand.  In  so  far  as  it  purports  to  acquit 
the  aefendant  it  must  be  set  aside. 

In  CAminoX  Appeal  No,  ^5.— It  follows  from  what  has  been  said  above 
that  the  Magistrate's  order  based  on  the  view  that  the  defendant  had  already 
been  "  acquitted  "  in  the  same  matter  must  also  be  set  aside.  We  direct  the 
Magistrate  to  restore  the  case  to  bis  file  and  deal  with  it  according  to  law. 


1901  April  17,  18.  July  18.  L  L.  E.  24  Mad.  662. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr,  Justice  Benson. 
KING-EMPEROR  v.  ANTAKKE.§ 

Penal  Code— Act  XLV  of  1860,  8,  317— E^^posure  of  child  with  intention  to  abandon— Ingre- 
dients of  offence. 

Upon  a  charge  being  preferred  against  a  mother  of  exposure  and  abandonment  of  her 
child,  under  section  317»  Indian  Penal  Code,  the  Sessions  Judge  believed  that  the  accused  had 
)eft  the  child  at  a  particuinr  spot  with  the  intention  that  it  Hhuuid  lie  found  and  cartd  fur  by 
the  owner  of  a  neighl>ounng  houne.  He  acquitted  her,  holding  that  the  offence  charged  had 
not  been  committed,  inasmuch  as  the  child  had  been  deliberately  placed  where  it  would  be,  (as 
in  fact  it  was),  found  and  looked  after : 

Held,  that  the  acquittal  was  wrong^.  The  gist  of  the  offence  under  section  317  is  the 
exposure  or  leaving  with  intention  to  wholly  abandon,  and  the  manner  of  exposing  or  leaving, 
#nd  the  consequences  likely  to  ensue  are  not  essential  ingredients,  though  they  may  be  taken 
into  consideration  in  passing  sentence, 

AppEIAL  preferred  by  the  Public  Prosecutor  under  section  417  of  the  Code   of 
Criminal  Procedure  against  an  acquittal 

The  facts  are  set  out  in  the  following  judgment. 

The  Public  Prosecutor,  (Mr.  K  B,  Powell),  for  the  Crown. 

Judgment. — The  accused,  who  is  a  beggar  woman  and  a  widow,  deposited 
her  illegitimate  child  about  three  months  old  close  by  a  channel  some  200 
yards  from  the  house  of  one  Kartha,  and  went  away  to  another  village  without 
informing  any  one  of  her  movements,  and  evidently  without  any  intention  of 
returning  to  the  child.  The  child  was  found  by  Kartha  and  was  taken  oare  of 
by  him,  but  it  was  a  sickly  child  previously  and  died  after  a  few  days.  The 
evidence  does  not  show  whether  the  exposure  caused,  or  contributed  to,  the 
death  of  the  child. 

The  Sessions  Judge  came  to  the  conclusion  that  the  accused  intended 
that  the  child  should  be  found  and  cared  for  by  Kartha,  as  she  left  it  near  the 
Fpot  whence  his  household  draw  their  water  from  the  channel.  The  Sessions 
Judge  therefore  acquitted  the  accused  of  the  offence  with  which  she  was  charg- 
ed under  section  3l7,  Indian  Penal  Code,  observing  that  that  section  "  must 
•*  be  interpreted  on  the  principle  expressed  in  the  English  Statute,  and  that, 
'*  in  order  to  be  criminal,  the  exposure  and  abandonment  must  be  under  such 
**  circumstances  as  endanger  the  safety  of  the  child.  Here  the  child  was  deli- 
**  berately  placed,  where  it  would  be,  as  it  was,  found  and  looked  after.  Hence 
**  the  offoqce  with  which  the  prisoner  is  charged  was  not  committed  (  Queen- 
**  Empress  v.  Felani  Hariani^l))" , 
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The  Public  Prosecutor  now,  on  behalf  of  the  Government,  appeals  against 
the  acquittal.  The  case  cited  by  the  learned  Sessions  Judge  is  not  an  autho- 
rity for  the  view  taken  by  him  and  the  same  observation  applies  to  the  case  of 
Qvieen-Evrpress  v.  Mirchie{l)  referred  to  by  the  Public  Prosecutor. 

We  have  no  doubt  but  that  the  view  taken  by  the  learned  Sessions  Judge 
is  incorrect.  The  language  of  section  317  of  the  Indian  Penal  Cnde  is  altoge- 
ther diflferent  from  the  language  of  the  English  Statute  24  and  25  Vict.,  chap- 
ter 100,  section  27,  The  words  of  the  latter  are  "  whosoever  shall  unlawfully 
**  abandon  or  expose  any  child  being  under  the  age  of  two  years  whereby  the 
^  life  of  such  child  shall  be  endangered,  or  the  health  of  such  child  shall  have 
**  been  or  shall  be  likely  to  be  permanently  injured  shall  be  guilty  of  a  misde- 
"  meanour."  The  words  of  the  Indian  Penal  Code  are  "  whoever  being  the 
**  fether  or  mother  of  a  child  under  the  age  of  twelve  years,  or  having  the  care 
^  of  such  child,  shall  expose  or  leave  such  child  in  any  place  with  the  intentioQ 
**  of  wholly  abandoning  such  child  shall  be  punished,  &c."  Under  the  English 
Statute,  it  is  necessary  to  prove  that  the  life  of  the  child  was  endangered,  or 
that  its  health  was  permanently  injured  or  was  likely  to  be  so  injured  by  the 
exposure.  Under  the  Indian  law  there  is  no  such  limitation.  The  gist  of  the 
oflFence  under  the  Indian  law  is  the  exposure  or  leaving  of  the  child  in  any 
place  with  the  intention  of  wholly  abandoning  it.  Uere,  as  in  many  other 
places  in  the  Penal  Code,  the  Legislature  looks  mainly  to  the  intention  of  the 
accused  person  rather  than  to  the  consequences  of  the  act  done,  which  form  aiii 
essential  element  of  the  offence  under  the  English  law.  The  language  used  in 
section  317,  Indian  Penal  Code,  is  perfectly  clear  and  unambiguous,  and  where- 
this  is  80,  it  is  contrary  to  correct  canons  of  interpretation  to  go  outside  that 
language  and  to  read  into  the  section  words  which  do  not  find  any  place  in  it 
and  which  altogether  alter  its  scope  and  effect.  Had  the  Legislature  desired 
to  re-produce  the  English  law,  it  would  have  found  no  difficulty  in  doing  so  in 
appropriate  words. 

The  manner  of  the  exposure  or  leaving  and  the  consequences  likely  to 
ensue  from  it  are  not  essential  ingredients  of  the  offence  under  the  Indian  law, 
though  they  may  often  be  properly  taken  into  consideration  in  estimating  its 
j^vity  and  in  apportioning  the  sentence. 

We  must  set  aside  the  acquittal  and  convict  the  accused  Antakke  of  an 
offence  under  section  317,  Indian  Penal  Code.  Looking  to  the  destitute  condi- 
tion of  the  accused  and  to  the  finding  that  the  child  was  left  where  it  would 
prol>ably  be  found  and  cared  for,  we  think  that  the  ends  of  justice  will  be  satis- 
fied by  a  comparatively  light  sentence. 

We  direct  that  the  prisoner  Antakke  be  punished  with  six  months'  ri« 
gorous  imprisonment. 


(l>LL.B.,iaAU.,3«4. 
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Before  Sir  Arnold  White,  Chief  Justice,  and  Mr,  Justice  Benson. 

KING-EMPEROR  u  AYYAN  (  Accused  is  Criminal  Revision  Cask 

No.  127  OF  1901 ),  AND   VELLAYAPPA  UDAYAN  (  Accused  in 

Criminal  Revision  Case  No.  128  of  1901  ).§ 

Criminal  Procedure  Code — Act  V  of  1898,  s.  530 — Trial  of  an  accused  by  Magistrate  not  em- 
powered by  law — 'Jliarge  of  giving  false  evidence  under  s.  193,  Indian  Penal  Code — 
Trial  by  First-class  Magistrate  though  facts  disclosed  offence  under  s*  1^4  as  well — 
Jurisdiction. 

Certain  witnesses  made  statements  in  a  preliminary  enquiry  before  a  Magistrate,  in  %. 
case  of  alleged  murder,  and  contradicted  those  statements  at  the  trial  before  the  Court  of 
Session.  The  latter  then  sanctioned  their  prosecution  for  giving  false  evidence  in  a  judicial 
proceeding,  an  offence  punishable  under  section  193  of  the  Indian  Penal  Code,  and  triable  by 
a  Magistrate  of  the  first  class.  The  Deputy  Magistrate,  by  whom  they  were  tried,  convicted 
them,  and  the  accused  appealed,  the  appeals  being  transferred  to  another  Sessions  Court  for 
hearing.  The  Sessions  Judge  held  that  inasmucli  as  the  false  statements  hud  been  made  in 
connection  with  a  charge  of  murder,  the  offence  for  which  the  accused  should  have  been 
tried  fell  under  section  194,  Indian  Penal  Code,  and  that,  in  consequence,  they  could  be  tried 
only  by  a  Court  of  Session  and  not  by  a  Magistrate  of  the  first  class.  He  considered  their 
trial  by  a  First-class  Magistrate  to  be  void  under  section  630  of  the  Code  of  Criminal  Proce- 
dure, and  set  aside  their  conviction,  committing  one  of  them  for  trial  by  a  Court  of  Session 
on  a  charge  under  section  194  of  the  Indian  Penal  Code,  and  making  no  order  in  respect  of  the 
other  accused  as  he  considered  the  imprisonment  already  undergone  was  sufficient : 

Held^  that  the  order  was  wrong  as  the  proceedings  of  the  First-class  Magistrate  were  not 
void  within  the  meaning  of  section  630  of  the  Code  of  Criminal  Procedure. 
.  Queen-Empresi  v,  Gundya^  (  I.  L.  R.,  13  Bom.,  502  )  referred  to. 

The  facts  of  this  case  appear  in  the   head-note,  and,  more   fully,  in   the 
judgment. 

A,  T.  Ambrose  for  accused  in  Criminal  Revision  Case   No.   127  of  1901, 
T,  Bamanujachariar  for  accused  in  Criminal   Revision   Case   No.   12& 
of  1901. 

Judgment. — Certain  witnesses  made  statements  in  a  preliminary  enquiry 
into  a  murder  case  before  a  Magistrate  and  contradicted  those  statements  at 
the  trial  before  the  Sessions  Court  of  South  Arcot.  The  Sessions  Court 
thtn  sanctioned  their  prosecution  for  offences  punishable  under  section  193, 
Indian  Penal  Code,  in  that  they  had  made  contradictory  statements,  both  on 
oath,  one  or  other  of  which  must  necessarily  be  false.  They  were  accordingly 
convicted  by  the  Deputy  Magistrate  of  an  offence  punishable  under  that 
section  for  having  given  false  evidence  by  making  statements,  one  or  other 
ofwhich  must  have  been  false.  The  Deputy  Magistrate  took  no  evidence  to 
show  which  of  th«  two  statements  was  false  and  recorded  no  finding  on  that 
point.  The  accused  appealed  to  the  Sessions  Court  of  South  Arcot.  and  their 
appeals  were  transferred  to  the  Sessions  Judge  of  Chingleput  who,  on  hear- 
ing the  appeals,  came  to  the  conclusion  that  the  statements  made  by  the 
j^ppellants  at  the  preliminary  enquiry  were  probably  false,  and  as  the  case 
was  one  of  murder,  he  held  that  the  offence  committed  by  the  appellant* 
was  propably  one  punishable  under  section  194,  Indian  Penal  Code,  and  waa 
therefore  triable  exclusively  by  the  Court  of  Session  and  not  by  a  Magistrate 
of  the  first  class.  He  held  that  as  the  facts  indicated  an  offence  under  section 
19*y,   Indian  Penal  Code,  the  Magistrate  had  no  jurisdiction  to  try  the  appel- 
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laote  for  an  offence  punishable  under  section  193,  Indian  Penal  Code.  He  ac- 
cordingly set  aside  the  conviction  under  that  section.  In  one  case  (Appeal  No  20) 
be  did  not  direet  any  further  proceedings,  as  he  considered  the  imprisonment 
already  undergone  sufficient  punishment.  ]n  the  other  case  [Appeal  No.  21]  he 
ordered  the  appellant  to  be  committed  for  trial  by  the  Sessions  Court  on  a 
charge  under  section  194,  Indian  Penal  Code.  On  a  perusal  of  the  calendars, 
this  Court  called  for  the  records  with  a  view  to  revise  the  orders  of  the  Sessions 
Judge,  and  in  sending  up  the  records  the  learned  Sessions  Judge  has  submit- 
ted a  note,  setting  forth  in  much  detail  his  ^iew  of  the  law  and  arguments  in 
support  thereof. 

When  he  wrote  this  note  we  presume  the   learned    Sessions   Judge   had 
received  the  Judgment  of  this  Court  in  Kivg  Eraiyeror  v.  Virasami  (  1  )   in 
-which,  dealing  with  a  precisely  similar  case  hum  his  Court  a   divisional   bench 
of  this  Court  held  that  the  Sessions  Judge  had  taken  an    incorrect  view  of  the 
law.     The  accused  was  not  charged  with  an  offence  j»unishable    under  section 
195,  Indian  Penal  Code.     The  Deputy    Magistrate    tried   him    for  an   offence 
punishable  under  section  193,  Indian  Penal  Code,  and  he  had  jurisdiction  over 
that  offence.     Under  the  rulings   of  this   Court,   it   cannot   be   said  that  the 
Deputy  Magistrate  acted  without  jurisdiction,  even  though  the  offence  actually 
amounted  to  one  punishable  under  section  195.     We  think   that   the   learned 
Sessions  Judge  might  well  have  accepted  that  decision.     As,    however,  he  still 
thinks  that  the  decisions  of  this  Court  support  his  view    it  seems  necessary  to 
reiterate  the  correct  view  of  the  law.     The   Sessions  Judge   relies  on   section 
530  (p)  of  the  Criminal  Procedure  Code.     It   runs:   *'   If  any   Magistrate  not 
**  being  empowered  by  law  in  this  behalf    ....     tries  an  offender  his  pro- 
'*  ceedings  shall  be  void  "     The   meaning   of  this   is  that  if  a  Magistrate  tries 
an  offender  for  an  offence  beyond  his  jurisdiction  his  proceedings  shall  be  void. 
In  the  present  case  the  Deputy  Magistrate  did  not  try  accused   for  an   offence 
beyond  his  jurisdiction.     He  tried  him  for  an  offence  punishable  under  section 
193,  Indian  Penal  Code,  i.^.,  for  an  offence  triable  by  a  First-class  Magistrate 
and  therefore  within    his  jurisdiction.     His    proceedings  therefore   were   not 
void  and  the  Sessions  Judge  was  wrong  in  treating   them  as  void.     Where  the 
facts  disclose  an  offence  within  the  jurisdiction  of  the  Magistrate  it  seem»  to  us 
a  complete  fallacy  to  say  he  is  not  empowered  by  law  to  try  the  person  charged 
for  the  offence  which  is  within  his  jurisdiction  because  the  same  facts  disclose 
a  more  serious  offence  which  is  beyond   his  jurisdiction.     He  is  expressly  so 
■empowered.     Whether  in  so  doing  he  adopts  a  proper  course   is  another  qites- 
tion.     No  doubt  it  is  improper  on   the   part  of  a  Magistrate   to  intentionally 
ignore  circumstances  of  aggravation  which   show   that  an  offence   beyond  his 
jurisdiction  was  in  fact  committed  as  well  as  an  offence  within  his  jurisdiction,, 
as,  for  instance,  if  a  Second-class  Magistrate  should  ignore   the   violence   nsed* 
in  committing  theft  and   should   deal   with   the  case  himself  as  one  of  theft 
(section  379),  instead  of  sending  the  accused   before  a   First-class   Magistrate 
•to  be  tried  for  robbery  (  section  392).      Here  the  action   of  the   Second-class 
Magistrate  would  be  improper  but  his  proceedings  would  not  be  void.     If  the 
improper  action  of  the  Second-class  Magistrate  had  led   to  a  failure  of  justice 
■as,  for  instance,  by   causing  the   punishment   to  be  inadequate,  it  would  be 
open  to  the  proper  authorities  to  apply  a  remedy  by  instituting  a  second  prose- 
'Cution  on   the  same  facts  for  the  more  aggravated  offence  (  section  403,  Urimi- 
nal  Procedure  Code  ).    It  would  also,  in  our  opinion,  be  open  to  the  revising 

<  1  )  Criminal  Revision  C*»c  No.  78  of  1901  (unreported.  ) 

Digitized  by  VjOOQIC 


104  I.  L.  it.  24  Mad.  675. 

and  appellate  authorities  to  set  aside  the  Magistrate  »  pfoceedings  and  ohler  i 
fresh  trial,  if  such  a  course  was  required  in  the  interests  of  justice  but  not  other- 
wise ;  and  the  nason  for  setting  them  aside  would  be,  not  that  they  were  void 
ab  initio,  but  because  they  were  iu)proper  and  the  interests  of  justice  required 
them  to  be  set  aside.  The  SeKsions  Judge  has  failed  to  appreciate  the  diflPe- 
rence  between  proceedings  which  are  without  juristliction  and  therefore  void, 
and  proceedings  which  nie  improper  hih\  iheief ore  liable  to  be  set  aside,  though 
not  void.  It  is  this  faihire  winch  we  think,  hits  ltd  the  Sessions  Judge  to 
mihundei'sUmd  the  various  judgment**  of  ihi.s  Court  lu  which  he  refers.  Whe- 
ther the  High  Court  as  a  Court  of  Revision  or  the  Aj»}tellrtte  Court  ought  to 
interfere  in  wny  particular  case  depends  entirely  on  the  facts  of  the  case  and 
whether  such  interference  is  called  for  in  the  interests  of  justice. 

The  view  that  we  have  stated  is,  we  think,  in  accordance  with  that  taken 
by  ^he   Bombay    High    Court  in    Qvecn    Lvijtreas  v.    Guvdya[l]   as  to  the 
construction  of  secti(»n  580  [;*],  Criminal  Procedure  Code,  and  with    the    whole 
t»»nor  of  the  decisions  <»f  this  Court  both  before  and  since  that  provision  of  the 
Cf>de  was  enacted  in  1882.  For  present  purposes  it  is  suflBcient   to  refer  to  the 
cases  quoted  by  the  Sessions  Judge  from  Weir's  '  Law  of  Offences,'  3rd   edition, 
at  pages  259,  701,  965,  967  and  1060.     If  the  learned   Sessions  Judge   will  re^ 
read  the^e  cases   and    bear  in  mind  the  distinction  which  we  have  pointed   oot 
between    proceedings  which   are   without  jurisdiction   and  therefore  void,  and 
proceedings   which  are  improper  and  therefore  liable   to   be  set  aside  thouj^h 
not  void,    he  will,  we  think,  find   that  they   lend   no  countenance  to  his  views 
as   to    the     proper    construction   to  be   placed   on  section   630   [p]  but  are 
in  accordance  with  the  law  as  stated   by  us.    The   language   of  these   casf^ 
is   so   explicit    that   it   is    unnecessary  to  refer   to   them   in   detail.      The 
learned   Sessions  Judge    has,     however,  so  completely    misunderstood    and 
(  no  doubt  unintentionally  )  misquoted  the   case  at  page  259   that  it   is 
necessary  to  refer  briefly  to  it.     In  that  case  a  First-class  Magistrate  had  tried 
and  convicted  two  offenders  for  offences  punishable  under  section  392,    Indian 
Penal  Code.     The  Sessions  Judge  referred  the  cases  on   the  ground    that  the 
offences  were  punishable  respectively  under  sections  394  and  397,  Indian  Penal 
Code,  and  that  the  Magistrate  therefore  had  no  jurisdiction  to  try  the  offenders 
for  an  offence  punishable  under  section  392.     The  High  Court  pointed  out  that 
under  the  law  then  in  force  the  Magistrate  had  no  jurisdiction  to  try  an  offence 
under  section  394,  and  the  High  Court  went  on  to  observe  that   it  was   for  the 
Magistrate,  in  his  discretion,  to  decide  whether  he   would   dispose  of  the  case 
himself  [  i.  c,  as  one  under  section  892  ]  or  commit  the  accused   to  the  Court 
of  Session  (  i.  e.,  as  one  under  section  •  94  ).     It  further  observed   that  as  the 
case  was  of  a  trivial  nature  '*  the  Magistrate    exercised  a  sound   discretion  in 
disposing  of  it  under  section  392."     It  would  be  difficult  to  imagine  a  decision 
more  directly  opposed   to   the  present   Sessions  Judge's   view.     We  observe, 
however,  that  he  supposed  that  an  offence  under  section  394  was  then,  as  it  is 
now,  triable  either  by  a  First-class  Magistrate  or  by  a  Court   of  Sessions  and 
this  has,  no  doubt,  misled  him.    The   Criminal    Procedure  Code  of  1861  was 
then  in  force  and  under  it  an  offence  under  section  894,  Indian    Penal   Code, 
was  triable  exclusively  by  a  Court  of  Session,  as  indicated  by  the   High   Conrt 
in  its  judgment.     It  was  not  until  the  Criminal  Procedure  Code   of  1872  was 
passed  that  an  offence  under  section  394  became  triable  by  a  First-class  Magis-' 
trate  cr  a  Court  of  Session. 


[  1  ]  I.  L.  R.  13  Bom.  502. 
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In  the  second  of  the  two  cases  dealt  with  by  the  High  Cotift  the  accused 
had  committed  an  oflfence  punishable  under  section  397 >    Indian    Penal   Code 
(  robbery  armed  with  a  deadly  weapon  ).     The    Magistrate   tried   him    for  an 
oflfence  under  section  392  and  convicted  him.     The  High  Court  set   aside   the 
conviction  and  ordered  a  commitment  to  the    Court   of  Session,   not,   as   the 
present  Sessions  Judge  supposes,  because  an  oflfence  under  section  897  is  triabla 
exclusively  by  the  Court  of  Session,  but  becixuse  an  oflfence  under  that   section 
must  be  punished  with  a   minimum    of  seven   years  '  rigorous   inprisonment^ 
and  it  was  therefore  impossible  for  a  Magistrate,  whose  powers  are    limited    to 
two  yeara'  imprisonment,  to  impose  a  sentence  such  as  the  law    required.     The 
High  Court,  no  doubt,  speaks  of  the  provision    as   to   the   minimum    sentence 
taking  the  case  "  out  of  the  jurisdiction  of  the   Magistrate."     But  we  do   not 
understand  that  the  High  Court  meant  that  the  trial  by  the  Magistrate  for  an 
offence  under  section  392  was  void.     What  the  High    Court  said   was,   "  The 
'*  sentence     ....     is  illegal  and  must  be  qu.ashed.     The   prisoner   should 
**  be  committed  to  the  Sessions  Court.*'     That  order  was   no   doubt   the   most 
appropriate  order  that  could  be    made  in  the   case,  but   having  regard  to     the 
manner  in  which  this  High  Court  in  the  same  proceedings  disposed  of  the  case 
under  section  394,  we  do  not  understand  that  the  High  Court   considered   the 
trial  under  section  392  as  held  without  jurisdiction   and  therefore   void.    The 
view  rather  seems  to  have  been  that  as  the  sentence  required  by  law   had   not 
been  and  could  not  be  passed  by  the  Magistrate,   the   case   must  go   before  a 
Court  couipetent  to  pass  such  sentence,  and  it  was  therefore  expedient  to  quash 
the  minor  sentence  of  the  Magistrate  and  order  a  commitment  to  the  Sessions 
Court  where  a  legal  sentence   could  be   passed.     The  Sessions  Judge   has  set 
aside  the  convictions  in  the  two  cases  before  us  on   the  sole  ground   that  the 
Deputy  Magistrate  had  no  jurisdiction  to  deal  with  the  cases,  and  that  his  pro- 
ceedings were  therefore  void  under  section  530  [p],   Criminal    Procedure  Codie. 
As  the  view  of  the  law  taken  by  the  Sessions  Judge  is  incorrect,  and  as  on  the 
merits  he  was  of  opinion  that  both  the  accused  had   given   false   evidence   y^e 
set  aside  his  orders  in  both  cases.     We  think  that   the   sentences   imposed  by 
the  Magistrate  were  adequate  and  that  there  is  no  need  to  order   further  pro- 
ceedings in  regard  to  the  oflfences  which  the  Sessions  Judge  considers  may  haye 
been  committed  under  sections  194  and  195,   Indian   Penal   Code.     The   sen* 
tences  imposed  by  the  Magistrate  must  be  given  eflfect  to. 


u 

/Google 


Digitized  by  ^ 


106  I.  L.  R.  25  Mad,  15. 

VOL  XXV 


1901  August  8,  16.  I.  L.  R.  25  Mad.-15. 

Before  Mr.  Justice  Davies  and  Mr.  Justice  Moore. 

THE  MUNICIPAL  COxMMISSIONERS  FOR  THE  CITY  OF  MADRAS 

(  Complainants  ),  Petitionehs,  v.  MAJOR  BELL  (  Defendant  ), 

Counter-Petitjoneh.§ 

Criminal  Procedure  Code— Act  V  of  1898,  s.  197— Necessity   for   panotion  to  prosecute  public- 
servant — Cases  in  whicli  ihe  lace  that  accused  is  a  public  «ervant  is  a    necessary  element 
in  tbe  offence — City  of  Madras  Municipal  Act  (Madras)— -Act  1  of  1884,  s.  341. 
Under  section  341  of  the  City  of  Madras  Municipal  Act,  any  person  bringing  or  causing 
to  be  brought  timber  within  the  City  of  Madras  without  a  license,  obtained    on    payment  of  a 
fee,  is  liable  to  a  fine.     The  Superintendent  of  the  Gun  Carria^^e    Factory   in   Madras,    who  is 
an  officer  holding  a  commission  in  the  Koyal  Artillery,  brought  or  caused  to  be  brought  timber 
within  the  aforesaid  lin»it8  without  license.     On  a  complaint    beinj^  lodged  against   him  under 
the  section,  it  was  contended  that  he  was  a  public  servant  within  the   n^eaning  of    section  197 
of  the  Code  of  Criminal  Procedure  and  that  the  Court  could  not  take  cognizance  of  the  oU'euce 
inasmuch  as  the  sanction  referred  to  in  section  197  had  not  been  obtained  : 

Htld^  that  sanction  was  not  necessary,  as  the  offence  charged  was  not  one  xi'liich!  could  be 
committed  only  by  a  public  servant,  nor  did  it  involve  as  one  of  its  elements  that  it  had  been 
committed  by  a  public  scrvaiit. 

Nando  Lai  Basak  v.  Mitter,  (  I.  L.  R.,  26  Calc,  852  ),  followed. 
(  Note :  This  case  is  Referred  to  in  I.  L.  R.  30  Cal.  927.  ) 

Complaint  preferred  by  the  Miinioipal  Commissioners  for  the  City  of  Madras- 
against  Major  C.  T.  Bell,  R.A.,  under  section  341  f  of  the  City  of  Madras  Muni- 
cipal Act,  for  having  brought  timber  into  the  City  of  Madras  without  payment 
of  import  license  fees  due  thereon.  Sanction  for  the  prosecution  had  not  been 
obtained,  and  it  was  contended  that  it  was  not  necessary.  A  previous  complaint 
had  been  preferred  of  a  similar  nature,  against  the  same  defendant,  who  had, 
however,  been  then  charged  as  Superintendent  of  the  Gun  Carriage  Factory. 
The  present  complaint  set  out  the  name  and  private  address  of  the  defendant, 
and  made  no  mention  of  his  official  position  a9  Superintendent  of  tbe  Gun 
Carriage  Factory.     The  previous  summons  had  been  dismissed. 

The  Chief  Presidency  Magistrate  made  the  following  Order  : — "  This  i* 
an  application  by  the  municipality  charging  Major  Bell,  Superintendent  of  the 
Gun  Carriage  Factory,  with  having,  on  various  specified  dates,  brought  into 
Madras  City,  certain  quantities  of  timber  without  obtaining  a  license  on  pay- 
ment of  the  fees  due  thereon,  and  without  payment  of  ike  licensing  fees,  a» 
required  by  section  341  of  the  City  of  Madras  Municipal  Act  I  of  1884,  thereby 
eomraitting  an  offence  punishable  under  the  section  quoted. 

§  Criminal  Revision  Case  No.  74  of  1901. 

f  Section  341  of  the  City  of  Madras  Municipal  Act  (  I  of  1884)  enacts  as  fellows  : — 
**  No  timber  or  firewood  shall  be  brought  within  the  City,  without  a  license  specifying  the 
place  and  cortditions  of  storing,  to  be  issued  by  the  President  under  the  bye-laws,  o»  payment 
of  a  fee  which  shall  not  exceeil  the  following  rates  :  timber,  Rs.  5  per  ton  ;  firewood,  6  annas 
per  ton.  Whoever  without  such  liceiise,  or  after  such  license  has  been  suspended  or  cancelled, 
brings  or  cai>8e8  to  be  brought  within  the  City  any  timber  or  firewood,  shall  be  liable  to  a  tine 
not  exceeding  one  hundred  rupees.  When  any  timber  or  firewood,  in  respect  of  which  a 
license  fee  has  been  paid  wnder  this  section,  is  exported  beyond  the  limits  of  the  City,  ninc- 
tttQths  of  the  fee  levied  thereon  shall  be  refunded." 
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"  The  application  is  substantially  the  same  aa  that  made  before  rae  in 
Tfoveinber  last.  It  has  been  amended  by  inserting  the  name  of  Major  Bell  a« 
the  accused  in  place  of  the  Superintendent,  Gun  Carriage  Factory.  I  am  there- 
fore in  eifect  asked  to  revise  my  own  order.  This  I  cannot  do.  Viewing  that 
decision,  for  which  no  reasons  were  assigned  in  the  light  of  the  argumeuU  now 
put  forward,  I  make  the  following  remarks  : — 

^*  In  presenting  the  present  application,  counsel  for  the  municipality  re- 
ferred to  section  1  (2)  of  the  Criminal  Procedure  Code  and  urged  that  in  the 
absence  of  a  special  proviso,  sectioa  197  of  the  Code  could  not  be  applied  to 
the  detriment  of  his  client.  The  latter  section  requires  a  mere  formality  to  be 
observed  before  cognixance  caa  be  taken  of  the  ofience^  this  cannot,  I  think, 
he  said  to  "  effect,  **  in  tbe  sense  ia  wUch  the  word  is  used  in  section  1  [2], 
tthe  Local  Act  in  question. 

"  It  was  also  argtied  that  sanetien  under  section  197  was  unnecessary. 
The  learned  counsel  quoted  Nando  Lai  Basak  v.  MitteyW],  wherein  it  was 
held  that  the  sanction  required  related  only  to  those  acts  or  omissions  by  a 
Judge  or  public  servant,  which  are  declared,  by  any  Act  or  Statute  relating  to 
India,  to  be  offences,  when  they  are  committed  by  a  Judge  or  public  servant  in 
their  capacities  as  sueh. 

"  Had  Major  Bell  ^f  his  own  initiative  caused  any  steps  to  be  taken, 
which  would  render  him  liable  to  pains  and  penalties  under  the  Municipal  Act, 
•the  ruling  relied  on  might  possibly  apply. 

"  In  this  instance  the  act  committed  was  not  a  personal  one,  Afcijor  Bell 
was  directed  by  Government,  as  he  informed  the  Court,  to  do  that  for  which 
the  municipality  now  seek  to  prosecute  him  for  doing. 

•'  Tbe  Secretary  of  State  is  responsible  for  the  acts  of  public  servants 
done  within  the  scope  of  their  authority.  If  proceedings  can  be  instituted 
against  Major  Bell,  which  I  doubt,  the  offence  herein  alleged  against  him  appe- 
ars to  me  essentially  one  requiring  the  sanction  of  Government  under  sectien 
197  of  the  Code  before  cognizance  can  be  taken  of  it.  The  application  is 
refused.  " 

Against  that  order  the  Municipal  Commissioners  preferred  this  criminal 
revision  petition  under  sections  435  and  439  of  the  Code  of  Criminal  Pro- 
cedure and  article  15  of  the  High  Court  Charter  Act,  1861,  and  article  28  of 
the  Letters  Patent. 

Mr.  K,  Brown,  for  the  petitioners. — Sanction  is  unnec€«saiy  and  the  trial 
should  bp  proceeded  with.  Nando  Lai  Basak  v.  MitterW]  shows  that  no  san- 
ction is  necessary  under  section  197  of  the  Code  of  Criminal  Procedure,  unless 
the  public  servant  commits  an  offence  in  his  oflScial  capacity.  The  principle  of 
the  cases  is  that  sanction  is  onlj'  necessary  where  the  act  complained  of  can 
have  no  special  signification  except  as  an  act  done  by  a  public  4<ervant.  The 
fact  that  the  accused  is  a  public  servant  must  be  a  necessary  element  in  the 
offence.  The  ease  of  JEegr  v.  Parshrani  Ke8hav(2),  referred  to  in  the  Cal- 
cutta case,  was  decided  on  the  Code  of  1861,  which  contained  a  provision  in 
section  167  *  practically  the  same  as  the  section  of  the  present  Code. 

(1)  I.L.R.,  26  Calc,  852.  (2)  7  Bom.  H.C.R.,  (Ci.),  61. 

®  Section  167  of  Act  XXV  of  1861  [Criminal  Prooednre  Code]  enacted  as  follows  ;— "A 
x:hargex>f  an  offence  punishaMe  under  tbe  Indian  Penal  Cade,  of  which  any  Judge  or  any  ^ah^ 
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[Davies,  J  .r— At  the  date  of  that  decision,  the  word  ^*  offence  "  was  defined  aa 
applying  only  to  offences  under  the  Indian  Penal  Code,  but  now  the  definition 
inoludea  an  offence  under  any  law.  1  The  enlargement  of  the  definition  does 
not  lessen  the  authority  of  Reg  v.  Parshram  Keshav(l),  because  the  Code  of 
Crinoinal  Procedure  then  in  force  covered  all  offences  in  the  Indian  Penal  Code, 
under  which  the  charge  was  laid.  [MoORE,  J.,  enquired  whether  it  must  be 
taken  that  whatever  the  defendant  had  done,  had  been  done  by  him  in  his 
capacity  of  Superintendent  to  the  Gun  Carriage  Factory.  ]  The  timber  waa 
consigned  to  the  Gun  Carriage  Factoiy.  The  decision  in  Reg  v.  Parshram 
Ke8hav{l)  was  approved  by  West  and  Pinhey,  JJ.,  in  Imperatrix  v.  Lakahman 
^akhara7a{i)  and  the  Bombay  cases  have  been  approved  by  Prinsep  and  Hill, 
J  J.,  ixx  ifando  Lai  Raaak  v.  Mitter(3),  The  judgment  of  Parker,  J.,  sitting  aa 
^  single  Judge,  in  Jn  re  Gvlam  Muhammad  8harif'J)aulah(4t)  is  really  not 
applicable;  as  it  was  decided  on  section  197*  of  the  Code  of  X682.  The  earliest 
pection  relating  to  sanction  is  feection  167  of  the  Code  of  1861,  (  Act  XXV 
of  1861 ),  and  is  practically  similar  in  effect  to  section  197  of  Act  V  of 
1898;  and  Reg  v.  Parshram' Keshavil)  was  decided  on  section  167  of 
Act  of  1861,  Section  466  f  of  the  Code  of  1872,  [Act  X  of  1872],  contains  the 
words  '^  in  bis  capacity  as  8uch  public  (servant,  "  which  nre  not  unlike  those 
used  by  Parker,  J.,  in  In  re  Galam  Muhammad  ShaHf-ud^Daulah  (4), 
lianaely,  "  in  bis  official  capacity."  The  word  "capacity  "  is  now  omitted,  and 
the  only  question  is  whether  the  defendant  is  charged  *'a8  such  publics  ervant." 
I'he  reasoning  in  Jn  re  GiUam  Muhcimmad  Sharif-ud-Daulah  (4)  might  be 
good  as  based  on  the  fornier  Code,  but  cannot  govern  a  case  to  be  decided 
under  the  present  Code.    The  sixth  form  of  indictment  in  Mayne's  *  Criminal 

lie  s^rviint  not  removeable  from  hie  office  without  the  saactioo  of  the  Government,  is  accused 
fBSUch  Judge  or  public  servant,  shall  not  be  entertained  against  such  Judge  or  public  servant 
except  with  the  sanction  or  under  the  direction  of  the  tocal  Government,  or  o|  some  officer 
empowered  by  the  Ijocal  Government,  or  of  some  Court  or  other  authority  to  which  such  Judgo 
pt  public  servant  is  subordinate,  and  whose  power  so  to  sanction  or  direct  such  prosecution  the 
(lOcal  Government  shall  not  think  tit  to  limit  or  reserve. " 

(1)  7  Bom.  H.C,R„  (Cr.),  61.  (8)  I,L.R.,  26i  Calc»  852. 

[  2]  l.L,R„   2  Bom.,  481  at  p.  485.  [4]  I,X..R.,  9  Mad.,  439 

♦  Section  197  of  Act  X  of  1882  [Criminal  Procedure  Code]  enacts  as  foUows  :— ^*  Whei> 
Uny  Judge,  or  any  public  servant  not  removeab^e  froni  his  office  without  the  sanction  of  tiie 
government  of  India  or  the  Local  Government,  is  accused  as  such  Judge  or  puhhc  servant  of 
liny  offence,  no  Court  shall  take  oognissauce  of  such  offence,  except  with  tlie  previous  sanctroi^ 
pf  the  Government  liaving  power  to  order  his  removal,  or  of  some  officer  empowered  in  this 
behalf  by  auch  Government,  or  of  some  Court  or  otJier  authority  to  which  such  Judge  or  public 
servant  is  subordinate,  and  whose  power  lo  give  such  feapction  has  not  been  Jiuiited  by  such 
Government,  Such  Government  may  determine  the  person  by  whom,  and  the  manner  in  which^ 
^he  prosecution  of  such  Judge  or  public  servant  is  to  be  conducted,  and  may  specify  the  Court 
|>efore  which  the  trial  is  to  be  held." 

^  Section  466  of  Act  X  of  1872  (Criminal  Procednre  Code)  enacts  as  follows  :~"  A  com- 
plaint of  an  offence  committed  by  a  public  servant  in  his  capacity  as  such  public  servant,  of 
which  any  Judge  or  any  public  servant  not  removeable  from  his  office  without  the  ^anctiOA  ojf 
the  Government  is  accused  aa  such  Judge  or  public  servant,  shall  not  be  entertained  against 
such.  Judge  or  public  servant,  except  with  the  sanction  or  under  the  direction  of  the  Local 
G«>v^nment,  or  of  some  officer  empowered  by  the  Local  Government,  or  uf  some  Court  or  other 
finiiiurlty  to  which  such  Judge  or  public  servant  is  subordinate,  and  whose  power  so  to  sanc- 
tion or  «iirect  such  prosecution  the  Local  Government  shall  not  think  fit  to  hmit  or  reserve. 
No  »uch  Judge  orpublic  servant  shall  be  prosecuted  for  any  act  purporting  to  be  done  by  hin^ 
in  t,\\Q  (liHcharge  of  his  duty,  unless  with  the  sanction  of  Government.  The  sanction  must  be 
^iven  bcf(/re  the  commencement  of  the  proceedings.  The  Local  Government  may  hmit  tha 
pei-son  by  whom,  and  the  manner  in  which,  tim  prosecution  is  to  be  conducted,  and  may  specify 
•^l^c  CJou.  I  !>cXpre  \v\iich  the  trial  is  to  be  held.  "  ' 
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I^w 'supports  my  contention.  It  contains  the  phrase  "  being  a  police  peou 
and  as  such  a  public  servant."  No  doubt  sanction  would  be  necessary  lor  a 
charge  bix)ught  in  that  form.  Here  the  defendant  is  not  charged  as  a  public 
servant,  and  section  197  has  no  application  at  this  stage  of  the  case. 
Section  197  might  easily  have  included  the  words  used  in  the  Police 
Act  of  1861,  section  43,  i.  e ,  **  in  such  capacity;  "  or  those  used  in  Act 
XVIII  of  1850,  i.e.,  "  in  his  judicial  capacity."  Those  Acts  were  both  enacted 
at  about  the  time  when  the  section  relating  to  sanction  was  first  introduced  into 
the  Criminal  Procedure  Code.  It  is  submitted,  therefore,  that  if  the  defen- 
dant is  n<^t  charged  as  a  public  servant  the  Magistrate  is  bound  to  take  cogni- 
zance of  the  offence,  and  it  i's  immaterial  if  it  is  disclosed  that  he  is  a  public 
servant.  The  offence  under  section  341  of  the  City  of  Madras  Municipal  Act 
may  be  committed  by  any  one,  whether  public  servant  or  not,  whereas  an 
offence  in  chapter  IX  of  the  Code  of  Criminal  Procedure  can  only  be  com -^ 
mitted  by  a  public  servant  who  is  really  acting  in  that  capacity.  Here  it 
may  be  the  duty  of  the  defendant  to  remove  timber,  but  the  offence  consists, — 
not  in  removing  it,  but  in  removing  it  without  obtaining  the  necessary  license. 
It  is  also  submitted  that  section  197  has  no  application  to  a  prosecutioa 
under  the  Madras  Municipal  Act,  this  being  a  "  special  or  local  law,"  within 
the  meaning  of  section  1  of  the  Code  of  Criminal  Procedure,  and  only  some 
of  the  provisions  of  the  Code  of  Criminal  Procedure  are  made  applicable  by 
the  City  of  Madras  Municipal  Act. 

The  Advocate-General  (  Hon.  Mr,  /.  P.  Wallis  ),  for  the  defendant- 
Section  6  (2)  of  the  Code  of  Criminal  Procedure  applies  the  whole  Code  to 
'•  all  offences  under  any  other  law,  "  and  provides  that  such  offences  shall  be 
'*  investigated  ....  and  otherwise  dealt  with,"  and  so  section  197  is 
applicable  to  this  case  and  sanction  is  necessary.  This  is  an  "  offence  "  within 
the  meaning  of  section  4  (o)  of  the  Code  of  Criminal  Procedure  and  there 
is  nothing  in  section  197  to  show  that  its  operation  should  be  limited,  while  the 
definition  of  an  "offence"  in  section  4  (o),  as  including  "any  act  or  omission  made 
punishable  by  any  law  for  the  time  being  in  force"  must  be  taken  to  include  "any 
offence,"  and  there  is  no  authority  for  dividing  offences  into  categories,  and  hold' 
ingthat  the  Code  applies  to  some  and  not  to  others.  There  is  no  real  conflict  be- 
tween section  4  and  section  5  of  the  Code  of  Criminal  Procedure.  The  Code  re- 
lates entirely  to  procedure,  and  the  {>roviso  in  the  second  paragraph  of  section  1 
must  be  construed  as  relating  only  to  any  special  or  local  law  relating  to 
procedure,  if  there  is  one,  and  if  there  is  not,  the  Code  of  Criminal  Procedure 
is  applicable.  The  City  of  Madras  Municipal  Act  contains  no  provisions  rela- 
ting to  procedure,  and  so  the  procedure  to  be  followed  in  charges  under  it  must 
be  taken  from  the  Code  of  Criminal  Procedure.  Where  there  is  an  absence  of 
authority  the  sections  of  the  Code  luust  be  construed  on  their  plain  wording. 
Section  197  uses  the  phrase  "any  offence"  and  should  be  read  with  section  4[o]» 

Mr.  K.  Brown,  in  reply. 

The  Court  delivered  the  following  judgments  : — 

MooRE,  J. — The  Municipal  Commissioners  for  the  City  of  Madras  made  a 
complaint  before  the  Chief  Presidency  Magistrate  against  Major  Bell,  the 
Superintendent  of  the  Gun  Carriage  Factory,  alleging  that  he  had,  on  certain 
occasions,  specified  in  the  written  complaint,  brought  or  caused  to  be  brought 
from  the  Salt  Cotaurs  Station  of  the  Madras  Railway  Company  within  the 
City  of  Madras  certain  logs  of  wood  which  had  been  consigned  to  him  as 
Superintendent  without  obtaining  a  license  on  payment  of  the  lees  due  thereon. 
And  bad  thereby  committed  an  offence  punishable  under  section  341  of  the  City 
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of  Madras  Municipal  Act  The  Chief  Presidency  Magistrate  rejected  the 
complaint  on  the  ground  that  before  cognizance  could  be  taken  ot  the  offence 
Avith  which  Major  Bell  wa?  charged,  the  sanction  of  Government  should  be 
detained  under  section  197  of  the  Criminal  Procedure  Code.  This  is  an  appli 
cation  put  in  on  behalf  of  the  Municipal  Commissioners  praying  the  High  Court- 
to  revise  the  proceedings  of  the  Chief  Presidency  Magistrate,  and  direct  him 
to  proceed  with  an  enquiry  into  the  complaint  preferred  to  him. 

The  question  for  consideration  is  whether  Major  Bell^  the  Superintendent 
of  the  Gun  Carriage  Factory,  ie  accused  of  having  committed  the  offence  laid 
to  his  charge  as  such  Suprintendent.  A  number  of  decisions  of  the  various 
High  Courts  have  been  referred  to  at  the  hearing  of  this  matter,  but  owing  to 
the  manner  in  which  the  section  of  the  Criminal  Procedure  Code  now  under 
consideration  has  been  aJtered  from  time  to  time  from  1861  to  1898,  these  deci- 
sions do.  not  go  far  to  help  us  in  interpreting  the  section  as  it  now  stands.  For 
example,  section  lo7  of  the  first  Criminal  Procedure  Code  (Act  XXV  of  1861) 
related  to  charge©  of  offences  punishable  under  the  Indian  Penal  Code  only  and 
the  Circular  4Df  the  Calcutta  High  Court  issued  in  1864  and  the  dicision  of  the 
Bombay  High  Court  in  Reg  v.  Parshravi  Ke8hav(\),  must  be  read  in  the  light 
of  that  fact.  If  section  197  of  the  present  Criminal  Procedure  Code  referred 
to  cases  uivder  the  Penal  Code  only  there  can  be  no  question  that  it  must  be 
decided  that  no  sanction  is  necessary  for  Major  Bell's  prosecution.  In  section 
4  (o),  however,  of  the  Criminal  Procedure  Code  now  in  force  "  offiience"  is  de- 
fined as  meaning  "  any  act  or  omission  made  punishable  by  any  law  for  the 
time  being  in  force." 

Further,  section  466  of  the  Criminal  Procedure  Code  of  1872  (Act  No.X) 
which  corresponds  with  section  167  of  the  Act  of  1861,  provides  that  no  comp- 
laint of  an  offence  committed  by  a  public  servant  in  his  capacity  as  such  ser- 
vant should  be  entertained  without  sanction,  and  there  is  also  in  this  section 
the  following  most  important  paragraph,  **  No  such  Judge  or  public  servant 
shall  be  prosecuted  for  any  act  purporting  to  be  done  by  him  in  the  discharge 
of  his  duty  unless  with  the  sanction  of  Government."  If  this  paragraph  were 
to  be  found  in  the  present  Criminal  Procedure  Code  I  can  entertain  no  doubt 
that  we  should  be  obliged  to  hold  that  Maj>r  Bell  could  not  be  proceeded  aga- 
inst without  sanction.  The  unreported  case  of  Sreenianto  Ghatterjee  decided 
in  1881  and  alluded  to  {vide  page  8G0)  in  the  judgment  in  Nando  Ld  I  Basak 
V.  Mitter(2)  was  decided  under  this  section  and  it  was  there  held  by  Mr.  Jus- 
tice Pontifex  that  by  virtue  of  the  paragraph  now  under  consideration,  sanction 
was  necessary  in  the  case  of  the  public  servant  whom  it  vvc\s  then  proposed  to 
prosecute.  Mr.  Justice  Field,  however,  expres-^ed  the  opinion  that  the  first 
paragraph  of  section  466  was  intended  to  apply  to  those  cases  in  which  the 
offence  charged  is  an  offence  which  can  be  committed  by  a  public  servant  only, 
cases,  that  is,  in  which  being  a  public  servant  is  a  necessary  element  in  the 
offence.  This  expression  of  opinion  is  of  importance  in  view  of  the  fact  that 
the  first  paragraph  of  section  197  of  the  Criminal  Procedure  Code  of  1898 
differs  but  little  from  the  first  paragraph  of  section  466  of  the  Act  of  1872,  and 
that  the  second  paragraph  of  this  latter  section  has  not  been  reproduced  in 
either  the  Criminal  Procedure  Code  of  1882  or  that  of  1898. 

There  is  one  slight  alteration  in  the  first  paragraph  of  section  197,  as 
found  in  the  Acts  of  1882  and  1898,  as  compared  with  the  corresponding  section 
(466)  in  the  Act  of  1872,  to  which  considerable  importance  has    oeen   attached 

(1)  7  Bom.  ll.C.U.,  (Or.),  61.  (2)  I.L.K.,  26  Calc,  852  at  p.  869. 

Digitized  by  VnOOQlC 


I.  L  R.  26  Mad.  15.  ill 

at  ihe  Jrearing  of  this  petition.  This  is  as  follows : — In  the  older  Act  the  sec- 
tion opens,  "  A  complaint  of  an  offence  comtnitted  by  a  public  servant  fn  his 
capacity  as  such  public  servant,  &c."  While  in  the  two  later  Acts  the  words'*  in 
his  capacity  as  such  public  servant  "  have  been  omitted.  It  d<xisnot  appear  to- 
me that  much  importance  can  be  attached  to  this  alteration.  I  cannot  see  any 
real  distinction  between  an  offence  committed  by  a  public  servant  in  hia  capa- 
city as  such  public  servant,  of  which  a  public  servant  i»  accused  as  such  public 
servant  [  Section  46G  of  Act  X  of  1872  ]  and  "  an  offence  of  which  a  public 
servant  is  accused  as  such  public  servant"  (  vide  section  1&7  of  the  Criminal 
Procedure  Code  of  1898).  The  wording  of  the  revised  paragraph  has  been 
made  simpler  and  less  involved  than  it  was  previously,  but  the  meaning,  I 
think,  remains  the  same. 

On  the  other  hand,  great  importance  must,  in  my  opinion,  be  attached  to 
the  exclusion  from  the  Acts  of  1882  and  1898  of  the  paragraph  in  the  Act  of 
1872  providing  that  no  public  servant  can  be  prosecuted  for  any  act  purporting 
to  be  done  by  him  in  the  discharge  of  his  duty  unless  with  the  sanction  of 
Government.  I  agree  with  Mr.  Justice  Field  in  the  interpretation  that  I  have 
already  quoted  put  by  him  on  the  section  as  it  stands  after  the  omission  of  this 
paragraph,  an  interpretation  which  has  been  followed  by  the  Calcutta  High 
Court  in  a  recent  case  where  the  learned  Judges,  after  reviewing  all  the  decisions- 
hold  that  "  the  language  of  the  section — '  is  accused  as  such  Judge  '—must 
involve,  as  one  of  its  elements,  that  it  was  committed  by  a  person  filling  that 
character."  Accepting  as  correct  the  interpretation  put  in  these  two  decisions 
on  this  section  by  the  Calcutta  High  Court  it  follows  that  the  sanction  of 
Government  was  not  necessary  in  the  present  case.  It  cannoi  be  held  that  the 
offence  of  bringing  wood  into  the  City  of  Madras  without  a  licence  is  one 
which  could  be  committed  by  a  public  servant  only  or  that  snch  an  offence  in- 
volves as  one  of  its  elements  that  it  was  committed  hy  [e.g.]  the  Superinten- 
dent of  the  Gun  Carriage  Factory.  It  would,  in  my  opinion,  be  unreasonable 
to  assume  that  the  most  important  paragraph  to  which  I  have  already  alluded, 
protecting  public  servant  not  removeable  from  office  except  by  Government 
from  prosecution  without  sanction  for  all  acts  done  by  them  in  the  discharge 
of  their  duty,  was  not  dropped  out  of  the  Code  of  Criminal  Procedure  delibera- 
tely and  for  some  cogent  reason.  Such  reason  was,  I  think  it  may  be  fairly 
presumed,  a  consideration  of  the  grave  inconveniences  which  would  result  if 
it  were  to  be  held  that  all  public  servants  who  are  not  removeable  fn^m  office 
without  the  sanction  of  the  Government  of  India  or  the  Local  Government 
were  to  be  exempted  from  criminal  liability  for  all  acts  amounting  to  offences 
done  by  them  while  acting  in  their  official  capacity  unless  sanction  could  be 
obtained  for  their  prosecution  under  section  197  of  the  Criminal  Procedure 
Code  [  vide  Nando  Lai  Basuk  Mitier  [1]]. 

I  am,  for  the  foregoing  reasons,  of  opinion  that  in  the  present  case  sanc- 
tion was  not  necessary  and  that  the  Chief  Presidency  Magistrate  should  there* 
fore  be  directed  to  take  the  complaint  against  Major  Bell  on  his  file  and  dis- 
pose of  it  according  to  law. 

Davies.  J.— I  concur. 

Mr.  Douglas  Grant — Attorney  for  the  petitioners. 

Mr.  E,  Barclay — Attorney  for  the  counter-petitioner. 


(1)  l.L.K,  26  Calc,  852  at  p.  862. 
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P.  C.1901  June  26,  28,  Augxist  2.         L  L.  R.  25  Mad.  6t  ' 
PRIVY  COUNCIL. 
SUBRAIIMANIA  AYYAR  (  Appellant  ),  v,  KING-EMPEROR 

[  Respondent  ]. 
[  On  appeal  from  the  High  Court  of  Judicature  at  Madras.  ]  * 

Criniinftl  Procediiro  Code— Act  V  of  1898,  88.  233,  234,  235  [1]— Misjoinder  of  charges — ^Trial 
by  jury  on  iudictuient  in  which  charges  have  been  wrongly  joined — Irregularity  in  crimi- 
nal proceedings — Count  charging  continued  acts  of  ahetnient  of  extortion  and  bribery — * 
Penal  Code— Act  XL V  of  1860,  88.  109,   161  and  384— Evidence  Act— Act  I  of  1872, 
a.  167. 

The  appellant  was  tried  at  the  Criminal  Sessions  of  the  High  Court,  and  convicted,  on  an 
indictment  the  liret  count  of  which  contravened  the  provisions  of  sections  233  and  234  of  ther 
Code  of  Criminal  Procedure  [which  provide  that  every  separikte  oifence  shall  l>e  charged  and 
tried  separately,  except  that  three  tjliencen  of  the  same  kind  may  be  tried  together  in  one  charge 
if  committed  within  the  perio<l  of  one  year],  and  did  not  fall  within  tlie  provisions  of  section 
235  [1]  [which  provides  that  if,  in  one  series  of  acts  so  connected  together  as  to  form  the  same 
transaction,  more  oftencea  than  one  are  committed  by  the  same  person,  he  may  be  charged  withy 
and  tried  at  one  trial  for,  every  such  offence  ].  On  a  case  certitied  under  article  26  of  the  Letter» 
Patent  and  heard  by  the  Full  Court,  it  was  lield  by  the  majority  of  the  Court  that  the  union  o£  • 
the  first  count  with  the  others  made  the  whole  indictment  bad  for  misjoinder,  but  that  it  wa» 
open  to  them  to  strike  out  the  tirst  count,  rejecting  the  evidence  with  regard  to  it,  and  deal 
with  the  evidence  as  to  the  remaining  counts  of  the  indictment.  This  was  done  with  the  re- 
sult that  the  conviction  was  upheld  on  one  count  only,  the  sentence  being  reduced. 

Held^  by  the  Judicial  Connnittee  that  the  disregard  of  an  express  prorision  of  law  as  to 
the  mode  of  trial  was  not  a  mere  irregularity  such  as  could  be  remedied  by  section  537  of  the 
Criminal  Procedure  Code.  Such  a  |)hra8e  as  *'  irregularity  "  is  not  appropriate  to  the  illegality 
of  trying  an  accused  person  for  more  different  offences  at  the  same  time,  and  those  offences 
being  spread  over  a  longer  period  than  by  law  could  have  been  joined  together  in  one  indict^ 
ment. 

Smurthtmite  v.  iZawway, ([1894]  A.C.,  494),  referred  te.  In  tihe  matter  of  Abdur  Rahmany 
(1900)  LL.R.,  27  Calc,  839),  dissented  from. 

Nor  could  such  illegal  procedure  be  amended  by  arranging  afterwards  what  migtri  or 
might  not  have  been  properly  submitted  to  the  jury.  To  allow  this  would  leave  to  the  Court 
the  functions  of  the  jury,  and  the  accused  would  never  have  been  really  tried  at  all  upon  the 
charge  afterwards  arranged  by  the  Court.  The  trial  having  been  conducted  in  a  manner  pro- 
hibited by  law  was  held  to  be  altogether  illegal  and  the  conviction  was  set  aside. 

(  Note  : — This  case  has  been  Judicially  noticed  in  the  following  case» 
viz :— Followed  in  29  Cal.  385  ;  4  Bom.  Law  R.  54,  433,  440.  Distingnished 
in  24  All  255  ;  8  Cal.  W.  N.  344.  Explained  in  26  Bom.  533  ;  26  Mad.  694. 
Referred  to  in  26  Mad.  127  ;  8  Cal.  W.  N.  180 ;  26  All.  195  ;  1904  All.  W.  N, 
165  ;  6  Bom.  Law  R.  725  ;  31  Cal.  928.  Approved  of  1904  All.  W.  N.  22». 
Followed  in  28  Mad.  438.  Distinguished^  in  32  Cal.  183,  1085,  1088.  Ref.  2» 
All.  214.) 

Appeal  from  a  decision  of  the  High  Court  under  article  26  of  the  Letters- 
Patent  of  1865,  which  modified  the  verdict  of  a  jury  in  a  case  tried  in  ther 
*  Original  Criminal  Jurisdiction  of  the  Court,'  and  the  sentence  pronounced 
in  pursuance  of  such  verdict,  and  sentenced  the  appellant  to  two  years*  rigorous- 
imprisonment  and  a  fine  of  Rs.  5,000,  and  in  default  of  payment  of  the  fine  to  » 
further  term  of  nine  months*  imprisonment. 

The  appellant,  Subrahmania  Ayyar,  was  superintendent  of  the  military 
accounts  department,  Madras.  One  J.  L.  P.  D*Santos  was  supervisor  of 
the  same  department  subordinate  to  the  appellant. 

•  Present  :   Lords  Cuanckllor  [  Halsbury  ],    Macnaghien,   DAV£t,   Robebtkow,  tncl 

LiNLLEY. 
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On  8th  November  1899  the  Chief  Ptesidency  Magistrate  of  Madras  firatned 
ten  charges  against  the  appellant  and  D'Santos  for  offences  under  sections  109, 
161  and  384  of  the  Penal  Code,  and  committed  them  for  trial  on  the  said 
charges  to  the  High  Court  of  Madras.  The  case  came  on  for  hearing  at  the 
First  Criminal  Sessions  for  the  Town  of  Madras  for  1900,  when  the  appellant 
and  D'Santos  were  jointly  charged  under  the  above  sections  upon  an  indictment 
^hich  contained  seven  counts. 

The  first  count  stated  as  follows : — 

"  That  they,  the  said  Subrahmania  Ayyar  and  the  said  J.  L.  P.  D'Santos^ 
being  public  servants  to  wit.  respectively,  deputy  examiner,  superintendent 
and  supervisor  of  the  accounts  branch  of  the  military  accounts  department  in 
or  about  the  month  of  March  1896  did  conspire  and  combine  together  and 
thereafter  until  the  month  of  November  1898  did  continue  so  to  conspire  and 
combine,  for  the  purpose  of  extorting  money  and  obtaining  illegal  gratifica- 
tions from  clerks  in  the  accounts  branch  of  the  military  accounts  department 
for  himself,  the  said  Subrahmania  Ayyar,  in  pursuance  of  and  according  to 
which  said  conspiracy  and  combination  the  said  Subrahmania  Ayyar  did  obtain 
for  himself  through  the  said  J.  L.  P.  D'Santos  divers  sums  of  money,  to  wit^ 
from  one  Kalyaua  Chetti  during  the  years  1896-97  and  1898  sums  amounting 
in  the  aggregate  to  Ks.  680  ;  from  one  Balasundara  Mudali  the  sum  of  Rs.  lOu 
on  or  about  August  27th,  1896,  the  sum  of  Rs.  50  on  or  about  March  Ist,  1897^ 
and  the  sum  of  Rs.  100  on  or  about  May  10th,  1897  ;  from  one  Srinivasa  Chari 
the  sum  of  Rs.  100  on  or  about  Octoljer  2nd,  1898  ;  and  from  one  Vedachala 
Chetti  the  sum  of  Rs.  5  in  August  1898,  the  sum  of  Rs.  6  in  September  1898, 
the  sum  of  Rs.  3  in  October  1898,  and  the  sum  of  Rs.  3  in  November  1898, 
and  that  they  have  thereby  committed  an  oflfence  punishable  under  sections 
109  and  384  and  sections  109  and  161  of  the  Penal  Code,  and  within  the  cog- 
nizance of  the  High  Court  of  Judicature  at  Madras  aforesaid." 

The  second,  fourth  and  sixth  counts  charged  the  appellant  with  having^ 
on  or  about  27  th  August  1896,  the  1st  March  1897  and  10th  May  1897,  respec^ 
lively,  dishonestly  induced  one  Balasundara  Mudali  to  pay  to  himself  through 
the  said  J.  L  P.  D'Santos  the  sums  of  Rs.  100,  Rs.  60  and  Rs.  100,  the  first 
and  second  of  such  acts  being  charged  as  an  offence  punishable  under  sectiona 
161  or  384  of  the  Penal  Code,  while  the  third  was  charged  as  an  offence  under 
sections  109  and  161. 

The  thirdi  fifth  and  seventh  counts  charged  D'Santos  with  having  abet-* 
ted  the  appellant  in  the  commission  of  the  offences  set  out  in  the  secona,  fourth 
and  sixth  counts,  respectively,  and  as  being  thereby  punishable  under  sections 
109  and  161  or  384. 

The  case  certified  under  article  26  of  the  Letters  Patent  by  the  officia- 
ting Advocate-General  after  setting  out  the  counts  of  the  indictment  state  sa 
far  as  it  is  material  for  this  report  as  follows : — 

"  2.  That  the  said  Subrahmania  Ayyar  pleaded  not  guilty  to  the  firsts  se- 
cond, fourth  and  sixth  counts  of  the  charges  framed  against  him,  and  was  tried 
by  the  Hon'ble  Mr.  Justice  Boddam  and  a  special  jury  between  the  14th  February 
and  12th  March  1900  when  the  said  Subrahmania  Ayyar  was  convicted  on  the 
first,  second  and  sixth  counts  of  the  charges  framed  against  him,  and  acquitted 
under  the  advice  of  the  said  learned  Judge  on  the  fourth  count,  and  the  said 
learned  Judge  thereupon  sentenced  him  to  three  years'  rigorous  imptisonment 
and  a  fine  of  Rs.  8,000. 
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"  3.  That  before  the  jury  were  empaDelled  Mr.  Daly,  who  appeared  ntf 
Counsel  for  the  Crown,  moved  before  the  learned  Judge  that  pardon  should  be 
tendered  to  D'Santos  and  that  he  should  be  examined  as  a  witness  for  the  Crown. 

"  4.  That  the  learned  Judge  thereupon  directed  that  the  pleas  of  the  ac- 
cused D'Santos  on  the  various  counts  of  the  charges  framed  against  him,  na- 
mely, the  first,  third,  fifth  and  seventh  counts,  should  be  first  recorded,  before 
pardon  was  tendered. 

*'  5.  That  the  said  D'Santos  pleaded  guilty  to  each  of  the  said  counts 
under  the  advice  of  Mr.  Daly,  Counsel  for  the  Crown. 

"  6.  That  the  «aid  learned  Judge  then  proceeded  to  tender  pardon  to  the 
said  D'Santos  under  section  338  of  the  Criminal  Procedure  Code,  when  it  was 
objected  by  Counsel  for  Subrahmania  Ayyar  that  the  tender  of  pardon  would 
be  ultra  vires,  firstly,  because  the  offences  in  question  were  not  exclusively 
triable  by  the  High  Court,  and  secondly,  because  pardon  could  not  be  tendered 
to  the  said  D'Santos  as  he  had  already  pleaded  guilty. 

*'  7.  That  the  said  learned  Judge  overruled  the  objection  taken  by  Coun- 
sel for  Subrahmania  Ayyar  and  tendered  pardon  to  the  said  D'Santos  under 
section  338  of  the  Code  of  Criminal  Procedure,  and  the  said  D'Santos  was  exa- 
mined as  a  witness  for  the  Crown  on  26th  and  27th  February  1900  and  his 
evidence  was  placed  by  the  learned  Judge  before  the  jury  along  with  the  other 
evidence  in  the  case. 

"  8.  That  when  the  indictment  was  read  out  and  before  plea  objection 
was  taken  by  Counsel  for  Subrahmania  Ayyar  to  his  trial  on  the  first  count  on 
the  ground,  firstly,  that  the  said  count  which  charged  both  the  accused  with 
one  offence  of  conspiracy,  disclosed  no  offence  under  the  Penal  Code  ;  secondly, 
that  even  if  it  did,  it  could  not  be  tried  at  one  trial  under  sections  233  and  234 
of  the  Code  of  Criminal  Procedure  along  with  the  second,  fourth,  and  sixth 
counts ;  and  thirdly,  that  assuming  the  said  count  should  be  construed  as 
charging  the  said  Subrahmania  Ayyar  with  various  and  distinct  offences  in 
respect  of  several  matters  of  alleged  extortions  of  money  and  illegal  gratifi- 
cations, exceeding  three  in  number,  therein  specified  as  having  occurred  between 
March  1896  and  November  1898,  three  of  which  form  respectively  the  subject 
matter  of  the  second,  fourth,  and  sixth  counts  against  the  said  Subrahmania 
Ayyar,  it  could  not,  under  the  provisions  of  sectbns  233  and  234  of  the  Code 
of  Criminal  Procedure  be  tried  at  one  trial,  and  that  such  a  trial  would  pre- 
judice the  said  Subrahmania  Ayyar  in  the  view  of  the  jury,  and  embarrass  him 
in  his  defence  ;  that  the  said  objections  were  overruled  by  the  learned  Judge 
and  the  indictments  were  allowed  to  stand  and  the  evidence  allowed  to  be 
adduced  on  behalf  of  the  Crown  in  respect  of  the  first  count  which  evidence  was 
not  relevant  to  the  second,  fourth,  and  sixth  counts." 

The  material  ckiuses  of  the  certificate  given  by  the  ofiiciating  Advocate- 
General  were — 

**  (a)  That  in  my  judgment  the  learned  Judge  who  presided  at  the  First 
Criminal  Sessions  of  the  High  Court  of  Judicature  at  Madras  for  1900  erred 
in  law  in  deciding  that  it  was  competent  to  him  to  tender  a  pardon  to  D  Santos 
notwithstanding  that  none  of  the  offences  in  respect  of  which  the  said  Subra- 
hmania Ayyar  was  being  tried  was,  within  the  meaning  of  the  Criminal 
Procedure  Code,  exclusively,  triable  by  the  High  Court,  and  that  therefore  ther 
learned  Judge  erred  in  law  in  admitting  the  evidence  given  by  D'Santos  as  a 
witness  for  the  Crown  after  pardon  had  been  tendered  to  him  and  in  placing 
the  same  before  the  jury. 
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"  (b)  That  in  my  judgment  the  said  learned  Judge  erred  in  Jaw  in  not 
striking  out  the  first  count  from  the  indictment  but  trying  and  convicting  the 
said  Subrahmania  Ayyar  on  it  and  in  allowing  evidence  to  be  adduced  by  the 
Grown  in  respect  of  the  first  count  as  regards  matters  of  alleged  extortions 
of  money  and  illegal  gratifications  therein  specified  other  than  those  forming 
the  subject  matter  of  the  second,  fourth,  and  sixth  counts  and  placing  them 
before  th«  jury. 

*'  (c)  That  in  my  judgment  the  said  learned  Judge  erred  in  law  in  trying 
the  satd  Subrahmania  Ayyar  on  the  first,  second,  fourth,  and  sixth  counts  at 
one  trial." 

Upon  this  certificate  the  case  was  heard  twice  before  the  Full  Court  of 
six  Judges  (Sir  Arnold  White  ,  C.  J.,  and  Shephard,  Da  vies.  Bexson.  Bod- 
dam,  aqd  Moore,  JJ.  ).  It  was  heard  first  upon  the  questions  of  law,  and 
afterwards  upon  the  facts. 

On  the  questions  of  law  all  the  Judges  held  that  the  offer  of  a  pardon  to 
D'Santos  was  illegal,  but  all  with  the  exception  of  Davies,  J.,  held  that  his 
evidence  was  still  admissible. 

As  to  the  first  count,  while  the  Chief  Justice,  and  Shephard  and  Bod- 
DAU,  JJ.,  held  that  it  was  good,  Benson,  Davibs  and  Moore.  JJ.,  held  that 
it  was  bad.  All  the  Judges  except  BoDDiM,  J.,  held  that,  whether  it  was 
good  or  bad,  its  union  with  the  remaining  counts  made  the  whole  indictment 
bad  for  misjoinder.  But  all  the  Judges  except  Davies,  J.,  who  gave  a  qualified 
opinion,  thought  that  it  was  open  to  them  to  strike  out  the  first  count  and  deal 
with  the  evidence  applicable  to  the  remaining  counts. 

On  the  final  hearing  upon  the  facts,  all  the  Judges  were  of  opinion  that 
the  appellant  should  be  acquitted  on  the  second  count.  They  also  agreed  in 
thinking  that  D'Santos  was  utterly  untruthful  and  that  no  reliance  whatever 
could  be  placed  upon  his  evidence.  As  to  the  sixth  count,  which  alone  rema- 
ined,  all  the  Judges,  except  Davies,  J.,  were  of  opinion  that  after  excluding 
the  evidence  of  D'Santos  and  disbelieving,  as  they  did  the  evidence  of  Siva- 
chandra,  there  was  enough  left  to  support  the  conviction  of  thd  appellant  on 
the  sixth  count.  Davies,  J.,  thought  that  the  charge  being  laid  as  one  of 
bribery,  the  evidence  of  Balasundara  was  the  evidence  of  an  accomplice  which, 
according  to  the  invariable  practice  of  the  Courts  in  India^  required  corrobora- 
tion. As  to  Sivachandra  he  said  "Now,  whether  this  story  be  true  or  false  it  is  no 
corroboration  of  Balasundara's  story  and  brings  nothing  home  to  the  first  accused. 
I  therefore  find  that  there  is  no  legal  evidence  upon  which  the  sixth  count  can 
be  supported.  Supposing  again  that  I  am  wrong  in  appreciating  the  evidence, 
surely  it  was  a  case  in  which  the  iury  might  have  doubt  ....  and 
might  have  given  the  accused  the  benefit  of  the  doubt.''  Then  he  relied  on 
the  judgment  of  the  Lord  Chancellor  in  Makin  v.  Attomey-Oeneral  for  Nev» 
South  Wales  (1)  as  showing  that,  where  the  accused  was  entitled  to  the 
finding  of  a  jury,  it  was  not  open  to  the  Court>  upon  different  evidence  from 
that  which  had  been  before  the  jury,  to  pronounce  that  he  was  guilty. 

The  result  was  that  in  modification  of  the  original  sentence  the  Court 
sentenced  the  appellant  to  a  term  of  two  years*  rigorous  imprisonment  and  a 
fine  of  Rs.  5,000,  and  in  default  of  payment  of  the  fine  to  a  further  term  of 
nine  months'  imprisonment. 


(1)  [1893]  [1894]  A.  C,  57. 
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The  following  are  the  materia)  portions  of  the  judgments  of  the  .Court  oq 
^he  questions  of  law  : — 

SlE  Abnold  White,  C.J.,— The  first  point  of  law  which  is  raised  in  the 
pertificate  of  the  oflSciating  Adyocate-Qeneiral  is  with  reference  to  the  pardon 
tendered  to  the  second  accused    ....     The  question  of  the  legality  of  the 

Sirdon  turns  entirely  upon  the  construction  of  sections  337  and  338  of  the 
ode  of  Criminal  Procedure.  On  principle  it  is  diflScult  to  see  why  the  discre- 
tionary  power  of  the  Judge  of  a  Sessions  Court  or  of  a  Judge  of  the  High 
Court  to  tender  a  conditional  pardon  should,,  when  a  case  has  been  committed 
to  a  Sessions  Court  or  to  the  High  Court,  be  limited  to  cases  which  were,  in 
the  first  instance,  "  exclusively  triable  by  the  Court  of  Session  or  High  Court" 
However,  the  eflPect  of  the  words  "  such  offence"  in  section  338  is  to  restrict 
the  scope  of  the  section  to  the  oflFences  referred  to  in  section  337,  namely, 
oflfences  triable  exclusively  by  the  Court  of  Session  or  High  Court.  The  offe- 
nces in  the  present  case  were  not  triable  exclusively  by  a  Court  of  Session  or 
the  High  Court.  It  has  been  expressly  decided  by  the  Calcutta  High  Court 
that  a  Sessions  Judge  cannot  tender  a  pardon  to  an  accused  under  section  c3S 
of  the  Code  of  Criminal  Procedure  when  the  offence  for  which  he  has  been 
committed  is  not  triable  exclusively  by  the  Court  of  Session-Queen' Empress 
Y.  Sadhee  Kasal  (I),  On  the  construction  of  sections  337  and  338  I  am  con- 
strained to  hold  that  it  was  beyond  the  powers  of  the  learned  Judge  to 
tender  a  conditional  pardon,  and  that  the  learned  Judge  erred  in  law  in  deci- 
ding that  it  was  competent  to  him  to  tender  a  pardon  to  the  second  accused 

With  reference  to  the  question  of  the  legality  of  the  pardon  the  certificate 
of  the  oflSciating  Advocate-General  proceeds  to  state  that  "  therefore  "  (  i  e,,  by 
reason  of  the  fact  that  it  was  not  competent  for  the  learned  Judge  to  tender  a 
pardon  to  the  second  accused),  in  the  judgment  of  the  oflSciating  Advocate- 
General  "  the  learned  Judge  erred  in  law  in  admitting  the  evidence  g^ven  by 
the  second  accused  as  a  witness  fur  the  Crown  and  in  placing  the  same  before 
the  jury."  In  my  view  the  question  of  the  admissibility  of  the  evidence  of  the 
jiecond  accused  as  a  witness  for  the  Crown  must  be  considered  independently  of 
the  question  of  the  legality  of  the  pardon.  The  course  of  events  at  the  trial 
was  this.  On  behalf  of  the  Crown  an  application  was  made  that  a  conditional 
pardon  might  be  tendered  to  the  second  accused.  The  learned  Judge  declined 
to  consider  the  application  until  the  second  accused  had  pleaded  to  the  charges 
preferred  against  him.  The  second  accused  then  pleaded  guilty  on  the  first, 
third,  fifth  and  seventh  counts  of  the  indictment  and  his  plea  was  recorded. 
The  learned  Judge  then  tendered  a  pardon  to  the  second  accused  under  section 
338  of  the  Cocle  of  Criminal  Procedure  following  the  words  of  section  337,  and 
the  second  accused  was  then  removed  from  the  dock.  This  is  the  statement  of 
the  learned  Judge  as  to  what  took  place  at  the  trial  and  his  statement  is  con- 
clusive. If  the  learned  Judge  had  made  it  a  condition  of  pardon  that  the 
second  licensed  should  plead  guilty,  other  questions  would  no  doubt  have  arLsen 
for  consideration.  The  learned  Judge  however  made  no  such  condition,  and 
the  real  question  therefore  which  we  have  to  consider  is  whether,  apart  from 
the  qi^estion  of  pardon,  the  second  accused,  in  the  events  which  happened,  became 
a  competent  witness  fqr  the  Crown.  This  question  is  not  raised  in  the  certifi- 
cate of  the  oflSciating  Advocat'^-General,  but  inasmuch  as  it  has  been  fully 
argued  on  both  sides,  and  inasmuch  as  it  is  impossible  for  this  Court  to 
"  review  the  case  "  9e  we  are  empowered  to  do  by  article  26  of  the  Letters 
Patent  without  determining  this  point,  I  proceed  to  deal  with  it. 

"^  (1)  (1884)1.  L.K.,  10. Calc,  936. 
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The  English  practice,  when  an  accomplice  is  to  be  called  for  the  Crown, 
is  either  (i)  not  to  include  him  in  the  indictment,  (ii)  to  take  his  plea  of  guilty 
or  otherwise  withdraw  his  case  from  the  jury  before  calling  him,  (iii)  to  ofifer 
DO  evidence  against  him  on  the  indictment  and  tnke  an  acquittal  before  calling 
him,  or  (iv)  to  enter  a  nolle  prosequi.  In  the  case  of  Winaor  v.  The  Qtuen(l) 
it  was  held  by  the  Exchequer  Chamber  on  a  writ  of  error  from  the  Court  of 
Queen  s  Bench  that  when  two  prisoners  were  jointly  indicted  and  pleaded  "nob 
guilty,"  but  only  one  was  given  in  charge  to  the  jury,  the  other  was  an  admis- 
sible witness  although  his  plea  of"  not  guilty  "  remained  on  the  record  undis- 
posed of.  Unless  precluded  from  so  doing  by  any  express  provision  of  the  law 
of  India,  I  should  be  prepared  to  apply  the  principle  of  this  decision  to  the 
facts  of  the  present  case  and  to  hold  that,  when  the  second  accused  had  pleaded 

fuilty,  as  between  him  and  the  Crown,  no  issue  remained  to  be  tried,  and  that 
is  incompetency  to  give  evidence  was  removed,  notwithstanding  that,  at  the 
time  he  gave  his  evidence,  his  plea  of  guilty  remained  on  the  record  undis- 
posed of. 

In  support  of  the  view  that  the  evidence  of  the  second  accused  was  inad- 
missible, it  has  been  argued  that  the  plea  of  guilty,  in  itself,  did  not  amount 
to  a  conviction  ;  that  at  the  time  he  gave  his  evidence  the  trial  of  the  second 
accused  was  not  at  an  end  and  that  he  then  was  an  "  accused  person  "  and 
therefore  incompetent  to  give  evidence  on  oath.  Our  attention  was  drawn  to 
a  number  of  sections  of  the  Code  of  Criminal  Procedure  [sections  243,  246,  246, 
255,  267,  263  [g]  and  [A],  305,  306,  307,  309,  412  and  562  ],  as  showing  that 
the  Code  of  Criminal  Procedure  contemplates  some  further  proceeding  by  the 
tribunal  before  which  the  admission  of  guilt  is  made  or  the  plea  of  guilty  is 
pleaded,  before  the  admission  or  the  plea  becomes  a  *'  conviction."  The  word 
**  conviction  "  with  its  cognate  expressions  would  seem  to  be  used  somewhat 
loosely  in  the  Procedure  Code.  For  example  in  section  271  "convicted  "  seems 
to  mean  nothing  more  than  "sentenced"  since  the  Code  contains  no  other  pro- 
vision for  dealing  with  an  accused  person  who  pleads  guilty.  It  may  be  that 
it  would  have  been  more  strictly  regular  if  the  learned  Judge,  after  recording 
the  plea  of  guilty,  had  stated  or  recorded  in  set  terms  that  he  convicted  the 
second  accused  on  his  plea  of  guilty.  But,  in  my  judgment,  the  question  of 
the  admissibility  of  the  evidence  of  the  second  accused  ought  not  to  be  decided 
on  the  narrow  and  technical  ground  that  he  had  not  been  "  convicted  "  in  the 
sense  in  which  the  word  is  used  in  certain  sections  of  the  Code  of  Criminal 
Procedure,  but  on  the  broad  ground  that  when  he  gave  his  evidence  he  was 
not  in  charge  of  the  jury  and  no  issue  remained  to  be  tried  between  him  and 
the  Crown. 

The  authorities  relied  upon  by  the  defence  are  in  no  way  in  conflict  with 
this  view.  In  Reg.  v.  Hanmanta(2)  the  Bombay  High  Court  held  that  the 
evidence  given  by  a  person  who  had  received  apardon  in  the  case  of  an  offence 
not  exclusively  triable  by  the  Court  of  Session  was  not  relevant  inasmuch  as 
the  witness  had  not  been  acquitted  or  discharged  or  convicted.  So  far  as  can 
be  gathered  from  the  report  the  witness  would  seem  to  have  pleaded  **  not 
guilty."  In  any  case  the  question  of  the  effect  of  a  plea  of  guilty  was  not 
raised  or  considered.  The  same  observation  applies  to  the  judgments  of  the 
Allahabad  High  Court  in  Empress  of  India  v.  Asghar  Ali{S)  and  Queen- 
Empress  V.  Kallu{4t).  The  cases  in  which  it  has  been  held  that,  when  one  of 
two  persons  jointly  charged  pleads  guilty,  his  confession  is  not  admissible  aga- 


(3) 


1)  (1866)  L.R.,  1  Q.B.,  390.  (2)  (1877)  I.L.R.,  1  Bom,  610. 

(1879)  I.L.R.,  2  AH.,  260.  (4)  (1884)  I.l^.R.,  7  All.,  160. 
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jnst  the  othefr,  are  illustrations  of  the  proposition  that,  when  an  accUvSed  person 
has  pleaded  guilty,  nothing  remains  to  be  tried  as  between  him  and  the  Crown. 
In  Queen-Empress  v.  Pahuji(l)  A  and  B  were  charged  with  murder.  A  pie- 
aded  guilty,  but  he  was  not  convicted  or  sentenced  till  the  conclusion  of  the 
trial  o(B,  the  Sessions  Judge  took  into  consideration  as  against  B  a  confes- 
sion made  by  A.  The  Court  held  that  after  A  had  pleaded  guilty  he  could  not 
be  treated  as  b«ing  jointly  tried  with  B,  and  his  confession  therefore  was 
not  admissible  as  against  B  under  section  30  of  the  Indian  Evidence  Act.  In 
Beg,  V.  Kalu  Patil  (2)  it  was  held  by  the  Bombay  High  Court  that  a 
prisoner  who  pleads  guilty  at  the  trial  and  is  convicted  and  sentenced  cannot 
oe  said  to  be  tried  jointly  with  other  prisoners  committed  on  the  same 
charge  who  plead  not  guilty  :  and  in  Venkatdsami  v.  The  Queen  (3)  where 
the  prisoner  at  the  time  he  gave  his  evidence  had  pleaded  guilty  but  had  not 
been  sentenced,  a  Judge  of  this  Court  decided  the  same  point  in  the  same  way. 
A  Divisional  Bench  of  this  Court  has  recently  decided  (see  Queen-Empress  v. 
Chinna  PavucAi(4)),  that  a  trial  does  not  necessarily  come  to  an  end  with  a 
plea  of  guilty.  Using  the  word  trial  in  its  popular  and  not  in  its  technical 
sense  this  is  a  proposition  which  is  indisputable.  In  the  present  case  the  Hrial  '^ 
— in  the  non-technical  sense— of  the  second  accused  had  obviously  not  come 
to  an  end  when  be  gave  his  evidence  seeing  that  after  he  had  given  his  evidence 
he  was  sentenced  on  his  plea  of  guilty.  But  the  question  is  not  whether  his- 
trial  had  come  to  an  end,  but  whether  his  incompetency  to  give  evidence 
had  been  removed.  In  my  judgment  when  the  second  accused  gave  his^ 
evidence,  he  was  not  an  incompetent  witness,  and  an  oath  could  be  lawfully 
administered  to  him.  I  think  his  evidence  against  the  first  accused  was 
rightly  admitted. 

The  next  question  for  consideration  is  whether  the  first  count  of  the   in- 
dictment is  bad The  count  alleges  that  the  two   accused  in  the 

month  of  March  1896  conspired,  and  until  November  1898  c(»itinued  to  cons* 
pire  to  extort  money  and  obtain  illegal  gratifications  from  clerks  for  the  first 
accused,  and  that,  in  pursuance  of  this  conspiracy,  the  first  accused  obtained 
for  himself  through  the  second  accused  divers  sums  of  money  from  four  indivi- 
duals. The  count  specifies  the  moneys  thus  alleged  to  have  been  obtained. 
For  the  purposes  of  the  question  now  under  consideration  it  is  sufficient  to  say 
that  the  sums  of  money  thus  specified  are  more  than  three  in  number,  and  that 
the  period  during  which,  it  is  alleged,  these  sums  of  money  were  obtained  ex- 
ceeds one  year.«  The  count  then  charges  both  accused  with  having  committed 
an  offence  under  sections  109  and  384  and  sections  109  and  161  of  the  Penal 
Code.  Under  the  English  Law  the  agreement  or  combination  to  do  an  unlaw- 
ful thing  or  to  do  a  lawful  thing  by  unlawful  means  amounts  in  itself  to  a  cri- 
minal offence.  The  only  provision  in  the  Indian  Penal  Code  which  makes- 
the  mere  combining  or  conspiring  without  more,  a  criminal  offence  is  conta-  . 
ined  in  section  121- A,  which  provides : — "  Whoever  within  or  without  Bri- 
tish India  conspires  to  commit  any  of  the  offences  punishable  by  section 
121,  or  to  deprive  the  Queen  of  the  sovereignty  of  British  India  or  any  part 
thereof,  or  conspires  to  overawe,  by  means  of  criminal  force,  or  the  show 
of  Criminal  force  the  Government  of  India  or  any  local  Government,  shall 
be  punished  with  transportation  for  life  or  any  shorter  term  or  with  impri-^ 
sonment  of  either  description  which  may  extend  to  ten  years.  Explana^ 
Hon. — To   constitute   a  conspiracy   under  this  section   it  i&  not    necessary 

'^  (1)  (1894)  I.L.R.,  19  Bom.,  195.  ~  (2)  (1874)  11  Bom.,  H.C.R.,  U6. 

(3)  (1883)  I.L,R.,  7  Mad.,  102^  [4]  [18?91  I.L.R.,  23  Mad.,  151.. 
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that  any  act  or  illegal  omission  shall  take  place  in  pnrsuafice  thefe'of.'*  Section 
107  of  the  Penal  Code  provides  that  a  person  abets  the  doing  of  a  thing  who 
"  engages  with  another  person  in  a  conspiracy  for  the  doing  of  that  thing  if  an 
act  or  illegal  omission  takes  place  in  pursuance  of  that  conspiracy  and  in  order 
to  the  doing  of  that  thing."  Explanation  2  to  section  108  provides  that  "  to 
constitute  the  offence  of  abetment  it  is  not  necessary  that  the  act  abetted  shoiiikl 
be  committed,  or  that  the  effect  requisite  to  constitute  the  offence  should  be 
caused."  Section  107  does  not  create  any  offence.  It  merely  specifies  three^ 
-ways  in  which  the  doing  of  a  thing  may  be  abetted.  tJnder  this  section  the 
offence  of  an  abetment  of  an  offence  by  instigation  may  be  committed,  although 
nothing  is  done  as  the  result  of  the  instigation,  but  it  is  a  necessary  ingredient 
of  the  offence  of  an  offence  by  conspiracy  that  an  act  of  illegal  omission  should 
take  place  in  pursuance  of  the  conspiracy.  Thus,  acharge  of  abetment  of  an  offence 
by  conspiracy  which  did  notallegeanact  done  in  pursuance ofthe  conspiracy  would, 
under  the  Indian  law,  be  bad  upon  the  face  of  it.  Section  108  provides : — **  A 
person  abets  an  offence  who  abets  either  the  commission  of  an  offence,  or  the 
commission  of  an  act  which  would  be  an  offence  if  committed  by  a  person 
capable  by  law  of  committing  an  offence  with  the  same  intention  or  know* 
ledge  as  that  of  the  abettor."  Section  109  provides  the  punishment  for  the 
offence  of  abetting  an  offence.  It  is  in  these  terms : — Whoever  abets  any  offe- 
nce shall,  if  the  act  abetted  is  committed  in  consequence  of  the  abetment,  and 
no  express  provision  is  made  by  this  Code  for  the  punishment  of  such  abet- 
ment, be  punished  with  the  punishment  provided  for  the  offence."  This  section 
does  not  say  "  if  the  offence  is  committed,  "  but  "  if  the  act  abetted  is  com^ 
mitted."  This  shows  that  in  cases  of  abetment  by  conspiracy  a  punishable 
offence  has  been  committed  as  an  act  has  been  done  in  pursuance  of  the  con- 
spiracy. I  do  not  think  the  words  **  act  abetted  "  are  used  in  section  109  as 
a  synonym  for "  offence.  "  No  doubt  there  are  sections  of  the  Penal  Code^ 
in  which  the  word  "  act  "  is  used  as  meaning  "  offence."  But  in  section 
109  and  in  the  illustration  thereto  a  distinction  seems  to  be  drawn  between 
an  act  abetted,  and  an  offence  committed.  The  first  count  charges  a  conti- 
nuous abetment  of  an  offence  by  conspiracy.  The  allegations  as  to  things 
done  or  in  the  phraseology  of  the  English  Law  "  overt  acts  "  are  not  allega- 
tions of  separate  offences,  and  are  not  charged  as  such ;  they  are  allegations  of 
things  done  in  pursuance  of  the  conspiracy  which  may  or  may  not  amount  to 
offences  in  themselves.  These  acts  are  charged  in  order  that  the  jury  may 
draw  the  inference,  if,  in  their  opinion,  the  evidence  supports  such  inference, 
that  the  offence  of  abetment  of  extortion  or  abetment  of  bribery  by  ninspiracy 
has  been  committed.  In  my  opinion  the  first  count  only  alleges  one  offence — 
that  of  the  abetment  of  an  offence  by  conspiracy.  In  my  opinion,  apart  from 
the  question  as  to  whether  changes  in  the  substantive  law  could  be  effected 
by  the  provisions  of  a  Code  of  Procedure,  it  was  not  the  intention  of  the 
LtBgislature,  by  the  introduction  into  the  Procedure  Code  in  1872  ofthe 
section  which  corresponds  with  section  233  of  the  present  Code,  to  alter 
or  modify,  either  as  to  form  or  substance,  the  law  of  abetment  by  con- 
spiracy as  laid  down  in  the  Penal  Code.  Further,  the  proposition  that,  in 
laying  a  charge  of  conspiracy  by  abetment,  the  number  of  overt  acts,  which 
can  be*alleged,  is  restricted  to  three  by  reason  of  sections  233  and  234  of  the 
Code  of  Criminal  Procedure  is  inconsistent  with  the  express  provisions  of 
section  10  of  the  Evidence  Act,  1872.  It  has  been  objected  that  the  first 
count  contains  charges  of  abetment  by  conspiracy  of  two  offrnces — bribery  and 
extortion.     Having  regard  to  the  provisions  of  sections  235  (2)  and  236  of  the 
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Code  of  Oiminal  Procedure,  this  objection  cannot  be  sustained.  In  my  opiftionf 
the  first  count  charges  only  one  offence,  the  fornl  in  which  it  i«  drawn  doesr 
not  contravene  any  of  the  provisions  of  the  Procedure  Code,  atid  the  count, 
in  itself,  is  a  good  count. 

The   next   point   of  law   which  has  to  be  considered  is    this  question  of 
the  legality  of  the  trial  of  the  first  accused   on  the    first,    second,    fourth  and 
sixth    counts    at  one    trial.     As    to    this   the   ofiiciating     Advocate-General 
certifies  that,  in  his  judgment,  the  learned  Judge  erred   in   law  in    trying  the 
first  accused  on  the  first   second,  fourth  and  sixth  counts  at  one   trial.     In  my 
opinion  the  indictment,  as  a   whole,   is   bad    for   misjoinder,    and   the  learned 
Judge  erred  in  law  in   trying   the   first   accused   on   the   first,   second,   fourth 
And  sixth  counts  at  one   trial.     The  first  count   charges,   as  against   the   first 
accused,  the  offence  of  abetment   of  bribery,   or  of    extortion,   by   conspiracy. 
This   is  a  distinct  offence.     The  second  count  charges   against   him    a   specific' 
act  of  bribery  or  extortion  committed  on  27th  August  1896.     This  is  a  distinct 
offence.     The   fourth  count  charges   against  him    a  specific   act  of  bribery  or 
extortion  committed  on    1st   March    1897.     This   is   a   distinct  offence.     The 
sixth  count  charges   against    him   a  specific   charge  of  bribery   committed  on 
10th  May  1897.     (  It   was   admitted  by   the  junior   Counsel   for  the  Crown 
that   it   was  intended  by  this   count  to   charge   the   substantive  offence,  and 
not   the  abetment   of  an    offence.     The   reference   to    section   109   must   be 
taken  to  be   a  clerical   error.    Otherwise   the   count  is    meaningless.  )    The 
offence  charged  in  the  sixth  count  is  a  distinct  offence.  We  have  thus  an  indict- 
ment in  which  the  accused  isj  charged  with  more   than   three   distinct  offences 
in  contravention  of  sections  233  and  234  of  the  Code    of  Criminal    Procedure. 
The  question  then  is — can  the  indictment  as   a   whole,   be   supported    on    the 
ground  that  it  charges  offence  committod  in  one  series  of  acts  so  connected   as 
to  form  the  same  transaction  within  the  meaning  of  section  235  of  the  Code  o( 
Criminal  Procedure  ?  I  think  the  answer  to  this  question  must  be  in  the  nega- 
tive.    If  the  series  of  acts  alleged  in  the  second,  fourth  and  sixth  counts  of  the 
indictment  are  not  themselves  so  connected  as  to  form    one  transaction,   it    ifi^ 
obvious  that  the  offence  of  abetment  by  conspiracy  connot  be  said  to  have  been 
committed  "  in  one  series  of  acts  so  connected  together  as    to  form    the   same 
transaction."  In  my  judgment  neither  the  words  of  the  section  nor  the  illustra- 
tions thereto   would  justify   the  construction  of  the   words  "  the  same  transac- 
tion" as  applicable  to  the  acts  alleged  in  the  second,  fourth  and  sixth  counts  of 
the  indictment  in  the  present  case.   This  view,  moreover,  is  strongly  supported 
by  authority.  I  need  only  refer  to  the  cases  of  Queen- Empress  v.  Fakirapail), 
In  the  matter  of  Ltcehminarain  [2],  and  Queen- Em^pressv.  Chandi  Singk[3]. 
Section  222  [2]  of  the  Code  of  Criminal  Procedure  is  an  express  provision  that, 
when  the  acctised  is  charged  with  criminal  breach  of  trust,  or   dishonest  misa- 
ppropriation of  money,  it  shall  be  sufficient  to  specify  the  gross  sum  in   respect? 
•of  which  the  offence  is  alleged  to  have  been  committed,  and  the  dates   betweea 
which  the  offence  is  alleged  to  have  been  committed  without   specifying  parti- 
tjular  items  or  exact  dates,  and  the  charge  as  framed  shall   be   deemed  to   be  a 
charge  of  an  offence  within  the  meaning  of  section  234.     An  express  enactment 
was  thus  considered  necessary  in  the  case  of  a  series  of  acts  of  dishonest  appro- 
priation of  money,  or  of  criminal  breach  of  trust,  to  bring   the  case   within   the 
scope  of  section  234.     In  the  absence  of  any  express   enactment  applicable   to 
the  facts  of  the  present  case  it  seems  to  me  that  the  contention  that   the  acts 

*~  [l][18y0]  I.L.R.,  15Eoin.,  491.  ' 
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ittteged  in  the  second,  fourth,  and  sixth  counts  form  the  same  transaction  cannot 
be  supported.  Moreover,  the  proviso  to  section  222[2]  shows  the  intention  of 
the  Legislature  that  no  furthef  departure  from  the  Jaw  as  laid  doWh  in  sections 
233,  234*  and  235  should  be  made  than  was  necessary  for  the  purposes  of  that 
particular  enactment.     •     ♦     »     * 

At  the  conclusion  of  the  argument  on  the  points  of  law  raised  in  the 
officiating  Advocate-Oenerars  certificate,  it  was  intimated  to  Counsel  that  the 
majority  of  the  Court  being  of  opinion  that  the  first  count  ought  to  have  been 
Struck  out  of  the  indictment,  the  Court  would  review  the  case  against  the  first 
accused  on  the  evidence  on  the  record  relating  to  the  charges  preferred  against 
him  in  the  second  and  sixth  counts  of  the  inflictment,  the  tii-st  accuse<l  having 
been  acquitted  on  the  fourth  count.  An  objection  was  then  raised  by  Mr. 
Norton  on  behalf  of  the  defence^  that  in  view  of  the  opinion  of  the  majority  of 
the  Court  that  the  first  count  ought  to  have  been  struck  out  of  the  indictment, 
it  was  not  competent  to  this  Court  to  review  the  ca.se  on  the  evidence  or  any 
portion  of  the  evidence,  and  chat  inasmuch  as  [as  the  defence  contended]  article 
26  of  the  Letters  Patent  gave  no  power  to  order  a  new  trial,  the  first  accused 
was  entitled,  on  the  findings  of  the  Court  upon  the  points  of  law,  to  be  acquitted 
or  discharged.  It  was  argued  that  section  233  of  the  Code  of  Criminal  Proce- 
dure is  in  its  terms  imperative  ;  that  a  trial  which  had  been  conducted  in  con- 
travention of  the  provisions  of  the  section  was  an  illegal  trial ;  that  inasmuch 
as  the  jurisdiction  of  this  Court  was  based  upon  article  26  of  the  Lettei*s  Patent, 
the  Crown  could  not  pray  in  aid  the  provision  of  section  637  of  the  Code  ;  and 
that,  even  if  they  could,  section  637  applied  only  to  proceedings  in  which  an 
irregularity  had  been  committed,  and  not  to  a  trial  which  was  illegal  ab  initio. 
In  support  of  this  contention  the  defence  relied  upon  the  decisions  in  the  cases 
[amongst  others]  of  Queen-Ewpresa  v.  Chandi  S'ivgl*[l],  In  the  matter  of 
Luchviinarain  [2],  Queen-Empress  v.  Fakirnpti[t^^  Pxdisanki  v.  The  Queen 
[4],  and  on  a  passage  in  the  judgment  of  the  Calcutta  High  Court  in  the  case 
of  N'tlratan  Sen  v.  Jogesh  Chandra  Bhi{tacl(arjee[5].  The  short  answer  to 
this  contention  appears  to  me  to  be  that  the  question  is  not  whether  any  irreg- 
ularity  or  illegality  in  the  trial  is  curable,  but  whether  under  the  powers  con- 
ferred by  article  26  of  the  Letters  Patent  this  Court  has  power  to  review  the 
case  notwithstanding  the  irregularity  or  illegality.  The  condition  precedent 
to  the  exercise  of  the  p(»wers  conferred  by  article  26  of  the  Letters  Patent,  the 
granting  of  a  certificate  by  the  Advocatt'-Geiieral  that  in  his  judgment  there 
has  been  an  error  in  the  decision  of  a  point  of  law,  or  that  a  point  of  law  should 
be  further  considered,  has  been  fulfilled.  This  is  the  only  condition  precedent 
prescribed  by  the  article  to  the  exercise  of  the  powers  conferred  by  the  article. 
Section  233  is  a  provision  in  a  Code  of  Proreduie,  and,  in  my  judgment,  a  con- 
travention of  the  Provisions  of  this  section  does  not  render  a  trial  ''  illegal,  " 
so  as  to  preclude  this  Court  from  exercising  the  jurisdiction  conferred  upon  it 
by  article  26  of  the  Letters  Patent,  if  the  conditions  precedent  prescribed  by 
the  article  to  the  exercise  of  that  jurisdiction  have  been  fulfilled. 

It  was  also  argued  that  it  was  not  competent  for  this  Court  to  review  the* 
evidence  inasmuch  as,  by  so  doing,  we  should  be  usurping  the  functions  of  a 
jury,  and  substituting  the  judgment  of  the  CoJirt  for  the  verdict  of  a  jury. 
This  was  the  view  taken  by  Mr.  Justice  T^nyley  in  the  judgment  delivered  by 
him  in  the  case  of  Reg  v.  Xavroji  I>adabkai[i^].     The  majority  of  the    Court, 


(1)  (1887)  r.L.K.,  U  Calc,  3%.  (2)  (1886)  I.L.lt.,  14  Calc,  128. 

(3)  (1H!»0)  I.L.R.,  15  Hoin.,  41U.  (4)  (1882)  I.L.H.,  '>  MaH.,  20. 
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however,  were  of  opinion  that  they  had  jurisdiction  to  review  the  evidence  and 
pass  such  judgment  thereon  as  they  thought  fit.  In  Queen  v.  Hurribole 
Chunder  Oho8e{7)  Sir  Richard  Garth  in  the  course  of  his  judgment  said  (page 
218)  : — "  Apart,  however,  from  section  167  of  the  Evidence  Act,  I  think  that^ 
under  article  26  of  the  Letters  Patent  hy  virtue  of  which  this  case  has  been 
submitted  to  us  for  review,  we  have  a  right  either  to  quash  or  confirm  the  con- 
viction, as  we  may  think  proper.  The  section  enables  the  Court,  after  deciding 
upon  the  point  reserved  or  certified,  to  pass  such  judgment  or  sentence  as  it 
may  think  right.  If,  therefore,  upon  reviewing  the  whole  case,  we  are  of  opinion 
that,  upon  the  evidence  properly  received,  there  is  suflScient  ground  to  convict 
the  prisoner,  I  consider  that  we  ought  to  allow  the  conviction  to  stand.  " 

In  Imperatrix  v.  Pitamher  Jina(l)  the  Bombay  High  Court   took    the 
same  view.     In  Queen-Empress  v.  0*  Hara(2)  a  Full  Bench   of  the   Calcutta 
High  court,  after  hearing  argument  upon  the  point,  held  that  it  was  competent 
for  them  in  dealing  with  a  case  under  the  Letters  Patent  to   review   the   case 
upon  the  evidence,  notwithstanding  that  at  the  trial  there  had  been   improper 
reception  of  evidence  and  misdirection  by  the   learned   Judge   who   tried   the 
case.     Thus  in  Bombay  and  Calcutta  it  appears  to  be  now  settled    law   that  it 
is  competent  for  a  Court  dealing  with  a  case  under  the  Letters  Patent,   to  re^ 
view  the  case  on  the  evidence  properly  admissible  at   the   trial.     The   defence 
has  been  unable  to  call  our  attention  to   any   decision   or  dictum,   where   the 
question  before  the  Court  has  been  the  powers  of  the  Court  under  the  Letters 
Patent  which  is  in   conflict   with    the   established    practice   in   Calcutta  and 
Bombay,  excepting  the  judgment  of  Mr.  Justice   Bayley   in    Reg.   v.   Navroji 
I)adabhai{S).     With  regard  to  Mr.  Justice  Bayley's  judgment  it  is  to  be  obser- 
ved that  for  the  purposes  of  his  judgment  he  appears  to  have  assumed   that 
section  167  of  the  Evidence  Act  did  not  apply  to   criminal   cases.     It   is  now 
well  settled,  as  was  conceded  by  the  defence,  that  section  167  applies  to  crimi- 
nal as  well  as  to  civil  proceedings.     The  argument  for  the   defence,   so   far  as 
the  question  of  the  improper  admission  of  evidence  is  concerned,  is  inconsistentr 
with  the  express  words  of  section  167.     The  defence,  however,  contended   that 
the  decisions  to  which  I  have  referred  above  ought  not  to  be  followed,   having 
regard  to  the  judgment  of  the  Court  for  the  consideration  of  Crown   Cases  Re- 
served in  The  Queen  v  Gib8on(4t)  and  that  of  the  Judicial  Committee  in  Makin 
V.  Attorney 'Oeneral  for  New  South  Wale8{5).    The  former  case  was  decided 
before  the  decision  of  the   Calcutta   High   Court  in    The  Queen-Empress  v. 
0*Hara{2).     The  latter  was  after  that   decision.     As   regards   the  latter   case 
the  question  turned  on  the  construction  of  a  section  of  the  New   South    Wales 
Criminal  Law  Amendment  Act,  1883,  which  is  taken  almost  word  for  word  from 
section  2  of  the  Crown  Cases  Act  (11  &  12  Vict,  cap.  87).     This  section   does 
not  give  to  the  tribunal  to  whom  the  points  of  law  are  referred  powers  to  "  re- 
view the  case."     The  English  Legislature  in  enncting  article  26  of  the   Letters 
Patent  might  have  followed  closely  the   provisions   of  the   Crown   Cases  Act* 
They  did  not  think  fit  to  do  so.     It  must  be  taken  that  the   variation   in   the 
language  adopted  by  the  framers  of  the  Letters  Patent  in  article  26  from   that 
of  the  section  of  the  Statute  which  evidently  served  as  a  model  was  not  an  ac- 
cidental variation,  but  had  reference  to  a  substantial  difierence  in  the  circum- 
stances.    The  Court  for  the  consideration  of  Crown  Cases  Reserved  having  re- 
gard  to  the  function  which  it  has  to  perform  has  no  need  to  have  any  record  of 

(7)  1876)  I.L.R.,  1  Calc,  207  at  p.  218. 
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the  evidence  in  the  case  before  it  save  so  far  as  is  required  to  explain  how  the 
reserved  points  of  law  came  to  be  raised.  A  case  staced  is  suflBcient  for  the 
purpose.  Anything  like  an  examination  or  weighing  of  the  evidence  is  not 
necessary,  because  the  Court  does  not  assume  the  function  of  a  jury.  In  legislate 
ing  for  this  country,  the  framers  of  the  Letters  Patent  found  that  they  had  to 
provide  for  a  different  state  of  things,  because  they  presumably  had  before  them 
the  Evidence  Act  of  1855,  section  57  of  which  casts  upon  a  Court  dealing  with 
objections  to  the  admissibility  of  evidence  admitted  in  another  Court  whose 
decision  is  under  consideration,  the  duty  of  appreciating  the  weight  of  the  evi- 
<ience  which  remains  after  that  which  ought  not  to  have  been  admitted  is  put 
aside.  Court  is  enjoined  not  to  reverse  the  decision  if  the  residuum  of  evidence 
is  sufficient  to  justify  the  decision,  or  if  the  decision  would  not  have  been  affect- 
ed by  the  admission  of  evidence  improperly  rejected. 

If  we  are  right  in  holding,  as  has  been  frequently  held,  that  this  section 
api^ies  to  decisions  in  criminal  matters,  the  departure  from  the  phraseology  of 
the  Statute  of  1848  is  explained.  Obviously  a  case  stated  by  the  Judge  would 
not  avail  and  nothing  short  of  a  review  of  the  whole  evidence  would  suffice  if 
the  Court  is  to  be  placed  in  a  position  to  comply  with  the  provisions  of  the  Evi- 
dence Act  I  cannot  accede  to  the  argument  that,  notwithstanding  the  fact 
that  the  Legislature  in  the  Letters  Patent  departed  from  the  model  of  the 
Crown  Cases  Act  and  introduce  certain  words  giving  a  power  to  review  the 
case,  the  section  is  nevertheless  to  be  construed  as  if  the  powers  of  this  Court, 
in  dealing  with  a  case  under  article  26  of  the  Letters  Patent,  were  no  -greater 
than  the  powers  of  the  Court  for  the  consideration  of  Crown  Cases  Reserved. 
In  Qusen- Empress  v.  Rwmchandra  Oovind  Har8he{\)  it  was  held  by  the 
Bombay  High  Court  in  1895  that  the  law  as  settled  in  England  by  The  Queen 
V.  6ti8on(2)  and  as  stated  by  the  Privy  Council  in  Makin  v.  Attor^xey-Oene- 
^d  for  New  SovLth  WaleaiS)  with  reference  to  the  granting  of  new  trials 
when  evidence  has  been  improperly  admitted  does  not  apply  to  India,  and 
that  If  hen  part  of  the  evidence  which  had  been  allowed  to  go  to  the  jury  was 
held  to  be  inadmissible,  it  was  open  to  the  High  Court  in  appeal  either  ta 
uphold  the  verdict  upon  the  remaining  evidence  on  record^  or  to  quash  the 
verdict  and  order  a  new  trial.  A  different  view,  however  was  taken  by  the 
Calcutta  High  Court  in  Wafadar  Khan  v.  QiLeen'Empre8$(4i).  It  is  not 
iiecessary  to  express  an  opinion  as  to  which  of  these  two  conflicting  decisions, 
^ith  reference  to  the  powers  of  a  High  Court  as  a  Court  of  Appeal  in  cases 
where  evidence  had  been  improperly  admitted,  is  right.  It  is  sufficient  to  say 
that  in  my  judgment  neither  the  decision  of  the  Court  for  the  consideration 
of  Crown  Cases  Reserved,  nor  that  of  the  Judicial  Committee  apply  when  the 
Court  is  acting  in  exercise  of  the  powers  conferred  upon  it  by  article  26  of  the 
Letters  Patent.  The  real  intention  of  the  Legislature  in  article  26  is  not  easy 
to  determine,  but  I  think  the  construction  which  has  been  placed  upon  it  by 
the  Calcutta  and  Bombay  High  Courts  is  the  right  one.  It  is  at  any  rate 
<^D8i8tent  with  the  words  of  the  article,  and  it  seems  suitable  to  the  special 
<:ircuii)stances  in  which  the  administration  of  the  Criminal  law  is  carried  on  in 
this  country. 

I  think  the  objection  which  has  been  raised  as  to  our  jurisdiction  to 
Kriew  the  case  upon  the  evidence  should  be  overruled. 

I         Shephuid,  J. — Agreeing  generally  with  the  judgment  of  the  Chief  Jus- 

(1)  (1895)  LL.R.,  1?  Born.,  749.  (2)  [1887]  L.R.,  18  Q.B.D.,  537. 

r  3  ;  r  1893 1 1894  ;  A.C.,  57.  (4)  (1894)  I.  L.  U.,  21  CalcutU  955. 
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t'ice,  I  intend  to  confine  mv  observations  to  the  question  raised  with  reference 
to  the  first  count  of  the  indictment.  In  this  particular  Ciise  the  question  has 
become  comparatively  uniipportant  in  consequence  of  the  fact  that  the  majo-^ 
rity  of  the  Court  are  agreed  th;it  as  the  four  counts  canuot  stand  together,  the 
tirst  count  must  be  struck  out.  Still,  as  the  question  has  been  fully  argued, 
I  think  I  ought  to  explain  my  views  on  the  matter.  If  I  have  rightly  under- 
fStood  the  arguments  on  behalf  of  the  prisoner,  two  distinct  points  are  made 
against  the  lirst  count.  One  point  is  that  the  count  charges,  iiot  one  but,  seve- 
ral ofiFences;  the  other  and  more  generally  important  point  is  that  a  count 
charging  a  conspiracy  to  couimit  one  otfence  and  averring  the  doing  of  acts  in 
pursuance  of  that  conspiracy  which  amount  to  offences  is  not  a  good  count 
according  to  the  Indian  Penal  Code. 

As  regards  the  first  point,  it  is  urged  on  behalf  of  the  Crown   that    what 
is  charged  ifi  one  conspiracy  and  not  several  conspiracies,  and  that    the   allegar 
tion  of  acts  done  in  pursuance  of  the  conspiracy  are  not  allegation    of  otfences 
committed,  and  that,  therefore,  it  ia  wrong  to  say  that  more   than  one  otfence 
is  charged.     It  seems  to  me  that  this  is  the  right  view.  Whether,  in  fact,  there 
was  one  engagement  and  not  several  successive  engagements,   whether  such   fk 
conspiracy  as  is  charged  is  likely  to  be  proved  to  the  satisfaction  of  a  jury,  and 
Avhether  it  is  wise  or  fair  for  the    prosecution    to    make    such   a   charge    where 
evidence  of  offences  committed  in  pursuance  of  the  alleged  conspiracy    is  forth- 
coming— these  are  matters  with  which  we  are  not  now  concerned.     The  simple 
questioais  whether  the  words  in  the  count  indicate  one  otfence    or   more   than 
one.     If  the  count  after  averring  the  conspiracy  had  gone  on  to  allege  that  acta 
not  in  themselves  criminal  had  been  done  in  pursuance   of  the   conspiracy,   it 
could  hardly  be  questioned  that  the  only  charge  made  was   that   of  combining 
together  to  obtain  i^ioney  in  an  illegal  »n*inner  from  the   clerks   of  the  depart- 
ment.    It  could  not  then  have  been  urged  that  because  the  clerks   were  nume- 
rous, or  because  the  agreement    was    niaintained   for   a   series  of  niojiths  thatt 
there  >vere  in  fact  several  agreements.     The  evidence  might    have   shown    that 
that  was  the  case,  but  that,  as  I  have  said,  is  a  n)atter  which  does  not   concern 
us.     Let  me  put  the  case  of  a  u)an  instigating  another  to  do  an  act    which  may 
result  or  is  intended  to  result  in  the  death  of  several  persons  at  the   same  time, 
supposing  that,  in  fact,  nothing  more  is  alleged  to  have  been   done.     According 
to  the  Penal  Code  mere  instigation  without  more  may  be  charged  as  an  offence. 
Can  it  be  said  that,  although  the  instigation  consisted  of  one  single  act  done  at 
one  mpmept  of  time,  it  must  be  taken  that  there  were  several  instigations  each 
of  which  should  be  charged  separately  ?   It  appears  to  me  that  as  there  ma.y  be 
one  instigation  to  commit  several  criminal  acts,  so  there  may  be   one  conspiracy 
to  do  such  acts — an  engagement  in  a  criminal  partnership — and    that   is  what 
the  first  count  charges.     The  count  goes  on  to  aver  in  conformity   with  the  re-. 
quirepients  pf  section  J07  the  acts  done  in  pursuance  of  the  conspiracy.  It  can- 
]iot  be  said  that  these  acts,  whatever  ma>  be  the  character  of  thenij  are  charged 
as  criminal.     The  gist  of  the  averment  is  that  they  are  acts  done  in    pursuance 
of  the  conspiracy — acts  which,  under  section  10   of  the   Indian   Evidence  Act, 
are  relevant  for  the  purpose  of  proving  the  alleged  conspiracy. 

It  was  suggested  from  the  Bench,  I  think,  and  not  at  the  Bar  that  the 
leference  in  the  count  to  section  109  of  the  Indian  Penal  Code  indicating  the 
pffence  abetted  had  been  conimitted,  showst  that  the  intentioii  \Y^9i  tQ  charge 
several  offences.  The  questioq  whether  section  109  or  section  116  should  be 
pamed  '\6  only  material  with  reference  to  the  sentence.  If,  by  mentioning  sec- 
tion 10  d,  it  \yas  intended  to  allege  that  one  of  the  two  prisonei*s  had  comnaitte4 
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the  offences  which  were  the  object  of  the  conspiracy,  then  no  doubt  the  count 
would  be  open  to  the  objection  that  it  charged  two  or  more  offences  against  one 
person,  but  I  do  not  think  that  w<\s  intended.  The  obtaining  of  moneys  which 
is  averred  as  the  act  done  in  furtherance  of  the  conspiracy  is,  within  the  mean- 
ing of  section  109,  an  act  committed  in  conse<^uence  of  the  abetment ;  and 
although  it  must  almost  necessarily  have  been  itself  a  criminal  act,  it  is  not 
described  in  such  terms  as  to  make  it  criminal.  If  the  first  count  had  been 
the  only  count,  and  the  prisoner  had  been  sentenced  under  section  109  to  a 
punishment  which  could  not  have  been  adjudged  under  section  116,  I  think 
the  sentence  would  have  been  wrong,  for  the  reason  that  the  commission  of  the 
completed  offence  was  not  distinctly  charged  against  him. 

The  main  argument  on  behalf  of  the  prisoner  was  based  on  the  proposir 
tion  that  conspiracy  is  a  crime  unknown  to  the  law  of  India.  That  is  a  propo- 
sition which  has  to  be  examined  exclusively  with  reference  to  the  language 
of  the  Penal  Code,  aijd  without  regard  to  the  provisions  of  the  Code  of  Cri^ 
ipinal  Procedure;  for  it  is  not  suggested  that  the  latter  Code,  either  the  pre- 
sent Code  or  its  predecessor  of  1872  has  in  anv  respect  altered  the  substantive 
law.  It  is  said  that  the  framers  of  the  Indian  Penal  Code  have  by  treating 
cons  piracy  as  a  mode  of  abetment,  evinced  their  intention  to  break  away  enti-- 
rely  from  the  English  law,  and  that  therefore  no  light  on  the  subject  can  be 
derived  from  that  source.  I  do  not  think  this  is  the  case  The  points  in 
which  the  law  of  England  resembles  the  law  of  the  Indian  Penal  Code  appear 
to  me  to  be  quite  as  important  as  the  differences.  According  to  English  law 
conspiracy  consists  in  the  agreement  of  two  or  more  persons  to  do  an  unla^ 
wful  act,  or  to  do  a  lawful  act  by  unlawful  means.  Dismissing  the  second 
alternative  and  substituting  in  the  first  **  criminal  "  for  **  unlawful  "  the  Penal 
Code  designates  as  an  offence  the  engagement  between  two  or  more  peraons  in 
A  conspiracy  to  commit  an  offence.  The  verb  *'  conspire  "  is  not  used,  and 
the  offence  is  not  called  conspiracy,  but  in  substance  it  is  the  engagement  in 
A  conspiracy  or  the  conspiring  which  is  the  offence.  It  is  none  the  less  so 
because  the  constituents  of  the  offence  are  found  in  two  sections  of  the 
Code  and  not  in  one  as  is  the  case  with  section  121-A.  It  is  true  that  in 
order  to  charge  the  offence  of  conspiracy  under  chapter  V  the  prosecution 
must  aver  and  prove,  what  is  not  necessary  to  aver  and  prove  under  section 
121-A,  that  an  act  has  been  done  in  pursuance  of  the  conspiracy.  Here  there 
is  a  departure  from  English  law,  but  the  importance  of  the  difference  is 
greatly  diminished  by  the  A\ct  that  the  Court  has  power  in  England  to  order 
the  overt  actis  or  particulai*s  of  the  conspiiacy  to  be  stated  for  the  benefit  of 
the  prisoner.  Although  a  person  cannot  be  convicted  of  abetment  by  conspir 
racy  unless  it  is  jnoved  that  an  act  was  done  in  fuitherance  of  the  conspiracy 
the  fact  remains  that  it  is  the  agreement  which  constitutes  the  offence,  and 
this,  I  think,  is  shown  by  the  circumstance  that  if  one  of  a  dozen  conspira-? 
tors  does  such  •  an  act  the  rest  ni«y  be  convicted  although  they  were  abso- 
lutely ignorant  of  what  was  done:  (see  the  illustration  to  sec.  10  of 
the  Evidence  Act  ).  When  once  the  conspiracy  has  advanced  to  such  a 
point  that  acts  in  furtherance  of  it  have  been  done  by  any  member  of  the 
conspiracy  the  offence  is  complete,  and  I  cannot  understand  why  it  should 
cease  to  be  chargeable  as  such,  because  other  offences  have  also  been  commit: 
tted.  In  other  words,  I  think  that  a  man  remains  chargeable  as  an  abettor, 
although  he  may  also  be  chargeable  as  having  committed  the  offence  abetted. 
The  cases  may  be  rare  but  still  cases  may  well  happen  in  which  it  may  be 
expedient  or  comparatively  easy  to  prove  the  conspiracy  and  almost   impossibl<? 
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ito  prove  that  the  offence  or  offences  which  the  conspirators  had  in  view  were 
committed.  In  my  opinion,  therefore,  a  count  charging  conspiracy  is  nob  bad 
in  law,  because  in  the  averment  of  acts  done  it  alleges  acts  which  might  them- 
selves be  charged  as  substantive  oflfences.  So  long  as  one  engagement  or  cons- 
piracy is  alleged  and  that  only  is  the  distinct  offence  charged,  I  do  not  think 
the  count  offends  against  the  provisions  of  the  Criminal  Procedure  Code,  because 
otker  offences  are  averred  as  acts  done  in  pursuance  of  the  conspiracy. 

Benson,  J. — 1  concur  in  the  judgment  which  has  been  delivered  by  the 
learned  Chief  Justice  in  the  various  points  of  law  which  have  been  raised  be- 
fore us,  except  in  regard  to  the  legality  and  propriety  of  the  first  count  of  the 
charge.  In  my  opinion  that  count  is  bad  in  law  in  that  it  offends  against  the 
provisions  of  the  Code  of  Criminal  Procedure  which  are  designed  to  protect  an 
accused  person  against  the  danger  and  diflSculty  of  having  to  defend  himself 
against  a  multiplicity  of  charges  at  one  and  the  same  trial.  The  contentioa 
that  ihe  count  is  drawn  in  accordance  with  the  practice  and  procedure  which 
obtains  in  the  Criminal  Courts  in  England  is  beside  the  mark,  since  the  Cri- 
minal Procedure  Code  is  not  in  force  in  England  and  the  law  of  procedure  in 
the  Criminal  Courts  of  the  two  countries  differs  in  many  respects.  The  proce- 
dure of  the  Courts  in  India  is  regulated  by  the  Criminal  Procedure  Code,  and 
it  is  by  its  provisions   that  the  validity  of  the  charge  must  be  determined. 

Section  233  of  that  Code  enacts  that  *'  for  every  distinct  offence  of 
which  any  person  is  accused  there  shall  be  a  separate  charge,  and  every  such 
charge  shall  be  tried  separately  except  in  the  cases  mentioned  in  sections  234 
to  236  and  239/'  Of  these,  the  only  exceptions  that  are  of  any  importance  in 
regard  to  the  matter  before  us  are  those  in  sections  234j  (l)and  235  (1). 
Section  234  provides  that  *'  when  a  person  is  accused  of  more  offences  than  one 
of  the  same  kind  committed  within  the  space  of  twelve  months  from  the 
jSrst  to  the  last  of  such  offences,  he  may  be  charged  with,  and  tried  at  one  trial 
for,  any  number  of  them  not  exceeding  three  ;  "  and  section  235  (1)  provides 
that  "  If,  in  one  series  of  acts  so  connected  together  as  to  form  the  same  transa- 
ction, more  offences  than  one  are  committed  by  the  same  person,  he  may  be 
charged  with,  and  tried  at  one  trial  for  every  such  offence."  Thus,  the  funda- 
mental rule  is  that  for  each  offence  there  must  be  a  separate  charge,  and  each 
charge  must  be  dealt  with  in  a  separate  trial ;  but,  as  exceptions  to  this  rule,, 
several  offences  committed  by  the  same  person  in  one  and  the  same  transaction 
may  be  tried  together,  as  may  also  not  more  than  three  distinct  offences  of  the 
same  kind  all  committed  within  the  space  of  one  year. 

Does  the  first  count  comply  with  these  conditions  ?  Shortly  stated  it  ia 
ns  follows  : — That  you  Subrahmania  Ayyar  and  D*Santos  in  March  1896  did 
conspire  and  combine  together,  and  thereafter  until  November  1898  did 
continue  to  conspire  and  combine  for  the  purpose  of  extorting  bribes  for  Sub- 
rahmania Ayyar,  in  pursuance  of  which  conspiracy  Subrahmania  Ayyar  did 
obtain  for  himself  through  D'Santos  divers  sums  of  money,  from  various  persona 
at  various  times,  and  thereby  committed  an  offence  punishable  under  sections 
109  and  884,  and  under  sections  109  and  161  of  the  Indian  Penal  Code.  Four 
persons  are  named  as  having  paid  the  bribes.  The  first  of  these  is  said  to  have 
paid  (an  unstated  number  of  )  sums  aggregating  Rs.  680  in  the  course  of  the 
three  years  1896 — 1898  ;  the  second  is  said  to  have  paid  three  sums,  the  third 
one  sum,  and  the  fourth  four  sums  on  various  specified  dates.  Here  it  is  nece- 
ssary to  bear  in  mind  the  distinction  between  the  English  and  the  Indian  law 
in  regard  to  conspiracy.  Under  English  law  the  mere  agreement  to  commit  an 
offence  is  itself  an  offence,  but  under   the  Indian   Penal  Code   this  is  not  so 
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except  as  regards  certain  offences  against  the  State  under  section  121,  Indiair 
Penal  Code.  So  far  as  other  oflfences  are  concerned  conspiracy  is  dealt  witl» 
merely  as  one  of  the  modes  of  abetment,  and  the  mere  agreement  or  conspiracy 
to  commit  an  offence  is  not  an  offence  unless  some  act  or  illegal  omission  takes 
place  in  pursuance  of  the  agreement  and  in  order  to  the  commission  of  the 
offence  (sections  107  and  108).  The  act  need  not  be  a  Criminal  Act,  still  less 
the  offence  abetted.  It  is  enough  if  any  act  is  done  in  pursuance  of  the  con- 
spiracy and  in  order  to  the  commission  of  the  offence  abetted.  If  the  offence 
abetted  is  committed  in  consequence  of  the  abetment,  the  punishment  is  ther 
same  as  for  the  offence  abetted  [section  109].  Even  if  the  offence  is  not  com- 
mitted in  consequence  of  the  abetment,  still  the  abetment  is  an  offence  and 
may  be  punished  under  sections  115  and  116,  though  less  severely  than  in  the 
former  case. 

Let  us  now  consider  the  first  count  of  the  charge  against  the  accused. 

The  learned  Advocate-General  contends  that  what  is  charged  in  this  countr 
is  merely  a  single  conspiracy  or  agreement  to  extort  bribes,  and  that  though 
the  conspiracy  continued  for  some  two  years  and  eight  months,  and  was  evide- 
nced by  the  payment  of  many  sums  of  money  by  various  persons  and  at  various 
times  during  that  period,  yet  only  one  offence  is  charged,  viz.,  a  conspiracy  to 
extort  bribes.  In  my  judgment,  however,  it  is  diflScult  to  accept  this  conten-' 
tion.  If  the  allegations  in  the  count  are  analysed  they  seem  to  set  forth  not 
a  single  agreement  to  extort,  but  a  series  of  such  agreements  extendine  over 
nearly  three  years.  It  is  not  contended,  nor  is  it  possible  to  contend,  that 
there  was  from  the  beginning  a  conspiracy  to  extort  all  the  various  sums  men- 
tioned in  the  charge.  There  was  only  an  agreement  to  extort  money  generally 
at  first,  and  from  time  to  time  thereafter  as  opportunity  arose,  there  were  fur- 
ther agreements  or  conspiracies  to  extort  the  particular  sum  or  sums  then  in 
view.  This,  I  think,  is  the  only  meaning  which  can  with  accuracy  be  attached 
to  the  words  "  did  thereafter  continue  to  conspire."  The  words  cannot  refer  to 
a  single  agreement,  but  must  refer  to  a  succession  of  agreements.  No  doubt  the 
agreements  to  extort  the  particular  sums  may  have  been  in  pursuance  of  an  or^ 
iginal  arrangement;  but  each  agreement  to  extort  any  sum  followed  by  an  act 
in  pursuance  of  the  agreement  was  by  itself  a  separate  and  complete  offence  of 
abetment  of  extortion  and  might  have  been  charged  by  itself  as  such  offence. 
If  each  of  these  agreements  had  been  separately  charged,  not  more  than  three 
of  them  (  occurring  within  one  year  )  could  have  been  tried  together  at  one 
trial  in  accordance  with  section  234  of  the  Criminal  Procedure  Code.  But  the 
prosecution,  by  treating  the  first  count  as  if  it  referred  to  a  single  offence  only, 
has  let  in  evidence  in  regard  to  what  is  in  reality  a  series  of  many  offences,  and 
has  thus  rendered  the  protection  designed  by  sections  233  and  234  nugatory. 
The  prosecution  cannot,  in  my  judgment,  get  rid  of  the  fact  that  a  series  of 
separate  agreements  or  conspiracies  are  charged,  by  saying  that  those  conspir- 
acies were  in  pursuance  of  an  original  arrangement.  The  charge  is  not  only 
that  there  was  a  conspiracy  in  March  1896,  but  that,  thereafter,  during  nearly 
three  yeai*s,  the  accused  did  continue  to  conspire  and  in  pursuance  of  the  same» 
did  obtain  various  sums  of  money  at  various  times  and  from  various  persons. 
Each  time  they  conspired  and  obtained  money  in  pursuance  of  the  same  there 
was  a  separate  and  complete  offence. 

It  is  easy  to  understand  that  there  might  be  a  conspiracy  consisting  of  a 
series  of  agreements,  extending  over  yeai*s,  to  commit  a  single  offence  as  the 
final  outcome  of  the  conspiracy.  Such  a  conspiracy  might  well  be  called  a  con- 
tinuing conspiracy.  So  long  as  it  was  a  conspiracy  only,  no  offence  would,  under 
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the  Indian  law,  be  committed ;  but  avS  soon  as  an  act  was  done  in  pursuance  of* 
the  conspiracy,  and  in  order  to  commit  the  offence  abetted,  then  the  offence  of 
abetment  of  an  offence  would  be  complete,  and  there  would  be  only  a  single 
offence  of  abetment,  though  there  had  been  a  series  of  agreements  leading  up 
to  it.  In  the  same  t>'ay  there  might  be  a  single  agreement  to  commit  a  number' 
of  offences.  Such  agreement  (  when  followed  by  an  act  in  pursuance  of  the 
agreement  and  in  order  to  the  commission  of  the  offence  )  would  be  a  single 
offence,  not  a  series  of  offences.  But  neither  of  these  is  the  kind  of  conspiracy 
charged  against  the  accused  in  the  present  Ci^se.  Here  there  are  alleged  a  series 
of  acts  from  March  189t)  to  November  1898,  done  in  pursuance  of  the  series  of 
agreements  implied  in  the  word  "  did  continue  to  conspire  and  combine."  This 
series  of  agreements,  followed  by  a  series  of  acts  done  in  pursuance  of  the 
agreements,  constitutes,  in  my  judgment,  a  series  of  separate  and  complete 
offences,  for  each  of  which  a  separate  charge  ought  to  have  been  framed  under 
section  2b3  of  the  Criminal  Procedure  Code.  A  number  of  such  offences  cannot 
be  charged  together  by  saying  that  they  evidence  a  continuing  conspiracy  ta 
commit  offences  of  the  kind  generally,  since  to  do  so  would  render  nugatory 
a  protection  given  by  section  233.  Three  of  these  charges  (  but  only  three  ) 
provided  they  occurred  within  one  year  fiom  first  to  last,  might  have  been 
tried  at  one  trial  under  section  234,  Criminal  Procedure  Code.  As  there 
Were  in  reality  many  more  than  three  of  these  offences  involved  in  the  first 
count,  and  as  they  were  spread  over  a  longer  period  than  one  year,  that  count 
is,  in  my  opinion^  bad  in  law. 

In  dealing  with  this  first  count  1  have  proceeded  on  the  supposition  that 
the  acts  referred  to  therein  are  not  necessarily  offences.  The  argument  w^ould 
be  good,  even  though  all  the  acts  were  innocent  in  themselves.  There  can, 
however,  be  little  doubt  but  that  the  acts  r«^ferred  to  were  in  themselves  offences. 
Three  of  the  acts  are,  in  fact,  charged  in  the  second,  fourth  and  sixth  counts 
as  separate  offences,  and  there  is  nothing  to  suggest  that  the  other  acts  were 
of  a  different  character,  while  the  reference  in  the  count  to  section  109,  Indian 
Penal  Code,  indicates  that  the  offence  abetted  was  actually  committed.  If  the 
acts  were  in  themselves  offences,  the  argument  against  the  propriety  of  the 
first  count  becomes  the  more  cogent.  The  exception  provided  in  section  235- 
(1)  has,  in  my  judgment,  no  application  to  the  facts  of  the  present  case  since  it 
is  impossible  to  hold  that  the  series  of  acts  to  which  I  have  referred  were  so 
connected  together  as  to  form  "  the  same  transaction  '*  within  the  meaning  of 
that  section.  There  wore  at  least  four  sets  of  transactions  connected  with  the 
payments  made  by  the  four  persons  named  in  the  count,  and  the  only  conne- 
(^ion  that  appears  between  the  transactions  is  that  in  each  case  the  blackmail 
was  paid  to  the  same  persons,  vi^ ,  the  accused. 

In  the  result,  then,  the  first  count  of  the  charge  is,  in  my  judgment,  bad 
in  law  in  that  it  offends  against  the  limitation  imposed  by  section  233,  Criminal 
Procedure  Code.     *     *     *     * 

Moore,  J. —  ....  In  my  opinion  the  objection  raised  to  the  first 
co\mt  is  a  valid  one,  and  it  must  be  held  that  that  count  wns  bad  in  law.  (After 
stating  the  count  the  learned  Judge  continued  : —  )  It  was,  therefore,  charged 
ao-ainst  the  prisoners  that  they  had  made  forty-one  illegal  collections  from  four 
clerks  on  forty-one  distinct  occasions  dating  fnmi  March  1896  to  November  1898^ 
Such  being  the  case,  it  appears  to  me  that  it  must  be  held  that  the  prisoners^ 
were  in  fact  charged  on  the  first  count  with  having  committed  forty-one 
diiitinct  offences  of  abetment  of  extortion  where  the  extortion    was   committcci 
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ill  cOilsec|Uehti6  of  the  abetment  on  {otty-^one  different  occasions  ranging  over  a 
^riod  of  two  years  and  eight  months  and  of  having  committed  forty-one  similar 
distinct  offences  of  abetment  of  bribery^  and  that  the  first  count  is  therefore 
\mA  as  having  been  fhimed  in  contravention  of  sections  233  and  234  of  the  Cri> 
xninal  ]?rocedure  Code,  which  provide  that  there  ihust  be  a  st'parate  charge  for 
every  distinct  offence^  an(J  that  not  more  than  three  of  such  offences,  and  thi^se 
three  committed  within  one  calendar  year,  shall  be  charged  and  tried  at  one 
trial.  An  attempt  has  been  made  to  show  that  the  count  is  good,  as  framed,  by 
the  argument  that  the  several  acts  of  extortion  or  bribery  there  set  out  should 
bot  be  looked  on  as  distinct  offences  but  merely  as  illustrations  showing  the 
jgeneral  nature  of  the  acts  committed  by  the  prisoners  in  pursuance  of  the 
llgreement  or  conspiracy  entered  into  between  them.  It  is  also  contended  that 
it  is  not  alleged  in  the  count  that  the  several  sums  there  set  forth  as  having 
been  received  by  the  conspirators  were  extorted  by  them  or  received  aa  briber. 
It  is  urged  that  they  may  have  been  taken  as  presents  without  any  dishonest 
X>r  improper  intention^  and  that  there  is  no  allegation  to  the  contrary  in  the 
icount.  tt  does  not  appear  to  me  that  there  is  any  force  in  these  arguments, 
^he  several  acjts  of  extortion  and  bribery  set  out  in  the  count  are  not  there 
mentioned  as  being  illustrative  of  any  other  distinct  specific  act  of  extortion  or 
bribery^  but  are  there  entered  as  the  several  «wts  of  extortion  and  bribery,  the 
commission  of  which  was  abetted  by  the  prisoners  by  conspiracy^  It  also  ciinnot 
l>e  admitted  that  the  count  leaves  it  an  open  question  as  to  whether  the  several 
sums  were  extorted  or  obtained  as  bribes  or  were  received  innocently  as  pm- 
senta  It  is  there  distinctly  charged  that  the  accused  persons  entered  into  a 
conspiracy  to  extort  money  and  receive  illegal  gratifications,  that  in  pursuance 
of  that  conspiracy  they  received  certain  sums>  and  that  they  thereby  committed 
offences  under  sections  109  and  384  and  109  and  161  of  the  Indian  Penal  Code. 
If  the  acts  abetted,  t^.,  acts  of  extortion  and  bribe-taking,  were  not  committed 
in  pursuance  of  the  conspiracy  and  nothing  more  followed  than  the  innocent 
Receipt  of  presents,  a  charge  under  section  109,  it  is  clear,  could  not  be  sust- 
ained. I  further  cannot  find  in  either  the  Code  of  Criminal  Procedure  or  the 
Law  of  Evidence  any  warrant  for  setting  out  a  number  of  acts  as  illustrative 
(whatever  that  may  mean  )  of  the  main  offence  charged  and  then  admitting  a 
mass  of  evidence  to  prove  the  commission  of  these  so-called  illustrative  acta. 
Such  a  procedure  is,  in  my  opinion,  irregular  and  illegal.  It  is  also  urged  that 
the  several  acts  of  extorion  and  bribery  mentioned  in  this  count  should  not  be 
looked  upon  as  being  there  set  forth  as  separate  offences  of  extortion  and  bri- 
bery carried  out  in  consequence  of  abetment  by  the  prisoners,  but  as  overt  acts 
committed  in  pursuance  of  the  conspiracy  into  which  it  is  alleged  that  the  pri- 
soners had  entered,  which  are  accordingly  set  out  in  the  count  as  showing  the 
existence  of  the  conspiracy.  The  flaw  in  this  argument,  to  my  mind,  is  that  in 
appears  to  be  founded  on  the  assumption  that  the  offence  with  which  the  .  pri- 
soners are  charged  is  conspiracy.  The  charge  has,  in  fact,  as  will  be  found  by 
a  reference  to  similar  charges  set  forth  in  Archbold's  *  P!ea<ling  and  Evidence 
in  Criminal  Ca.ses,'  been  framed  as  if  it  were  a  charge  of  conspiracy  drawn  up 
under  the  law  in  force  in  England,  although  it  is,  in  ray  opinion,  very  doubtful 
if  even  under  the  English  law  such  a  count  as  this  could  be.  held  to  be  good. 
In  India,  however,  there  is  no  such  offence  as  conspiracy,  with  the  single  exc(!|i- 
tion  of  conspiracy  to  wage  war  against  the  Queen  ( se,ction  121-A,  Indian  PctihI 
Code).  What  the  prisoneis  are  enlarged  with  is  not  conspiracy  as  such,  but 
with  having  by  conspiracy  abetted  the  commission  of  forty-one  distinct  acLs  of 
extortion  or  bribery,  which  acts  w-ere  committed  in  consequence  of  such  Jibet- 
ment     Such  a  charge  would,  in  mv  opinion^  require  to  be  set  out  in   lorty-oue 
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•eparate  ccmota.  It  is  ftirther  oon^nded  that  the  aerica  of  acts  aH^il  ip  hata 
keen  committed  by  the  prifipnecs  were  so  connoted  together  a»  to  forro  ofte 
transaction  and  that,  siich  beinff  the  case,  the  prisoners  could,  under  seetio^ 
•35,  Criminal  Procedure  Cod^,hav^  been  charged  with  and  tried  at  oDe  trial 
for  all  such  offences,  tt  appears  to  me,  nowever,  that  it  cannot  possibly  behekl 
thai  forty-one  acts  of  extortton  or  taking  of  bribes  from  four  person3  committed 
»t  various  dates  for  a  period  of  over  two  years  were  so  connected  as  to  form 
one  transaction. 

For  these  reasons  I  am  of  opinion  that  th^  first  count  of  the  charge  now 
Vttder  consideration  must  be  held  to  be  bad ;  on  the  other  q.uestions  raised  in 
the  certificate  of  the  oflSciating  Advocate-General  I  concur  with  the  judgment 
that  ^s  been  pronounced  by  the  learned  Chief  Jfustice. 

Da  VIES,  J. — The  first  point  for  our  consideration  on  the  certificate  of  the 
oficiating  Advocate-General,  is  whether  the  tender  of  a  pardon  to  D'Santo^ 
•^nd  accused  in  the  case,  by  the  learned  Judge  who  presided  at  the 
trial  was  legal,  and  if  it  was  not  legal,  whether  the  evidence  given  by  D'Santos 
wnder  colour  of  the  pardon  was  admissible.  On  the  first  part  of  the  question 
1  am  in  agreement  with  my  learned  colleagues  that  the  tender  of  the  pardon 
Was  illegal,  inasmuch  as  the  ofTences  that  were  being  tried  were  not  offences 
exclusively  triable  by  the  Hi^h  Court.  Secion  388  read  with  section  337  of 
the  Criminal  procedure  Code  is  conclusive  on   the  point.    But  aa  to  the  second 

J  art  of  the  question  I  am  unable  to  aj^ree  with  them  that  tjie  evidence  given 
y  D'Santos  was  nevertheless  admissible.  It  is  quite  certain  that  when 
D'Santos  gave  his  evidence  he  was  not  a  convicted  person,  for  it  is  only  to  a 
person  under  trial  that  a  pardon  can  be  tendered  by  a  Judge.  It  is  true  that 
D'Santos  had  at  the  time  pleaded  guilty  of  the  charges,  but  the  learned  Judge^s 
record  shows  that  he  had  not  been  convicted  on  that  plea,  and,  in  fact,  he  was 
not  convicted  until  after  his  pardon  had  been  forfeited,  which,  was  after  he  had 

Siven  his  evidence.  It  is  also  certain  that  at  the  time  D'Santos  gave  his  evi- 
ence  he  was  not  an  acquitted  person,  nor  had  he  been  discharged.  It  follows, 
therefore,  that  he  was  still  an  accused  person  under  trial  awaiting  j.udgmen.t 
of  either  acquittal,  conviction,  or  discharge.  I'hus,  being  an  accused  persoq  in 
the  case  he  could  not,  at  the  same  time,  be  a  competent  witi^ess  therein, 
save  and  except  that  he  was  giving  his  evidence  under  a,  legal  tender 
of  pardon.  The  pardon  tenders  here  being  illegal,  D'Santos  was  other- 
wise incapable,  so  long  as  he  stood  accused  And  unconvicted  in  the  qas^, 
of  giving  evidence  on  oath  (section  842,  Code  of  Criminal  Procedure, 
and  sectiOi^  5  of  the  Oaths  Act,  1873 ).  1  therefore  hold  the  evidence 
inadmissible  on  this  technical  ground  that  it  had  not  the  sanction  of  a  valid 
oath  or  affirmation.  Apart  from  this,  however,  I^  consider  that  thecircumstnces 
under  which  D'Santos'  evidence  T\fas  given  altogether  vitiated  it  It  was 
given  by  him  under  the  false  impression  that  he  was  a  pardoned  person,  not 
as  a  per6oi|  expecting  sentence  on  his  plea  of  guilty.  The  statements  made  by 
D'Santos.  were  made  under  the  inducement  of  a  pardon,  and  xere  ther^^for/a 
not  made  freely  as  by  a  self*condemned  ipan.  He  was  crouching  under  the 
shelter  of  a  pardon,  i^d  not  manfully  making  a  clean  breast  of  his  guilt  fear- 
less of  wnsequenccia  Had  D'Santos  been  aware  that  the  pardon  that  he  had 
accepted  was  qf  no  avail  to  him,  who  can  tell,  under  such  altered  circumstance?, 
what  evidence  he  would  have^iven,  if  he  had  given  an v  ?  The  view  I.  a^i 
taking  of  the  absolute  inadmisnibility  of  the  evidence  of  D  Santos,  is  the  view 
taken  by  two  learned  Judges  of  the  Bombay  High  Court,  Melvill  and  Kembaft, 
JJ'»7"  R^^.Hanmanta{\).  Though  my  learned  colleagues  hold  differently 
lO  ( W7JI.L.R.,  1  Bom.,  610.  ^       ^ 


Digitized  by 


Google 


I  L.  R.  26  Mftd.  61.  181 

%hey  bate  practically  put  askle  the  evidence  of  IXSafffos  as  of  no  talue :  sa  it  if 
tnneceMary  for  me  to  labour  the  point  further. 

The  second  question  for  our  consideration  is  as  to  the  lagality  of  the  first 
count  of  the  indictnient  with  which  I  proceed  to  deal.  My  opinion  on  Mm 
matter  is  in  accord  with  the  opinions  of  Benson  and  Moore.  ^J. 

(After  stating  the  first  count  and  the  charge  that  the  two  accused  there- 
by committed  an  offence  punishable  under  sections  109"  and  384,  and  sections 
109  and  161  of  the  Penal  Code,  the  learned  Judge  coirtinu'e^  ; — A  z^f<^Ten<^  to 
these  sections  will  show  that  the  charges  iigainet  the  accused  were  the  abet- 
ment of  extortion  and  the  abetment  of  taking  illegal  gratificatieo,  anci  tkat  the 
oflBenc«s  abetted  had  }n  each  case  been  cominitted  in  emisequence  of  l^e  abet- 
tnent.  For  such  is  the  force  of  section  1(59  of  the  Penal  Code.  Kow,  the  qu€»i- 
iion  becomes  material,  by  whom  were  the  offences  committed,  tf  it  was  by 
the  first  accused  it  is  obtiouK  that  he  could  not  be  chai^red'  with  abetting 
otfences  committed  by  himself.  The  abetted  person  is,  and  always  inast.  fe,.  a 
different  i)erson  from  the  abettor.  For  instance,  the  official  who  takes  the  bribe 
CHn not  be  the  abettor  of  the  offence.  He  is  the  offender,  and  it  is  the  person 
who  offers  the  bribp  who  irt  the  abettor  as  shown  by  illustration  (a)  to  seclfon 
169  of  the  Indian  Penal  Code.  Tfre  illustration  (c)  of  the  same  section  turther 
elucidates  the  poitit.  It  fnns  as  follows  ^'' A  and  B  conspire  to  poisoA,  z. 
A  in  pursuance  of  the  cot)spiracy  procures  the  poison  and  delivers  it  to  Mm 
order  that  he  may  administer  it  to  Z.  5  in  pu-rsuance  of  the  conspiracy,  ddmi- 
nisters  the  poison  to  X  in  A*h  absence,  and  thereby  causes  ^Tb  death.-  Herb  J$ 
is  guilty  of  murder,  il  i«  guilty  of  abetting  that  offence  by  conspiracy  and  is 
liable  to  the  punishment  for  mnrder.  '*  This  shows  that  when  only  twepereohs 
Conspire  to  commit  an  offence  and  one  of  them  commits  the  offehce,  he  is  ffuilty 
of  that  oftence  and  it  is  only  the  other  who  is  guilty,  of  the  abetment.  I  do  not 
suggest  that  two  ]>ersons  could  not  be  charged  with  conspiring  that  one  or  the 
other  of  them  should  commit  an  offence,  and  I  think  such  a  eliarge  would  bo 
g«»od  In  a  case  where  the  offence  wan  not  committed.  But  when  the  otfence  is 
committed  by  one  or  the  other  of  theni  that  one  ceascn  to  be  an  abettor  and 
becomes  the  principal,  by  which  I  mean  the  person  who  actually  commits  the 
offence  abetted;  and  he  must  therefore  be  chsirged  with  thecommissioi  of  tn» 
offence  abetted,  and  not  with  the  abetment  thereof  In  ttiis  case  it  is  certain 
from  the  particulars  given  in  the  tir^^t  count  and  in  the  succeeding  coiinis, 
second  to  seventh,  that  according  to  the  prosecution  the  first  accused  was  ihe 
principal  offender  and  that  the  .sec^md  accused  alone  was  the  anettor.  Tbe 
first  accused  was  therefore  wrongly  charged  jointly  with  the  second  accused  With 
the  offence  of  abetment  by  conspiracy.  The  first  count  is  consequently^*  ^^o^^ 
nccount  of  this  misjoinder.  It  is  also  bad  for  multifarioustiess.  The  patent  Astvr 
in  the  cotint,  namely,  charging  the  commission  of  the  two  offences,— (I)  of  the 
abetment  of  extortion,  and  (2)  the  abetment  of  bribery  as  one  offence — is  not 
as  harmless  as  it  would  at  first  sight  appear  to  be.  If  the  prosecution  really 
meant  to  charge  a  conspiracy  in  respect  of  only  one  of  the  offences,  extortiop  or 
bribery,  they  should  have  struck  out  the  other.  But,  as  the  charge  was  left  to 
stand,  the  accused  had  no  notice  whether  the  several  overt  acts  alleged  agf^inst 
them  were  instances  of  offences  of  both  bribery  and  extortion  or  of  one  ofthose 
offences  exclusive  of  the  other*  In  the  former  case  the  eharge^would  be  incojQ^^ 
sistent.  as  bribery  and  extortion  are  two  entirely  distinct  offencei  undiirTtbe' 
I^enai  Code,  one  failing  under  chapter  IX  "  offences  by  or  relating  to  jpnDiio 
servants,  **  and  the  other  under  chapter  XVII  "offences  against  proS^ty,  and 
a  conviction  on  the  same  facts  could  not  have  been  had  on  both  charges.  Uig^" 
ther,  but  only  in  the  alternative.    In  the  latter  case  the  accused  bad  a  rigni  ti» 
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be  told  which  of  the  nine  alleged  illegal  payments  were  obtained  by  bribery  and 
which  by  extortion.  There  was  thus  a  marked  vagueness  in  this  omnibus  charge. 
Mad  it  been  made  more  definite  in  the  matters  referrod  to,  its  multifariousness 
would  have  been  apparent  on  the  face  of  it.  A  fuller  examination  of  it  will,  how- 
ever, suflSciently  disclose  how  radically  bad  it  is  in  that  respect.  The  first  of  the 
nine  illegal  payments  relates   to   an   aggregate   sum  of  lis.  6^0  said    to  have 
been  paid  by  one   Kalyana  Chetti  in   the  years   1890,  1897  and    1898.     No 
details  are   given   of  the    exact  or  approximate    dates    of    the     p\ymentjj 
or  of  the  several  amounts  paid,  but  we  are  informed  that    the  evidence  of  Kal-  * 
yana  Chetti  would  show  that  some   thirty   separnte    puyments   extending  over  * 
a  period  of  two  and-a-half  years  were  made,  every   separate    ]>ayment  ooilstitu-. 
ting  a  separate  oflFence.     The   general    law   is  that   for   every   distinct  oflFence 
there  shall  be  a  separate  charge,  and  every  such   charge   shall  be  tried  separa- 
tely (  section  233,  Code  of  Criminal  Procediire  ).     But   under   the  next  section  ' 
(  234  )  a  person  may  be  tried  at  one  trial  for  not  more   than    three  oifences,  if 
those  three  offences  are  of  the  same  kind   and    are   comnntted  within  the  sjvace 
of  twelve  months  from  the  first  to  the  last  of  them.    Here  however  wo  have  thirty 
offences  not  shown  to  be  of  the  same  kind  and  extending  over   two   and-a-hnlf 
years,  which  there  is  nothing  to  justify.     The   special  provision   in  section  222, 
clause  (2)  of  the  same  Code,  for  the  case  of  criminal  breach  of  tnist  or  criminal 
misappropriation  of  money  whereby  a  gross  sum   is  allowed  to  be  stated  in  tho 
charge  without  specifying  particular  items   or   exact   dates,   is   not   applicable 
to  this  case  which  is  one  of  bribery  or  extortion,  and  even  in   the  excej»ted  case 
the  time  which  the  gross  sum  may  cover  is  limited  to  a  year.     The  other  eight 
items  of  the  alleged  illegal  payments  do  not   offend  in   respect  of  want  of  deta- 
ils, but  they  do  in  respect  of  time,   ranging  from    August   189C   to  November 
1898.     The  second,  third  and  fourth  items  are  sums  of  Rs.  100,  Rs.  50and  Rs.  100 
«wiid  to  have  been   paid   by   one   Balasundara   Mudali   in  August  1896,  March 
1897,  and  May  1897,  respectivel>,  and  they  form   the   subject   of  the    specific 
charges  against  the  two  accused  in  the  six  other  counts  of  the  indictment.  The 
fifth  item  is  a  sum  of  Rs.  100  sai<l  to  have  been  [)aid  by  K.  Srinivasix   Chari  in 
October  1898.     The  remianing  items  (6,  7,  8  an<l  9)   arc   small    sums,  two    of 
Bs.  6  and  two  of  Rs.  3  said  to  have  been  p:iid  by  one  C.  Vedaohis\lam  in  August 
September,   October  and  November   1898.     Now  there  can  be  no  doubt  that 
each  one  of  these  thirty-eight  alleged  illegal  payments  made  either  by  the  Siime 
person  at  different  times  or  by    different   persons  at  tfiesame  time  constitutet) 
a  separate  offence,  that  is,  that  there  were   thirty-eight   distinct   offences   and 
that  only  three  of  them  committed  in  the  course  of  twelve  months  could  pn»pe- 
rly  have  been  tried  together.    There  is  no  ground   for  the  contention  that  tho 
case  ought  to  be  treated  as  one  falling  un<lcr  section   235  of  the  Criminal  Pro- 
cedure Code,  whereby  any  number  of  offences  mny  be   tried  at  one  trial  if  they 
nre  a  "  series  of  acts  so  connected  together  as  to  form  the  .vame  transaction."  '  If 
it  could  be  urged  with  any  force  in    regard    to  Kalyana  Chetti  s  case  that  there 
>va8  a  ronning  oompact  with  him  to  pay  so  much  every  month    how  could  that 
transaction  possibly  be  the  same   as   those    entered   into  separately  with  each 
of  the  other  three  clerks  at  different   times?    The  only   real  ground  on  which 
it  was  attempted  to  justify   the  charge  was  that  the  charge   was  one  of  a  con- 
tinuing conspiracy  and  the  various  illegal  payments  were  only  set  forth  as  proofs 
of  that  conspiracy.     Excepting  the  offence  of  conspiracy  to  wage  war  against 
the  Queen  punishable  under  section  121-A  of  the   Indian  Penal  Code,  there  is 
no  other  offence  of  conspiracy  as  such  under  the  penal   law  of  India.    There 
U  of  course  the  offence  of  abetment  by  conspiracy,  but  to  constitute  the  offence 
of  ftb^tmrat  by  conspiracy  or  by  any  other  form  of  abetment,  the  abetment 
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must  be  of  an  cffence  or  what  would  nrHinarilyboan  offence  (section  108  of  the 
Indian  Penal  Code  ).  So  that  abetment  by  ct)nspiracy  or  otherwise  cannot  be 
charged  by  itself  as  a  substantive  offence.  The  abetment  mast  be  linked  with, 
or  refer  to  the  particular  offence,  the  commission  of  which  was  its  object.  In 
this  case  that  offence  was  extortion  or  bribery  and  every  time  the  commission 
of  that  offence  was  abetted  a  separate  offence  of  the  abetment  of  that  offence 
"was  committed  and  a  separate  charge  lay.  It  wotild  be  a  clear  evjision  of  the 
Iaw  to  allow  a  wholesale  clubbing  of  a  number  of  separate  offences  under  a 
single  charge  of  abetment.  Each  offence  abetted  makes  a  separate  offence  6f 
abetment,  and  more  than  one  of  such  offences  can  be  tried  together  only  under 
the  provisions  of  sections  234  and  235  Code  of  Criminal  Procedure,  which 
provisions  have  not  been  complied  with  in  the  present  case.  ,  Sucfh  I  venture 
to  declare  is  the  law  and  practice  throughout  India  ;  at  all  events  no  authority 
to  the  contrary  has  been  cited  at  the  Bar.  It  is  scarcely  necessary  to  remark 
that  the  reason  for  the  law  is  to  prevent  accused  persons  being  prejudiced  in  the 
eyes  of  the  Court  or  jury  and  confused  in  their  defence  by  the  multiplicity  of 
accusations  roughly  heaped  against  them.  I  am  therefore  clearly  of  opinion 
that  the  first  count  of  the  indictment  is  unsustainable  in  law,  and  that  the  con- 
viction upon  it  must  be  quashed. 

The  third  question  is  whether  the  trial  of  the  first  accused  on  the  first 
second,  fourth,  and  sixth  counts,  that  is  on  four  different  counts  at  one 
trial,  was  not  illegal.  On  this  question  I  am  in  agreement  with  the  majority 
of  the  Court  and  follow  the  judgment  of  the  learned  Chief  Justice  on  the  point. 
I  also  agree  with  reference  to  the  inquiry  to  be  made  into  the  evidence  in  the 
Cf\se,  that  the  one  count  which  should  be  struck  out  from  further  consideration 
out  of  the  four  should  be  the  first  count  as  it  is  bad  in  itself.     ♦    *     ♦ 

As  to  the  sixth  and  last  question  it  seems  to  me  immaterial  to  decide 
whether  the  learned  Judge  misdirected  the  jury  inasmuch  as  the  Court  ha» 
resolved  to  go  itself  into  the  evidence  in.  the  case.  With  that  resolution  I 
agree,  as  it  «eems  clear,  that  we  have  no  power  to  order  a  new  trial.  But  at 
the  same  time  I  think  our  review  of  the  evidence  should  be  limited  to  seeing- 
whether  independently  of  the  evidence  on  the  first  count  which  forms  the  bulk 
of  the  record  and  which  we  are  bodily  rejecting,  there  is  sufficient  evidence 
left  to  justify  the  jury's  verdict  of  guilty  on  the  second  and  sixth  counts  of 
the  charge,  and  that  our  inquiry  should  not  be  extended  with  a  view  to  bur 
>(iving  our  own  independent  judgment  upon  the  facts.  I  take  it  that  the  **^  su- 
fficient "  evidence  referred  to  in  section  1(57  of  the  Evidence  Act  under  which 
we  are  proceeding  would  in  the  case  of  a  verdict  by  a  jury  be  such  good  and 
Accredited  evidence  as  the  jury  were  bound  to  have  convicted  upon  ;  that  is, 
if  they  had  not  convicted  upon  it,  it  would  have  been  what  we  term  a  "perverse 
verdict."  If  there  was  doubtful  or  conflicting  evidence  upon  which  it  was 
quite  open  to  the  jury  fairly  to  return  a  verdiet  of"  not  guilty,"  I  do  not  think 
it  lies  in  us  to  say  that  the  evidence  was  sufficient  to  support  a  conviction 
by  a  jury. 

BoDDAM,  J. — I  agree  with  the  judgment  of  the  learned  Chief  Justice  ex- 
cept in  one  particular.  Granted  that  the  first  count  is  good,  I  do  not  think 
that  there  is  any  objection  to  the  indictment  as  a  whole.  I  do  not  think  that 
the  joinder  of  the  first  count  with  the  second,  fourth,  and  sixth  is  forbidden  by 
the  Criminal  Procedure  Code.  I  think  it  comes  within  either  section  235  or 
flection  236  of  the  Code. 

(After  stating  the  firdt,  second,  fourth  and  sixth  counts,  the  learned  Judge 
<;oiitinued  : — )  As  it  seems  to  me,  the  acts  alleged  in  the  second,  fourth  and 
^xib  counts  are  identical  with  the  i^cts  alleged  with  others  in  the  Qnrt  couat  na 
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overl  acto  sbowing  the  oonnpiracy  and  are  witbin  action  235.  Tbc  only  dife« 
rence  lies  in  the  way  in  wbich  the  acta  are  charged  and  the  inference  to  be 
drawn  by  the  jnry  from  them.  In  the  first  count  alt  the  acts  are  alleged  as  one 
series  of  acts  so  connected  together  as  to  form  the  same  transaction  from  wbicb 
the  jury  are  asked  to  infer  (as  they  dfd)  that  there  was  a  contiiniing  coaspiracy 
whereby  the  accu^d  and  iJSantos  abetted  one  anotber  in  extorting  bribes  frcmv 
clerks.  In  each  of  the  remaining  counts,  re«i>ectively,  viss^,  the  second,  foaftb 
and  sixth  counts,  one  of  the  above-mentioned  acts  is  set  out  separately^  and  is- 
charged  as  itself  constituting  a  separate  ofi^ce.  The  accusect  was  therefore 
Doly  charged  and  tried  for  offences  committed  in  one  series  of  acts  so  connee^d 
together  as  to  form  one  and  the  same  transaction  as  he  lawfully  might  W  ander 
section  2!36(1).  Moreover,  it  also  falls  within  section  235(3)  wbich  says  ^^''  If 
several  acts,  of  which  one  or  more  than  one  would  by  itself  or  tfaeraselvea  con-^ 
atitute  an  offence,  constitute  when  combined  a  different  offence,  the  person  ac- 
cused of  them  may  be  charged  with,  and  tried  at  one  trial  for,  the  offence  eon^ 
siituted  by  such  acts  when  combined,  and  for  any  offence  constituted  bjr  any 
one  or  more  of  such  acts/'  Here,  in  the  finit  county  the  accused  is  chargecf  withr 
the  off&Dce  to  be  inferred  as  crinstitu ted  by  the  combined  acts  (aloag  withf 
others)  which  are  alleged  in  the  other  counts  as  constituting  separate  offencesr 
apd  he  may  therefore  oe  tried  at  one  trial  for  the  offence  to  be  inferred  fron> 
the  combined  acts  as  well  as  for  each  offence  constituted  by  the  separate  aeU^ 
alleged.  Even  if  this  were  not  so,  the  case  fiills,  to  my  mind,  within  section 
236,  which  says  — "  If  a  sinj^le  act  or  aeries  of  aets  is  of  such  a  nature  that  it  is 
doabtftil  which  of  sev^a)  offences  the  facts  which  can  be  proved  will  coimtitute,^ 
the  accused  may  be  chargi^d  with  having  colnmitteil  all  or  any  of  such  offencesr 
and  any  aumi>er  of  such  charges  may  be  tried  at  once ;  or  he  may  be  charged 
IR  tlie  alternative  with  having  committed  8ome  one  of  the  said  offences.''  Here 
all  the  series  of  acts  stated  in  the  second,  fourth  and  sixth  counts  are  alleged 
ia  die  Arst  count  with  others.  They  are  there  alleged  in  that  count  as  proving 
one  offence.  vi«.,  abetment  by  conspiracy  to  extort  bribes  from  clerks,  &€.,  ana 
they  are  set  out  as  overt  acts.  The  very  same  acts  are  set  out  separately  in 
the  second,  fourth  and  sixth  counts  and  are  charged  as  respectively  con^titut-^ 
ing  separate  offences.  It  was  doubtful  if  all  tbe  series  of  acts  together  consti^ 
tilted  the  offence  as  alleged  in  the  first  count,  and  thereforer  some  of  them  are 
set  out  and  charged  as  constituting  other  offences  in  the  other  couiits  respec- 
tiraly  of  the  indictment,  and  the  section  says  fixky  number  of  such  charges  may 
ba  tried  t.ogether.  It  seems  to  me  clear  that  an  indictment  may  contain  any 
number  of  variations  in  charges  which  def>erid  upon  the  )<ame  facts.  The  object 
of  the  Lc'gislature  is  to  confine  the  prosecution  to  proving  only  such  farts  aa 
constitute  one  charge  if  taken  together,  but  when  they  constitnte  together  one 
ohai'ge  thera  is  nothing  to  prevent  the  same  facts  being  sejparated  and  alse 
made  applicable  to  any  number  of  other  charges  if  they  oonstitnte  several  dif- 
ferent offences.  Here  the  whole  of  the  facts  are  set  forth  and  were  proved  in 
tJU|>p«»rt  K\i  the  charge  contained  in  the  first  count,  and  the  remaining  counts 
Ci>ntiuii  merely  a  reiteration  of  some  of  the  facts  alleged  in  the  first  count  and 
were  |Toved  or  sought  to  be  proved  by  the  evidence  called  io  support  of  the 
fii-st  count. 

I,  therefore^  think  that  the  indictment,  as  a  whole,  was  anohjection* 
aWe.    *    ♦    ♦    ♦ 

Mr.  J.  i).  Mayne,  for  the  appellant,  contended  that  the  oontietton  was 
iUegal  on  the  following  grounds  :—Fir&t-^ThB  evidenoe  of  D'Santos  was  in^ 
at)missible-«-(a)  The  parclon  to  D'Santos  was  wrongly  granted,  the  case  not 
hiii»g  QM  triaUa  exciiisively  by  tbe  High  Co\jkxt^sineen*Empre$9  y.  Sadhtp 
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K^$ai(l) AYi^i9txAiQm9St,996, mA9»^  Cod^;  the 

|mcedure  as  te  ^he  offer  of  tlie  pio'^oii  bofiif^  itt«g»l^  4m»  •v]<ka«e  giv^  under 
U  was  inadmissible :  (b)  D'Saatoa  waa  **  aa  aaciiaect  p«ra0B  "*  wilkiii  lli^  i^eaii* 
ing  of  the  OrimiBal  Fk^eoedsre  Oo€ke^.^H9M  seeliya  271  Ba  was  Ihereft^  not  a 
ipersofi  who  oould  have  aa  oatA  mdMiaiet^ad  k>  hin,  ar  W  a  aompelaal  wilneaa 
)n  the  ease ;  becanie  withia  tha  teraaa  af  taettoft  t  al  tha  OaUis  Aet  (X  of 
1878>-Onniiaa}  Proaedttre  Cod«s  Mtiooa  SOO,  94t  m)  Qmen'trnprees  t. 
<%inna  J\itmdU(f ).  A  persoD  on  trial  ia  a&  ac^sad  pacson  until  hit^inaoeence 
•or  gttilt  is  ftnallj^  <i^»er«inad  hy-  his  aa»tiotioA  or  ao^ittal ;  wiie»  giving  hjs 
eyiaenoe  D'Sanfoa  was  stiH  o&  kia  triat,  and  his  ai^ideooa  waa  therof<m  iaadmi^- 
aiWe:  («)  No  iuiftueooe  can  ba  lawfottj^  asad  to^  iaduoa  an  aoeased  person  to 
wifthhold  or  diselase  anythiag — seatioft  9iA  of  the  Crimiaid  Plroeedura  Code  ; 
Bvidenee  Act  (I  -ot  1872),  aeation  24.  The  proeedtira  takes  as  to  D'Santoa 
was  ia  pursnaoee  of  an  airaagement  hj  the  Crawn  with  him  hy  which  ha  ptead- 
•ed  gailty  with  «  view  to  getting  a  pardon ;  this  was  an  iaducement  to  confess, 
«nd  his  evidence  was  therefere  inadmissible'— jRi^  v.  Hwnma/nta{'i)^  Qusefi- 
JSmfrese^  v.  IMa  JivaJi4i)  Emfr€e$i  oflvi^dia  y.  Asgha/r  Ali(5}  and  Eviden<^ 
Act,  section  182. 

Swond — The  charge  of  conspiracy  was  ilhegat.  The  oi»hr  sohslafitite 
•offence  of  conspira^  in  the  Feaal  €ode  ia  conspiracy  against  the  sorereirt  * 
Motion  121  of  the  Indiaii  Peaal  Code  (Act  XLV  of  ISfia)  ;  see  Muleaky  y.  The 
iiu4en{%).  No  other  conspiraoy^  is  an  offence  unless  it  a^ounta  to  abetment^--- 
Penal  Code,  sections  107, 108, 109  ;  aad  then  it  is  paaishable  aa  abetment,  n^ir 
«fi  -conspiraicy.  Tbere  i^  qo  ajl^tmieiht  ^x^H  an  act  or  illegal  <wi6sioi>  follows  od 
•conspiracy^  #od  n^^M^g  i^  puaisbeMe^  except  aj^xaei^  of  iM^  i^(  ooaanitkfd 
<PaaaJ  Cede>^  seotiooa  lO^H;  »^  eectrpn  \U\  or  n^  o^nwwitl^  (?fiMfcl  Code,, 
.sections  11&,  U&)*  Thia  fi^.  cowt.  ^  t^.  eon^pivacy  «»bec«^  %  %l9iea  el  acts, 
•aapkk  of  wbi^h  ^n^punts  to  m  abetjoient,  a^  tibe  wb^  of  wb^  e^iifetnta  a 
sai^ie^  of  asj^a^te  off&ace&9op.tipaing  foi;  moso'than  ^m^  yi^tmi:  tM%  i»  ittsgal 
«nfier  sections  233  and  934  of  the  Co^e  of  Criminal  PK0Qed,Qre^ 

Third — The  tri^l  of  the  appellant  09  the  %st,.se<>(>nidi.  foQiitt^  a^  H9th 
•coants  at  ane  trial  was  illegal  as  being  a  joinder  of  charges  prohibited  by 
«eotioa  284  of  the  Crtmina)  Procedure  Cbde,  and  connot  be  justified  as  coming 
within  sections  286  and  289.  This  mii^inder  of  charges,  and  the  other  errops^ 
'Occasioned  a  failure  of  justice  and  were  not  nere  irregularities  which  could  bo 
remedied  by  eectioa  637  of  the  Criminal  Procedure  Cbde  but  made  the  convi- 
•ctien  who%  illegal— [a}  The  K*h  Court  had  no  ^ifer  to  amend  the  indict- 
meat  [  Letters  Patent,  I8A5,  articles  26,  2V,  26  ;  Criminal  Procedure  Ctxfe» 
sections  224-231  and  488}.  There  ianq  pforariion  of  h^w  giring  them  power 
(to  strike  e«i  a  charge,  and  proceed  to  a  com^ictioa  on  the  test  of  the  indictment 
4be  only  remedy  would  be  a  new  trial,  and  there  was  no  power  to  grant  a  new 
ilrial  in  this  case  :  [b]  As  to  the  effect  of  such  arron  on  the  conyiction,  th.e  result 
•of  the  cases  is  that  it  is  wholly  bad,  and:  t^mwA  be  cured  by  !«ection  537  qt  the 
Oriminal  Procedure  Code>  [ff^th^m^ki^^Iniokmi^m  Qtuen-EmpreBB 

-v.  Chandi^v}i^h\%],  Qn^n-^Eyfi/prtBB  %.  i^Wrapa[?-i,  Tw  the  matt^  of4bd%r 
ifalAlliat^tOX  and  the  cases  there  cited  }; 

F&UAPtk — The  Onirt  had  no  power  either  undef  Wf\fh\n  29  of  the  Letters 
Riteat  or  section  167  ofr  the  Bvidenee  Act  or  undey^  the  Crimiital   Proceduse 

il>  ^^\  Uf  A,  If  Q?>lp.,  936.  m  (l«99),I;b.Bi,  2B  Msnt,  151. 

U)  a877)  LL.B^  i  Bom.,  610  at  p.  tMjh.       (4)  CUm)  I.h,&,  \»  Bern.,  l$Ow 
(5)  (1879)  LL.B„  2^,  260  (6)  \\»m  L.I.,  3  H.L.,  30e. 

(Yi  |im  I.UR.,  14  Ciilo.,  128,  tt  p.  131.  |8f  Ifaa^l  LL-R,  KCsIq.,  895. 

191  ll^j  I.t.iL  15  Bom..  491,  at  pp.  4P8,  505. 
10|  119061  l.t.R.,  27  Calc,  889,  at  pp.  844,  845,  847. 
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Code,  to  decMe  lh«  CAs6  on  the  redidue  of  the  evidence— [a]  Letters  Fatefit^ 
article  26,  gives  the  High  Court  power  only  to  review  the  ease  with  a  view  to 
decide  the  point  of  law  referred,  and,  if  necessary^  to  pass  a  fresh  sentence  ;  they 
cannot  substitute  a  verdict  of  their  own  on  the  evidence  for  the  verdict  of  th^ 
jury  :  [h]  Evidence  Act,  section  167,  gives  no  power  to  do  so  in  a  cate  like  thi» 
where  the  objection  to  the  copviction  is  not  limited  to  improper^  reception  of 
evidence  ;  it  cannot  affect  the  Letters  Patent,  to  which  it  does  not  refer,  or 
extend  the  powers  given  by  article  26*  It  has  also  been  doubted  Irhe- 
ther  it  applies  at  all  to  Criminal  cases  [Beg.  v.  Navroji  Dadahhai^^ : 
«ee  section  57  of  Act  II  of  1855,  the  former  Evidence  Act  for  India  :  (c)  The 
Criminal  Procedure  Code  has  no  provision  giving  any  such  power  ;  see  sections 
267,  434  of  that  Code.  The  Act  establishing  the  Court  for  the  consideration 
of  Crown  Cases  Reserved  (11  &  12  Vict.,  cap.  78),.  section  2  was  referred  to 
and  compared  with  article  26  of  the  Letters  Patent  In  the  English  Actj^the 
power  to  review  is  omitted  as  all  the  necessary  facts  are  stated  in  the  case 
reserved,  and  the  Court  has  power"  to  reverse,  affirm,  or  amend  any  judgment 
or  to  make  such  other  order  as  justice  may  require  "  [  Regina  v.  Meilor{\\ 
Ths^  Queen  v.  Gib8on{2)y  Reg.  v.  Navroji  Dadabhai(3),  Qtieen  v.  Hwrribole 
Chtbnder  Oho8e(4i),  ImperatHx  v.  Pitamber  Jina{b\  Queen-ffmpress  v. 
{)*Hara{6)y  Wafiuiar  Khan  v.  Qtieen'Empre88{7)8Lnd  Makin  v.  Attat-ney- 
.  {general  for  New  South  Wales(6),  a  case  decided  on  section  423  of  the  Colonial 
Act  [46  Vict.,  cap.  17]  which  is  similar  to  article  26  of  the  Letters  •Patent 
oombined  with  section  537  of  the  Criminal  Procedure  Code  ]. 

Fifth — Even  if  there  was  power  in  the  Court  to  convict  the  ftccused  on 
I  the  residue  of  the  evidence,  there  was  not  sufficient  evidence  to  establish  his 
.  complicity  with  the  corrupt  acts  of  D'Santos,  and  to  support  the  conviction. 
.  The  only  evidence  was  that  of  Balasundara,  an  accomplice,  and  his  evidence  is 
not  corroborated.  It  is  settled  law  in  all  the  Courts  in  India  that  an  accused 
■  person  cannot  be  convicted  on  the  uncorroborated  evidence  of  an  accomplice. 

Sixth — As  to  costs  :  if  the  conviction  is  set  aside  the  case  of  MacLeod  v. 
Attorney-General  for  Neiv  South  Wale^9]  should  be  followed.' 

Mr.  A.  Phillips,  for  the  Crown  contended:  First — That  the  charges  were 
properly  tried  together.  The  acts  alleged  in  the  first  charge  as  done  m  pur- 
suance of  the  conspiracy  were  not  charged  as  in  themselves  offences,  and 
might  be  acts  in  themselves  innocent,  although  as  the  fruit  of  a  Criminal 
conspiracy  they  completed  the  offence  of  abetment.  Out  of  the  various  acts 
completing  the  offence  of  abetment,  three  were  selected  as  in  themselves  cri- 
minal acts.  The  conspiracy  was  the  foundation  and  underlying  basis  of  them 
all,  and  consequently  charges  founded  upon  any  number  of  such  acts  could,  it 
was  submitted,  be  tried  together  under  section  235  of  the  Criminal  Procedure 
Code.  Conspiracy  to  do  a  thing  and  the  doing  of  that  thing  are  "  one  transa- 
ction "  ;  one  transaction  although  more  than  one  offence  is  committed,  falling 
withindifferentdefinitionsinthe  Penal  Code;section8l07,108, 109  andl21-A  were 

.  referred  ta  Second — That  if  the  charges  were  not  such  as  were  proper  to  be 
tried  together  under  the  Criminal  Procedure  Code,  article  26  of  the  Letters 
Patent  requires  the  High  Court  to  make   such   alteration   in   the  sentence   as 

.  justice  requires.    If  the  Legislature  has  .prescribed  the  course  to   be    pursued, 


(1)  (1858)  D.  &  B.,  468,  at  pp.  502,  519.  (2)  [1887]  L.R.,  18  Q.B.D.,  537. 

m  [1872]  9  Bom.  H.C.B.,  358,  at  p.  376.  v  /  l  .       j         ,       >«         ,  ^i. 

f  4]  [1876]  I.L.R.,  1   Calc,  207  at  pp.  216,  217.  (5)  [1877]  I.L.R.,  2  Bom.,  61. 
M  tl890l  I.L.R,,  17  Gale,  642.  [7]  ^1894^  I.L.R.  21  Calc,  965, 

t8i  (1893)  (1894)  A.G.,  57  (9) Vl891/(1892|  A.C.,  455 
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in  such  a  case  the  Court  has,  of  course,  only  the  duty  of  following  that  course. 
But  in^he  present  case  the  Legislature  has  not  indicated  the  consei^uences  of 
a  deviation  from  the  rule  cootained  in  section  233  of  the  Criminal  Procedure 
Code,  otherwise  than  by  section  637  which  is  applicable  only  to  irregularities 
which  do  not  render  the  proceedings  null  and  void.  In  the  present  cusa  the 
deviation  from  the  prescribed  course  did  not,  it  was  submitliod,  render  the 
proceedings  ouH  and  void.  The  acts  which  were  alleged  in  the  fiivt  charge, 
although  more  than  three,  could  have  been  given  in  evidence  under  the  charges 
which  were  not  liable  to  objection;  and  consequently  such  evidence  would,  in 
any  case,  have  been  submitted  to  the  jury.  The  High  Court  having  substa- 
ntially reduced  the  punishment  originally  inflicted,  justice,  it  was  snbiiiitted, 
was  satisfied,  and  the  sentence  thus  reduced  should  be  allowed  to  stand.  In 
the  mutter  of  Luchifviinarain{l\  Qu^en- Empress  v.  Chandi  Smgh[^\  In  the 
w,(Uter  of  Abdur  Rah7nan[2]  and  Queen-Hmprese  v.  0*i/ara(4J,  were 
referred  to. 

Mr.  Mayne  replied. 

Afterwards,  on  2nd  August  1901,  the  judgment  of  their  Lordships  was 
delivered  by  the  Lord  Chancellor. 

Judgment. — In  this  case  the  appellant  was  tried  on  an  indictment  in 
which  he  was  charged  with  no  less  than  forty-one  acts,  these  acts  extending 
over  a  period  of  two  years.  This  was  plainly  in  contravention  of  the  Code  of 
Criminal  Procedure,  section  234,  which  provided  that  a  person  may  only  be 
tried  for  three  offences  of  the  same  kind  if  committed  within  a  period  of  twelve 
months.  The  reason  of  such  a  provision,  which  is  analogous  to  our  own  provi- 
sions in  respect  of  embezzlement,  is  obviously  in  order  that  the  jury  may  not 
be  prejudiced  by  the  multitude  of  charges  and  the  inconvenience  of  hearing 
together  of  such  a  number  of  instances  of  culpability  and  the  consequent 
embarrassment  both  to  Judges  and  accused.  It  is  likely  to  cause  confusion 
^nd  to  interfere  with  the  definite  proof  of  a  distinct  offenco  which  it  is  the 
object  of  all  criminal  procedure  to  obtain.  The  policy  of  such  a  provision  is 
manifest  and  the  necessity  of  a  system  of  written  accusation  specifying  a  defi- 
nite criminal  offence  is  of  the  essence  of  criminal  procedure. 

Their  Lordships  think  that  the  course  pursued  and  which  was  plainly 
illegal  cannot  be  amended  by  arranging  afterwards  what  might  or  might  not 
have  been  properly  submitted  to  the  jury. 

Upon  the  assumption  that  the  trial  was  illegally  conducted  it  is  idle  to 
suggest  that  there  is  enough  left  upon  the  indictment  upon  which  a  conviction 
might  have  been  supported  if  the  accused  had  been  properly  tried.  The  misc- 
hief sought  to  be  avoided  by  the  Statute  has  been  done.  The  effect  of  the 
the  multitude  of  charges  before  the  jury  has  not  been  averted  by  dissecting 
the  verdict  afterwards  and  appropriating  the  finding  of  guilty  only  to  such 
|)art8  of  the  written  accusation  as  ought  to  have  been  submitte<l  to  the  jury. 

It  would  in  the  first  place  leave  to  the  Court  the  functions  of  the  jury 
-and  the  accused  would  never  have  really  been  tried  at  all  upon  the  charge 
•arranged  afterwards  by  the  Court. 

Their  Lordships  cannot  regard  this  as  cured  by  section  537. 

Their  Lordships  are  unable  to  regard  the  disobedience  to  an  express  pro- 
vision as  to  a  mode  of  trial  as  a  mere  iiTegularity.  Such  a  phrase  as  irregu* 
larity  is  not  appropriate  to  the  illegality  of  trying  an  accused   person  for  many 

^  (1)  (1887)  I.L  R.,  14  Calc,  128,  at  p.  131-         (2)  (1887)  LL.R.,  14  Calc,  39d,  ' 

(3)  (1900)  I.L.]{..  27  Calc,  830,  nt  pp  a44,  845.  847. 

(4)  (1890)  I.L.Il.,  17  Calc,  642. 

1^ 


Digitized  by 


Google 


ISS  X  L.  R.  25  Mad.  143. 


diflferent  offencei  at  the  same  time  and  those  offences  bein^  spread  over  a  Ion* 
ger  i)eriod  than  bv  law  could  have  been  joined  together  in  one  indictment. 
The  illustration  of  the  section  itself  sufficiently  shows  what  was  meant. 

The  remedving  of  mere  irregularities  is  familiar  in  most  systems  of 
jurisprudenoe  but  it  would  be  an  extraordinary  extension  of  such  a  branch 
of  administering  the  criminal  law  to  say  that  when  the  Code  positively  euacta 
that  such  a  trial  as  that  which  has  taken  place  here  shall  not  be  permitted 
that  this  oontravention  of  the  Code  comes  within  the  description  of  error, 
omission,  or  irregularity. 

Some,  pertinent  observations  are  made  upon  the  subject  by  Lord  Hers- 
chell  and  I^ord  Killowen  in  Smurthwaite  v.  Hannay  (1).  Where  in  a  civil 
case  several  causes  of  action  were  joined  Lord  Hersehell  says  that  "  if  unwar- 
ranted by  any  enactment  or  rule  it  is  much  more  than  an  irregularity/'  and 
Lord  Bussell  of  Killowen  in  the  same  case,  **  Such  a  joinder  of  plaintiffs  is 
more  than  an  irregularity,  it  is  the  constitution  of  a  suit  in  a  way  not  autho- 
rised by  law  and  the  rules  applicable  to  procedure." 

With  all  respeot  to  Sir  Francis  Maclean  and  the  other  Judges  who  agreed 
with  him  in  the  case  of  In  the  matter  of  Abdur  RahmaTi  (2)  he  appears  to- 
have  fallen  into  a  very  manifest  logical  error  in  arguing  that  because  all  irre- 
gularities are  illegal  as  he  sa^'s  in  a  sense  and  this  trial  was  illegal  that  there- 
fore all  things  that  may  in  bis  view  be  called  illegal  are  therefore  by  that  one 
adjective  applied  to  them  become  equal  in  importance  and  are  susceptible  of 
being  treated  alike.  But  this  trial  was  prohibited  in  the  mode  in  which  it  was 
conducted,  and  their  Lordships  will  humbly  advise  His  Majesty  that  the  con- 
yiction  should  be  set  aside.    Their  Lordships  will  make  no  order  as  to  costs* 

Appeal  allowed:  conviction  $et  a$ide. 

Solicitor  for  the  appellant:  Mr.  K  T,  Tasker. 

Solicitor  for  the  respondent : — The  Solicitor,  India  Offi.ee. 


1901  September  20.  27.  I.  L.  R.  25  Mad.  143- 

Before  Mr.  Justice  Davies  aud  Mr,  Justice  Moore, 

KING-EMPEROR  v.  MOHIUDDIN  SAHIR| 

Evidence  Act— Act  I  of  1872,  88. 114,  133~EvideDC6  of  acconiplice-^orroborAtioD. 

Certafh  petso^  were  charged  with  the  murder  of  K.  The  conf  eeeioaal  statement  f»f  mm 
of  them  and  the  evklence  of  an  approver  showed  thai  the  accused  fint  attacked  N,  at  a  spot 
described  as  D  ;  that  they  then  carrie<t  him  from  D  to  a  spot  describect  as  E  ;  and  that  from  El 
they  carried  him  to  a  epU  described  as  F,  where  lie  was  kihed  Three  other  wituesses  deposed; 
to  the  presence  of  the  accused  at  D  : 

HMy  that  the  evideac^  of  the  approver  was  suflSoientfy  corroborated  to  justify  m  con- 
Tiction. 

Reg  V.  Wilkes^  (7  C.  &  P.,  27?)  and  Queen  r.  Elahi  Bw,  (B.L.R.,  Sup.  Vol.  (F,B.),459), 
referred  to. 

Appeal  by  four  accused  against  eonvictions  and  sentences  on  a  charge  of  murder. 
The  body  of  one  Nabi  Sahib  was  fonnd  on  16th  May  1901,  and  six  persons 
were  charged  with  having  caused  his  death.  On  I9th  May  first  accused  made 
H  confessional  statement  in  which  he  implteated  hiiBself  and  the  accused  Nos.  2 

^""^  '    "     \l\(mi)  A.  C.  4l»4.  121  (TOGO)  I.L.R.,  27,  Calc,  83S~ 

§  Ref  trred  Trial  No.  ^9  of  1901, 
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to  5.  From  this  statement  arid  from  other  evidence  iri  the  case  ft  alppei^e'd 
that  the  injuries  from  which  the  deceased  died  were  inflicted  at  thffee  different 
ispots  which  were  descVitred  as  D,  E  and  F  respectively.  In  hiff  statement  al- 
ready referred  to,  fitfsi  a<;cii9ed  deposed  that  he  and  accused^  ]^os.  2  to  &  and 
the  third  prrisecittioTi  witness^ (who  gave  evidence  as  an  approved)  begaiy  their 
attack  on  the  deceiaCsed  at  D ;  that  aidbiised  N09.  3  ta  B  and  the  approver  then 
carried  him*  tcf  E,  and  then  to  F,  where'  he  was  kiUod.  On  1st  June  this  accused 
Wiade  a  fifrther  statement,  in  whicfh  he  admitted  Ifaving  struck  the  deceased, 
kfid  that  be  had  assisted  in  carrying  him  from-  &  to  F.  The  body  was  found 
close  to  E^.  This  accused  adhered  to  thesef  Statements  when  the  charge  waa 
tvnd  to  him'  cm  27th  June;  but  refyudiated  theirt  at  the  Sessions  Court,  Of  thd 
witnesst^:^  called  for  the  prosecutiow  the  third  gftve  evrdetice  aisr  an  approver.  Hef 
implioited  the  first  nccits^^d  as  having  taken*  a;  prontfilrient  patl  in  the  attack  oil 
the  d^ecWsed.-  He*  also  de*pr>sed  that  iicctii^ed  If os".  2,  3^  and  4  were  present  at 
the  fliUacIc  at  I>  ;•  aMl  that  they  assisted  in^  cHtry?n'g  the  deceased  from  D  to  E, 
and;  also  from  fi  Ui  F,  Whilst  goihg  froitt  6  to  F  they  committed  serious  in*^ 
junekc^=  him.  Hh  evitefetitie  w^  cforrobofated  in  the  following  manner: — the 
foiffth  prosecntiort  wiiine^  implicated  these  three  accused  as  having  taken  part 
in  the'  #fetacft  at  J).  The  fifth  and  seventh  witnesses  also^deposed  to  the  pre-f 
setiC^c  of  accfts«d  Nos.  2,  S*  and  4j  at  f),  and  that  they  ha)d  taken  some  part  i^^ 
the  attack  there  committed.  On  1st  June,  these  three  accused  admitted,  before* 
tli»e*coTir*rt^ititing  Magistrate  tlwt  they  had  been  pri^sent  at  D  ;  but  their  case' 
i\?to  that  they  did  not  accompany  the  murderers  to  F.  The  Sessions  Judge 
ac'((itrtf.€od  accuse*!  N06.  &  and  G  and  convicted  accused  Nos.  1,  2,-3,  and  4,  sen- 
teivcin^  rtccu«ed  ^(f.  t  to  derfth  and  accused- Nos.  2^3  and 4  to  transportatioii^* 
for  Hfe. 

Abused  Jf OS.  1  to  4"  nJppealed. 

K.  R  Stihrahntdmd  Sastri,  for*  thfe  afctfased,  (after  dealing  with  the  evi-- 
rfence\  stYbmitted  thi\t  the  evidence  of  the  approver  (third  prosecution  witness)' 
had  not  b\^ew  sufficf^titly  tforroborated^  to  justify  a  conviction.    There  wascorro-- 
Ivoratibn'  of  hia  statctft^nt  up  to  a  certain  point,  namely,  that  the  accused  were 
jrfesenti  at  iy.     B\it  th'e  murder  was  rt'ot  committed,  or  at  all  events  was   not 
fftVrtpleted,  >vtl  i).    It  Wa  conmiitteil^  at  F,  or  between  E  and  F.   He  teferred  to 
Amver  Ali  on  '^EvidrtVtTe,'  page  811?,  citing  Reg  v.  Wilkes{iy(ttid  QUe&ity.  ElakC 
£[^{2),  a'rtd  sut^rtictied  that    the' corroborative  evident^  which  hftd  beeA  given 
of  the  approvers  8(Iat6>Vient  that  tihe   accused  were  pi^sent  dH  I>  vfte  not  corro- 
bofjttioft  of  his  statehreirt  tihat  th^ey  were  also  sit  E  and  F^ 

%e  Public  Prosecutof  (Jfr:  E,  B.  PoiveU),  for  tK^  Cfoi^f«  contended  that 
i\\^  <5oftofcr>ration  was  sufticlciitY  and  that  tfhe  evidence  of  an  approver  need  ncrt 
be  comfit'inferf  in  every  particiflaf  ;  and  that  it  is  sufficiettt  if  it  be  C()nfiVn(ed  in 
mafcei^iat  ps*rticnlars.     He  refefted  to  Qiceen-Evipress  v,  Krishna  BfMita(S) : — 

The  Cfo"rtrt  delivered  tlie'  following  judgment-;— 

MookE;  J. — Six  men  wef-e  ch^ged  beroi*e  th6'  Sessions-  ^udge*  trith  the 
wnfder  of  one  Nabi  Sahib.     He  haJ?^  bomntfted  Nos.  1,  2",  ^' and" 4*  and  acquitted, 
Nus.  5  and  6.     l^o.  1    has  been   si^ntelfieed'  to  death   and   ffos.  2,  S  and  4  to-' 
transf>ortation  for  life.     They  appeal; 

The  Ciise  agaiwst  the  first  prisonet*  is  vety  strong.  The  third  pfosectttioff' 
witriess^  an  approver,-  has  described  in  detaM  the  manner  in  which  Nabi  Sahib 
was  killed  Knd  has  skotrn  that  this  prison*ef  toofc  id  prominent  part  in  the  ( 4api'. 


(1)  7  O.  &  P.,  272.  |2]  H.LAU  Sup.  Vol.,  [F.B.],  459. 

(3)  Jkferrecl  Trial  I'd.  27  of  1896  (unreported). 
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on  him.     Hts  evidence  is  corroborated  in  certain  importrtrtt   paflicniars  by    the 
fonrlb  wititivH,  a  boy  of  about  13  years  of  age,  who  is  the*  nephe^v    of  the   first 
priKiyner.     Tbi.s  boy  was  pesent  when  fihe  attacW  commenced,   tn\t   ran   away 
before  Nal>i  S.ihib  received  very  serioiM  injiirie^t.     The  fifth  and   seventh    wifc- 
nesHes  also  .saw  the  fii-st  prisoner  with  others  striJie  Nabi  Sahib,  but   they   also 
left  the  place  before  the  man  wae  killed     Nabi  Sahib  was  killed   on  the    12th 
May.     Hi.s  body  wju«*  discovered  on  the  16th  and  on  the  I9th  the  first   prisoner 
made  a  confe.Ksional  statement  whicb  has  beeti  recorded   tinder   section    164   of 
the  Cod<^  of  Crinniial  Procedure  by  the    Adoni    Second-class    Magistrate.     He 
there  .si%ys  that  the  fifth  prisoner  hit  Nabi  Sahib  with  the  handle  of  a    hatchet 
and  on  that  the  second,  third  and  fourth  prisoners  and  the  approver   beat  him. 
The  first  pri-^oner  also  hit  him  with  the  handle  of  a  hatchet.     This  happened  at 
the  spot  marked  D  on  the  plan.     They  then    carried   hinj,   the  iirst   prisoner 
amistin^,.  If»  a  spot  where  there  is  what  is  called  in  the  evidence  a    jammi    tree 
<E  in  the-  plan  ).     After  that  he  was  carried  to  the  margosa  tree  (F  in  the  plan) 
"where  he  was  killed.     This  prisoner  di<l  not  in  this  statement    admit   that    he 
nssisted  in  carrying  Nabi  Sahib  from  E  to  F,  or  that  he  was  one  of  those    that 
actually  struck  Imn  at  F.     On  the  1st  June  the  first  prisoner  in  a  fnrther  state- 
ment made  before  the  Magi.strate  admitted  that    he  ha<l   struck    the   deceased 
with  the  handle  of  an  axe  and  that  he  had  assisted  in  carrying  him    to  E   and 
thence  on  to  F.     He  says  **  we  tied  up  his    hands  and    legs,   took   him  to  the 
hollow  place  near   Nallagntta   (Nallagntta  is   the  place   where   the   body   was 
found.     It  is  close  to  F)  and  made  him  lie  down  there.  "     When  on    the   27th 
June  the  charge  wa.^  read  to  him  he  adhered  to  what   he   had   previously   said 
and  it  was  not  till  he  was  before  the  Sessions   Judge    that    he    repudiated    his 
confessional  statements.     J    believe    the   evidence  of  the   approver   which    luis 
been  corroborated  in  certain  most  important    particulars   by    the    fourth,   fifth 
and  seventh  witnesse.*?.     There  are  nt)  grounds  for  supposing  that  the   confess- 
ional statements  made  by  the  first  prisoner  were  not  given  voluntarily.     I  have 
no  hesitation  in  upholding  the  conviction  of  this  man,  but  I  consider    that   the 
sentence  pjissed  on  him  slion Id  he  altered    to    transportation    for   life   rs  I  am 
satisfied,  from  a  considenuinn  of  the  evidfiict*,  that  the  fiist   prisoner   was   not 
one  of  the  prime  movers  in  the  attack  on  Nabi  Sahib  and    that,  if  it  had   not 
been  for  the  intervention  of  other  pei'sons,  whoso  ctise  is   not  now   before    this 
Court,  Nabi  Sahib  might  prrhaj.s  have  been  beaten,  but  would    certainly   not 
have  been  murdered.     All  tlie  evi<lence  in  jny  opinion  points  to  this  conclusion. 
Criminal  Appeal  No.  418  of  1901  has  been  ])ut  in  by   the   second,   third 
and  fourth  prisoners  who   have    been    convicted  of  murder  and   sentenced    to 
transportation  for  life.     The  evidence  of  the  approver  shows  clearly  that    these 
three  men  were  present  at  the  uttnck  made  on  Nabi  Sahib  at  the  spot  marked 
D,  that  they  assisted  in  carrying  him  from  that  place  to  the  spot  marked  E  and 
also  from  E  to  F  where  the  man  was  killed.     The  second   prisoner  is  said   by 
this  witness  to  have  held  Nabi  Sahib's  head  as  he  was  being  carried  from   E  tO" 
F  and  when  he  had  been  thrown  down  at  the  latter  spot  the  third   and   fourth 
prisoners  each  threw  a  stone  on  him.     As  I  have  already  stated,  I  believe   that 
evidence  but  a  question  has  been  raised  at  the  hearing  of  this  appeal  as  to  whe- 
ther it  has  been  corroborated  in  such  a  manner  as  to  jtistify   the   coviction   of 
these  prisoners.    The  law  as  to  the  extent  to  which  such  corroboration  is  requ- 
ired is  clear.     Section  133  of  the  Evidence  Act  lays  down  that  a  conviction   is 
not  illegal,  merely  because  it  proceeds  upon  the  uncorroborated  testimony  of  an 
accomplice,  but  the  section  must  be  read  with  illustration  (6>appended  to  section 
114  whereit  is  stated  that  the  Court  may  presume  that  an  accomplice  is  unworthy 
of  credit  unless  he  is  corroborated  in  material^rticulars.     In  numerous  reported 
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decisions  VeUting  to  flliise  provi-iions  of  the  law  it  hns  beptr  laid  down^  that  the 
testimony  of  the  approver  ought  to  be  corroborated  in  sume  material  circum- 
stance, such  circumstance  connecting  and  identifying  the  prisoner  #ith  the 
oflFence  or  as  a  learned  English  Judge  observed  in  a  civse  that  is  constantly 
cited  "The  confirmation  which  I  always  advise  juries  to  require  is  a  CT>ntirma- 
tion  of  the  accomplice  in  some  fj\ct  which  goes  to  fix  the  guilt  on  the  parti- 
cular person  charge<l  (Reg  v.  Wilkesil)  per  Aldei-son,  B. — vide  also  the  judg- 
ment of  Chief  Justice  Peacock  in  Qiceen  v.  Elahi  Barcc{2),  It  is  feJierefore 
necessary  to  consider  in  some  detail  the  evidence  that  has  been  prodiieed  to 
corroborate  the  approver  in  so  far  as  prisoners  Nos.  2,  3  and  4  are  concerned. 
The  fourth  witness  gives  an  account  of  the  attack  made  on  Nabi  Sahib  at  the 
«pot  marked  D.  He  states  that  when  the  fifth  and  sixth  prisoners  seized  bold 
of  Nabi  Sahib  prisoners  Nos.  2,  3  and  4  were  present.  He  says  "  the  others 
were  standing  aside.  "  .  .  .  .  "They  all  surrounded  Nabi  Sahib."  .  .  . 
.  .  "When  I  went  to  my  house  I  told  my  mother  that  all  surrounded  and 
beat  Nabi  Sahib. ''  In  cross-examination  he  states  that  he  did  not  see  the 
second,  third  and  fourth  prisoners  beat  Nabi  Sahib.  This  boy  is,  as  has  been 
pointed  out  already,  a  nephew  of  the  first  prisoner  and  he  has  before  the 
Sessions  Court  shown  a  great  anxiety  to  implicate  his  uncle  and  his  uncle's 
companions,  the  prisoners  whose  case  is  now  under  consideration,  as  little  as 
possible.  When,  however,  he  was  examined  before  the  Committing  Magistrate 
'Oft  the  31st  May,  he  deposed  a«?  follows : — "  All  beat  ....  accused  Nos, 
1,  i,  3  and  4  beat.  I  did  not  see  with  what  they  beat.  "  If  this  evidence  is 
believed,  and  I  see  no  ground  for  discrediting  it,  it  proves  that  the  second,, 
third  and  fourth  prisoners  took  an  active  part  in  beating  Nabi  Sahib  at  the 
spot  marked  D  in  the  plan.  This  evidence  is  corroborated  to  a  certain  extent- 
by  that  given  by  the  fifth  and  seventh  witnesses.  The  former  of  these  womeD 
deposes  that  when  the  men  were  disputing  with  Nabi  Sahib  about  their  bundles 
"of  wood  she  saw  the  second,  third  and  fourth  prisoners  among  the  disputants. 
She  then  goes  on  to  say  that  Nabi  Sahib  seized  the  first  prisoner's  bundle, 
threw  it  down  and  pushed  him  and  adds  *'  thereupon  they  surrounded  him.  '* 
She  then  described  the  manner  in  which  Nabi  Sahib  was  wounded  by  a  blow 
struck  with  a  hatchet  The  seventh  witness  also  was  present^when  the  alterca- 
tion took  place  and  she  depost  s  that  she  saw  the  second,  third  and  fourth  pri- 
soners among  others  g^t  up  and  seize  hold  of  Nabi  Sahib  by  the  waist.  When 
examined  before  the  Sub-Magistrate  on  the  16th  May,  the  day  that  the  body 
of  the  deceased  was  found,  this  witness  said  that  she  saw  the  first,  third  and 
fourth  prisoners  and  the  approver  surrounding  Nabi  Sahib  and  beating  him. 
The  second  prisoner,  she  says,  "  was  standing  afar.  "  Before  the  Sessions  Judge 
^he  admitted  having  made  this  statement  to  the  Magistrate.  When  before  the 
Committing  Magistrate  on  the  Isfc  June  these  three  prisoners  admitted  that 
they  were  present  at  the  earl^  portion  of  the  attack  on  Nabi  Sahib,  but  pleaded 
timt  they  did  not  accompany  the  murderers  up  to  the  place  where  the  man 
^as  killed.  It  appears  to  me  that  the  evidence  of  the  fourth,  fifth  and  seventh 
''fitnesses,  which  I  have  alluded  to,  affords  such  corroboration  of  the  statements 
^  the  approver  as  is  required  by  law  in  order  to  uphold  a  conviction.  That 
evidence  shows  that  not  only  were  the  prisoners  Nos.  2,  3  and  4  present  when 
the  murderous  attack  on  Nabi  Sahib  commenced,  but  also  that  they  joined 
^tively  in  that  attack.  Such  evidence  must,  as  it  appears  to  me,  be  held  to 
afford  a  confinnation  of  the  accomplice  in  important  facts  which  go  to  fix  the 
guilt  on  these  particulur  persons.  It  may  also  be  added  that  the  first  prisoner 
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in  his  confessional  fekfterafente  impHcfa^es  these  pri^hefs  and'  these  statemeftt^ 
can  be  taken  into  consideration  against  tbem  althongh  they  are  not  evidence' 
in  the  strict  sense  of  the  wofd  and  cannot  be  held  to  afford  cbrroboration  of  the* 
tainted  evidence  of  the  accomplice.  I  am  of  opinion  that  the  appeal  presented^ 
by  prisoners  Nos.  i,  3  and  4  should  be  dijnnissed.  I  however,  consider  that  the 
case  of  the  second  and  third  prisoners  shotild  be  btought  to  the  speciwl  notice' 
of  Government  with  a  view  to  the  reductfon  of  the  sentence?  imjiosed  on  them.- 
DlviES,  J. — I  concur  throughout. 


l&Ol  December  5,  6,  Jan.  9.  t.  L.  R.  26  Mad.  457. 

Before  Mr,  Juitice  Benscm  amd  Mt,  JiiBtice  Bhaahyaim  Ayyangar, 
BELL  (  Accused  ),  Petitioner,  v.  THE  MUNICIPAL  COMMISSIONERS^ 

FOR  THE  CITY  OF  MADRAS  (  Complainants  ),  RBSPOiiDBN'FS;* 

<Jitj  of  Madras  Municipal  Act  |Ma(lra8|— Act  t  of  188^4,  nr  841 — Liabilijky  of  Govemtnent 
under  taxing  Acts  When  not  expressly  fnentiuned-^Ff^rogativecT  of  the  Crown — Indian* 
Councils  Act,  1801—24  &  25  Vfot.,  cap.  67,  s.  42. 

The  Superintendent  of  the  Goverrtment  Gun  Carrini^e  Factory  in  Madras  btfvin^  broaght 
timber  belonging  to  Govornment  into  Madras  -^^ithout  taking  out  a   licehtfs  aid   payitag  the* 
license  fees  prescribed  b}^  8ecti<m  Hit  of  the  City  of  Madras  Municipal  Acf,   was  prosecuted 
to  conviction  by  the  Municipal  Confirtissioncrs  : 

//«/rf,  on  revision,  that  timber  brotr^ht  info  Madras  by  or  on  behKtfdf  Government  is 
liable  to  the  duty  inriposed  by  sectimi  541  of  the  City  Madras*  Municipal  Atrt  although  Govern- 
ment is  not  named  in  the  section.  According  to  the  uniform  course  of  Indian  Legislation.  Sta- 
tuses imposing  duties  or  ta^es  bind  Govcrimieht  unless  the  very  nature  of^  tfie  dtity  op  tax  is 
such  as  to  be    inapplicable  to  Government. 

Per  curiam: — Under  the  Indian  Councils  Aet,  1861,  a  Provincial  Council  lias,  stibject  to* 
the  same  restrictions  as  those  impf>sed  by  the  Act  on  the  Governor-General's  Council,  power  to* 
4iffect  the  prerogative  of  the  Crown  by  Legislation. 

[Note:  This  case  isRef  J  i1  Bom.  424;  6  Bom.  L.  R.  131;  27  Mad.  386]. 
Petition  to  revise  the  conviction  and  sentence  passriefd  by  the  Chief  Presitlency 
Mn^ist.nite,  Egmore,  Madras.  Petitioner  was  the  Sirperintcndent  of  thift  Goveni- 
fiiteNt  Gun  Carriage  F'actory  In  the  City  of  Madras.  Acting  in-  his  official 
•capwcity  he  caused  certain  timber  to  be  brought  info  the  City  of  Madras  witH- 
*out  Staining  a  license  from  the  Municipality  on  payment  of  the  fee  prescribed 
n>y8e<*ion  341  of  the  City  of  Mrtdtas  Municipal  Act  (I  «)f  1884  ).  A  prosecu- 
tii)n  having  been  instituted  by  the  Municipal  Commiiwionei-s,  the  defence  way 
set  up  that  the  timber  was  the  property  of  Government,  that  the  duty,  if  any 
were  payable,  would  be  paid  out  of  the  public  Indian  revenue,  and  that  a  Mcense* 
was  next  necessary  under  section  341  of  the  Act,  it  being  contended  thf£t  the 
jiecti»n  was  not  applicable  to  Qovernmeftt  timbvir.  Petitioner  was  convicted 
and  a  luminal  fine  was  inflicted^ 

Ag^iinst  this  conviction  th*e  petitioTier  filed  this  criminal  revision  petition. 

The  Advocate-General  (  Hon.  Sir.  J.  P,  Wallis  )  for  petitioner : — Three 
gro^inds  are  relied  u|)on  Iti  support  of  the  petition  :  first,  that  section  341  of 
ihe  City  of  Madras  Municipal  Act  is  ancillary  to  section  3^8,  which  latter  sec- 
tion contains  an  express  exemption  in  favour  of  Government  [  second,  that  the 
fee  levied  by  the  Municipality  is  a  toll,  and  the  property  of  Government  is 
exempted  from  liability  to  pay  toll  bv  section  174;  and  third,  there  are  no  ext 
press  words,  in  the  section  tindlng  Governnrtent,  and  in  the  absence  of  expres- 

w«>rds.  Government  is  not  bound   by   the  taxing    provisions  of  a  Statute,  as 

^     -  *-  -  - 

«  Criminal  lUvisioii  Case  No.  390  of  1901, 
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*ny  rate  unless  fclie  inteution  to  bind  it  is  manifest  and  irresistible  whicfr  is  not 
the  case  here.  The  present  Act  (I  of  1884)  is  an  amendment  of  Act  V  of  1878, 
the  proTisions  relating  to  taxation  being  identical  in  both.  Section  341  of  the 
present  Act  is  new  and  is  not  placed  with  the  other  taxing  sections,  wluch  begin 
with  section  98  and  which  contain  exemptions  in  favour  of  Governme»fc.  Where 
the  king  has  any  prerogative,  title  or  interest  it  cannot  be  taken  away  by 
general  terms ;  Magdalen  College  (7a«e(l).  The  fact  that  the  Madras  Muni- 
cipal Act  contains  exemption  in  favour  of  Government  in  some  sections,  and 
not  in  section  341  does  not  in  itself  justify  the  conclusion  that  it  was  intended 
to  render  the  Government  liable  to  the  tax  under  the  latter  section.  In  Smi^ 
theti  V.  Blythe{2),  it  was  held  that  though  an  Act  contained  an  exemption  in 
favour  of  the  Crown  from  payment  of  tolls  to  a  lighthouse-keeper  in  respect 
-only  of  ships  of  war,  yet  a  line  of  mail  packets  started  by  Government  was  also 
-exempt,  on  the  general  principle  that  the  Crown  is  not  bound  in  the  absence  of 
-express  words.  The  exemption  which  the  Act  did  contain  had  been  inserted 
Mfic  aiundanti  cautela.  In  Westover  v.  Pei'kinsiS)^  a  royal  carnage  in  which 
the  royal  family  were  not  riding  was  held  not  liable  to  the  tax.  The  definition 
of  a  "  toll  "  in  Sheppard's  '  Abridgment '  is  also  given  there  and  applies  ta 
this  case.  In  Mayor,  d'c,  of  Weymouth  v.  NngeuU^),  the  Statute  con- 
tained two  express  exemptions,  in  favour  of  coal  on  packets,  and  horses 
and  carriages;  yet  it  was  held  that  the  effect  of  these  was  not  to  cut 
down  the  general  immunity  of  the  Crown,  and  the  latter  was  held  not  liable  to 

Siy  tolls  on  stone.  The  Crown  id  only  bound  by  express  words.  See  also 
aeon's  'Abridgment,'  Prerogative  E.  6.  In  Attorn} ey-Oeneral  v.  Donaldson^ 
(5),  persons  who  were  not  members  of  the  royal  family,  but  who  lived  in  a  royal 
palace,  were  hald  not  liable  to  pay  sewer  rates.  See  also  Mersey  Docks  v.  Ca- 
7neron{6)  a  similar  case.  Cushivg  v.  Dupuy{7)  shows  that  the  Privy  Council 
has  power  to  admit  an  appeal  in  bankruptcy  from  the  Canadian  Courts,  though 
the  Canadian  Act  provides  that  there  shall  be  no  appeal :  the  principle  being^ 
that  the  prerogative  of  the  Crown  is  not  taken  away  except  by  express  words. 
J  He  also  referred  to  Johnston  v.  Minister  and  Triistees  of  St  Andrews* 
Church,  Montreal(S\  and  Thebei^ge  v.  Laudry{9)  on  the  same  point ;  and  ta 
Wheaton  v.  Maple  &  Co.(lO),  Ex-parte  Postmaster'Gen£ral(ll)H.Dd  The  Collec- 
tor of  Masuli2xitam  v.  Cavaly  Vencata  NarrainapahJ^H),]  This  is  a  "  toll," 
And  Government  is  exempt  from  payment  of  tolls  by  virtue  of  its  prerogative, 
and  also  under  section  174  of  this  Act.  A  general  difinition  of  a  •*  toll  "  is  to 
he  found  in  the  '  Century  Dictionary  ' ;  it  is  not  confined  to  the  privilege  of 
passing  through  boundaries.  Examples  are  given  in  Westover\.Perkins{S)s\\c\\ 
as  "  murage,"  "  pavage/'  etc.  A  toll  must  be  levied  for  some  consideration,  and 
here  the  consideration  is  the  license — which  is  really  a  license  to  import.  [Ha 
referred  to  Ganpat  Futayav.  The  CoUeetor  of  Kanara{13)  and  The  Secretary 
4>f  State  for  India  V  Mathurah}tai{\^\  as  to  the  interpretation  of  Indian 
Statutes  in  accordance  with  the  general  rule  that  the  Crown  is  exempt ;  to  the 
'  EncyclopsBdia  of  the  Laws  of  England,*  article  "  Toll  "  and  to  Maxwell  on  the 
'Interpretation  of  Statutes,'  page  188.  j  The  exaction  of  money  from  the  Crown 
is  a  divesting  of  the  Crown  estate  which  cannot  be  done  without  express  words. 

[1]  11  Coke'f  Rep.,  746.  [iTl  B.  A  Ad.,  509. 

[3]  2  B,  &  E.,  57 ;  28  L.J.,  M.C  ,  227.  [4]  34  L.J.,  M.C.,  81 ;  6  B,  &  8.,  22. 

(6)  10  M.  4  W.,  117  ;  11  L.J.,  (Ex.),  338,  (6)  11  H.L.C.,  443  ;  35  L.J.,  [M.C],  1- 

(1)  L.Bm  6  App.  Cas.,  409.  [8]  L.R.,  3  App.Cas.,  159. 

(9)L.B.,  2  App.  Can.,  102.  [lUl  [1898]  3  Ch.,  48. 


[11]  L.R.,  10  Ch.  D..  595.  [12]  8  M.I.A.,  529  at  p.  550. 

)13j  I.L.R.,  1  Bom..  7.  (H)  IL.R.,  14  B«m.  213. 
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Mr.  K.  Brown  for  complainants : — Assuming  the  rule  of  construetion  con* 
tended  for  on  the  other  side  to  be  applicable  to  Indian  Acts,  yet  on   the  con* 
struetion  of  the  Act  the  conviction  is  right.    It  is  a  question   of  construction 
and  the  question  is  what  is  the  meaning  of  the  City  of  Madras  Municipal  Act. 
There  have  been  amendments  of  it — such  as  Madras  Act  VII  of  1884,  Act  II 
of  1892,  and  Act  II  of  1901-The  Indian  Tolli  (Army)  Act,  which  repeals  certain 
words  in  section  174.    This  Act  is  a  fitter  place  to  look  to  for  light  as   to   the 
definition  of  a  "  toll,"  and  the  definition  which  it  skives  does  not  include,   inter 
aliOy  octroi  duties.     There  can  be  no  doubt  that  the  duty  leviable  under  section 
341  is  in  the  nature  of  an  octroi  duty  rather  than  a  toll.     This  view  is  support- 
ed  by  reference  to  section  170  and  to  schedule  D.     Section  119,  which  imposes 
a  tax  en  buildings,  contains  no  exemption  in  favour   of  Government.     Exemp- 
tions are  contained  in  sections  138,  148,  153,  170,  174,  332  and  338 ;  and  it   is 
the  case  of  the  other  side  that  all  of  these  are  unnecessary.     If  the  test  is  whe- 
ther the  intention  to  tax  Government  is  manifest  from  this  Act,   I  answer  that 
it  is  manifest.   As  there  are  so  many  sections  in  which  Government  is  expressly 
exempted,  and  as  section  341  contains  no  such  exemption,  the  fair  inference  as 
to  intention  is  that  it  was  intended  to  tax  the  Crown.  It  is  also  worthy  of  note 
that  two  of  the  sections  containing  exemptions  in  favour   of  the   Crown    have 
been  amended.    2  cfe  3  Wm.  IV,  cap.  71,  section  3  was  under  consideration   in 
Westaver  v.  Perkhi8(l).     In  that  section,  no  mention  whatever  is  made  of  the 
Crown,  though  the  King  is  exempted  by  sections  1  and  2.     The  fact   that   the 
'Crown  is  mentioned  is  not  conclusive ;  the  manner  in   which  it  is  mentioned  has 
to  be  regarded.     [He  referred  to  Ex-parte  Postma8ter-General(2)  and   to   the 
Prescription  Act,  section  1  of  which  relates  to  profits,    section  2  to    ways,  and 
section  3  to  light.]    Wheaton  v.  Maple  &  Co  (3)  proceeded  on  the  ground  that  as 
the  Crown  was  expressly  exempted  in  one  section  and  not  in  another,  there  was  no 
intention  to  exempt  in  the  latter-see  at  page  54.  As  to  the  other  cases  cited  they 
•can  only  be  useful    with  reference  to  the  terms  of  the  Acts  construed.    Ex-pa/rte 
Fo8tTn<ister'Oener(d(2)only  raised  the  question  whether  the  Crown  could  insist 
•on  its  priority  in  spite  of  thefact  that  the  propertyhad  become  vested  in  the  trnstee 
€or  the  general  body  of  creditors     Neither  this  case  nor  Smitfiett   v.  Blythe{^) 
Jielp  the  petitioner  very  much.     The  sections  on  which  Westover  v.  PerJkin«(5) 
was  decided  show  how  little  it  can  apply  to  the  present  case.     The  exemptions 
ja  8  Geo.  IV,    cap.  126,    section    32  and  4    Geo.    IV,  cap.  95,    section  24,  are 
{Mirely  personal.  It  was  distinctly  found  that  the  carriage  was   being   used   by 
permission  of  the  Queen,  and  was  used  by  the  equerry  in    the   exercise   of  his 
office.    The  Act  upon  which  Mayor,  &c.,  of    Weymouth   v.   Nugent{Q)  was 
decided  was  a  private  one  and  it  is  impossible   to  ascertain   a  principle  of  con- 
struction from  the  decision  without  reference  to  the  terms  of  the   Act,   which 
are  not  cited.    Attorney  Oeneral  v.  Do7iald9on{l)  depended  on  the   technical 
nature  of  the  proceedings,  which  were  peculiar  to  the  Crown.  [He  also  referred 
to  Maxwell  on  ' Statutes,'  2nd  edition,  page  156;  3rd  edition,  page  186;  Mersey 
Docks  v.  Cameron(8);  Bacon's  '  Abridgment, '  Prerogative  E.  5.]  The  City  of 
Madras  Municipal  Act  would   be  within  the  exception   of  the  first   paragraph 
based  upon  public  good  ;  moreover,  as  stated  in  Bacon,  express  words  are  not 
necessary  to  bind  the  Crown  if  the  intention  to  do   so   is   manifest.     Moore  v. 
5miiA(9)  shows  this :  a  case  that  is  dealt   with   on   page   191    of  Maxwell   on 
'  Statutes,'  3rd  edition.     Hardcastle  on   '  Statutes  '  also  deals   with   the  rula 

111  2  E.  &  E.,  67  ;  28  L.J.,  |M.C.|,  227.    121  L.R.,  10  Ch.,  D.,  595.    /3/  |1893l  3  Ch.,  48  at  p.  54. 

**  '        |4  1  B.  &  Ad.,  509.  |5|  2  E.  &  E.,  57  ;  28  L.J.,  /MC.|,  227. 

16  34  L.J.,  IM.C.L  81  ;  6  B.  i&  S.,  22.  |71  11  M  &  W.,  117  ;  11  L.J.,  (Ex./,  338w 

[8  XI  H.L.C.,  443  ;  35  L.J.,  |M.CJ,  1.  |?  28  L.J.,  IM.C.',  126. 
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glttted  iri  fiacon  at  page  185  of  the  first  edition.  The  questions  of  the  existence? 
of  a  prerogative,  and  of  the  existence  of  an  intention  to  tax  the  Crown,,  are 
distinct ;  it  has  first  to  be  considered  whether  there  is  an  intention  to  tax.  As 
to  section  341  being  anciHary  to  section  338^  no  authority  has  been  cited  for 
Buch  a  principle  of  construction.  According  to  Lord  Coke,  the  three  kinds  o( 
Statutes  which  are  binding  on  the  king,  though  he  be  not  mentionedy  are  those 
relating  to  the  advancement  of  religion,  to  the  interests  of  justice,  and  to  the 
relief  of  the  poor.  But  does  the  rule  of  construction  contended  for  on  the  other 
side  apply  to  Indian  Acts  ?  It  is  submitted  that  it  does  not.  Sargent,  C.J.,  in 
The  Secretary  of  State  for  India  v.  Mathurabhai  (1)  differs  from  Westropp, 
J.,  and  the  obiter  dictum  of  the  former  is  directly  opposed  to  Arzan  v.  Rakhal 
Chunder  Roy  Chowdhry  (2) — a  cnse  against  the  Secretary  of  State.  [  He 
also  referred  to  Appaya  v.  2'he  Collector  of  Vizagapatam{S)  and  Oanpat 
Futaya  v.  IVie  Collector  of  Kamai^a  [4]  ]  Where  the  Indian  Legislatui^e? 
intends  to  put  Government  and  its  officials  on  an  exceptional  footing,  that 
intention  is  not  left  to  be  implied  but  is  expressed,  as  in  the  Procedure  Code, 
the  Limitation  Act,  the  Easements  Act  and  elsewhere.  Such  an  intention 
cannot  be  read  into  the  Acts  enabling  local  authorities  to  levy  taxes  and  impose 
dues.  Compare  the  District  Municipalities  Acts  and  the  Local  Boards  Acts. 
These  enactments  contain  provisions  of  general  application,  from  certain  o^ 
which  Government  is  exempted  by  express  language.  Act  XI  of  1881  may  be 
referred  to  on  this  point,  and  on  the  question  of  intention.  This  Act  empowers 
the  Secretary  of  State  to  prohibit  levy  of  taxes  payable  by  him,  even  where 
there  is  no  exemption  in  favour  of  Government.  So  it  is  part  of  the  system 
that  the  Secretary  of  State  should  be  taxed,  and  the  Legislature  has  provided 
an  easy  method  for  preventing  the  levy  of  taxes  such  as  that  under  considera-^ 
tion. 

The  Advocafe-Oeneral,  in  reply  cited  Lord  Coke's  definition  of  a 
"  toll  "  in  the  second  Institute,  page  58,  and  contended  that  the  tax  imposed 
by  section  841  was  a  toll  within  this  definition,  and  that  the  definition  of » 
toll  in  the  Tolls  (Army)  Act  of  1901  could  not  affect  the  question,  being  only 
for  the  purposes  of  that  Act:  also  that  the  latter  Act  did  not  show  when  lia- 
bility arose,  but  only  defined  powers  which  might  be  used  after  it  had  arisen. 
The  intention  of  the  City  of  Madras  Municipal  Act  could  hot  be  ascertained, 
nor  could  it  be  legitimately  construed  by  perusing  other  Statutes.  He  contended 
that   section  174  governed  section  341. 

Benson,  J. — Major  Bell,  the  accused  in  this  case,  is  the  Superintendent 
of  the  Government  Gun  Carriage  Factory  in  the  City  of  Madras.  He  caused 
certain  timber  to  be  brought  into  the  city  on  account  of  Government  without 
obtaining  a  license  and  paying  the  fees  prescribed  by  section  341  of  the  City 
of  Madras  Municipal  Act  I  of  1884,  and  for  this  act  he  has  been  prosecuted 
at  the  instance  of  the  Municipal  Commissioners  and  has  been  fined  the  nominal 
sum  of  one  rupee. 

The  learned  Advocate-General  asks  ns,  in  the  exercisQ  of  our  powers  of 
revision,  to  set  aside  the  conviction  and  sentence  as  contrary  to  law.  The 
object  of  the  prosecution  and  of  this  revision  petition  is  to  obtain  an  authori- 
tative decision  of  this  Court  as  to  the  applicability  of  section  341  to  Govern- 
ment timber  and  firewood.  The  section  enacts  that  "  no  timber  or  firewood 
shall  be  brought  within  the  city  without  a  license  specifying  the  place  and 
conditions  of  storing,  to  be  issued  by  the  President  under  the  bj'e-laws,  on  pay- 

--  III   H  f 

[1]  I.L.R.,  14  Bom.,  213. 
[2]  I.L.U.,  10  Calc,  214.     [3]  I.L.R.,  4  M  <l,  155.       [4]  T.L.R.,  1  Bom.,  7. 
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inent  of  a  fee  which  should  not  exceed  the  following; rates  :— I'imber  Rs.   5  per 
ton  ;  firewood  Re.  0-0-0  per  ton.  " 

There  is  nothing  in  the  section  to  limit  the  liability  of  Government  timber 
tliongJi  exemptions  in  favour  of  Government  are  found  in  several  otlier  sections 
of  the  Act.  The  priwid/aeie  inference  is  that  the  Legislature  intended  lO' 
iliahe  the  section  applicable  to  such  timber.  The  learne<l  Advocate-General, 
liowever,  contests  this  inference,  and  Contends  that  the  conviction  is  bad  on 
three  grouiids,  viz.  : — 

"  1  Because  the  Magistrate  ought  to  have  held  tlirtt  the  provisions  of 
section  341  as  to  taking^out  a  license  foi^  importing  wood  are  merely  aiicillary 
to  the  provisions  of  section  338  as  to  taking  out  a  licence  ior  storing  wood  and 
that  the  exemption  in  favour  of  Government  in  section  338  applies  also  to 
section  3^1. 

'*  2.  Because,  if  as  held  by  the  Magistrate,  tHe  license  f06  leviable  under 
section  341  is  to  be  treated  as  a  tax  on  importation  it  amounts  to  a  toll,  and 
Government  property  is  expressly  exempted  by  section  174  from  [^payment 
of  tolls. 

"  3t  Because  the  Crown  is  not  bound  by  the  taxing  provisions  of  a  Statute* 
unless* there  be  expres-s  words  to  bind  it,  or  in  tlie  absence  of  exjjress  words, 
unless  the  inference  that  it  was  intended  to  bind  the  Crown  is  manifest  and 
irresistible,  wherea^roft  the  true  construction  of  this  Statute,  no  such  intention 
is  anywhere  to-be  found.  " 

The  first  two  grounds  appear  to  me  to  be  cleariy  Hnt^nnble.  The  licMisc 
mentioned  in  section  341r  is  quite  distinct  from  that  mentioned  in  section  338. 
The  latter  section  requires  the  occupier  of  every  place  used  for  the  sale  and 
storage  of  wood  and  ooi^tain  other  inflammable  materials^to  take  out  a  license, 
just  as  other  sections  require  those  who  keep  livery-stables,  slaughter-houses 
and  bake-houses,  or  who  exercise  certdn  dangerous  and  offensive  trades,  to 
take  out  a  license,  tin?  object  being  to  give  the  Municipal  authorities  the  power 
to  control  such  placrs  in  the  interest  of  the  public.  Section-  341,  properly 
understood,  is  a  section  which  imposes  an  octroi  or  town  duty  under  the  guise 
ef  a  license  fee.  This  is  manifest  fi-om  the  heavy  incidence  of  the  fee  and  from 
the  proviso  in  the  section  for  a  dmwback  of  nine-tenths  of  the  fee  in  case  the 
wood  i«  exported,  and  also  from  the  fact  that  the  president  has  no  discretion  to 
refuse  to  grant  a  license.  A  person  may  import  wood  under  section  341  with' 
out  taking  it  to  a  place  licensed  undef  section  338,  and  a  pei*soii  may  keep  a 
place  under  sectwn  338  without  importing  under  section  341.  lean  see  no 
reason  for  holding  that  the  exemption  from  control  in  section  338  in  favour  of 
a  place  occupied  by  Government  opemtes  to  exempt  from  taxation  under  section 
5:41  the  person  wIk)  im|K)rts  Government  wood.  Nor  can  it,  with  any  show 
of  reason,,  be  said,,  that  the  exeniption  provided  by  section  174  in  favour  of 
Governu^ent  as  regards  tolls,  extends  to  the  fee  or  town  duty- imposed  by  section 
341.  The  tolls  referred  to  in  section  174  are  those  tolls,  and  those  tolls  alone, 
which  the  Commissioners  are  authori.sed  to  levy  eo  nomine  by  section  l70  and 
which  are  specified  in  schedule  D  of  the  Act. 

There  remains  the  contention  which  was  pressed  upon  lis  by  the  Advocate- 
General  with  much  force  and  learning,  viz.,  that  the  fees  payable  under  section 
341  are  tolls,  and  that  the  Crown  has  a  prerogative  exemptihn  as  regards  all 
tolls,  and  that,  even  if  they  are  not  "  tolls,  "  the  Crown,  or,  in  this  country,  the 
Secretary  of  State  for  India  in  Council  ;is  representing  the  Crown,  is  not,  bound 
by  the  taxing  ])rovisinns  of  a  Statute  unless  there  be  express  words^  to  bind  the 
Crown,  or  in  the  absence  of  expresjif  wolds,    xmki^ii^   the    infereuee    that  it  wa* 
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Snbeniled  fco  bind  the  Crown,  is  m.inifesb  and  irresistible,  and  that  snch  inten- 
.tion  is  not  to  bo  found  in  the  City  of  Madnis  Municipal  Act.  He  contended 
that  no  intention  to  render  the  Crown  liable  under  section  341  can  properly  be 
inferred  from  the  fact  that  in  other  sections  of  the  Act  Government  is  expressly 
exempted  from  liability  and  he  quoted  a  number  of  English  cases  in  support  of 
.his  contention.  There  is,  no  doubt,  abundant  authority  to  show  that  in 
JEngland  the  Crown  is  by  virtue  of  its  prerogative  exempt  from  the  payment 
of  tolls,  but  it  is  also  clear  from  the  Indian  Councils  Act,  1861  (24  &  25  Vict., 
-cap.  67)  that  it  is  competent  for  the  Indian  Legislatures  to  make  laws  which 
may  cut  down  the  prerogative  of  the  Crown  in  certain  matters.  This  is  clear 
-with  regard  to  the  Governor-General  in  Council  from  section  24  which  provides 
that  "  no  law  or  regulation  made  by  the  Governor-General  in  Council  (  subject 
to  the  power  of  disallowance  by  the  Crown  as  hereinbefore  provided)  shall  be 
deemed  invalid  by  rensen  only  that  it  affects  the  prerogatives  of  the  Crown." 

I  had  at  first  some  doubt   whether   the   Governors   in    Council    of   this 
Presidency  and  of  Bombay  are  competent  to  make   any  law  which  shall  aflFect 
the  prerogative  of  the  Crown.     This  doubt  was  caused  by  the  absence    of  any 
section  simiKir  to  section  24  .in  regard  to  the  powers  of  these  local  Legislatures 
nnd  it  was  strengthened  by  finding    that  Sir   C.   Ilbert   in    his   work   on  the 
"  Government  of  India"  (pages  223  and  226)  assumed,   for   the  eame   reason, 
that  they  have  no  such  power.  On  further    consideration,    however,   and   after 
consultation  with  my  learned  colleague,  I  am  of  opinion  that    the    local  Legis- 
latures are  competent  to  make  such    a  law,   provided   it   does   not   aflfect  the 
prerogative  in  regard  to  any  matter  specially  exempted    from  their  jurisdiction 
or  from  the  jurisdiction  of  the  Governor-General  in  Council.     The  authority  to 
legislate   as  regards     matters  which    affect  the    prerogative    is  not   ctdnferred 
on  the  Governor-General  in  Council  by  section  24.  That  authority  is  conferred 
by  section  22  which  gives    the   Governor-General  in   Council    full    legislative 
authority  save  in  regard  to  certain  specified  matters,  some  of  which  affect    the 
prerogative,  and  some  of  which  do  not   do  so.     That   section   in   substance  re- 
enacts  section  43  of  3  &  4  William  IV,  cap.  85,  with  this  important   difference 
that  it  omits  the  general  words    of  the    latter   section   which    prohibited    the 
Goyernor-General  in  Council  froni  "making  any  laws  or  regulations  which  shall 
in  any  way  affect  any  prerogative  of  the  Crown.  "  That  limitation  had,    in    the 
interval, bcenremoved  by  section  28  of  16  and  17  Vict.,  cap.  95,  which  provided  that 
-"no  law  or  regulation  made  by  the  Governor-General    in-Council •shall  be  invalid 
by  reason  only  that  the  same  affects  any  prerogative  of  the  Crown,   provided,  ** 
etc.  Thus  section  22  of  the  Indian  .Councils  Act,  1861,   conferred   on    the   Go- 
i^ernor-Geueral  in  Council  a  general  power  to  legislate  even  in  matters   affect- 
ing the  prerogative,  except  in  regard  to  certain  specified    matters,   and   section 
24  was  enacted  ex  majore  cauteUc  so  as  to  show  beyond  all  doubt  that    the  ira- 
portiint  change  in  the  law  made,  subject  to  a   qualification,   by    section    26   of 
16  and  17  Vict.,  cap.  95    was,   without   any   qualification,   maintained   in   the 
jiew  Councils  Act,  24    and  25    Vict.,   cap.  67.     The    extent   of  the   legislative 
jjuwei-s  of  the  Governor  in  Council  of  this  Presidency  and  of  Bombay   is  defined 
and  limited  in  sections  42  and  43  of  this  Act.  Under  section   42    the   Governor 
in  Council  of  this  Presidency  may  "make  laws  and   regulations   for   the    peaco 
and  good  govei'nment"  of  the  Presidency  provided  they  shall  not   ''affect   any  of 
>he  provisions  of  tbis  Act  or  of  any  other  Act  of  Parliament  in   force   or  here- 
after to  be  in  force  in  such   Presidency."     Section   43   then  specifies   certain 
matters  which  are  not  to  be  dealt  with  by  the  local  Legislature   save   with   the 
jure.vious  sanction   of  the   Govei-Qor-General.  In   neither   section   is    there   an/ 
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general  limitation  in  regard  to  matters  aflfecting  the  prerogative.  The  limita- 
tions imposed  on  the  Governor-General  in  Council  hy  the  latter  part  of  section 
22  must  necessarily  be  held  to  apply  to  the  subordinate  Legislatures  of  this 
Presidency  and  of  Bombay,  but,  subject  thereto  and  to  the  restrictions  imposed 
by  sections  42  and  43,  a  law  passed  by  the  Legislature  of  this  Presidency  for  its 
'*  peace  and  good  government"  is  not  in  my  opinion,  invalid  by  reason  only 
that  it  affects  the  prerogative  of  the  Crown.  The  City  of  Madras  Municipal 
Act  is  such  a  law,  and  even  if  the  fees  specified  in  section  841  thereof  are  to 
be  regarded  as  "tolls  "  to  which  the  prerogative  of  the  Crown  would  apply  in 
England  [  a  proposition  which  I  think  is  doubtful  ],  there  would  be  nothing 
contrary  to  law  in  the  local  Legislature  requiring  such  fees  to  be  paid  on  Go- 
vernment wood  in  the  same  way  as  on  wood,  the  property  of  private  persons. 

If  the  fees  are  not  to  be  regarded  as  "  tolls, "  with   a   special  prerogative 
exemption  in  favour  of  Government,  still  less  can  they  be  regarded  as  necessarily 
inapplicable  to  Government  if  they  are,  as  I  think  they  are,   in  reality   a  mere 
tax  or  town  duty,  similar  to  the  duty  imposed  by  Act  I   of  18y0   [  Madras  ]  on 
all  tobacco  brought  into  the  City  of  Madras.  It  would,  no   doubt,  seem   to   be 
the  case  that  in  England,  owing  to  historical  causes,   the  Legislature   has  pro- 
ceeded on  the  view  that  the  Crown  is  not  bound  by  a  Statute  unless  named  in  it, 
and  we,  therefore,  find  that  the  Crown  is  in  many  Statutes  expressly   stated  to 
be  bound,  but  it  is  impossible  to  .say  broadly  that   in  India   the   Crown  is  not 
by   a   Statute,   or  the     taxing   provisions     of    a    Statute.,     unless     expressly 
named  in  it.   Such  express  inclusion    is  altogether   exceptional.     It  would  be 
more  correct  to  say    that,  as   a  general   rule,  the   Indian   Legislatures   have 
proceeded  on  the  assumption    that   the  Government   will    be   bound    by   the 
Statute  unless  expressly  or  by  necessary  implication    excluded  from  its    opera- 
tion.    Government,  when  a  party  to  litigation,   pays    Court-fees  just   as  other 
suitors  do  because   there  is  no  special  exemption  in     favour  of    Government  in 
the  Court  Fees  Act.     On  the  other  hand.   Government   is  specially   exempted 
from  the  payment  of  stamp  duties  under  the  General  Stamp  Act   1899,  section 
3,  proviso  1,  "  in  cases  where  but   for   this   exemption    the  Government   would 
be    liable  to  pay  the  duty   chargeable    in   respect  of  such    instrument.'*   This 
amounts  to  a  statutory  declaration  that  Government  would  be  litible  to  pay  the 
duty  but  for  the   special    exemption.     In     like   manner   goods   belonging    to 
Government  or  specially  exempted  from  duty  under  the  Sea  Customs   Act  and 
the  Indian  Tariff  Act,  and  it  would  be  easy   to   enumerate    many   other   Acts 
in  which    exemptions  are  made   in    favour   of  Government    on    the  evident 
8«sumption  that   but  for  such   exemption    the    Government  would   be  bound. 
Perhaps,  however,  the  most  important  Act  of  all   is    the  "  Municipal,  Taxation 
Act,  1881  '*  passed  by  the  Governor-General  in  Council.     It  gives   the   Gover- 
nor-General in  Council  power  by  an  order  in  writing  to  prohibit   the    levy  by  a 
Municipal  Committee  of  any  specified   tax   payable   by    the  Secretaty  of  State 
for  India  in  Council,  but  provides   that  in  such  case  "  the  Secretary  of  State  in 
Council  shall  be  liable  to  pay    to  the    Municipal    Committee,    in    lieu  of  such 
tax,"   such  s;ims(if  any)  as  an  officer  appointed    by  Government  may,  in  all  the 
circumstanc35   of  the  case,  determine,  to  be   fair  and    reasonable.     The  pream- 
ble to  this  Act  does  not  allege  that  the  imposition    of  a   tax    payable   by  the 
Secretary  of  State  to  a  Municipal  authority  is  opposed  to    the   prerogative    of 
the  Croxyn.     It  assumes  that  such  taxation  is  legal.   The  Act,  in    effect,   is  aa 
acknowledgment  by  the  supreme  legislative  authority  in  India  that  Municipal 
taxes  may  be  legally  and  properly  payable  by  the  Secretary  of  State  for  India 
in  Council.    We  have  not  been  referred  to  a  single  Locul  or    Municipal   Act  ia 
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which  Government  or  the  Secretary  of  State  is  expres.sly  named  as  liable  to 
taxation.  If  such  liability  did  not  exist  or  if  it  depended,  as  the  Advocate- 
General  contends  that  it  does,  on  the  Government  buing  expressly  named  in 
the  "Statute,  this  Municipal  Taxation  Act  of  1881  would  have  had  no  .scope  for 
application  and  would  have  been  unnecessary.  The  Legislature  has  treated 
such  taxation  as  legal  and  proper,  but  has  provided  a  special  machinery  for 
its  assessment  and  levy,  in  order  to  guard  against  abuses  or  inconveniences 
that  might  arise  if  the  machinery  were  that  provided  by  the  Acts  as  suitable 
in  the  case  of  private  persons.  A  similar  policy  is  embodied  in  the  Indian 
Tolls  (  Army  )  Act  II  of  1901,  and  the  Government  buildings  Act  IV  of  1899. 
It  may  be  noted  in  passing  that  in  the  former  Act,  octroi  or  town  duties  are 
specially  excluded  from  the  definition  of"  tolls"  from  the  payment  of  which 
the  Act  exempts  military  persons  and  certain  military  property  and  certain 
property  of  His  Majesty.  It  is  in  my  opinion  impossible  to  hold  that  these 
Acts  and  similar  exemptions  in  other  Acts  were  made  by  the  Legislature  in 
ignorance  of  the  prerogative  rights  of  the  Crown  or  merely  ex  inajore  caiUela 
and  without  any  legal  necessity.  The  whole  history  and  tenor  of  Indian  legis- 
lation is  opposed  to  the  contention.  It  may  be  taken,  then,  that  the 
local  Legislature  has  power  to  impose  taxation  i'ov  purposes  that  make  for  the 
peace  and  good  government  of  the  presidency,  and  that  such  taxation  is  not 
invalid  by  reason  only  that  it  is  payable  by  the  Secretary  of  State  for  India  in 
Council.  The  question,  then,  after  all  comes  to  this,  whether  on  the  true  con- 
struction of  the  City  of  Madras  Municipal  Act  I  of  1884,  there  is  clearly  mani- 
fest intention  to  make  section  341  applicable  to  wood  imported  by  Govern- 
ment, and  the  intention  is  to  be  gathered,  according  to  the  ordinary  rules  of 
construction,  from  the  general  scope  and  tenor  of  the  Act,  and  of  the  legisla- 
tion in  pari  wia^rict  of  which  it  forms  a  part.  I  am  of  opinion  that  the 
question  must  be  answered  in  the  affirmative.  We  find  that  in  the  City  of 
Madras  Municipal  Act  (V  of  1878),  which  was  in  force  before  the  Act  of  1884, 
there  were  pr»>visions  for  levying  taxes  on  buildings  and  lands,  on  professions 
and  salaries,  and  on  vehicles  and  animals,  and  for  levying  tolls  on  vehicles  and 
animals  entering  Municipal  limits.  Government  buildings  and  lands  were  not 
exempted  from  taxation,  though  the  Madras  Harbour  Works  were  exempted, 
as  were  also  places  used  for  public  worship  and  burial  grounds.  Besides  the 
general  tax  on  buildings  and  lands,  there  were  special  taxes  leviable  on  build- 
ings and  lands  as  a  water  rate,  and  as  a  lighting  rate.  In  regard  to  neither  was 
the  Government  generally  exempt,  but  buildings  and  land  in  F^rt  St.  George, 
which  all  belong  to  Government,  were  exempt  from  the  lighting  tax,  though 
not  from  the  water  tax.  This  is  notable  as  showing  that  the  Legislature 
had  in  mind  the  question  of  exemption  of  Government  buildings  and  lands 
and  expressly  gave  that  exemption  in  part,  though  not  generally.  Military 
officers  were  not  exempt  from  the  tax  on  salaries,  but  gun  carriages, 
ordnance  Ciirts  and  waggons,  cavalry  hoi-ses  and  vehicles  and  animals  belonging 
to  Government,  were  exempt  from  the  vehicle  and  animal  taxes,  and  it  whs 
provided  that  no  tolls  should  be  paid  "  for  the  passage  of  troops.  Government 
stores.  Government  vehicles  or  animals  or  any  other  Government  property." 
Government  was  also  exempt  from  the  provisions  of  the  sections  which  required 
persons  exercising  certain  dangerous  and  ofiensive  trades,  keeping  stables,  cart- 
etands,  &c.,  and  places  for  the  storage  and  sale  of  wood  and  other  inflammable 
substances,  to  take  out  licenses  and  pay  fees  in  respect  thereof. 

A  section   (328)  corresponding   to  section    838   of  the    present   City  of 
Madras  Municipal  Act,  existed  in  the  Act  o^  1878,  h\.\t  it  had  no  section  corres- 
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poiicling  to  section  341.  Strong  objections,  to  a  great  extent  sentimental,  were 
taken  by  military  officers  to  the  paynaent  of  a  profession  tax  under  the  Towns 
XiiDprovemeut  Act  whieh  was  then  in  force  in  the  mufassal  Municipalities,  and 
this,  together  with  certain  abuses  which  had  occurred  in  regard  to  the  levy  of 
t;he  tax  on  Government  buildings  and  lands,  led  the  Legislature  to  piss  Act 
XI  of  1881,  the  Municipal  Taxation  Act  already  referred  to,  by  which  the 
Governor-General  in  Council  wa«  empowered  to  prohibit  the  levy  of  any 
specified  Municipal  tax  payable  (1)  by  Military  Officers,  (2)  by  the  Secretary 
of  State  for  India  in  Council,  on  certain  terms  as  to  compensating  the  Munici- 
pal authorities.  It  was  after  this  Act  was  passed  that  the  present  City  of 
Madras  Municipal  Act.  1884,  was  passed,  and  in  it  we  find  section  341  intro- 
duced for  the  first  time.  No  exenjption  in  favour  of  Government  is  made  in 
this  section.  The  effect  of  this  section  is  to  impose  an  octroi  or  town  duty  on 
timber  and  firewood  brought  into  the  City.  Six  years  later  a  similar  duty  was 
iniposod  by  Act  I  of  1890  (Madras)  on  all  tobacco  brought  into  the  City,  and 
Again  we  find  no  exemption  in  favour  of  Government.  Looking  to  the  precise 
niainier  in  which  the  Government  is  exempted  from  payment  of  certain  taxes 
and  fees  and  to  the  absence  of  any  such  exemption  in  the  case  of  other  taxes 
and  fees,  it  seems  to  me  that  the  clear  intention  of  the  Legislature  was  to  give 
exemption  in  the  cases  specified,  and  not  to  give  exemptions  in  cases  not 
specified.  The  omission  of  any  exemption  in  the  ease  of  Town  duties  appears 
to  be  intelligible  enough,  and  to  bo  in  accordance  with  the  general  policy  of 
the  Supreme  Indian  Legislature  as  indicated  by  the  Municipal  Taxation  Act, 
1881.  Under  this  Act,  Government  hius  the  power  to  prohibit  the  levy  of  the 
tax  if  it  sees  fit  to  do  so  ;  but  to  hold  that  the  Legislature  when  enacting  the 
City  of  Madras  Municipal  Act,  1884,  did  not  mean  to  make  section  341  appli- 
cable to  Government,  would,  in  my  judgment,  be  opposed  to  the  manifest  inten- 
tion of  the  Act,  when  construed  in  its  natural  sense  according  to  accepted 
canons  of  interpretation  applicable  to  Indian  Satutes,  and  with  reference  to  the 
course  of  legislation  in  India  and  the  Acts  which  have  from  time  to  time  been 
passed  in  pari  vutteria. 

In  this  view  the  conviction  was  right  and  the  revision  petition  must  be 
dismissed. 

Bhashyam  Ayyangab,  J. — The  petitioner  is  the  Superintendent  of  the 
Gun  Carriage  Factory  at  Madras  and  in  his  official  capacity  caused  to  be 
brought  within  the  City  of  Madras  on  the  7th  November  1900  and  the  4th 
February  1901,  21  logs  of  timber  of  the  aggregate  weight  of  14}  tons  without 
obtaining  a  license  from  the  Municipality  of  Madnus,  on  payment  of  the  fee 
prescribed  by  section  341  of  Madras  Act  I  of  18^4.  It  is  admitted  that  the 
timber  so  brought  was  the  property  of  Government  and  was  required  for  the 
purpose  of  building  gun  carriages  for  His  Majesty's  forces  and  that  if  the  same 
5\'ere  liable  to  duty  under  section  341,  such  duty  will  have  to  be  paid  out  of 
the  Public  Indian  Revenue. 

The  petitioner;  having  been  convicted  and  fined  by  the  Chief  Presidency 
Magistrate  for  having  brought  the  timber  into  the  City  without  obtaining  a 
license  from  the  Municipality  of  Madras,  this  revision  petition  has  been  prefe- 
rred for  the  purpose  of  determining  whether  the  license  prescribed  by  section 
341  is  necessary  in  the  case  of  timber  brought  intK)  the  City  of  Madras  by 
Government.  The  legality  of  the  conviction  of  the  petitioner  is  questioned 
solely  on  the  ground  that  he  was  not  bound  to  obtain  the  license  prescribed  by 
section  341,  and  it  is  the  only  question  that  has  been  argued.  The  learned 
Advocate-General,  who  appears  for  the  petitioner,  bases  his  contention  on  three 
grounds  ;^ 
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i.     tJiat  section  341  is  merely  ancillary  to  section  33Sf  afid  that  the  exemp- 
tioir  in  favour  of  Government  in   the    latter   w  therefore   equally 
applicable  to  the  former  ; 
ii.     that  the  exemption  frohi  payment  of  tolls  made   by   section    174   in 
favour  of  Government  18  applic^ible   to  the    license-fee    prescribed 
by  section  341,  such  fee  amouinfing  in  fact  to  a  toll ;  and 
iii.     that  the  Crown  is  not  bound  by  the  taxing  provision    of  a   St-itnte 
unless  there  be  express  word»  to  bind  it  or   unless   the   inference 
that  it  was  intended  to  bind  the  Crown  is  n7anifest  and  irresistible 
whereas  on  the  true  construction  of  Madras  Act  1  of  1884    no  sucb 
intention  is  anywhere  to  be  found. 
The  first  two  grounds  are  clearly  untenable   and    present   no   difficulty. 
Section  338  enjoins  that  yearly  licenses  should  be  obtained  in  respect   of  every 
place  set  apart  for  the  sale  or  storage  (for  other  than    private  use)  of  timber  or 
firewood,  cfec,  by  the  occupier  of  such  place.     The  fee  and  the   rate   of  fee   ior 
the  issue  of  such  licenses  are  to  be  fixed  by  the  Commissioners  with   the   sanc- 
tion of  the  Governor  in  Council  under  section  420,  and  **  the  president  may,  as 
he  in  his  discretion  and  under  such  restrictions  and  regulations  as  he  thinks  fit, 
grant  or  refuse  such  license.  "  The  proviso  to  section   338,   exempts   from  the 
operation  of  the  section  any  such  place  in  the  occupation  or  under  the  control  of 
Government.  This  section  (338)  was  practically  in  force  since  1867.  But  section 
341  was  enacted  only  in  1884  and  is  in  no  sense  ancillary  to,  or  dependent  upon, 
section  338.     It  really  imposes  octroi  duties  or  town  duties  on  the  importation 
of  timber  or  firewood,  the  duty  being  regulated  with  reference    to  its   weight. 
The  importer  is  required,  on  payment  of  the  duty,  to  obtain  a  license  specifying 
the  place  and  conditions  of  storing  of  the  timber  or  firewood  and  the  President 
has  no  discretion  to  refuse  such  license.     The  specification,  in    the   license,   of 
the  intended  place  of  storing  will  enable  the  Municipal  Commissioners  to   find 
out  if  the  occupier  of  such  place  of  stonige,  if  it   be   not  in    the  occupation   or 
under  the  control  of  Government,  has  obtained  the  license  prescribed  by  section 
338,     The  primary  object  of  section  341  is  the  levy  of  import  duty  and   that  is 
entirely  independent  of  section  338.     Incidentally,  no  doubt,  provision  is  made 
in  section  341  in  view  to  check  the  evasion  of  section  338   in   ca.ses   to  which 
that  section  is  applicable.     Timber  or  firewood  imported   by   Government  uiay 
or  may  not   be  stored    in  a  place  in    the   occupation  or   under  the   control  of 
Government.     It  is  impossible  to  connect  section  341  and  section   338  in   such 
a  way  as  to  justify  the  engrafting  on  the  former,  of  the  exemption  in    favour  of 
Government  contained  in  the  latter. 

The  second  ground  urged  proceeds  upm  the  assumptions  that  the  scope 
of  section  174  is  much  wider  than  it  really  is  and  that  the  duty  leviable  under 
section  34l  can  be  regarded  as  a  **  toll.'*  A  reference  to  section  98,  particularly 
to  clause  9,  shows  that  tolls  leviable  under  the  Act  are  only  in  respect  of  vehicles 
and  animals  entering  the  Municipal  limits.  Such  tolls  are  dealt  with  in  sec- 
tions 170-178  under  the  heading  of"  tolls  on  animals  and  vehicles  entering 
the  Municipal  limits"  and  the  rates  of  tolls  and  the  vehicles  and  animals  in 
respect  of  which  tolls  are  leviable  are  specified  in  schedule  D.  A  reference  to 
the  schedule  shows  that  the  rate  of  tolls  varies  according  as  the  animals  or 
Vehicles  are  laden  or  not  laden.  So  far  as  Government  is  concerned  section 
174  exempts  Government  from  payment  of  tolls  for  the  passage  of  Government 
vehicles  or  animals.  Government  stores  or  any  other  Government  property. 
The  exem[)tion  can  only  relate  to  tolls  leviable  as  such  under  section  170  of  the 
Act  ami  they  are  specified  in  schedule  D.  I  do  not  advert  to  the  amendment 
of  that  section  by  the  Indian  Tolls  (Army)  Act  (II  of  1901  )  as  the  amenduicut 
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does  not  affect  the  question  under  consideration.  The  duty  leviable  nfidcf 
section  341  is  not  for  the  passage  of  timber  or  firewood,  within  the  meaning  of 
jsection  174,  but  for  importing  the  same  into  the  City.  The  exemption  in 
favour  of  Government  in  section  174,  can  only  apply  to  duties  leviable  under 
the  Act  as  "  tolls  "  (  section  170  )  and  cannot  be  extended  to  section  341  even 
if  the  duty  prescribed  by  the  latter  can  be  regarded  as  a  '*  toll  "  in  its  general 
eense.  In  my  opinion  the  duty  imposed  by  section  341  on  timber  or  firewood 
imported  into  the  City  of  Madras  is  really  an  octroi-duty  and  that  it  is  such  is 
made  perfectly  clear  by  the  amendment  of  that  section  by  Madras  Act  II  of 
1892  providing  for  drawback  upon  timber  or  firewood  exported  Irom  Madras,  in 
respect  of  which  import  duty  hjis  been  paid. 

I  do  not  think  that  "  toll  "  even  in  its  wide  acceptation  can  compristf 
such  a  tax.  '''  Toll  "  is  delined  in  the  *  Century  Dictionary  '  as  "  a  t-ax  paid  or 
duty  imposed  for  some  use  or  privilege  or  other  reasonable  consideration  "  and 
this  definition,  I  think,  brings  out  best  the  meaning  of  the  word  "  toll  "  from  a 
legal  ix>int  of  view.  The  learned  Advocate-General,  relying  upon  the  defini- 
tion of  '  toll "  given  in  Sheppard's  *  Abridgment*  urges  that  the  term  will 
include  octroi-duties  or  town-duties  on  the  import  of  goods.  That  definition 
is  quoted  in  the  argument  of  Counsel  in  Westover  v.  Perkin8{\)  and  I  am  by 
no  means  satisfied  that  an  octroi-duty  payable  by  the  owner  of  good's— -and 
not  by  the  buyer  as  stated  in  Sheppard's  definition — falls  within  the  definition. 
It  seems  to  me  that  the  definition  quoted  above  from  the  Century  Dictionary 
succinctly  expresses  the  idea  conveyed  by  the  definition  in  Sheppards  *  Abridg- 
ment.' I  may  here  refer  to  the  definition  of  "  tolls  "  given  in  the  Indian  Tolls 
(Army)  Act  II  of  1901,  section  2  (A),  which,  while  more  comprehensive  than 
'*  tolls  "  referred  to  as  such  in  Madras  Act  I  of  1884,  expressly  excludes  customs- 
duties  and  octroi-duties  or  town-duties  on  the  import  of  goods. 

The  learned  Advocate-General  bases  his  contention  chiefly  on  the  third 
ground.  The  substance  of  his  argument  is  that  the  Crown  is  not  bound  to  pay 
the  duty  imposed  by  section  341  because  Government  is  neither  expressly  nor 
by  necessary  implication  included  within  the  purview  of  that  section  ;  and  that 
the  express  exemption  of  the  Crown  from  taxes  imposed  under  several  other 
sections  of  the  Act  cannot  legitimately  lead  to  the  necessary  implication  that 
the  Crown  is  liable  to  pay  taxes  imposed  by  section  341  and  certain  other 
sections  in  regard  to  which  there  is  no  similar  exenf^ption.  The  question  was 
argued  on  both  sides  with  reference  to  certain  English  and  Indian  decisions,  in 
some  of  which  it  was  held,  that  the  Crown  was  not  brmnd  because  it  was  not 
expressly  named,  and  in  others,  it  was  bound  though  not  expressly  named. 
The  extent  to  which  decisions  in  English  Courts,  passed  with  reference  to 
Statutes  of  Parliament  and  the  prerogatives  of  the  Crown  under  the  English 
Law,  will  be  a  safe  guide  to  the  interpretation  of  Acts  piissed  by  the  Indian 
Legislature  and  the  prerogatives  of  the  Crown  in  India,  will  depend  very  much 
upon  the  policy  and  course  of  Indian  legislation  and  the  powers  of  the  Indian 
Legislature — especially  of  the  Provincial  Legislatures,  whose  competence  to 
affect  by  legislation  the  prerogatives  of  the  Crown  is  seriously  doubted  by  Sir 
Courtenay  Ilbert  in  his  recent  work  on  the  "  Government  of  India  "  (at  paees 
223  and  226).  ^ 

Is  is  unnecessary  to  advert  to  the  powers  of  the  Indian   Legislature   and 
the  course  of  Indian  legislation  prior  to  3   cfe   4    William   IV   (1833),   cap.    85 
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which  vested  the  legisUfcive  power  of  the  Indian  Government  exclusively  in 
the  Governor-General  in  council.  Section  43  of  that  Act  defined  the  poweri 
of  the  Indian  Legislature  as  follows: — 

*'  And  be  it  enacted  that  the  said  Governor-General  in  Council  shall 
have  power  to  make  laws  and  regulations  for  re|)ealing,  amending  or  altering 
any  laws  or  regulations  whatever,  now  in  force,  or  hereafter  to  be  in  force  in 
the  sjiid  territories  or  any  part  thereof  and  to  make  laws  and  regulati<lns  for  all 
persons,  whether  British  or  native,  foreigners  or  others  and  for  all  Courts  of 
Justice  whether  established  by  His  Majesty  s  charters  or  otherwise  and  the 
jurisdictions  thereof,  and  for  all  places  and  things  whatsoever  within  and 
throughout  the  whole  and  every  part  of  the  said  territories  and  for  all  servants 
of  the  said  Company  within  the  dominion  of  princes  and  states  in  alliance  with 
the  said  Company ;  save  and  except  that  the  sairl  Governor-General  in  Council 
shall  not  have  the  power  of  making  any  laws  or  regulations  which  shall  in  any 
way  repeal,  vary,  suspend  or  affect  any  of  the  provisions  of  this  Act  or  any  of 
the  provisions  of  the  Acts  for  punishing  mutiny  and  desertion  of  Officers  and 
Soldiers  whether  in  the  service  of  His  Majesty  or  of  the  Siiid  Company,  or  any 
provisions  of  any  Act  hereafter  to  be  passed  in  any  wise  affecting  the  said 
Company  or  the  said  territories  or  the  inhabitants  thereof  or  any  laws  or  regula- 
tions which  shall  in  any  way  affect  any  prerogative  of  the  Crown,  or  the  auth- 
ority of  Parliament  or  the  constitution  or  rights  of  the  said  Company  or  any 
part  of  the  unwritten  laws  or  constitution  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  whereon  may  depend  in  any  degree  the  allegiance  of  any 
person  to  the  Crown  of  the  United  Kingdom  or  the  sovereignty  or  dominion 
of  the  said  Crown  over  any  part  of  the  said  territories."  By  section  69  of  the 
same  St^itute  it  was  provided  that  the  Provincial  Governors  in  Council  were  no 
longer  to  have  the  power  of  making  laws  except  in  case  of  urgent  necessity  and 
then  only  until  the  decision  of  the  Governor-General  of  India  in  Council  should 
be  signified  thereon.  It  will  be  noticed  that  by  section  43  the  Governor- 
General  in  Council  was  prohibited  from  making  any  law  affecting  the  prerogative 
of  the  Crown.  This  provision,  however,  was  modified  by  16  &  17  Vict.,  cap. 
95,  section  26,  which  provided  as  follows: — "  No  law  or  regulation  made  by 
the  Governor-General  in  Council  shall  be  invalid  by  reason  only  that  the  same 
affects  any  prerogative  of  the  Crown,  provided  such  law  or  regulation  shall 
have  received  the  previous  sanction  of  the  Crown  signified  under  the  Royal 
Sign  Manual  of  Her  Majesty,  countersigned  by  the  President  of  the  Board  of 
Commissioners  for  the  affairs  of  India." 

When  the  Indian  Councils  Act  1861  (24  &  25  Vict.,  cap.  67),  was  passed,- 
section  43  of  8  &  4  William  IV,  cap.  85  and  section  26  of  16  &  17  Vict.,  cap. 
95,  were,  among  others,  repealed  and  the  legislative  powers  of  the  Provincial 
Governors  in  Council  were  restored.  Section  22  of  the  Indian  Councils 
Act  defines  the  legislative  p)wers  of  the  Governor-General  in  Council  and  it 
substantially  corresponds  to  section  43  of  3  &  4  William  IV,  cap.  85,  except  in 
one  important  particular,  i.e.,  that  the  prerogative  of  the  Crown  is  not  excepted 
from  the  legislative  authority  of  the  Governor-General  in  Council  save  of 
course,  in  so  far  as  the  matters  specially  excepted  may  comprise  certain  prero- 
gatives of  the  Crown.  Section  24  expressly  provides  that  a  law  made  by  the 
Governor-General  in  Council  shall  not  be  deemed  invalid  by  reason  only  that 
it  affects  the  prerogatives  of  the  Crown.  This  is  simply  a  reproduction  of  the 
first  part  of  section  26  of  16  &  17  Vict.,  cap.  95,  which  section  was  repealed. 
This  section  is  really  superfluous  and  can  be  regarded  as  inserted  only  '  ez 
imajore  cautela*  as  an  important  change  was  made  in  the  law  by  subjecting 
the  prerogative  of  the  Crown   to   the   legislative   authority   of  the   GovernOr- 
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General  in  Coirncil,  except  in  so  far  as  such  prerogative  may  relate  to  the  affe- 
giance  of  any  person  to  the  Crown  or  to  the  sovereignty  or  dominion  of  the 
Crown  over  any  part  of  the  Indian  territories — which  are  specially  excepted 
by  the  concluding  paragraph  of  section  22.  Section  42  empowers  the  Provin- 
cial Governors  in  Council  to  make  laws  and  regulations  "  for  the  peace  and 
good  government  "  of  the  provinces,  subject  to  the  condition  that  no  Act  of 
Parliament  then  in  force  or  thereafter  to  be  in  force  in  the  provinces  is  to  be 
affected  by  any  provincial  legislation.  It  will  be  noted  that  the  matters  which 
may  be  dealt  with  by  the  provincial  Legislatures  are  not  specifically  enu- 
merated as  m  the  case  of  the  Governor-General  in  Council,  nor  are  the  matters 
coinprised  ia  the  last  paragraph  of  section  22,  which  are  excepted  from  the 
legislative  authority  of  the  Governor-General  in  Council,  specially  excepted  in 
section  42  from  that  of  the  Provincial  Governors  in  Council.  It  seems  probable 
that  it  was  considered  unnecessary  that  the  exceptions  covered  by  the  last 
paragraph  of  section  22,  should  be  engrafted  on  section  42  inasmuch  as  section 
42  empowers  Provincial  Governors  in  Council  to  make  laws  only  for  the  "peace 
and  good  government"  of  the  province,  and  that  such  power  cannot  possibly 
extend  to  any  of  the  matters  comprised  in  the  last  paragraph  of  section  22. 
Whether  this  is  so  or  not,  it  is  obvious  that  matters  excepted  from  the  legis- 
lative authority  of  the  Governor-General  ic  Council  cannot  be  within  the 
powers  of  subordinate  provincial  Legislatures.  It  is  tnie,  as  pointed  out  by 
Sir  C.  Ilbert,  that  there  is  no  section,  with  respect  to  the  laws  passed  by  provin- 
cial Legislatures  corresponding  to  section  24  which  relates  only  to  laws  passed 
by  the  Governor-General  in  Council  aflfecting  the  prerogative  of  the  Crown. 
I>oes  this  warrant  the  inference  drawn  by  Sir  Courtenay  Ilbert  that  the  provin- 
cial Legislatures  do  not  possess  the  power  which  the  Governor-General  in 
Council  haSj  of  making  laws  which  may  aflTect  the  prerogative  of  the  Crown  ? 
If  the  power  of  the  Governor-General  in  Council  to  pass  such  a  law  was  confer- 
red by  section  24^  do  doubt  the  inference  would  be  irresistible,  that  in  the 
absence  of  such  a  section  the  provincial  Legislature  ean  pass  no  such  law.  The 
power  of  the  Governor-General  in  Council  to  pass  a  law  aflfecting  the  prero- 
gative of  the  Crown  is  derived  not  from  section  24  but  from  section  22  which,, 
unlike  the  corresponding  section  43  of  3  &  4  William  IV,  cap.  85,  does  not- 
except  the  prerogative  of  the  Crown  generally  from  the  legislative  jurisdiction 
of  the  Governor-General  in  Council.  Section  42  defining  the  powers  of  the 
provincial  Legislatures  does  not  except  the  prerogative  of  the  Crown  generally^ 
from  their  jurisdiction  and  it  can  hardly  be  contended  that  there  would  be  no- 
need  or  occasion  to  affect  any  prerogative  of  the  Crowa  in  making  eflTective 
laws  and  regulations  for  the  *'  peace  and  good  government  "  of  the  province. 

The  phrase  "  peace,  order  and  good  government  "  is  used  in  several  Acts 
of  Parliament  eonferring  legislative  powers  on  Colonial  assemblies.  The  91st 
section  of  the  British  North  America  Act,  1867,  provides  that  it  shall  be 
lawful  for  the  Queen,  with  the  advice  and  consent  of  the  Senate  and  the  House 
of  Commons,  to  make  laws  for  the  "  peace,  order  and  good  government  " 
of  Canada,  in  relation  to  all  matters  not  coming  within  the  class  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of  the  provinces.  In  Rua- 
sell  V.  The  Queen  (1)  a  question  was  raised  as  to  the  validity  of  the  Canada 
Temperance  Act,  1878,  passed  by  the  Dominion  Parliament  and  it  was 
held  by  the  Privy  Council  that  the  Act  did  not  come  within  one  of  the  classes 
of  subjects  assigned  to  the  provincial  Legislatures  and  was  intra  vires  of 
the  Dominion  Parliament,  being  of  a  nature  which  fell  within  the  general  au- 
thority of  Parliament   to   make   laws   for   the  order  and  good  government  of 

(1)  L.  R.,  7  App.  Cae.,  829. 
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CanfK^a.  In  Ashbury  V.  Ellis  (I)  a  contention  was  raised  that  the  Act  of 
Parliament.  15  &  16  Vict.,  cjvp.  72,  which  gave  to  the  Legislature  of  New  Zea- 
land power  *'  to  make  laws  for  the  peace,  order  and  good  government  of  New 
Zealand  provided  that  no  such  law  be  repugnant  to  the  laws  of  England  " 
did  not  give  power  to  subject  to  its  judicial  tribunals  persons  who  nei- 
ther by  theiAselves  nor  by  their  agent  were  present  in  the  colony.  It  was  • 
argued  that  though  the  law  was  not  repugnant  to  the  laws  of  England,  yet 
the  moment  an  attempt  was  made  by  the  Legislature  of  New  Zealand  to  affect- 
persons  out  of  New  Zealand,  that  moment  the  local  limitations  of  the  juris- 
diction were  exceeded  and  the  attempt  was  nugatory.  Their  Lordships  of 
the  Privy  Council  overruled  the  objection,  it  being  in  their  opinion  "  clear 
that  it  is  for  the  peace,  order  and  good  government  of  New  Zealand  that  the 
Courts  in  New  Zealand  should  in  any  case  of  contracts  made  or  to  be  perfor- 
ftied  in  New  Zealand  have  the  power  of  judging  whether  they  wiH  or  will  not 
proceed  in  the  absence  of  the  defendant  "  and  that  whether  a  foreign  Court 
will  or  will  not  enforce  a  judgment  passed  in  the  absence  of  the  defendant 
under  such  circumstances,  it  is  sufficient  for  trying  "  the  validity  of  Ne\^ 
Zealand  laws  in  New  Zealand  to  say  that  the  peace,  order  and  good  govern- 
ment of  New  Zealand  are  promoted  by  the  enforcement  of  the  decrees  of  their 
own  Courts  in  New  Zealand."  Though  no  question  of  prerogative  being  affe-- 
cted  by  the  colonial  Legislature  was  involved  in  either  of  the  above  cases.,  they 
afford  illustrations  of  the  liberal  interpretation  whicb  has  been  placed  by  ther 
Judicial  Committee  of  the  Privy  Council  on  the  expression  "  peace,  order  and 
good  government." 

In  Cushing  v.  Dupuy  (2)  the  question  arose  as  to  whether  the* Domi- 
nion Enactment,  40  Vict.,  cap.  41,  section  2S,  amending  the  Canadian  Inso- 
lvency Act  and  providing  that  the  judgment  of  the  Court  of  Appeal  in  mat- 
ters of  insolvency  should  be  "  final  "  could  and  did  derogate  from  the  preroga- 
tive of  the  Crown  to  allow  appeals  as  an  act  ot*  grace.  Their  Lordships  of  the 
Privy  Council  thought  it  unneces><ary  to  consider  and  decide  whether  the  Par- 
liament of  Canada  had  power  to  interfere,  by  legislation,  with  the  royal  prero- 
gative, as  in  their  opinion  the  28th  section  of  the  Insolvency  Act  did'  net  pro- 
fess to  touch  it  and  that  upon  the  general  principle  that  the  rights  of  the 
Crown  can  he  taken  away  only  by  express  worde,  the  power  of  the  Queen  to 
allow  appeals  as  an  act  of  grace  was  not  affected  by  the  enactment.  The  atten- 
titm  of  the  Privy  Council  was  drawn  to  an  Act  of  the  Parliament  of  Canada,  31 
AMct.,  cap.  1,  enacting  rules  of  interpretation  to  be  applietl  to  all  futrtre  legisla- 
tion, when  not  inconsistent  with  the  Act  or  the  context,  which,  among  others, 
provides  that  no  provision  or  enactment  in  any  act  shall  affect  in  any  manner 
or  way  whatsoever,  the  rights  of  Her  Majesty,  her  heirs,  or  successors,  unless^ 
it  is  expressly  stated  therein  that  Her  Majesty  shall  be  bound  thereby. 

An  earlier  decision  of  the  Privy  Council,  to  the  contrary  in  Ctci)illieir 
V.  Aylwin  (3)  which  was  followed  in  The  Queen  v.  Edwljee  Byramjfie  (4)  and 
in  The  Queen  v.  Alloo  Paroo  (5)  was  virtually,  if  not  expressly,  overnrled  on 
the  ground  that  the  decision  in  that  case  "  if  not  expressly  ovemilerl  hi\s  not 
been  followed  and  later  decisions  are  opposed  to  it."  A  similar  question  arose 
before  the  Privy  Council  in  1856  in  an  appeal  from  the  Sadr  Dewani  Adalat 
of  Bombay,  in  Modee  Kaikhooserow  Ho7*musjee  v.  Coaverbhaee  (6)  as  to 
the  operation  of  Act  III  of  1843  in  barring  the  pi'erogative  of  the  Crown  from 
admitting  appeals   against   an    order   rejecting  a  special  appeal    to    the  Sadr 

(1)  jl803|  A.  C,  339.  (2)  L.  R.,  5  App.  Cas.,  409.        (3)  2  Knapp's  P.C.,  72. 

(4)  3  M.I.A.^  468  at  p.  486.     (5)  3  M.I.A.,  488  at  p.  4%.        (6)  6  M.I.A.,  448  at  p.  455. 
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Dewani  Adalat  which  order  was  declared  "  final  "  by  that  Act.  Their  Lord- 
sliips  of  the  Privy  Council  held  that  the  Act  would  have  no  such  operation 
as  Indian  Legislature  had  no  power  to  limit  or  affect  the  prerogative  of  the* 
Crown  without  its  previous  sanction  and  it  did  not  appear  that  the  said  Act 
vas  passed  after  obtaining  such  sanction.  It  was  for  the  same  reason  that  Act 
VI  of  1866  (an  Act  for  granting  exclusive  privileges  to  Inventors),  passed  by  the 
Legislative  Council  of  India,  was  disallowed  by  the  Court  of  Directors  on  the 
advice  of  Her  Majesty's  law  oflScers  (  vide  Preamble  to  Act  XV  of  1859  )  that 
the  exclusive  privilege  of  the  Crown  to  grant  patents  for  inventions  wiis  aflfec- 
ted  by  the  Act.  The  Act  VI  of  1856  was  accordingly  re[)ealed  by  Act  IX  of 
1857,  but  was  virtually  re-enacted  as  Act  XV  of  1^59,  after  having  obtained 
previously  the  sanction  of  Her  Majesty  as  required  by  section  26  of  16  &  17, 
V  ict,  cap.  95. 

The  Indian  Councils  Act,  however,  removed  such  limitation  of  the  powers 
of  the  Indian  Legislature.  In  that  Act  itself  there  is  internal  evidence  that 
there  is  no  such  limitation  even  in  respect  of  the  powers  of  the  provincial  Legis- 
latures, for  section  43  contemplates  provincial  legislation,  with  the  previous 
sanction  of  the  Governor-General,  for  regulating  coins  and  patents  or  affool  iiig 
the  relations  of  Government  with  foreign  princes  or  states.  A  refeieiiCo  to 
sections  19  and  38  will  show  that  both  in  the  Governor-Generars  Council 
and  in  the  Provincial  Councils,  bills  may  be  introduced,  with  the  previous. 
sanction  of  the  Governor-General  or  Governor  as  the  case  may  be,  affecting  the 
public  revenue  of  India  or  imposing  any  charge  on  such  revenue.  1  draw 
attention  to  this  special  provision  in  connection  with  certain  English  decisions 
to  be  referred  to  hereafter  in  which  it  was  held  that  although  there  is  no  special 
exemption  of  the  King,  yet  he  is  exempted  by  virtue  of  his  prerogative  from 
the  operation  of  every  Act  imposing  a  duty  or  a  tax. 

It  has  now  been  definitively  decided  by  the  Judicial  Committee  of  the 
privy  Council  in  more  cases  than  one,  both  from  India  and  the  Colonies,  that 
an  Indian  or  Colonial  Legislature  is  not  a  delegate  of  the  Imperial  Legislature, 
that  It  is  restricted  in  the  area  of  its  powers,  but  within  that  area  it  is  unres- 
tricted. In  The  Queen  v.  Barah{l)  their  Lordships  of  the  Privy  Council,  in 
overruling  a  Full  Bench  decision  of  the  Calcutta  High  Court,  that  section  9  of 
Act  XXIII  of  1869  was  ultra  vires  of  tho  Indian  Legislature,  laid  down  the 
general  law  in  these  terms: —  "  The  Indian  Legislature  has  powers  expressly 
limited  by  the  Act  of  the  Imperial  Parliament  which  created  it  and  it  can  of 
course  do  nothing  beyond  the  limits  which  circumscribe  those  powers.  But 
when  acting  within  those  limits,  it  is  not  in  any  sense  an  agent  or  delegate  of 
the  Imperial  Parliament,  but  has  and  was  intended  to  have  plenary  powers  of 
legislation,  as  large  and  of  the  same  nature  as  those  of  Parliament  itself."  The 
same  doctrine  was  laid  down  in  a  later  case,  Hodge  v.  l%e  Qaeen(2)  by  their 
Lordships  of  the  Privy  Council  in  the  following  terms  : — "  It  upp»'ars  to  their 
Lordships,  however,  that  the  objection  thus  raised  by  the  appell.uib  is  founded 
<»u  an  entire  misapprehension  of  the  true  character  and  position  of  provincial 
Legislatures.  They  are  in  no  sense  delegates  of,  or  acting  under  mandates 
from,  the  Imperial  Parliament.  When  the  British  North  America  Act  enacted 
^li^t  there  should  be  a  Legislature  for  Ontario  and  that  its  legislative  assembly 
sjiould  have  exclusive  authority  to  make  laws  for  the  province  and  for  provincial 
purposes,  in  relation  to  the  matters  enunierated  in  section  92,  it  c<^nferred 
powers  not  in  any  sense  to  be  exercised  by  delegation  from  or  as  agent  of,  the 
i^nperial  Parliament,  but  authority,  as  plenary  and  as  ample,  within  the    limits 

(IJ  L.R.,  3  App.  Gas.,  880.  [2]  L.U.,  t)  App.  Cas.,  117, 
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prescribed  by  section  92,  as  the  Imperial    Parliament  in    the   plenitude   of  its 

))o\ver  possessed  or  could  bestow.  Within  these  limits  of  subjects  and  area,  tne 
ocal  Legislature  is  supreme  and  has  the  same  authority  as  the  Imperial  Pm*lia- 
meut."  This  principle  was  approved  of  and  followed  in  an  appeal  from  New 
rSouth  Wales  in  Powell  v.  Apollo  Candle  Comp%ny(l).  The  same  doctrine 
virtually  finds  legislative  declaration  in  section  45  of  3  &  4  William  IV,  c^ip,  85. 

In  my  opinion,  therefore,  there  can  be  no  reasonable  doubt  as  to  the  com- 
petence of  provincial  Legislatures  to  pass  laws  within  the  area  of  their  powerg 
— which  is  narrower  than  the  area  of  the  powers  of  the  Governor-General  in 
Council — though  such  laws  may  atFect  the  prerogative  of  the  Crown.  If  it 
were  otherwise,  the  powers  of  the  provincial  Legislature  to  make  laws  for  the 
peace,  order  and  good  government  of  the  province  would  be  unduly  hampered. 
There  is  no  small  degree  of  uncertainty  as  to  the  extent  of  the  prerogatives  of 
the  Crown  in  India  and  the  validity  of  no  few  enactments  of  the  provincial 
Legislature  will  be  called  into  question  in  Courts  on  the  ground  that  they 
directly  or  indirectly  affect  the  royal  prerogative. 

But  in  construing  the  general  words  of  an  enactment  it  may  be  important 
to  consider  whether  any  prerogative  of  the  Crown  will  be  affected  by  a  literal 
construction;  and  for  the  purposes  of  this  case,  it  will  be  necessary  to  consider 
whether  exemption  from  statutory  duties  and  taxes  is,  in  the  real  sense  of  the 
expression,  a  *'Crown  prerogative."  In  the  Mayor  of  Lyons  v.  East  India  Oom- 
pany(2)  the  principle  of  law  bearing  upon  the  prerogatives  of  the  Crown  in  India 
was  indicated  by  Lord  Brougham  in  the  following  terms: — "  It  is  agreed  on  all 
hands  that  a  foreign  settlement  obtained  in  an  inhabited  country  by  conquest 
or  by  cession  from  another  power  stands  on  a  different  relation  to  the  present 
question  from  a  settlement  made  by  colonising,  i.  e,  peopling  an  uninhabited 
country.  In  the  latter  case,  it  is  said  that  the  subjects  of  the  Crown  carry  with 
them  the  laws  of  England,  there  being  of  course  no  lex  loci.  In  the  former 
case,  it  is  allowed  that  the  law  of  the  country  continues  until  the  Crown  or 
the  Legislature  changes  it.  (  Vide  also  Cooper  v.  Stuari  (3),  ..... 
Then,  is  Calcutta  to  be  considered  as  an  uninhabited  district  settled  by  Eng- 
lish subjects  or  as  an  inhabited  district  obtained  by  conquest  or  cession  ?  If 
it  falls  within  the  latter  description,  has  the  English  law  incapacitating  aliens 
ever  been  introduced  ?  If  that  law  has  never  been  introduced,  has  there  been 
such  an  introduction  of  English  law  generally  that  those  parts  which  have  been 
introduced  draw  along  with  them  the  law  iouching  aliens  ?  An  answer  to 
these  three  questions  ....  will  include  a  consideration  of  the  only 
reason  for  the  proposition  upon  which  the  judgment  below  is  mainly  rested, 
viz,  that  the  royal  prerogative  extends  necessarily  and  immediately  to  all  acqu- 
isitions however  made  and  that  the  forfeiture  of  aliens' real  estate  is  parcel  of 
that  prerogative."  In  considering  these  three  questions,  their  Lordships  after 
adverting  to  the  contention  that  there  is  something  in  the  law  incapacitating 
aliens,  which  makes  it,  so  to  speak,  of  necessary  application  wheresoever  the 
sovereignty  of  the  Crown  is  established,  as  if  it  were  inherent  in  the  nature 
of  the  sovereign  power,  and  pointing  out  with  reference  to  the  law  of  various 
countries,  that  there  is  no  warrant  in  the  nature  of  the  thing,  for  the  position 
that  this  right  is  an  incident  of  sovereignty,  observe  as  follows: — "  Besides, 
if  reference  be  made  to  the  prerogative  of  the  English  Crown,  that  prerogative 
in  other  particulars  is  of  as  high  a  nature,  bein^  given  for  the  same  purpose 
of  protecting  the  State,  and  it  is  not  contended  that  those  branches  are  exte- 
nded to  Bengal.     Mines  of  precious  metals,    treasure-trove,   royal    fish    are  all 

*  [1]  L.U.,  10  App.  Cas.,  282.        [2]  1  M.I.A.  175.        |3;  L.R.  14  App.  Gas.  286  at  p.  2»1. 
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nested  in  the  Crown  for  the  purpose  of  maintftiriing  its  poorer  aird  eflatling  ift 
to  defend  the  State.  They  are  not  enjoyed  by  the  sovereign  in  all  or  even  in 
most  countries  and  no  one  has  said  that  they  extend  to  the  East  Indian  posse- 
ssions of  the  British  Crown/*  In  the  Advocate  General  of  Bengal  v.  Ranee 
£uraonioye  Dossee  (  1  )  Lord  Kingsdown,  after  adverting  to  the  introduction* 
and  establishment  of  the  English  Criminal  Law  in  India  and  its  application 
to  Natives  as  well  as  Europeans  with  reforence  to  the  prerogatives  of  the 
•Crown  (  pages  428-30  ),  to  forfeiture  of  the  pei-sonal  property  of  persons 
committing  suicide  in  Calcutta,  arrived  at  the  conclusion  that  the  English  Law 
of  *  felo  de  ae  *  and  forfeiture  of  goods  and  chattels  did  not  extend  to  a  native 
Hindu,  though  a  British  subject,  committing  suicide  at  Calcutta.  It  is  un- 
necessary to  refer  to  various  other  instances  which  will  readily  occur  to  one's 
mind,  which  according  to  the  Common  Law  of  England  are  comprised  in  the 
Toyal  prerogative,  but  in  the  very  nature  of  things  are  either  inapplicable  to 
or  have  not  been  introduced  into  India.  On  the  other  hand,  it  is  probably 
true  that  the  Crown  has,  according  to  the  Common  Law  of  India,  certain  pre^ 
rogatives  which  it  may  exercise  in  India  though  not  in  Ek>gland,  notably  the 
prerogative  of  imposing  by  an  executive  act  assessment  on  lands  and  varying 
the  same  from  time  to  time.  The  prerogatives  of  the  Crown  in  India — a  cou- 
ntry in  which  the  title  of  the  British  Crown  is  of  a  very  mixed  character — 
may  vary  in  diflferent  provinces,  as  also  in  the  Presidency  towns  as  distinguish- 
•ed  from  the  mufassal.  The  determination,  with  anything  like  legal  precision, 
of  all  the  prerogatives  of  the  British  Crown  in  India  is  by  no  means  an  easy 
task, 

I  shall  now  proceed  to  consider  how  far  the  canon  of  interpretation  comm- 
only stated  in  the  form  that  "  the  CrowD  is  not  bound  by  a  Statute  unless 
named  in  it  "  can  be  safely  applied  to  Acts  of  the  Indian  Legislature  and  in 
particular  to  taxing  Acts.  The  various  cases  in  the  English  reports,  in  which 
this  canon  of  interpretation  was  considered  and  in  some  of  which  it  was  held 
that  the  Crown  was  not  bound  because  it  was  not  expressly  named  or  included  by 
necessary  implication,  and  others  in  which  the  Crown  was  held  bound  though  not 
ISO  named  or  included  will  be  found  collected  in  Max  welTs  Interpretation  of  Statu- 
tes' (3rd  edition  pages  186-193  and  Hardcastle's  'Constructkm  of statuory  laAv,2nd 
Edition  page3  401-421.  It  may  not  be  easy  to  recniHIe  all  the  cases  or  to  deduce 
therefrom  certain  definite  rules  of  interpretation.  Tho  ieatWng  canon  seems  to 
be  that  laid  dowB  by  Lord  Coke  in  the  Mugdalene  College  ca8e{2),  which  the 
Ma<?ter  of  the  Rolls  states  as  f()ll(»ws  in  Ex  parte  PostrncButer-Oenera^^) : — 
**  Where  an  Act  of  Parliament  is  made  for  the  public  good,  the  advancement 
of  religion  and  justice,  and  to  prevent  injury  and  wrong,  the  King  shall  be 
bound  by  such  Act  though  not  particularly  named  therein ;  but  where  a  Statute 
is  general  and  any  prerogative,  right,  title  or  interest  i's  thereby  divested  or 
taken  from  the  King,  in  such  case  the  King  shall  not  be  bound  unless  the^ 
Statute  is  made  by  express  terms  to  extend  to  him."  The  Master  of  the  Rolls^ 
after  observing  that  that  is  the  general  rule  and  that  the  point  came  before 
the  Court  of  Exchequer  in  Attorney -General  v.  Ik>nald^on{^)  awd  there  Baron 
Alderson,  in  delivering  the  judgment  of  the  Court,  said  : — "It  is-  a  well-esta- 
blished rule,  generally  speaking,  in  the  construction  of  Acts  of  Parliament  that 
the  King  is  not  included  unless  there  be  words  to  that  effect, "  hdd  that  alth- 
ough the  Crown  was  named  in  some  of  the  sections  of  the  Bankruptcy  Act,. 
1869,  it  was  not  bound  by  the  other  provisions^  of  the  Act  so   as   ta  deprive  it 
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of  its  undoubted  prerogative  of"  Extent."  This  is  one  of  the  cases^  which  the- 
learned  Advocate-General  relies  upon.  A  reference  to  the  judgment  of  the^ 
Master  of  the  Rolls  will  show  that  the  decision  is  based  not  only  upon  the  general- 
canon  of  interpretation,  but  also  upon  the  positive  conclusion  he  arrived  at? 
from  the  wording  of  the  sections  that  the  Legislature  intended  not  to  deprive 
the  Crown  of  its  undoubted  prerogative. 

Adverting  to  the  first  portion  of  Lord  Cokes  rule,  Maxwell  (at  page  199)' 
points  out  that  it  would  probably  be  more  accurate  to  say  that  the  Crown  is- 
not  excluded  from  the  operation  of  a  Statute  where  neither  its  prerogative 
rights  nor  property  are  in  question.  As  regards  the  latter  portion  of  the  rule^ 
judicial  decisions  have  clearly  established  that  the  Crown  is  sufficiently  named 
in  a  Statute,  within  the  meaning  of  the  rule,  when  the  intention  of  the  Legis- 
lature to  include  it  is  clear  and  manifest.  The  canon  of  interpretation  simply 
amounts  to  this,  that  it  is  to  be  presumed  that  the  Legislature  does  not  intend 
to  deprive  the  Crown  of  any  prerogative  right,  or  property  unless  it  expresses 
its  intention  to  do  so  in  explicit  terms  or  makes  the  inference  irresistible. 
Such  a  rule  of  interpretation  is  not  peculiar  to  the  Crown.  It  is  analogous  to 
and  founded  upon  the  principle  on  which,  for  instance,  the  following  canons- 
of  interpretation  are  equally  applicable  to  the  construction  of  Statutes —  viz.  : 
<i),  it  is  a  sound  rule  to  construe  a  Statute  in  conformity  with  the  common 
Law  rather  than  against  it,  except  where  and  so  far  as  the  Statute  is  plainly 
intended  to  alter  the  course  of  the  Common  Law  (The  Queen  v.  Morris)  (1)  ;. 
(ii),  it  is  a  maxim  that  a  Statute  made  in  the  aifiru)ative,  without  any  negative 
•expressed  or  implied  does  not  take  away  the  Common  Law  (  Coke  )  ;  (  iii  )^ 
**  where  there  are  general  words  in  a  later  Act  capable  of  reasonable  and  sensi- 
ble application,  without  extending  them  to  subjects  specially  dealt  with  by 
earlier  legislation, you  are  not  to  hold  that  eailier  legislation  indirectly  repeal- 
ed, altered  or  derogated  from  merely  by  force  of  such  general  words  without 
any  indication  of  a  particular  intention  to  do  so  "  — *  generaUa  apecialibus^ 
non  derogam '  (  Seward  v.  "  Vera  Crtvz"  [  2  ])  ^  [  iv  ],  the  general  rule  un- 
doubtedly is  that  the  jurisdiction  of  Superior  Courts  is  not  taken  away  except 
by  express  words  or  necessary  implication  [  klham  v.  Pyke  [  3  ]  ],  eta  Theee^ 
compendious  canons  of  interpretation  which  are  in  the  nature  of  maxims  can 
only  be  regarded  as  mere  guides  to  the  interpretation  of  Statutes  and  ought 
not  CO  be  applied  as  if  they  were  statutory  clauses,  enacted  with  all  the  preci- 
sion and  provisos  of  an  Interpretation  Act. 

In  Theberge  v.  Laudary  [  4  ]  the  Lord  Chancellor  in  an  appeal  from 
the  Superior  Court  of  Quebec  in  Canada,  while  holding  in  that  particular 
case  that  the  Crown  had  not  the  prerogative  of  admitting  an  appeal  from  a 
judgment  of  the  Superior  Court  under  the  "  Quebec  Controverted  Elections 
Ace,  1875,  '*  affirmed  the  general  principle  of  construction  in  the  following 
^ords : —  ''  Their  Lordships  wish  to  state  distinctly  that  they  do  not  imply 
any  doubt  whatever  as  to  the  general  principle  that  the  prerogative  of  the  Crown 
cannot  be  taken  away  except  by  express  words;  and  that  they  would  be  prepa- 
red to  uphold  ,  as  often  has  been  held  before,  that  in  any  case  where  the  prero- 
gative of  the  Crown  has  existed,  precise  words  must  be  shown  to  take  away 
that  prerogative.  " 

This  emphatic  statement  of  the  rule  being  founded  upon  general  princi- 
ples of  constructions  is  undoubtedly  applicable  as  much  to  Indian  enactments 
as  to  Colonial  or  Imperial  Statutes ;  and  if  general  words  of  an  Indian   enact- 

1 1  I  L.  R.  1  C.  C.  R.,  90  at  p.  95.  1 2 1  L,  R.,  10  App.  Cos.,  69  at  p.  68. 
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ment  are  snch  as  according  to  their  literal  interpretation  tvonld  divest  thd 
Crown  of,  or  take  away  from  it,  any  prerogative,  right,  title  or  interest,  they 
would  certainly  have  to  be  construed  in  a  limited  Jiense  so  as  not  to  produce 
such  a  result  which,  it  may  bi;  reasonable  to  infer,  could  not  have  been  in  the 
<;ontcmplation  of  the  Legislature,  in  the  absence  of  a  clear  in<iication  of  an  in- 
tention to  the  contrary.  But  it  is  unduly  stretching  the  language  of  the  rule, 
to  bring  within  its  scope  general  words  of  a  Statute  imposing  a  tax  and  claim 
exemption  for  the  Crown  on  the  ground  that  the  Crown  is  divested  of  any 
prerogative,  right,  title  or  interest,  by  giving  full  effect  to  the  general  words. 

So  far  as  exemption  from  any  tax  imposed  by  a  Statute  is  concerned, 
the  question  for  determination  is  whether  according  to  the  right  construction 
of  the  Statute,  the  Crown  is  or  is  not  made  liable  to  pay  the  tax.  In  the 
former  case,  it  is  bound  to  pay  ;  in  the  latter,  it  is  not  ;  in  neither  case  is  there 
any  question  of  prerogative.  The  rule  of  construction  above  adverted  t^  cannot 
itself  be  regarded  as  a  prerogative  of  the  Crown.  A  Statute  imposing  a  tax 
<ipon  Crown  property,  which  tax  will  be  payable  out  of  the  public  revenue, 
•cannot  reasonably  be  regarded  as  divesting  the  Crown  of  any  right,  title  or 
interest,  within  the  meaning  of  the  above  rules — especially  when  such  tax  is 
levied  for  purposes  connected  with  the  good  government  of  the  country,  for 
which  purpose,  such  revenues  are,  in  India  vested  in  trust  in  the  Crown,  by 
section  39  of  21  &  22  Vic,  cap.  106. 

In  the  English  reports,  the  above  canon  of  interpretation  has  often  been 
referred  to,  as  in  Attorney -General  v.  Do7uddf^on{l),  as  a  well-established  rule, 
according  to  which,  generally  speaking,  the  Crown  is  not  included  in  a  Statute 
unless  there  be  words  to  that  effect  ;  and  the  exemption  of  the  Crown  from 
payment  of  rates  imposed  by  Statutes  is  referred  to  as  an  implied  prerogative 
right  of  the  Crown.  The  state  of  the  English  law  on  this  question  was  fully 
reviewed  and  considered  by  the  House  of  Lords  in  Coomber  v.  Jnfttices  of 
Berk8(2),  I  cannot  do  better  than  quote  the  following  extracts  from  the 
judgments  of  Lords  Blackburn  Watson  and  Bramwell  in  that  case.  Lord  Black- 
burn (  pages  65-66  ): —  "  In  The  Kivg  v.  Cook[i^]  the  general  principle  as  to 
the  construction  of  statutes  imposing  charges  as  containing  an  exemption  of 
the  Crown  wjis  laid  down.  That  was  a  case  raising  the  question  whether  the 
duty  on  post-horses  was  exigible  in  respect  of  post-horses  carrying  an  express 
from  the  Governor  of  Portsmouth  to  one  of  His  Majesty's  Principal  Secretaries 
of  State,  which  was  not  on  any  private  business  whatever,  but  wholly  related  to 
the  public  concerns  of  this  kingdom.  It  was  held  that  it  was  not  exigible. 
L)rfi  Kenyon,  delivering  the  judgment  of  the  Court,  says  *  Now,  although 
there  is  no  special  exemption  of  the  King  in  this  Act  of  Parliament  [25  Geo.  3, 
cap  51]  yet  I  am  of  opinion  that  he  is  exempted  by  virtue  of  his  prerogative 
in  the  same  manner  as  he  is  virtually  exempted  from  the  43rd  Eliz.  and  every 
other  Act  imposing  a  duty  or  tax  on  the  subjects.'  There  may  well  be  expres- 
sions in  an  Act  imposing  a  duty  or  tax  on  the  subjects,  sucli  as  to  show  that  the 
intention  of  the  Legislature  was  to  impose  the  duty  on  some  property  belong- 
ing to  the  Crown.  But  I  do  not  think  it  made  out  that  there  is  any  such  in- 
tention shown  in  the  Income-tax  Act.  Reliance  was  placed  in  the  argument  on 
the  general  words  of  the  rule  '  which  rule  shall  be  construed  to  extend  to  all 
lands,  tenements  and  hereditaments  or  heritages  capable  of  actual  occupation 
of  whatever  nature  and  for  whatever  purpose  occupied  or  enjoyed.'  But  I  do 
not  think  this  can  be  construed  as  taking  away  the  exemption,  by  virtue  of 
the  prerogative,  of  property  actually  occupied  or  enjoyed  by    the   Crown    . 

Ill  10  M.  &  W.,  117;  11  L.J.,  |Ex.!,  338.  |2/  LR.,  9  App.  Cas.,  61  at  pp.  65-66. 
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1  should  rather  infer  that  those  who  framed  the  Act  thought   that   unless   ex- 
pressly named,  such  au  occupation  would  have  been  exempted  ....  There 
had  been  a  considerable  number  of  decisions  on  the  poor-rate,  which  laid   down 
a  much  wider  principle  than  that  laid  down  in  Tke  Kioig   v.    6Wi[l],   namely, 
that  whenever  property  was  occupied  for  *  public  purposes  '   it    was   exempted 
from  poor-rate.     In  the  Afet'sey  Docks  v.  Cunfieron[2]  it    was   decided   by  this 
House  that  the  exemption  to  such  an   extent   could   not   be   supported.     But, 
whilst  this  was  decided,  it  was  not  said  that  all   the   cases   which   established 
exemptions  on  the  ground    indiciited   in    The   Kivg   v.    Cook[i]   were   wrong. 
The  passage  at  pages  464, 465,  in  the  opinion  of  the    majority  of  the   Judges, 
which  I  delivered  and  which  hixs  been  so  often  quoted,  shows    that   those   who 
joined  in  that  opinion  thought  that  many  of  them,  such  as  those  deciding  that 
buildings  occupied  by  the  Post  Office,  the    Horse   Guards,   or   the   Admiralty, 
were  exenipt,  were  obviously  right  and  that  those  which  decided  that  buildings 
occupied  for  Police  and  for  the    Assize  Courts    were    exempt,    though   not   so 
obviously  right,  were  capable  of  being  suj)ported  on  a  ground  that  did  not  touch 
the  case  then  before  the  House.     I  do  not  think  that   opinion  can  be   properly 
cited  as  an  authority  that  those  cases  were  rightly  decided,  but   certainly  their 
authority  was  not  weakened  by  anything  said  in  that  opinion.     The   House,  in 
Mersey  Bodes  v.  Cameron(2\  did  not  decide  that  thoseoases  to    which  I    have 
referred  were  rightly  decided  ;  but  the  language  of  the    Lord  Chancellor  (Lord 
Westbury)  at  page  505,  seems  to  me  to  add  to  their  authority.     He  there  says, 
that  the  '  public  purposes'  to  make  an  exemption  must  be  such  as  are  required 
«nd  created  by  the  government  of  the  country  and  are  therefore  to  be   deemed 
part  of  the  use  and   service   of  the   Crown  ' ;  and   in  Greig   v.    University  of 
i!dinbfJbrgh{S)y  he  more  clearly  shows  what  was  his  view  by  using  this  language, 

*  property  occupied  by  servants  of  the  Crown,  and  (  according  to  the  theory 
of  the  Constitution  )  property  occupied  for  the  purposes  of  the  administration 
of  the  government  of  the  country,  became  exempt  from  liability  to  the  poor- 
rate.'     Lord  Cran  worth  (  Mersey  Docks  v.    Cameron{2) )   by   using  the   words 

•  more  or  less  sound,'  seems  to  me  to  guard  against   being   supposed  to   decide 
that  those  cases  which  proceeded  oa  this  ground  were  all  right  in  deciding  that 
the  purposes  were  those   of  the   public   government,  to   such  an   extent  as  to 
bring  them  within  the  principle  of  Tlie  King  v.  Cook{\)y  but  he   certainly  does 
not  at  all  impeach  them.     The  Scotch  cases  on  the  Scotch  poor  law  proceed  on 
a  similar  ground.     It  has  been  pointed  out  that  in  the  Scottish    poor  law,  half 
the  poor-rate  is  imposed  on  the  owner  in  respect  of  property,   and   so   far   the 
case  is  more  closely  analogous  to  that  of  the  income-tax  ;  but,  I  think,  that  whe- 
ther the  rate  is  exigible  in  respect  of  property,  or  in  respect  of  occupation,  the 
^ound  of  exemption  must  be  the  same,    viz.,  as  said  by    the   Lord   Chancellor 
<  Cairns)  in  Ch^eig  v.  University  of  £dinburgh(»i),  the  Crown  not  being  named 
in  the  English  or  Scotch  Statutes  on  the  subject  of  assessment,  and   not   being 
bound  by  Stsitute  when  not  expressly    named,  any    property   which   is  in   the 
occnpation  of  the  Crown  or  of  persons  using  it  exclusively  in  or  for   the  service 
of  the  Crown  is  not  rateable  to  the  relief  of  the  *poor'  (pages  67 — 69    ..... 
I  do  not  say  that  the  Assize  Courts,  maintained  by  the  county  for  the  adminis- 
tration of  the  Queen's  justice    in    the   Qiu^en's   Courts,   are   quite   so    clearly 
occupied  by  the  servants  of  the  Crown,  as  those  Courts   which   are   maintained 
by  the  Woods  and  Forests  out  of  the  general  revenue  of  the   country.     Nor  do 
I  say  that  the  Police  Station  maintained  by  the   county    for   the   maintenance 
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of  the  police  is  quite;  SO  clearly  occupied  by  the  servants  of  the  Crown  am^  ^ 
barrack  maintained  for  soldiers,  and  paid  lor  out  of  the  f^enenvl  revenues  of  the 
country.  Bnt  1  think  there  is  great  reason  for  saying  that  both  are  maintained 
for  the  purposes  of  the  administration,  or  those  purposes  of  the  Government 
which  are,  according  to  the  theory  of  the  ConxtitutiDn,  administered  by  the 
Sovereign.  If  it  was  a  ne\y  point  whether  buildings  occupied  for  the  purpose 
of  County  Courts  and  County  Police  were  liable  to  be  rated  for  the  poor-rate, 
I  think  there  would  be  considtmble  force  in  the  argument  that  the  county 
occupying  property  in  order  to  fulfil  a  duty  to  the  Cn)wn  which  it  is  required 
to  fulfil  at  its  own  expense,  is  not  occu[)ying  it  for  the  Government,  or  in  the 
service  of  the  Government  But  as  for  many  year:  pn)|)erty  thus  occupied  htw 
been  uniformly  held  exempt  from  the  poor-iate,  I  do  not  think  your  Lordship^^ 
ought  now  to  hold  that  it  is  liable  to  poor-rate  (pages  G9-70)  .,..  It- 
seems  to  me  that  it  is  not  material  whether  the  asnes^ment  Statute  imposing- 
any  tix,  does  so,  like  the  Poor-rate  Acts,  for  a  local  purpose,  or  like  the  Statute 
imposing  a  duty  on  post-horses,  considered  in  2V/e  Kivfj  v.  Cook  [1],  or  the 
inconie-tax,  for  an  imperial  purpose.  In  each  there  is  an  implied  exemption 
on  the  ground  of  prerogative.  And  if  the  property  is  so  held  as  to  bring' 
it  within  the  ground  of  exemption  for  the  o?ie  Statute,  it  must  fturely  be 
brought  within  the  ground  of  exemption  for  the  other  [jige  71  ]  .  ,  .  . 
Lord  Watson. — It  was  accordij»gly  argued  for  the  appellant  that  your  Lord- 
ships are  free  in  this  case  to  consider  all  questions  as  to  the  proper  extent  and 
limit  of  Crown  privilege,  as  if  these  had  now  arisen  for  the  iii-st  time  for  deci- 
sion.  The  statement  in  point  of  fact  ujwn  which  that  argument  was  rested  is- 
not  strictly  accurate,  because  as  has  been  pointed  out  by  my  noble  and  learned 
friend^  the  Court  in  TAeA'fwigfv,  CooA*(l)  gave  effect  to  the  privilege  of  the 
Crown  not  in  the  case  of  a  local  bat  of  a  genera)  tax,  holding  that  such  privi- 
lege extended  not  only  to  the  Act  of  Elizabeth,  but  to  every  Act  imposing  a» 
tax  upon  thie  subjects  of  the  Crown.  But  I  should  have  been  prepared  to  holdy 
apart  from  the  authority  of  that  case,  that  the  appellant's  contestation  upon 
this  point  is  untenable.  The  exemption  of  the  Crown  from  the  incidence  of 
rating  Statutes  is  a  general  privilege  and  is  nowise  dependent  upon  the  local 
or  imperial  character  of  the  rate.  It  t;ikes  effect  in  aU  cases,  when  the  Crown 
is  not  named  in  the  statute,  or  I  should  prefer  to  say,  in  all  cases  where  the 
enactments  do  not  take  away  the  privilege,  either  in  express  terms  or  by  plain 
and  necessary  implication.  There  is  liot,  in  my  opinion,  one  kind  of  Crown 
exemption  from  the  Statute  of  Eh'zabeth  and  another  kind  of  Crown  exemption 
from  the  Income  Tax  AcLs,  (page  76)  ....  Lord  BnimwelL — The  poor* 
rate  in  local.  Whatever  exempts  part  of  the  property  in  a  rated  locality,  adds 
to  the  burden  on  the  rest,  and  theie  is  this  additional  hardship,  that  the  exe- 
mpted part  may  increase  the  burden  itself  by  adding  to  the  numbers  ehargeable 
on  the  rate.  Moreover,  the  reasoning  on  which  thnt  exemption  was  founded 
may  be  doubtful.  But  it  is  the  law  ;  the  kiw  as  confirmed  in  this  House  by  the 
reasoning  in  the  MevHey  JJocJcs  caise{2).  ....  For,  as  I  have  said,  there 
is  some  hardship  in  exempting  any  property  from  a  local  rate,  there  is  none  in 
exempting  from  a  general  tax  a  class  of  property  everywhere  within  the  range 
of  that  tax.  The  payers  and  receivers  of  tlie  })c)or-rar.e  are  not  the  same.  If 
the  Crown  jxiid  income-tax,  it  would  be  at  once  ))ayer  and  receiver.  And  in- 
<leed  in  one  view  the  question  is  unim})ortant.  For  if  this  kind  of  property 
pays  everywhere,  a  less  rate  of  inconre-tax  will  be  ncces.sary  and  a  greater  local 
rate  everywhere.  Whereas  by  our  decision  more  inoome-tnx  vmiy  be  required 
|ind  less  local  rate.    And  this  is  what  many  j,>eople  think  desirable  (pjiges  79-80)/* 

[1] .-)  T.R.;r>]9.  (2>  11  iJ.L.c,  14:^ :  :%'>  i.J..  (M.c).  i. 
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It  IS  clear  from  the  above  extracts  that  unless  the  Crown  is  included 
expressly  or  by  necessary  in»p]ication,  Crown  proporby  is  not  liable  in  England 
to  any  ratos  or  taxes.  Adverting  to  Lord  Bramwell  s  adverse  criticism  of  th^ 
<j(mrse  of  decisions  ;u?  to  Crown  exemptions,  I  may  mention  that  it  is  stated  in 
Castle's  Law  of  Rating  (2ikI  edition,  1886)  at  page  121,  that,  "within  the  last 
few  yeai-s  attempts  have  been  made  in  Parliament  to  carry  through  an  Act 
which  will  remove  the  exemption  from  rateability  of  Government  property. 
Lords  Kenyon  and  Blackburn  refer  to  the  exemption  of  the  Crown,  as  an  im- 
plied exemption  by  virtue  or  on  the  ground  of  prerogative.  It  may  be  inferred 
from  the  observation  made  by  Lord  Blackburn  that  framei*s  of  English  Statutes 
generally  proceed  on  the  principle  that  unless  the  Crown  be  expressly  included 
it  will  not  be  bound  by  the  Statute,  and  whenever  it  is  intended  to  bind  the 
Crown,  it  is  expressly  named,  e.  gr..  The  Arbitration  Act,  1889.  section  23;  The 
Patents,  etc.  Act,  1883,  section  27  ;  The  Bankruptcy  Act,  1883' section  150 ; 
The  Interpretation  Act,  1889,  section  30;     The  Stamp  Act,  1891,  section  119. 

The  reference  by  Lords  Kenyon  and  Blackburn  to  the  prerogative  of  the 
Crown  as  the  reason  for  its  implied  exemption  must  be  understood  as  referring 
only  to  the  above  rule  of  interpretation  and  not  to  any  prerogative  of  the  Crown 
in  its  real  sense.  Similarly  the  privilege  of  the  Crown  to  use  an  invention 
without  compensation  to  the  patentee,  notwithstanding  the  grant  of  a  patent 
for  the  exclusive  right  to  the  use  of  the  invention  and  the  implied  exemption 
of  the  Crown  from  i)ayment  of  tolls,  notwith-standing  a  grant,  by  itself,  of  a 
right  to  levy  tolls,  are  referred  to  as  prerogatives  of  the  Crown,  though  such 
privilege  and  exemption  are  only  the  result  of  the  rule  applicable  to  the  inter- 
pretation of  Crown-grants,  the  grant  in  either  case  being  mAde  in  the  exercise 
of  one  and  the  same  branch  of  the  royal  prerogative  (Feather  v.  The  Queen{l)). 

In  the  Mayor,  &c,,  of  Weymouth  v.  Nti<7ent(2)  on  which  the  learned 
Advocate- General  specially  relies,  Cockburn,  C.J.,  explained  as  follows  the  im- 
munity enjoyed  by  the  Crown  from  payment  of  tolls; — "It  may  be  said  that 
the  doctrine  of  the  immunity  enjoyed  by  the  Crown  from  payment  of  tolls  arose 
in  time  when  tolls  were  levied  by  virtue  of  a  grant  from  the  Crown  or  under 
prescription  which  presumed  a  prior  grant  from  the  Crown,  and  therefore  it 
niight  well  be  assumed  that  where  tolls  were  granted  by  the  Crown,  it  was  not 
intended  by  the  Crown  that  it  should  itself  be  barred  by  the  grant;  but  whether 
that  be  the  origin  of  the  immunity  or  not,  it  has  obtained  from  the  earliest 
times,  and  it  cannot  be  supposed  that  the  Legislature  could  have  intended  to 
inake  the  Crown  liable  to  the  payment  of  those  duties,  without  making  any  men- 
tion of  the  Crown  at  all.  "  Both  on  the  groupd  of  the  exemption  of  the  Crown 
from  payment  of  tolls  and  on  the  ground  that  the  Crown  is  not  bound  by  an 
Act  of  Parliament  unless  it  is  expressly  named  therein,  it  was  held  in  that  case 
that  the  Crown  was  not  bound  to  pay  wharfage  duties  under  6  Geo.  4,  cap.  116 
for  stones  which  were  brought  by  a  barge  into  the  harbour  for  the  purpose  of 
being  used  on  Government  works  which  were  being  carried  on  there.  The 
Chief  justice  refers  to  both  these  grounds,  as  being  biised  upon  "  two  great  rules 
which,  from  an  early  period  of  our  history,  have  obtained  as  to  the  royal  prero- 
gative. "  The  decision  was  arrived  at  notwithstanding  that  there  were  only 
certain  specified  exemptions  in  the  Statute  in  favour  of  the  Crown,  from  which 
it  Wiis  ar/ued  that  it  was  to  be  iiiferre<l  that  it  was  intended  by  the  Legisla- 
ture, that  there  should  be  no  other  exemptions.  This  argument  did  not  prevail, 
the  Chief  Justice  holding  thnt-  such  exemptions  were  inserted  'ex  majore 
cautela  *  arid  where  intended  to  meet  cases,  which  it  was  thought  would  most 
likely  an'stf. 

(1)  35  L.J.,  (g.B.),  200.  (273rL.J.,  f  M.G.),  81  ;  6  B.  &  S.,  22, 

Digitized  by  VnOOQlC 


164  I.  L.  R.  25  Mad.  457. 

This  decision  follows  the  principle  laid  down  in  the  earlier  case  of  Wedover 
V.  Perkins  (  1  )  which  is  also  relied  upon  by  the  learned  Advocate-General 
apd  in  which  Lord  Campbell  said: —  "  From  time  immemorial  the  Sovereign 
has  been  exempt  from  toll  and  where  tolls  are  enforced  by  Statute  there  is  an 
implied  exemption  of  the  Sovereign  s  property.  "  In  the  case  of  Sviithett  v. 
Blythe  (?)  also  cited  in  suy>port  of  the  petition,  the  question  turned  upon 
3  Geo.  2.  cap.  36,  which  confirmed  a  patent  formerly  granted  by  the  Crown  for 
taking  tolls  in  respect  of  a  light-house.  There  was  a  proviso  that  nothing  in 
the  Act  should  extent  to  charge  the  King's  ships-of-war  with  the  duties  grant- 
ed by  the  Act  of  patent.  At  the  time  of  the  passing  of  the  Statute,  the  post 
office  packets  in  respect  of  which  t(»Il  was  claimed  from  the  Crown  were  not 
ships  owned  by  Crown.  It  was  held,  that  the  exemption  of  His  Majesty's 
ships-of-war  did  not  by  implication,  render  post  offices  packets,  with  some 
years  after  the  passing  of  the  Act  became  the  property  of  the  Crown,  charge- 
able with  toll. 

These  three  cases  proceed  on  one  and  the  same  principle  and  they  relate 
to  the  implied  exemption  of  the  Crown  from  payment  of  tolk,  in  each  of  them 
it  was  held  that  such  implication  was  not  negatived  by  the  mere  fact  that 
certain  ^emptions  in  favour  of  the  Crown  were  expressly  made  none  of  which 
covered  the  exemption  claimed. 

It  is  unnecessary  to  refer  specially  to  the  Mersey  Docks  case  (3)  which 
is  the  leading  authority  on  the  implied  exemption,  from  rates  and  taxes,  of 
Crown  property  occupied  by  or  on  behalf  of  the  Crown  for  purposes  connected 
with  any  department  of  the  government,  as  that  decision  has  been  followed 
and  fully  explained  in  the  later  decision  of  the  House  of  Lords  in  Coomber  v. 
Justices  of  Berks  [  4  ],  already  referred  to  and  quoted  from. 

The  cases  of  Perry  v.  Fames  (  5  )  and  Wheaion  v.  Maple  &  Co.  [  6  ] 
which  are  also  referred  to,  are  not  very  much  in  point.  Those  cases  turned 
upon  sections  2  and  3  of  the  Prescription  Act  [  2  and  3  William  IV,  cap.  71  ]. 
It  was  held  that  the  former  section  in  which  the  Crown  is  specially  named  did 
not  apply  to  an  easement  of  light  which  is  specially  and  exclusively  governed 
by  section  3,  in  which  the  Crown  is  omitted,  notwithstanding  that  the  Crown 
is  expressly  mentioned  in  sections  1  and  2,  and  thjit  therefore  no  easement 
of  light  against  the  Crown  can  be  acquired  by  prescription  under  section  3. 

I  shall  now  proceed  to  refer  to  certain  Indian  decisions  which  have  a 
bearing  upon  the  question  under  consideration  .  In  Secretary  of  Slate  for 
India  v.  Bornbay  Landing  &  Shipping  Co,  (7)  Westropp,  C.  J.,  after  a  full 
investigation  of  the  various  systems  of  law,  including  the  Hindu  and  the 
Mahammadan  laws,  as  to  the  prerogative  priority  of  Crown-debts,  held  that 
a  judgment  debt  due  to  the  Crown  was  in  Bombay  entitled  to  the  same 
precedence  in  execution  as  a  like  judgment  debt  in  England,  if  there  were 
no  special  legislative  provision  affecting  that  right  in  the  particular  case. 
In  answer  to  the  argument  that  section  ISb  of  the  Indian  Companies  Act 
(  X  of  I'^GC  )  was  such  sj)ecial  legislative  provision,  he  held  that  as 
the  Crown  was  not  either  expressly  or  by  implication  bound  by  sec- 
tion 183,  the  prerogative  of  the  Crown  was  not  affected.  In  the  soundness  of 
this  decision,  on  both  the  points  I  fully  concur.  In  this  case  the  general 
words  of  section  183  would,  if  literally  construed,    divest  the  Crown  of  one  of 


(1)  2  E.  &  E  ,  r»7  :  28  L.  J.,  (M.  C),  227  (2)  1  B.  &  Ad.,  509 

|31  11  H.  L.  C,  443  at  ]».  50H;  Ho  L.  J.,  [  M.  C],  1.  |4|  L.  R.,  9  App.  Cas.,  fil. 
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its  prerogatives  and  it  was  rightly  held  that  the  section  cannot  be  so  construed 
as  it  did  not  appear  either  in  express  terms  or  by  implication  that  it  was 
intended  by  the  Legislature   that  the    section   should    have  such  effect. 

In  Ganpat  Putaya  v.  The  Collector  of  Kanara  (1)  the  question  raised 
was  whether  the  Crown  has  the  fir^fc  claim  to  the  proceeds  of  a  pauper  suit  to 
the  extent  of  the  amount  of  Court  fee  that  would  have  been  payable  at  the 
institution  of  the  suit  had  the  plaintiff  not  been  a  pauper.  It  was  held  that 
the  Crown  had  such  priority  by  reason  of  its  prerogative  and  that  section  309 
of  the  Code  of  Civil  Procedure  (VIII  of  1859)  which  enables  Government  to  reco- 
ver the  same  in  the  same  manner  as  costs  of  suit  are  recoverable,  does  not  divest 
the  Crown  of  its  prerogative.  This  provision  simply  enables  the  Government  to 
recover  the  debt  due  to  it  on  account  of  Court  fees  which  forms  an  item  of  costs 
in  the  suit,  by  mere  process  of  execution,  instead  of  by  a  separate  suit  and  it  can- 
not therefore,  be  construed  as  taking  away  by  implication  the  priority  which  the 
claim  of  the  Crown  has  by  virtue  of  its  prerogative.  West,  J.,  states  the  canon 
of  construction  applicible  to  such  a  case  as  follows: — **  It  is  a  universal  rule 
that  prerogative  and  the  advantages  it  affords  cannot  be  taken  away  except 
by  consent  of  the  Crown  embodied  in  a  Statute.  This  rule  of  interpretation  is 
yfell  established  and  applies  not  only  to  the  Statutes  passed  by  the  British, 
but  also  to  the  Acts  of  the  Indian  Legislature  framed  with  constant  reference 
to  the  rules  in  England.  And  the  rule  as  applied  to  the  present  case  is  not 
an  unreasonable  one.  "  This  decision  was  approved  of  and  follwed  by  the 
High  Court  of  Allahabad  in  Collectoi'  of  Moradahad  v.  Muliairutd  Vaimr 
khan  (2),  I  may  here  refer  to  section  212  of  the  of  the  Indian  Companies 
Act,  1882,  which  corresponds  to  and  substantially  reproduces  section  183  of 
the  Act  of  1886,  with  a  proviso  that  nothing  in  that  section  applies  to  procee- 
dings by  Government  and  also  to  section  411  of  the  present  Code  of  Civil 
Procedure  (XIV  of  1882)  which  corresponds  to  section  309  of  Act  VHI  of 
1859  with  an  additional  clause  that  the  amount  due  to  Governnlent  shall  be 
a  first  charge  on  the  subject-matter  of  the  suit.  These  additions  simply  give 
legislative  sanction  to  the  above  decisions  and  have  been  made  only  *  eof? 
^raajore  cautela.  ' 

In  Ramachandra  v,  Pichai  Kanni  (3)  the  question  arose  whether  arre-^ 
ars  of  rent  due  by  an  Abk^ri  renter — which  are  not  charged  upon  his  land — r 
take  precedence  of  a  hypothecation  debt  due  by  the  renter.  It  was  decided 
and  in  my  opinion  rightly,  that  it  had  no  priority  over  a  mortgage  debt.  But 
with  a!l  respect  to  the  learned  Judges  who  decided  the  case,  I  see  no  reason  to 
doubt  the  decisions  of  the  Bombay  and  Allahabad  High  Courts  in  the 
above  two  cases. 

I  shall  now  turn  to  a  few  more  Indian  decisions  which  bear  on  the  ques- 
tion of  the  law  of  limitation  and  prescription  as  affecting  the  Crown.  In  Th^ 
Secretary  of  State  for  India  v.  Mathurabhai  [4]  the  Chief  Justice,  following 
the  rule  of  interpretation  of  Statutes  applicable  to  the  Crown,  which  was  laid 
down  in  Ganpat  Putaya  v.  The  Collector  oj  Kanara  [5]  already  referred  to 
held  that  section  26  of  the  Indian  Limitation  Act  [XV  of  1877]  in  which  the 
Crown  was  not  mentioned  and  which  section  has  since  been  transferred  to  the 
Indian  Easoments  Act  with  an  additional  special  provision  prescribing  a  period 
of  60  years  for  acquisition  of  rights  of  easements  by  limitation  against  the 
Crown,  was  not  applicable  to  the  Crown  and  that  no  right  of  easement  can 
be  acquired  against  the   Crown  under  that  section. 

(1)  I.L.R.,  1  Bom.,  7.  (2)  I.L.R..  2  All.,  1%. 

[3]  I.  L.  R.,  i  Mail.,  43G.     [4]  I.  L.  R-,  14.  Bom.,  215.  at  {>.    218.      [5]  I.  L.  R.,    1  Bom,  7. 
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In  Arzan  v.  RhaJcal  Chuiider  Roy  Chowdhry  [1]  it  was  assumed  that 
section  26  which  provided  a  period  of  only  20  years  for  acquisition  of  rights  of 
easement  by  prescription  was  applicable  as  against  the  Crown.  In  Apjxtya  v. 
The  Collector  af  Vizagapaiam  [2]  the  question  was  whether  the  Crown  was 
bound  by  the  three  years  period  of  limitation  prescribed  for  application  for 
execution  of  decrees,  and  it  was  held  that  it  was  bound.  "  We  are  of  opinion 
that  the  Government  is  not  entitled  to  any  exemption  from  the  provisions  of 
the  Limitation  Act  relating  to  applications.  If  the  maxim  on  which  the 
Counsel  for  the  Crown  relies  applies  to  this  country — and  the  Crown  is  not 
bound  by  ^he  provisions  of  any  Act  unless  they  are  expressly  declared  bin- 
ding on  the  Crown — it  may  be  inferred  from  the  circumstince  that  this  act 
contains  provisions  prescribing  a  limitation  to  the  Government  for  the  institu- 
tion of  suit  and  presentati«^n  of  Criminal  appeals,  that  the  Legislature  contemp- 
lated that  the  Crown  should  be  bound  by  the  provisions  of  the  Act  and  should 
enjoy  a  privilege  to  the  extent  expressed  and  no  further — expressura  facit 
cemar  tacituvi  "  pj^ges  156-157.  The  same  vinw  was  taken  by  the  High  Court 
of  Bombay  in  Venubhai  v.    Collector  of  Nasik[^]. 

In  the  Secretary  of  State  \\Virarayan(A)  the  question  as  to  how  far  the 
Crown  was  bound  by  the  earlier  laws  of  limitation  prior  to  Act  IX  of  1871, 
in  which  the  Crown  was  not  at  all  mentioned,  was  raised,  but  not  decided 
(page  185). 

Adverting  to  the  English  maxim  of  interpretation  that  the  Crown  is  not 
bound  by  a  Statute  unless  expressly  named,  Mr.  Sedgwick,  an  American  author, 
observes  : — "  But  in  this  country  generally  I  should  doubt  whether  this  con- 
struction could  be  safely  assumed  as  a  general  rule.  The  English  precedents 
are  based  on  the  old  feudal  ideas  of  royal  dignity  and  prerogative  ;  and  where 
the  terms  of  an  Act  are  sweeping  and  universal,  I  see  no  good  reason  for  ex- 
cluding the  Government,  if  not  specially  named,  merely  because  it  is  Govern- 
ment." (' Construction  of  statutory  and  constitutional  laws,*  page  27.)  Mr. 
Endlich,  another  American  author,  says : — "  The  test,  therefore,  in  every  case 
in  which  the  question  whether  or  not  Government  is  included  in  the  langnage 
of  a  Statute,  has  to  be  met  and  determined,  cannot  be  a  mere  general  rule 
either  one  way  or  the  other,  arbitrarily  applied,  but  must  be  the  object  of  the 
enactment,  the  purposes  it  is  to  serve,  the  mischief  it  is  to  remedy  and  the  con- 
sequences that  are  to  follow — starting  with  the  fair  and  natural/ presumption 
that  primarily  the  Legislature  intended  to  legislate  upon  the  rights  and  affairs 
of  individuals  only." 

Turning  now  to  the  policy  and  course  of  Indian  legislation,  which,  I  may 
say,  for  upwards  of  fifty  yeai*s  has  been  under  the  direction  and  control  of  some 
of  the  most  eminent  English  jurists  and  parliamentary  draftsmen — not  to  say 
that  some  of  the  more  important  measures  were  actually  drafted  and  settled  by 
eminent  English  Judges  before  being  introduced  into  the  Indian  Legislative 
Council, — it  is  noteworthy  that  as  a  general  rule  Government  is  specially  ex- 
cluded, whenever  the  Legislature  considered  that  certain  provisions  of  an  enact- 
ment should  not  bind  the  Government ;  and  this  feature  is  specially  noticeable 
in  measures  of  taxation,  whether  imperial,  provincial  or  local  and  whether  such 
taxes  are  levied  by  Government  or  by  local,  authorities'  [X  of  1897,  3  (28)]  who 
as  a  rule  have  to  administer  their  funds  subject  to  the  control  of  Government. 
I  know  of  only  one  instance — possibly  there  may  be  a  few  more,  though  I  doubt 

\\\  I.  L.  R.,  10  Cnlc.  214.  p|  T.L.R.  4  Mad.,  155. 

IB  I.L.H.,  7  Bom.,  552,  foot-note.  ,4   I.L.K..  9  Mad.,  175. 


Digitized  by 


Google 


I  L.  R.  25  Mad,  457.  167 

it  in  which  the  Crown  ip  expressly  included,  i  «.,  section  17  of  the  Inventions 
and  Designs  Act,  1888,  which  is  substantially  a  reprodaction  of  section  ^7  of 
the  English  Patents.  &c.,  Act,  1883. 

By  way  of  illustration  I  may  mention  the  following  .instances  in  which 
Government  htis  been  specially  exempted  : — 

Indian  Contract  Act,  section  74.— The  exception  provides  that  when 
any  sum  is  fixed  by  way  of  liquidated  damages  payable  to  Government,  the 
"whole  amount  shall  be  recoverable  and  not  merely  reasonable  compensation  to 
"be  fixed  by  the  Court. 

Specific  Relief  Act,  section  9.— Government  is  excepted  from  the  opera- 
tion of  this  section  under  which  a  summary  suit  may  be  brought  by  a  pei-son 
dispossessed,  without  his  consent,  of  immoveable  propertj'  otherwise  than  in 
due  course  of  Law.  Section  45— The  Secretary  of  State  for  India  in  council 
the  Government  of  India  and  the  Local  Governments  are  exempted  from  writs 
of  Mandamus  to  be  issued  by  the  High  Court.  Section  ^6  (^rf;— exempts  the 
various  departments  of  the  Government  of  India  and  of  the  Local  Governments 
from  writs  of  injunction. 

Indian  Registration  Act,  section  90— exempts  from  the  operation  of  the 
Act  various  documents  issued  by  Government. 

Indian  Easements  Act,  section  2  (a)  and  ("fej-exempts  certain  prerogatives 
nnd  customary  rights  of  the  Crown  from  the  operation  of  the  Easements  Act 

The  Crown  Ch^ants  Act  XV  of  1895'-Q}LQmY>*:,s  Crown  grants  from  the 
operation  of  the  Transfer  of  Property  Act,  both  retrospectively  and  prospectively. 

The  Civil  Procedure  Code,  sections  295  [proviso],  356  (b)  and  411 pre- 
serve the  precedence  of  Crown-debts.  616  (^a;— eifempts  from  the  operation  of 
the  chapter  relating  to  appeals  to  the  Queen  in  Council,  the  prerogative  rights 
of  Her  Majesty  to  receive   and  admit  appeals. 

The  Indian  Companies  ^c^,  section  212  [proviso]— exempts  proceedings 
by  Government  against  Companies  in  liquidation  from  being  invalidated  under 
the  section. 

Sea  Customs  Act  1878,  section  20  (  proviso  )— exempt  goods  belonginir 
to  Government  from  liability  to  customs  duties.  There  is  a  corresponding  exe- 
mption in  the  Indian  Tariif  Act. 

Indian  ports  Act,  1889,  section  1(4)  i— exempf>8  from  the  operation  of 
the  Act   vessels  belonging  to  or  in  the  service  of  Her  Majesty  or  the    Govern- 
ment of  India. 

Indian  Stamp  Act,  1899,  section   3,  proviso  (  1  ),  is  as  follows: "  That 

no  duty  shall  be  chargeable  in  respect  of  any  instrument  executed  by  or  on 
behalf  of  or  in  respect  of  the  Government,  in  cases  where  but  for  this  exemp- 
tion the  Government  would  be  liable  to  pay  the  duty  chargeable  in  rospest  of 
Kuch  instrument.  "  This  is  a  legislative  decl;iration  that  but  for  this  exemption 
Government  would  be  liable  to  pay  stamp  doty  in  chsos  in  which  according  to 
the  rules  laid  down  in  section  29,  the  liability  will  devolve  upon  Government 
and  not  upon  the  other  party  to  the  instrument.  Such  <leclaration  is  very 
significant  in  that  neither  in  section  29  nor  in  any  other  section  is  Government 
exjiressly  or  by  necessary  implication  included.  There  is  no  similar  exemption 
in  favour  of  Government  under  the  Court  Fees  Act.  Government  pays  Court 
fees  like  other  litigants  and  if  successful,  recovers  the  same  as  costs  from  the 
adversary  and  thus  it  will  be  seen  that  Government  is  really  benehted.  There 
is  also  another  weighty  reason  against  the  exemption  of  Government  from 
paying  Court  fees,  for  the  result  of  such  exemption  would  naturally  be  to 
increase  the  burden  of  Court  fees  upon  the    rest   of  the   litigants,  by   raiising 
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the  scale  of  fees.  Under  the  various  Municipalities  Acts  Government  is  speci- 
ally exempted  from  payment  of  certain  ispecilied  tolls  and  taxes,  but  not  from 
others.  In  the  City  of  Madras  Municipality  Act  (  Madnis  Act  1  of  1884  )  itself 
— section  154  (a)  exempts  *'  gun-carriages,  ordnance  c.mIs  or  wagons,  cavalry 
horses  or  any  vehicle  or  aninjal  belonging  to  the  Government  "  from  payment 
of  taxes  on  vehicles  or  animals;  section  164  (a)  exempts  gun-carriages,  ordna- 
nce carts  or  wagons  or  other  such  property  of  Government  from  liability  to  re- 
gistration and  payment  of  fees  therefor  section  174  exempts  Government 
from  payment  of  tolls  ^^under  170,  the  provisos  to  sections  *^32  835  and  338 
exempts  places  in  the  occupation  or  under  the  control  of  Government  from  the 
operation  of  those  respective  sections  and  the  necessity  for  obtaining  licenses 
on  payment  of  fees 

India  Act  XI  of  188 1  has  a  most  important  bearing  upon  the  questions 
immediately  under  consideration.  Section  3  provides  that  notwithstanding 
anything  contained  in  any  enactment  for  the  time  being  in  force,  the  Gover- 
nor-General in  Council  may  by  an  order  in  writing  prohibit  the  levy  by  a  Muni- 
cipal corporation  of  any  specified  tax  payable  by  the  Secretary  of  State  for 
India  and  section  5  provides  that  so  long  as  any  order  thus  made  under  sectioa 
3  is  in  force,  the  Secretary  of  State  shall  be  liable  to  pay  to  the  Municipal 
corporation  in  lieu  of  such  tax  such  sums  as  an  officer  from  time  to  time  appo- 
inted in  this  behalf  by  the  local  Government  may,  having  regard  to  all  the 
circumstances  of  the  case  from  time  to  time  deteimine  to  be  fair  and  reason- 
able. There  is  \\o  provision  in  any  of  the  Municipalities  Acts  I  am  aware  of, 
which  expressly  subjects  the  Government  to  any  tax  or  duty  payable  under  the 
Act.  And  if  the  contention  on  behalf  of  the  petitioner  that  it  is  not  liable  tc 
pay  any  tax  or  duty,  unless  there  be  express  provision  imposing  the  same  on 
Tjovemment,  be  well-founded,  there  would  have  been  no  object  in  passing  the 
said  enactment  and  it  will  have  to  remain  a  dead  letter.  The  policy  of  the 
Indian  Legislature  is  clearly  indicated  by  the  said  Act  XI  of  1881,  viz.,  that 
Government  should  be  liable  to  Municipal  rates  and  duties  unless  specially 
exempted  by  law;  but  that  when  there  is  no  such  exemption,  the  Governor- 
General  should  be  empowered  by  law  to  suspend  the  ordinary  procedure  for 
the  levy  and  collection  of  a  tax  or  duty  payable  to  a  Municipal  corporation, 
without  depriving  the  Municipality  of  the  probable  amount  which  Government 
would  reasonably  have  to  pay  if  the  duty  or  tax  was  paid  and  collected  accord- 
ing to  the  ordinary  procedure.  A  similar  ])olicy  underlies  the  Government 
Buildings   Act  IV  of  1899  and  the  Indian  Tolls  (  army  )  Act  II  of  1901. 

The  learned  Advocate-General  relying   uj)on    the   observations   of  Lord 
Herschell  in  Bank  of  England  v.  Vaglmno  Brothenfl}^]  urges  that  these   and 
other  similar  enactments  should  not  be  referred  to  in   construing   section  341 
of  Madras  Act  I  of  1884.     This  contention  is,  in  my  opinion,  entirely  inadmis- 
sible and  the  authority  invoked  in  no  way  supports  it.     In  that  case  the   ques- 
tion turned  upon  the  construction  of  section  7  (3)  of  the  Eiiglish    Bills   of  E.x- 
^hange  Act,  1882,  and  Lord  Herschell,  in  ditfering  from  the  Court  of  Appeal  as 
to  the  construction  of  the  said  provision,  observed  that  *'  th('    proper   course   in 
the  construction  of  an  enactment  is  in  the  first  instance   to  examine   the    lan- 
guage of  the  Statute  and  to. ask  what  is  its  natural  meaning,   uninfluenced    by 
.any  consideration  derived  from  the  previous  state  of  the   law   and   not  to  start 
.with  enquiring  how  the  law  previously  stood,  and  then,  assuming   that   it   was 
.probably  intended  to  leave  it  unaltered,  to  see  if  the  words   of  the   enactment 
will  bear  an  interpretation  in  conformity  with  this  view  "  and  that  in  his  opinion, 

(1)  (18111)  A.  C,  lUTat  up.  144,  llj. 
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the  Bills  of  Exchange  Act  was  certainly  not  intended  to  be  a  mere  Code  of  the 
existing  law  and  that  it  is  not  open  to  question  that  it  was  intended  to  alter 
and  Hid  alttjr  it  in  certain  respects  and  that  it  should  not  be  i)resumed  that  any 
particular  provision  was  intended  to  be  a  statement  ot*  the  existing  law  rather 
than  a  substituted  enactment.  He,  however,  guarded  himself  by  saying  that 
he  was,  of  course,  far  from  asserting  that  resort  njay  never  be  had  to  the  previ- 
ous state  of  the  law  for  the  purpose  of  aiding  in  the  construction  of  the  provi- 
sions of  a  Code  and  that,  for  example,  if  a  provision  be  of  doubtful  import,  such 
resort  would  be  perfectly  legitimate,  or  again,  if  in  an  enactment  woixls  be  found 
which  have  previously  acquired  a  technical  meaning  or  been  used  in  a  sense 
other  than  their  ordinary  one,  the  same  interpretation  might  well  be  put  upon 
them  in  the  new  en»ictment,  and  that  h«  gave  these  merely  as  illustrations,  not 
as  exhausting  the  category. 

This  rule  •f  interpretation  was  followed  in  Robinson  v.  Canadian  Pacific 
Railway  Covi}>avy(l)  in  regai-d  to  the  construction  of  a  section  in  the  Civil 
Code  of  Lower  Ciinada  and  recently  in  an  Indian  case  inNm^endra  NaihSircar 
V.  KanyaUm«ini  Jja^i{2)  in  construing  section  111  of  the  Indian  Succession 
Act,  which  section  was  incorporated  in  the  Hindu  Wills  Act.  In  the  last- 
mentioned  case  it  whs  hel<i  that  a  Statute  intended  to  embody  in  a  Code  a 
particular  branch  of  the  law  must  be  construed  according  to  the  natural  mea- 
ning of  the  language  used  and  not  on  the  presumj^tion  that  it  was  intended 
to  leave  the  existing  law  unaltered. 

The  principle  of  interpretation  affirmed  in  these  cases  in  each  of  which 
the  question  turned  upon  ihe  construction  of  a  section  in  a  statutory  Code 
does  not  in  the  least  njilitate  against  the  long  established  rule  of  construction 
that  in  regard  to  the  construction  of  any  particular  Act,  recourse  may  and 
ought  to  be  had  tu  other  Acts  of  similar  scope  on  similar  subjects  (vide  Colqu* 
hoxin  V.  BrooksC^)  )  and  that  Act.fe  which  are  in  yari  materia  "are  to  be  taken 
together  as  forming  one  system  "  and  though  made  at  different  times  or  even 
expired  and  not  referring  to  each  other,  they  shall  be  taken  as  "  interpreting 
and  enforcing  each  other.  " 

Instead  of  trying  to  interpret  section  341  of  Madras  Act  I  of  1884,  "  by 
roaming  over  a  vase  nuniher  of  authorities  in  order  to  discover  by  a  minute 
and  critical  examination  "  what  the  case  law  in  England  is  as  to  the  exemption 
of  the  Crown  from  the  ]iayment  of  tolls,  poor-rates  and  other  taxes  imposed  by 
Statutes — a  course  deprecated  by  Lords  Herschell  and  Macnaghten  in  the  cases 
above  referred  to, — it  will  certainly  be  much  safer  to  interpret  the  section  with 
reference  to  the  coui-se  of  Legislation  in  India  and  the  Acts  already  referred  to 
in  j>a7'i  materia  with  Madras  Act  I  of  1884. 

The  conclusions,  therefore,  I  come  to  are,  that — 

(i)  the  a\non  of  interpretation  of  Statutes  that  the  prerogative  or  rights 
of  the  Crown  cannot  be  taken  away  except  by  express  words  or 
necessary  implication,  is  as  applicable  to  the  Statutes  passed  by 
the  Indian  Legislature  as  to  Parliamentary  and  Colonial  Statutes; 
and  this  is  really  concluded  by  the  authority  of  the  Privy  Council 
in  more  appeals  than  one  i'vom  the  Colonies ; 

(ii)  when  in  an  Indian  Act  the  Crown  is  not  expressly  included  and  the 
question  is  whether  it  is  bound  by  necessary  implication  the  course 
of  Indian  Legislation  and  Acts  in  pari  materia  with    the  Act   in 


[1]  ('1892;  A.  C,  481  nt  |>.  487.  ( 2  :  L.K.,  23  I.A.,  18  at  p.  2G:  I.L.U.,  23  Calc,  563. 

j  .3  •  L.K.,  H  Ai»i..  CuN.,  4V3  at  p.  iill. 
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question  will  ha-ve  an  important  bearing  upon  the  constmctiofi  d 
the  Act ; 
[iii]  notwithstanding  that  in  several  Indian  rnartments  the  Crown  ha« 
.  been  specially  exempted,  the  above  rule  of  interpretation  will  neve- 
rtheless hold  good  in  construing  the  provisions  of  an  enactment 
from  the  operation  of  which  the  Crown  is  not  expressly  exempted, 
when  a  question  is  raised  as  to  whether  such  provisions  take  away 
a  right,  or  prerogative  of  the  Crown  ; 

[iv]  the  said  rule,  based  like  other  cognate  rules  of  construction  ujx)n  the 
maxim  "  generalia  syecialihxif^  von  dero<jant  "  is  not  really  a 
prerogative  of  the  Crown,  though  such  rule  as  well  as  the  rule 
relating  to  the  construction  of  Crown-grants  are  dealt  with  in 
treatises  under  the  he«d  of"  prerogatives  of  the  Crown  "  and  also 
loosel}^  referred  to  as  such  in  some  English  decisions  ; 

[v]  the  English  law  as  to  the  exemption  of  the  Crown  and  Crown  propert\ 
from  paynient  of  tolls,  poor-rates  and  other  taxes,  local  or  imperial, 
imposed  by  Statutes  rests  partly  upon  historioaly  reasons  and  pri- 
ncipally upon  judicial  decisions  which  do  not  proceed  upon  a  course 
of  reasoning  or  principle  which  will  be  binding  on  Indian  Courts; 

[vi]  exemption  from  payment  of  tolls,  rates  and  taxes  is  not  in  reality  a 
prerogative  of  the  Crown,  but  depends  solely  upon  the  right  con- 
struction to  be  put  upon  the  Crown-grant  or  the  Statute  in  ques- 
tion ; 

[vii]  since  the  passing  of  the  Indian  Councils  Act,  1861,  not  only  the 
Viceregal  Council  but  also  the  Provincial  Councils  can,  without 
obtaining  the  previous  sanction  of  the  Crown,  make  laws  affecting 
the  prerogotives  of  the  Crown.,  when  such  prerogatives  have  n<> 
relation  U^  any  of  the  matters  specially  exempted  from  their  respe- 
ctive legislative  jurisdictions; 

(viii)  even  if  the  imposition  of  a  duty  or  tax  upon  Crown  property  be 
regarded  as  affecting  the  prerogative  of  the  Crown,  it  is  competfnt 
for  the  Provincial  Legislatures  to  impose  such  duty  or  tax,  which 
will  be  payable  out  of  the  current  puhlic  revenue,  measures  affect- 
ing which  or  imposing  charges  whereon,  are  specially  contemplated 
by  section  38  of  the  Indian  Councils  Act,  as  being  within  the 
competence  even  of  Provincial  Legislatures  ; 

(ix)  according  to  the  uniform  course  of  Indian  legislation,  Statutes  iwipoa- 
ing  duties  or  taxes  bind  Government  as  much  as  its  subjects,  unless 
the  very  nature  of  the  duty  or  tax  is  such  as  to  be  iru\pplici\ble  t^ 
Government,  and  whenever  it  is  the  intention  of  the  Legislature 
to  exempt  Government  from  any  duty  or  tax  which  in  i»^s  nature 
is  not  inapplicable  to  Government,  the  Government  is  spedally 
exempted,  and  this  is  specially  so  in  regard  to  taxes  imposed  by 
the  Legislature  for  the  benefit  of  local  authorities,  and  in  parti- 
cular. Municipalities  ; 

(x)  timber  brought  into  the  City  of  Madras,  by  or  on  behalf  of  Got em- 
ment,  is  liable  to  the  duty  prescribed  by  section  341  of  Act- 
(Madras)  I  of  188-4. 

The  revision  petition  therefore  fails  and  ought  to  be  dismissed. 
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Sefo^re  Mr.  Justice  BenMn  arid  Mr,  Jicstice  Bha^hyann  Ayyangar, 
KING-EMPEROR  v.  BALU  KUPPAYYAN* 

Stamp  Act — Act  II  of  1899,  *.  SS — Se  zure  of  docutMnls  wder  search-warrant — Document  thai 

**  com*.8  "  h^fnrt  a  Magistrate. 

Complaint  having  l)een  iiiade  against  h  person  for  having  committed  offences  under  sec- 
tions 64  (c)  and  G8  (c)  of  the  Stamp  Act  of  IBi^l*,  the  Magistrate  issued  a  search  warrant,  under 
which  certain  dt>cunient8  were  seijced  ami  impounded  under  section  33  (2)  of  the  Act.  On  its 
being  contended  that  his  action  in  impounding  them  was  illegal,  because  the  documents  did  not 
come  before  him  in  the  performance  of  his  functions  within  the  meaning  of  section  33  [1]: 

Held,  that  the  word  "  couies  "  is  sufficiently  wide  to  include  the  production  of  documents 
imder  a  search- whi  rant. 

Case  referred  to  the  High  Court  under  section  438  of  the  Criminal  Procedure 
Code.  B  was  convicted  by  a  tirst-class  Magistrate  of  an  offence  under  section 
68  (c)  of  the  Indian  Stamp  Act  of  1899.  On  appeal,  the  conviction  was  reversed 
by  the  sessions  judge  who  delivered  the  following  judgment: — "  The  appellant 
has  been  convicted  of  practising  or  being  concerned  iu  a  device  to  defraud 
the  Government  of  its  stamp  revenue,  and  sentenced  under  section  68  (c)  of 
Act  II  of  189^  to  pay  a  line  of  Rs.  200.  It  is  to  be  observed  that  under 
section  68  (c)  of  Act  II  of  1899  it  is  provided  that  the  device  is  '  not  specially 
provided  for  by  this  Act  * — words  which  the  Deputy  Magistate  has  overlooked. 
The  history  of  case  is  as  follows: — The  appellant  is  one  of  four  stake-holders 
in  a  chit  lund  or  association.  Towards  the  end  of  November  1898,  i.e.,  more 
than  seven  months  before  Act  II  of  1899  came  into  force,  the  Collector  of 
Madura  received  from  one  Balasundaram  Pillai  (fifth  prosecution  witness),  a 
subscriber  to  the  fund,  a  petition  stating  that  appellant  was  taking  security 
bonds  from  prize-winners  on  paper  stamped  with  a  one-ann*  adhesive  stamp 
and  requesting  that  appellant  niight  be  prosecuted.  This  petition  was  refe- 
rred to  the  Deputy  Collector,  Madura  Division,  for  enquiry  and  disposal. 
The  Depity  Collector  promptly  referred  it  to  the  Tahsildar  for  inquiry  and 
report.  The  Tahsildar  sent  a  notice  to  appellant  to  appear  and  produce  the 
register  of  printed  bonds  to  be  executed  by  prize-winners.  The  appellant 
objected  that  the  revenue  authorities  had  no  power  to  require  him  to  produce 
the  register.  Thereupon  the  Tahsildar  reported  the  matter  to  the  Deputy 
Collector  who  directed  the  Tahsildar  to  issue  a  summons  to  appellant  under 
Madras  Act  III  of  1869  to  produce  the  documents  required.  The  Tahsildar 
issued  a  summons,  but  appellant  appeared  without  producing  the  register  and 
objected  that  he  could  not  be  legally  required  to  produce  the  register.  The 
uiatter  was  reported  to  the  Deputy  Collector,  who  then  summoned  appellant 
to  produce  the  documents.  Appellant  appeared  and  represented  through  a 
pleader  that  ho  was  not  legally  bound  to  produce  the  register,  as  revenue 
officers  are  not  empowered  to  issue  summons  in  matters  in  which  they  are  not 
authorized  to  hold  inquiry.  The  Deputy  Collector  evidently  considered 
the  objection  a  valid  one,  for  he  reported  the  matter  to  the  Collector  in 
his  letter  of  26th  August  1899  \(  cxhibit'E  ).  In  this  letter  he  remarked: — 
*  There  appears  to  be  no  provision  in  the  Stamp  Act  II  of  1899  authorizing 
revenue  officers  to  hold  an  inquiry  iu  matters  affecting  stamp  revenue.  It, 
therefore,  appears  that  a  revenue  officer  has  no  power  to  compel  the 
production  of  the  documents  iu  question.*  He  suggested,  however,  that  the 
Collector  should  sanction  the  prosecution  of  appellant  for  an  offence  under 
section  67  [c]  of  Act  II  of  1899.  Thereupon  the  Collector  sanctioned  the 
prosecution  of  appellant  for  oflfences  under  sections  64  (c)  and  68  (o)  of  Act  II 
of   1899.        Complaint     was    mkde   to    the    Deputy     Magistrate,    who  subse- 
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quently  issued  senrcli-wnrrants  and  had  a  number  of  duly  stamped  and 
insufficiently  stamped  (iocinuetits  seized.  The  appellant  has  apparently 
been  convicted,  because  up  to  24th  January  1899 — on  which  date  Act 
II  of  1899  was  not  in  force — he  had  received  829  bonds,  each  being 
executed  on  a  one-anna  receipt  stamp  whereas  the  proper  duty  on  all  the 
bonds  amounts  to  about  Ra.  8S7.  If  the  receipt  of  each  bond  is  an  offe- 
nce under  section  68  (c)  of  Act  II  of  1899.  then  appellant  has  been  tried 
and  convicted  of  829  oflfences  in  one  trial.  Now  the  8-9  insufficiently 
stamped  documents  are  on  their  fnce  bonds,  and  they  cannot,  therefore,  be  re- 
garded as  a  contrivance  or  device  ( Queen- EnipreHS  v.  Chinna  l^aviichi{l)j. 
Moreover,  the  persons  who  execute  insufficiently  stamped  documents  can  be 
called  upon  to  pay  the  deficient  stamp  duty  and  a  penalty  or  they  can  be  prose- 
cuted for  an  offence,  section  61  of  Act  I  of  1879  or  section  62  of  Act  II  of  1899. 
Thus  the  so-called  *  device  '  in  which  appellant  was  concerned  is  specially  pro- 
vided for  by  the  Indian  Stamp  Act.  The  conviction  is,  therefore,  reversed  and 
the  sentence  set  aside.  The  fine,  if  levied,  must  be  refunded."  The  Collector 
having  refused  to  cancel  what  his  subordinates  had  done,  B  applied  to  the  Ses- 
sions Uourt  under  section  517  of  the  Code  of  Criminal  Procedure  for  an  order 
directing  the  return  to  him  of  the  documents  taken  from  his  possession.  With 
regard  to  this,  the  letter  of  reference  gave  the  following  particulars; — **  The 
Deputy  Magistrate  has  impounded  the  829  insufficiently  stamped  bonds  and 
forwarded  them  to  the  Deputy  Collector  of  Madura  Division  under  section  38 
of  Act  II  of  1899  It  appears  to  me  that  he  was  not  justified  in  doing  so,  and 
I  trust  that  the  Collector  will  see  his  way  to  cancel  all  that  has  been  done."  . 
..."  On  that  date  [12th  August  1901]  the  Public  Prosecutor  appeared  on 
behalf  of  the  Collector  and  contended  that  this  Court  had  no  jurisdiction  as 
the  Deputy  Magistrate  had  not  passed  any  order  under  section  517  of  the  Cri- 
minal Procedure  Code.  It  is  true  that,  in  his  judgment  in  Calendar  Case  N.  9 
of  1899,  the  Deputy  Magistrate  has  made  no  reference  to  section  517  of  the 
Criminal  Procedure  Code,  and  that  the  order  in  paragraph  12  of  his  judgment, 
impounding  the  829  documents  and  directing  that  they  be  forwarded  t»o  the 
Deputy  Collector  of  Madura  Division,  f»urports  to  have  been  made  under  sec- 
tions 33  and  38  of  act  II  of  1899  ;  but  I  am  doubtful  whether  a  Criminal  Court 
can,  when  an  enquiry  or  trial  has  been  concluded,  make  any  order  for  the  dis- 
posal of  any  property  or  document  produced  before  it  or  in  its  custody,  except 
nnder  section  517  of  the  Criminal  Procedure  Code.  Section  33  of  Act  II  of 
1899  does  not  require  a  Magistrate  to  impound  any  instrument  coming  before 
him  in  the  course  of  a  trial,  >o  that  the  Deputy  Magistrate  wjus  not  bound  to 
impound  the  829  documents.  I  subuiit  that  his  order  impounding  the  docu- 
ments was  really  passed  under  section  517  of  the  Criminal  Procedure  Code, 
-which  says  that  '  the  Court  may  make  such  order  as  it  thinks  fit,*  but  as  that 
section  is  not  referred  to  in  the  order  I  hold  on  the  authority  of  In  re  Anant 
Jtawtchandra  LotUhtr[2]  that  I  cannot  review  the  order."  The  Sessions 
Judge  then  referied  the  case  to  the  High  Court  for  orders. 

Sivasami  Ayyar  for  the  accused. 

The  Public  Prosecutor  ^Mr.  E,  B.  Powell)  for  the  Crown. 

Judgment. — The  documents  in  question  are,  as  we  understand  the  case, 
in  the  legal  custody  of  the  Collector,  having  been  sent  to  him  under  section  38 
(2)  of  the  Stamp  Act.  The  Collector  will  have  to  return  them  to  the  Deputy 
Magistrate  under  section  40  ("3)  of  the  same  Act.  When  they  have  been  so 
returned  the  Deputy  Magistrate  may  dispose  of  them   under  section  517,   Cri- 
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tninal  Procedure  Code,  and  we  have  no  doubt  that  he  will    do  so   without   any 
unnecessary  delay. 

We  have  no  authority  to  order  the  return  of  the  documents  to  the  party 
at  this  stage  unless  the  action  of  tlie  Deputy  Mati^istrate  in  iujpounding  them 
under  section  33  (^2^(^a^  of  the  Stamp  Act  was  illegal.  It  is  argued  that  the 
action  of  the  Deputy  Magistrate  was  illegal,  because  the  documents  did  not 
come  before  him  in  the  performance  of  liis  functions  within  the  meaning  of 
section  33  (I),  but  we  are  unable  to  accept  this  contention.  The  word  "comes" 
is  sufficiently  wide  to  include  the  production  of  documents  under  a  search-war- 
rant issued  by  the  Magistrate. 


1901  November  25.  I.  L.  R.  25  Mad.  534. 

Before  Mr,  J  test  ice  Benson  and  Mr.  Justice  Moore, 
KING-EMPEROR  v.  KRISHNAYYA.* 

Criminal  Procedure  Code — Act  V  of  1808,  8.  421 — Summary  diainissal  of  appeal — Judgment. 

A  Court,  when  diBmissing  an  appeal  summarily  under  section  421  of  the  Code  of  Criminal 
Procedure,  is  not  bouud  to  write  a  Judgment  in  conformity  with  the  provisions  of  section  367. 

JUDGMEKTS  in  two  criminal  appeals  referred  to  the  High  Court  under  section 
438  of  the  Code  of  Criminal  Procedure  as  not  being  such  as  are  required  by 
section  367  of  that  Code.  The  judgments  were  in  the  following  terms : — '*After 
perusing  the  judgment  and  petition  of  appeal,  I  see  no  reason  for  interfering 
>vith  the  decision  of  the  lower  Court  and  reject  the  appeal  summarily  under 
section  421,  Code  of  Criminal  Procedure."  The  Acting  JSessions  Judge  referred 
the  judgments  to  the  High  Court. 

The  Parties  were  not  represented. 

Judgment. — The  Sessions  Judge  will  be  informed  that  there  is  nothing 
in  the  Code  of  Criminal  Procedure  which  requires  a  Coiirt,  when  dismissing  an 
appeal  summarily  under  section  421  of  that  Code  to  wriiie  a  judgment  in  con- 
formity with  the  provisions  of  section  367.  This  has  been  so  decided  by  all 
the  High  Courts,  by  this  Court  in  Proceedings  of  the  Madras  High  Court, 
dated  ISth  Ayril  1883[1],  and  by  the  other  High  C«»urt.s  in  the  eases  of  Rash 
Behari  Das  v.  Balgopal  *Singh[2],  QaeeU'Empress  v.  Waruhai[S]  and  Queen- 
Empress  v.  Nannhn\4i\. 

In  the  ]ast-menti«^ned  case  the  Full  Bench  deci«lcd  that  it  was  advisable  for 
the  Court  to  state  its  reasons  in  view  of  the  j)osMbility  ofa{)etiti<)u  for  revision. 

There  is  nothing  in  Rule  No.  7  of  the  rules  printed  at  pages  167  to  176, 
Criminal  Rules  of  Practice,  1896,  in  conflict  with  the  above  decisions.  The 
meaning  of  that  rule  is  that,  in  all  cases  other  than  those  dealt  with  under 
section  421,  Criminal  Procedure  Code,  the  reasons  for  the  decision  should  be 
given.  The  rule  as  originally  passed  required  such  reasons  only  in  cjises  where 
the  judgment  appt;aled  against  was  modified  or  reversed,  but  it  was  pointed  out 
that  this  was  opposed  to  section  367  of  the  Code  and  the  rule  was  then  amended 
in  its  present  form. 

«  Criminal  Uovision  Case  Ko.  406  of  lyui, 

(1)  Weir's  Crl.  Kul.,  p.  1001'.  (2)  I.  L.  R.,  21  CaIc.  92. 

(3)  I.L.R.,  20  B©m.,  640.  (4)  I.L.H.,  17  All.,  241. 
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Before  Mr.  Justice  Benson  and  Mr.  Justice  Moore, 
KING-EMPEROR  v,  ALAGARISAMI  PATIIAN 

AND  ANOTHER  (  ACCUSED  ).* 

Criminal  Procedure  Code — Act  V  of  1898,  s.  202— Failure  to  **  record  reasons  "  for  postponing 
issue  of  process  and  inquiring  into  case — Irregularity. 

By  section  202  of  the  Criminal  Procedure  Code,  if  a  Magistrate  is  not  satisfied  as  to  the 
truth  of  an  offence  he  may,  when  the  comphiinant  has  been  examined,  **  record  his  rea8on<, 
and  may  then  postpone  the   issue  of  process  ■'  and  inquire  into  the  case  : 

Heldy  that  the  failure  on  the  part  of  a  Map^istrate  to  record  his  reasons  is  at  most  aa 
irregularity,  and  unless  it  in  fact  occasions  a  failure  of  justice  is  not  a  ground  for  setting 
aside  his  order. 

Petition   to  revise  an  order  of  a  Sessions  Court.     The  order   was  a.s  follows; — 
"  This  is  an  application  to  set  aside   the    order,   dated  25fch   May  1901,   of  the 
Second-class  Magistrate  of  Madura   Town,   dismissing  petitioner's    complaint 
The  complaint  was  presented  on  10th  April    1901,  and    on  that   day,   compla- 
inant  was  examined   on   oath   as  required  by    Criminal  Procedure   Code,  sec- 
tion 200.     Thereupon  the   Sub-Magistrate  passed  the  following  order. — 'Section 
406,  Indian  Penal  Code,  preliminary  inquiry.     Notice  to  first  accused/     On  the 
22nd  April  some   inquiry  was  made  and  the  Magistrate   ordered   certain   sum- 
mons to  be  issued.     On  the  25  May   he   dismissed   the   complaint   and,   three 
days   later,  recorded    the   following   extraordinary   order: — *  I   distrusted   the 
truth  of  the  complaint  as  there    was  a   case   of  assault  preferred  by  one  of  the 
accused  pending  against  the  complainant.     I    resolved,   therefore,   to   make  ft 
preliminary  inquiry  under  section  202,  Criminal  Procedure  Code.     The  reason 
should   have    been   recorded   before    the   preliminary    enquiry   began.     As  it 
was  not   done  then  I  do  it   now  and  utilize  the   information  got  in  the  enquiry 
made   already,   so    that   it  may   not  be  said  that  the  reason  not    having   been 
recorded  the  dimissal  under  Criminal  Procedure  Code,  section  202,  is  not  valid.' 
Section   202  of  the  Criminal  Procedure,  Code   authorises   a   Magistrate  of  the 
first    or  second  class,  if  he  is  not  satisfied  as  to  the  truth  of  a  complaint  to  post- 
pone the  issue  of  process  against  the  accused  and  to   enquire  into  the  case  only 
if  he  has  recorded  his  reasons  for  distrusting   the  truth  of  the  complaint.     The 
words  '  may  then  postpone  the  issue   of  process,  &c.,'   show   that   unless   and 
until  reasons  are  recorded  the  issue  of  process  may    not    be   postponed   and  no 
local  inquiry  may  be  made.      An  inquiry  made  without  reasons  for  distrusting 
the  truth  of  complaint  is  illegal,  and  manifestly   it   cannot   be    made    legal  by 
the  Magistrate  making  certaiu    remarks  after  he  has   dismissed  the    complaint. 
The  preliminary  inquiry   made  by   the  Magistrate  was   illegal,     for   he   issued 
process  to  one  of  the  accused.     In  my  opinion   section    537  (a)  of  the  Criminal 
Procedure  Code  cloes  not  apply  to  this  case,  for   the  inquiry  made  by  the  Magi- 
strate was  not  an  inquiry  under   the   Criminal    Procedure  Code,     but   an    in- 
quiry distinctly  prohibited  by  the  Criminal  Procedure  Code.     If  the  Magistrate 
had  recorded  his  reasons  for  distrusting  the  truth    of  the  complaint  and    then 
made  an  inquiry,  any,  error,  omission  or  irregularity  in  the  inquiry  would  have 
been   saved  by  Criminal  Procedure  Code,  section  537  (a);  but  here  the  inquiry 
is  illegal  ab  initio.     If  a  Magistrate,  not  being  empowered  by  law  in  this  behalf, 
tries  an  otfender  or  decides  an  appeal,  his  proceedings  are  void.     In  the  present 
case   the    Magistrate    made  an  inquiry  which  he    was   not  empowered  to  make, 
and  he  was  manifestly  not   acting  in  good    faith.     It  appears    to    mo    that  hid 
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proceedings  are  void.  If  I  am  wrong  in  Ihifi  view,  it  is  certain  thstt  the  Magi- 
strate has  acted  on  doeumentarjr  ervidence,  whkh  should  not  have 
been  adnnitted  as  the  docuinents  had  not  been  proved.  For  the5ie  reasons  I 
set  aside  the  Sub-Magistrate's  order  and  direct  the  present  Sub-Magistrate  ta 
make  further  inquiry  into  the  complaint.  *'  The  axae  was  heard  by  u  Sub- 
Magistrate  who  held  it  to  be  a  false  case  and  dismissed  it  under  section  203  of 
the  Code   of  Criminal    Procedure. 

The  accused  preferred  this  criminal  revision  petition  to  the  High  Court 
against  the   order  of  the  Sessions  Judge. 

T.  Rangachariar  for  the  accused. 

The  Public  Prosecutor  (Mr.  E.  B.  Poivell)  for  the  Crown, 

Judgment. — This  Court  has,  in  its  oid^ir  in  the  case  of  Venkatesalu 
Naidit  V.  Durvasa  Rangayyan  (1)  pointed  out  to  the  learned  Sessions  Judge 
that  his  reading  of  section  202,  Criminal  Procedure  Code,  is  incorrect.  The 
Magistrate  had  jurisdiction  to  act  under  section  202  and  his  failure  to  record 
his  reasons  was  at  most  an  irregularity,  and  unless  it  in  fact,  occasioned  a  fai- 
lure of  justice  it  could  be  no  ground  for  setting  aside  his  order.  The  Ses- 
sions Judge  does  not  suggest  that  the  order  was  wrong  on  the  merits  and 
we  see  no  reason  to  hold  that  it   tvjis  so. 

We  set  aside  the  order  of  the  Sessions  Judge,  dated  6th  September  1901. 


1901  September  10.  I.  L.  R.  25  Mad.  624. 

Befoi-e  Mr.  Justice  Benson  ana  Mr.  Justice  Boddam. 

KING-EMPERUR  v.  AYYA  ANNASAMY  AIYAR  and  nine 

OTHERS  Accused.  § 

Indian  Penal  Code — Act  XLV  of  1860,  p.  14S — Unlawful  assembly — Defence  by  accused  per- 
sons of  property  in  their  possession. 

Paddy  belonging  to  a  society,  to  which  the  first  accused  belonged,  was  stored  in  a  gra- 
nary in  a  street.  It  was  found  as  a  fact  that  this  paddy  had  been  in  the  fmssession  of  the  first 
accused  for  some  time  prior  to  6th  November  18^9,  and  was  in  his  possession  on  that  date. 
Complainant,  on  6th  November  1899,  attempted,  as  treasurer  of  the  society  to  forcibly  tako 
possession  of  the  paddy  with  his  servants,  whereupon  all  the  accused  resisted  him,  and.  main- 
tained the  possession  of  the  first  accused,  some  blows  being  struck.  On  a  charge  being  pre- 
ferred against  the  accused  for  rioting  : 

Heldy  that  no  offence  hud  been  committed. 

Charge  of  rioting  and  theft  against  eighteen  persona  belonging  to  the  village 
of  Sulamangalam,  Tanjore.  The  First-clasa  Sub-Divisional  Magistrate,  before 
•whom  the  accused  were  tried,  discharged  aeven  at  an  early  stage  of  the  caj»e. 
The  other  eleven  were  convicted.  The  main  facts  of  the  case  appear  from  the 
following  judgment  of  the  Sessions  Judge  at  Tanjore,  to  whom  the  first  accused, 
ivho  was  fined  Rs.  100,  preferred  an  appeal : —  "  The  theft  is  said  to  have  been 
committed  in  rejjpect  of  some  paddy  belonging  to  the  Mahajana  Sabha  of  the 
village  to  which  the  appellant  belongs,  and  the  rioting  is  said  to  have  been 
committed  when  the  complainant,  who  says  he  is  the  treasurer  of  the  sabha, 
attempted  to  take  possession  of  the  paddy  on  5th  November  1899.  The  paddy 
•was  stored  in  the  granary  in  the  village  street,  and  the  Map^istrate  finds  that 
the  appellant,  a  member  of  the  sabha,  Avas  in  possession  of  it  for  some  time 
before  5th  November.  There  can  be  no  doubt  that  this  finding  is  correct. 
The  evidence  shows  very  clearly   that,  for  some  time  before  5th  November  and 
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on  that  date,  the  appellant  was  in  possession  and  that  he  appointed  two  of  his 
men  to  watch  the  paddy  ;  one  of  his  watchmen  was  at  the  place  when  the  com- 
plainant went  there  and  tried  to  take  possession  of  the  paddy.  The  ninth 
witness  for  the  prosecution,  one  of  the  men  who  accompanied  the  complainant, 
says  ;  *  Govindan  (  one  of  the  two  watchmen  employed  by  the  appellant )  was 
at  the  receptacle  when  we  went  there.  Govindan  objected,  but  we  did  not 
listen  to  him.  There  was  a  big  row  between  complainant  and  Govindan,  hearing 
the  noise  of  which,  the  other  accused  cnme.*  The  complainant,  in  spite  of 
Govindan's  remonstrances,  climbed  on  to  the  top  of  the  granary  and  opened  it 
in  order  to  take  out  the  paddy.  The  appellant  and  others  then  arrived  at  the 
scene  and  the  complainant  was  pulled  down,  and  it  is  fwiid  that  he  received  two 
blows.  This,  according  to  the  evidence,  is  all  that  happened,  and  it  appears  to 
me  that  no  oflFence  was  committed.  The  appellant,  I  consider,  did  no  more  than 
maintain  his  own  possession,  and  use  such  force  as  was  necessary  to  niaintain 
it,  and  to  resist  the  complainant's  attempt  to  deprive  him  of  that  possession. 
He  did  not  commit  or  abet  the  commission  of  theft  or  rioting.  The  finding 
and  sentence  of  the  Magistrate  are  reversed  and  the  appellant  is  acquitted. 
The  tine  will  be  refunded."  The  complainant  had,  previously  to  the  occurrence, 
sent  a  written  notice  to  the  first  accused,  in  which  he  acknowledged  that  finst 
accused  was  in  possession  of  the  paddy,  and  warned  him  that  he  would  be  held 
responsible  for  any  danjage  that  it  mi^ht  suffer.  The  Sabha  had  authorized 
the  complainant  to  endeavour  to  remove  the  paddy  peaceably, and  directed  him 
to  resort  to  a  Civil  Court  if  he  met  with  any  resistance. 

The  remaining  ten  accused  (-who  had  been  sentenced  to  pay  fines  of  Ks. 
25  and  under)  preferred  this  criminal  revision  petition  against  their  conviction. 

Mr.  D.  Chamier,  for  petitioners,  contended  that  the  conviction  was  wrong, 
as  the  accused  had  only  defended  their  possession.  The  person,  who  had  attem- 
pted to  **  enforce  a  right  or  supposed  right,  "  was  the  complainant,  who,  as 
treasurer  to  the  Sabha,  endeavoured  to  take  possession  of  the  paddy  which  was 
in  the  possession  of  the  first  accused.  Complainant,  in  his  letter  to  first  accused, 
acknowledged  the  possession  of  the  latter,  arid  the  Magistrate  found  it  as  a  fact. 
Complainant  had  attempted  to  take  the  paddy  and  the  accused  had  prevented 
him,  that  is,  they  had  defended  their  possession.  This  was  not  an  offence  under 
section  143,  sub-section  4  of  the  Indian  Penal  Code.  The  offence  defined  in 
that  section  was  the  enforcement  of  a  right,  or  the  taking  possession  of  property, 
by  means  of  criminal  force.  A  construction  of  the  section  as  including  a  defence 
of  possesion  of  property  or  of  a  right  would  be  inconsistent  with  the  right  of 
private  defence  of  property  which  is  permitted  in  section  97  of  the  same  code. 
He  referred  to  High  Court  Ruling,  10th  August  1869(1),  and  to  Shunker  Sivgh 
V.  Burmak  Makto  (2).  The  conviction  for  theft  could  not  be  supported,  as  the 
evidence  did  not  show  conclusively  that  any  paddy  had  been  in  fact  removed 
by  the  accused,  and  even  if  it  was  removed,  there  was  no  criminal  intent,  the 
object  of  removal  being  to  protect  their  possession  of  it. 

The  Public  Prosecutor  (Mr.  E,  B,  Powell  ),  in  support  of  the  conviction, 
dealt  with  the  facts  and  contended  that  the  accused  had  been  properly  convicted. 

Judgment. — The  First-class  Sub-Divisional  Magistrate  found  that  the 
petitioners  all  acted  in  accordance  with  the  directions  of  the  first  accused.  He 
found  that,  before  and  at  the  time  of  the  alleged  offences,  the  first  accused  was 
in  possession  of  the  receptacle  containing  the  paddj^  contributions  and  had  appoi- 
nted his  own  watchmen,  two  of  whom  are  amongst  the  petitioners,  and  that  the 
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^mplninatit  had  sent  a  notice  to  the  first  accused,  whereby  he  acknowledged 
the  first  accused's  possession  and  stated  that  he  would  be  held  responsible  for 
all  damage.  The  Sabha  only  authorised  the  complainant  to  endeavour  to  re** 
move  the  paddy  peaceably  and  if  he  met  with  any  resistance  directed  him  to 
resort  to  a  Ciyil  Court.  The  complainant  endeavoured  to  take  possession  of 
the  paddy  forcibly  with  his  servants  and  the  acts  complained  of  were  done  by 
the  first  accused  and  the  petitioners  in  resisting  this  attempt  to  take  possessioa 
i^nd  in  maintaining  the  possession  of  the  first  accused. 

In  the  circumstances  no  offence  was  committed  and  the  petitioners  and 
the  first  accused  should  have  been  acquitted. 

We  set  aside  the  convictions  and  acquit  and  dischaige  all  the  petitioners. 

The  fines,  if  paid,  will  be  refunded. 


1001  Atfgiist  7,  October  18.  I.  L.  R.  25  Mad.  627- 

Before  Mr.  Justice  Davits  and  Mr,  Justice  Mtx^re, 

KING-EMPEROR  (Appellant),  v.  ALEXANDER  ALLAN 
(Accused),    Respondent.§ 

Madnui  District  Municipalities  Act — Act  IV  of  1884,  s.  63  (3) — Madras  District  Municipalities 
Ainendiaent  Act — Act  III  of  1897,  s*  49 — ''Lands  used  solely  for  agricultural  purposes'* 
— Liability  to  tax. 

By  sub^section  (3)  of  section  63  of  th«  Madras  District  Municipalities  Act  1884,  as 
«trKended  by  tlm  Mmlras  District  Municipiilities  Amendment  Act,  1897,  lands  used  **  solely  for 
agricultural  purposes  "  are  exempted  from  the  enhanced  rates  of  taxation  that  may  be  imposed 
in  tjertain  cases  under  that  sub-section  : 

fftldy  that  lands  on  which  potatoes,  grain,  vegetables,  &c.,  are  grown,  as  well  as  pasture 
Ian  is,  are  used  **  solely  for  agricultural  purposes  "  within  the  meaning  of  the  sub-section. 

Appeal  by  the  Public  Prosecutor  under  section  417  of  the  CJode  of  Criminal 
Procedure  against  an  order  of  acq nittiU.  The  case  had  come  before  a  Bench 
of  Magistrates  on  a  previous  occasion  when  defendant  was  acquitted.  An  appeal 
was  then  preferred  against  that  acquittal,  when  the  High  Court  set  aside  the 
order  of  acquittal  and  remanded  the  case  for  trial,  as  there  were  questions  which 
the  Bench  had  left  undecided  (Queen-Empress  v.  Allan(l)J. 

The  facts,  which  are  more  fully  set  out  in  the  report  of  the  previous  case, 
were  that  the  defendant  objocted  to  a  demand  made  by  the  Gotacamund  Muni- 
cipality for  land,  water  and  drainage  tax  for  the  years  1897-98  and  1898-99, 
amounting  to  about  Rs.  335  on  lands  which  were  admittedly  not  appurtenant 
to  any  building  or  attached  thereto  for  any  purpose,  but  which  were  held  by 
defendant  within  municipal  limits.  The  chief  ground  of  objection  was  that 
the  lands  were  used  solely  for  agricultural  pur[)oses,  and  were  consequently 
exempt  from  taxation  by  reason  of  the  proviso  to  clause  3  of  section  63  of  the 
Madras  District  Municipalities  Act  of  1884  (Madras  Act  IV  of  1884),  as  amen- 
ded by  the  Madras  District  Municipalities  Amendment  Act  of  1897  (Madras 
Act  III  of  1897).  A  statement  containing  a  description  of  the  lands  was  made 
by  the  Municipal  overseer  and  filed  as  exhibit  D,  the  correctness  of  which  was 
not  traversed  by  the  defendant.  In  this,  certain  lands,  over  44  acrrs  in  extent, 
were  described  as  "  waste."  These  were  said  by  the  defendant  to  bi  under  grass 
a  statement  which  the  prosecution  did  not  deny.     After  considering  the  mean- 


5  Criminal  appeal  from  an  order  of  acquitt^il  passed  in  Summary  Case  lu.  «48  of  IDOO. 

(1)  1.  L.  R.  24  Mad.  1%. 

^3 


Digitized  by 


Google 


178  I.  L.  R.  25  Mad.  627. 

ing  and  application  of  the  term  *•'  agricultural  paq)oses  *'  the  Bench  fonnd  that 
44.56  acres  were  let  tor  cultivation,  o(*  which  35,05  were  in  actual  cultivation, 
chieHy  with  potatoes  and  korali,  a  species  of  grain,  one  acre  only  was  being  nsed 
for  growing  market  vegetables,  and  S^*51  acres  were  waste.  They  also  found 
that  four  Helds  Nos.  117,  118,  119  and  120,  aggregating  44.07  acres  were  "given 
for  cattle  grazing  to  Mrs.  Reynolds."  A  tnajority  held  that  the  4456  acres  leb 
for  cultivation  as  well  as  the  44  07  acres  let  for  pasturage  were  land:?  used  solely 
for  agricultural  purposes  and  were  not  liable  to  taxatioru  They  accordingly 
acquitted  the  defendant  under  section  245  of  the  Code  of  Criminal  Procedure. 

Against  that  order  of  acquittal  the  Public  Prosecutor  preferred  this  appeal. 

The  Public  Prosecutor  for  appellant. 

Mr.  W.  Barton  for  respondent. 

JUDQMEXT. — This  is  an  appeal  preferred  on  behalf  of  Government  from  a 
judgment  of  the  Bench  of  Magistrates  in  Ootaoamund  acquitting  the  defendant 
Mr.  Allan  who  had  been  prosecuted  by  the  Municip:\lity  under  section  103  of 
the  Madras  Municipalities  Act  (IV  of  1884  as  amended  by  Act  III  of  1897). 

The  only  question  which  hfus  arisen  for  decision  at  the  hearing  of  this 
appeal  is  as  to  whether  all  or  any  portion  of  the  lands  owned  by  Mr.  Allan,  the 
details  as  to  which  are  given  in  exhibit  D,  should  be  held  to  be  lands  used  solely 
for  agricultural  purposes  and  as  such  e.\empted  from  the  enhanced  rates  of 
taxation  that  may  be  imposed  in  certain  cases  under  section  G3,  sub-section  3 
of  the  Madras  Municipalities  Act. 

The  expression  *'  agricultural  "  is  not  defined  in  the  Act.  The  only  decis- 
ions of  this  C  »urt  to  which  our  attention  has  been  drawn  in  which  an  attempt 
has  been  madj  to  define  the  word  **  agricultural  "  are  that  o{ Knnhayen  Hnji 
V.  Mayaa(l),  where  it  was  held  that  a  lea^^e  of  a  cottee  garden  or  a  lease  of 
certain  coffee  plants  in  a  garden,  for  as  to  this  the  judgment  is  not  very  clear, 
is  not  an  agricultural  lease  within  the  meanii'g  of  section  117  of  the  Transfer 
of  Property  Act  and  the  judgment  in  Civil  Revision  Petition  No.  3o7  of  1900 
(  Murwgesa  Chetti  v.  CInnnatkamhi  Goundan{2))  in  which  it  has  been  decided 
that  a  lease  of  land  for  betel  cultivation  should  be  held  to  be  an  agricultural 
lease  in  so  far  as  that  section  is  concerned. 

On  referring  to  the  Agricultural  Rates  Act  (59  and  60  Vict.,  cap.  16  ) 
passed  in  1896  for  the  purpose  of  exempting  the  occujiieis  ot  nuricuhural  lands 
in  England  from  paying  as  high  rates  on  such  lands  as  those  levied  on  buildings 
and  other  hereditaments  we  observe  (  section  9  )  that  *'  ?igricultural  land  "  is 
there  defined  as  follows: — The  expression  "  agricultural  land  "  means  any  land 
used  as  arable,  meadow,  or  pasture  ground  only,  cottage  gardens  exceeding  one- 
quaiter  of  an  acre,  market  gardens,  nursery  grounds,  orchards,  or  allotments, 
but  does  not  include  land  occupied  together  with  a  house  as  a  park,  gardens 
other  than  as  aforesaid  plejvsure  grounds  or  any  land  kept  or  preserved  mainly 
or  exclusively  for  purposes  of  sport  or  recreation  or  land  used  as  a  race  course. 

We  also  find  that  in  the  Oxford  English  Dictionary  edited  by  Dr.  J.  A.  H. 
Murray,  which  is  admitted  to  be  the  standard  authority  in  such  matters,  agri- 
culture is  defined  as  follows  : — "  The  science  and  art  of  cultivating  the  soil, 
including  the  allied  pursuits  of  gathering  in  the  crops  and  rearing  livestock, 
tillage  husbandry,  farming  (in  the  widest  sense)."  We  also  note  that  it  is  there 
pointed  out  that  the  restriction  of  the  word  agriculture  to  tillage,  as  in  the 
following  quotation,   is  rare.     The   lands  were   not   fields  for   agriculture   but 
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pastures  for  cattle.     We  believe  that  we  cannot  do   better  than   follow   these 
definitions  in  attempting  to  decide   what>  for  the   purposes  of  sub-section  3  of 
section  63  of  the  Municipalities  Act,  are  or  are  not  lands  osed   solely  for   agri- 
cultural purposes.     Referring  again  to    exhibit   D,  we  have   no  hesitation  in 
holding  that  land  on  which  potat«)es,  grain,  vegetables,  &c.,  are  grown  are  lands 
used  solely  for  agricultural  purposes.     We  do  i*ot  consider  that  any  distinction 
can  be  drawn  between  large  and  small  plots  ot'  lands  on  which   roots   or   grain' 
«re  cultivated.     All  such  laud  must  be  held  to  be  land  used  solely  for  agricultural 
purposes.     We  have  next  bo  consid<?r  the  lands  over  40  acres  in  ex-tent  entered 
in  exhibit  D  as  '^  waste."     Mr.  Rxrton,  on  behalf  of  Mr.     Allan,  has  urged  before 
tis  that  these  so-called  waste  lands  ai^  pastui^  Ijinds  and  as  such  should  be  held 
to  be  lands  used  solely  for  agricultural  purposes.     Turning  again  to   the  defini- 
tion of  the  woi'd  "agricultural  "  which  we  hav«  accepted  we   find    that   agricu- 
ltural lands  include  lands  set  apart  as  "  pasture  ground  only  "  and   also    lands 
<ised  for  "  rearing  livestock."     if,  therefoi^  it  could  be  shown  that  these  so-called 
waste  lands  w^e  in  reality  pasture  gi'onnds  or  lands  used  for  rearing  liv^?strOck, 
we  should  certainly  decide  that  they  wei>e    lands   used    solely   for   agricultural 
purposes.     We  cannot,  however,  hold  on  the  -evidence  on  ^he  record  that  it  has 
been  show«  that  they  are  so  nsed.     All  that  we  can  find  in  the  papers  sent    up 
bearing  on  the  question  as  to  how  these  lands  are  used  is   the  following   state- 
ment of  the  defendant  Mr.    Alkn  "  Nos.     117,  118,    119  and    120   are  in    the 
occupation  of  Mrs.  Reynolds  ;  defendant  receives  no  rent.     Mrs.  Reynolds   pay 
the  Govermnent  quit-ient^  he  uses  it  for  grazing."  If  this   is   all    the  evidence 
that  is  forthcoming  as  to  how  the  lands  are  Uvsed,  we  should  most  certainly  hold 
that  they  are  not  pastur<3  grounds  "  or  lands  used  for  rearing   livestock,"     It  is, 
however,  urged  by  Mr.  Baiton  that  attention  was  not  clearly  drawn  to  this  ques- 
tion when  the  case  was  before  the  MagivStrates  and  that  if  opportunity  be  given 
to  his  clreiit  he  will  be  able  to  put  forward  fuller  and  clearer  evidence  as  to  how 
this  waste  land  is  really  used.     As  it  is  most  inadvisable  that  we  should  decide 
this  question,  which  is  oneof  so»i«  general  importance,  in  a<;ase  in    which   all 
the  evidence  available  as  to  the  manner  in  which  the  lands  are  used    is   not  en 
the  recoi'd,  we,  under  section  42^  of  the  Criminal   Procedure  Oode,   send   baek 
the  case  to  the  Bench  of  Magistrates  and    direct  them    to  take   such   further 
■evidence  as  may  be  put  forward  hy  the  Municipality   and   Mr.   Allan   as  to  the 
purposes  for  which  the  land  shown  in  exhibit  D  as    waste  is    used,   the    fullest 
•details  possible  being  given,  and  to  submit    the   same  for  the   consideration  of 
this  Court. 

The  evidence  of  two  witnesses,  called  for  the  defence,   was   taken    by  the 
Magistrates.     This  showed  that  the  lands  in  question  were  used  as  pasture  land. 

The  case  again  came  before  the  same  Bench,  when  the  Court,  after  hearing 
the  arguments  of  the  same  counsel,  passed  the  following 

Judgment. — The  further  evidence  shows  clearly  that  tlie  44   acres   odd 

regarding  which  we  had  some  doubt  are. pasture  lands  and  the    learned    Public 

Prosecutor  does  not  dispute  the  fact.     That  being  so  it  follows   from    the  views 

we  have  already  expressed  that  the  land  is  used  solely  for  agricultural  purposes 

«nd  is  therefore  exempt  from  taxation. 

The  appeal  is  therefore  dismissed. 
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1901  December  18.  I.  L.  R.  25  Mad.  659. 

Before  Sir.  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Benson. 

SANGILIA  PILLAI,  Peiitiokkr,  v,  THE  DISTRICT  MAGISTRATE 

OF  TRICHINOPOLY,  Counter-petition er.§ 

Criminal  Procedure  Code— Act  V  of  1898,  s.  476—'*  Judicial  Proceeding  "—  Records  of  case 
Ctdled  for  by  District  Magistrate  in  his  executive  capacity. 

Though  an  order  paKsed  after  records  have  been  called  for,  for  any  of  the  purposes  speci- 
fied in  section  435  of  the  Code  of  Criminal  Procedure,  luay  bea  "  Judicial  proveediiig  "  for  tlie 
purposes  of  section  476  (as  to  which  the  Court  gave  no  ruliug),  where  a  District  Magistrate 
called  for  such  records  in  his  executive  capacity  to  see  whether  an  application  for  an  eni^uiry 
into  the  conduct  of  a  police  constable  should  be  granted,  and  passed  an  order  thereon,  sanc- 
tiooing  bis  prosecution. 

HeUl)  that  there  was  no  jadicial  proceeding  within  the  meaning  of  section  476  and  that 
the  order  must  be  set  aside. 

Petition  to  revise  an  order  nanctioning  the  prosecution  of  petitioner  (  a  head 
constable  )  on  a  charge  of  giving  false  evidence  under  section  193,  Indian  Penal 
Code.  The  order  was  pa.'^sjd  by  the  District  Magistrate  of  Trichinopoly  on  28th 
August  1901,  in  a  proceeding  in  which  it  was  recited  that  the  following  docu- 
ments had  been  read  : — A  petition  ;  records  of  an  enquiry  held  by  the  District 
Superintendent  of  Police  :  and  a  reference  to  the  Public  Prosecutor  and  his 
reply.  The  order  was  in  the  following  terms  : — "  Order. — From  the  records 
[in  certain  calendar  cases  on  the  tile  of  the  Town  Sub-Magistrate  in  which  four 
persons  charged  with  having  committed  burglaries  were  discharged]  and  firoin 
the  Public  Prosecutor's  letter  [expressing  his  opinion,  in  reply  to  a  reference  to 
him  on  the  point  that  proceedings  against  petitioner  under  section  193,  Indian 
Penal  Code,  would  stand]  it  appears  that  there  is  sufficient  evidence  to  institute 

froceedings  against  Sangiii  (bead  constable)  for  an  offence  under  section  193, 
ndian  Penal  Code.  In  these  circumstances  the  District  Magistrate  sanctions 
the  prosecution  of  Sangiii  before  the  Head-quarters  Deputy  Magistrate."  Peti- 
tioner applied  for  revocation  of  the  sanction  to  the  Session  Judge,  who  held 
that  if  the  order  in  question  was  to  be  taken  as  one  passed  under  section  195, 
the  Sessions  Court  would  be  bound  to  cancel  it,  inasmuch  as  the  District  Magis- 
trate bad  no  authority  to  grant  any  sanction  in  the  matter,  since  he  was  not 
the  *  ordinary  appellate  authority,'  and  as  the  provision  in  the  order  as  to  the 
Court  before  which  the  charge  was  to  be  tried  was  beyond  the  scope  of  such  a 
sanction.  But  he  thought,  from  the  form  of  the  order  and  the  material  on 
which  it  had  been  passed,  that  the  District  Magistrate  had  passed  it  under  sc  c- 
tion  476  of  the  Code  of  Criminal  Procedure,  the  proceeding  having  been  passed 
by  the  Magistrate  tmo  motu  after  an  enquiry  held  by  him  through  others.  He 
agreed  that  the  grant  of  sanction  under  section  476  would  be  illegal,  as  the 
offence  charged  had  not  been  committed  before  the  District  Magistrate  or 
brought  to  his  notice  in  the  course  of  judicial  proceedings  ;but  held  that  the  Ses- 
sions Court  was  not  competent  to  consider  that  question.  He  dismissed  the 
petition  on  the  ground  that  no  appeal  lay  to  the  Sessions  Court. 

Petitioner  tiled  petitions  in  ihe  High  Court  against  the  order  of  the  Dis- 
trict Magistrate  of  28th  August  1901  and  that  of  the  Sessions  Judge. 

T.  Rangachariar  for  petitioner. 

The  Public  Prosecutor  for  the  Crown. 

Judgment. — The  Public  Prosecutor  has  conceded  that  the  order  of  the 
District  Magistrate,  dated  28th  August  1901,  cannot  be  upheld  as  an  order  for 

§  Criminal  Revision  Petitions  Nos.  279  and  280  of  1901, 
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sanction  to  prosecute  such  as  is  required  by  section  195  (1)  (b)  of  the  Code  of 
Criminal  procedure  inasmuch  as  the  District  Magintrate  is  not  the  Court  to 
which  the  Sub-Magistrate  is  subordinate  within  the  meaning  of  section  195(7), 
Criminal  Procedure  Code.  He  has  contended,  however,  th?it  the  order  is  valid 
as  an  order  made  under  the  powers  conferred  by  section  476.  Assuming  the 
order  was  intended  to  be  made  under  section  476,  its  validity  depends  on  whet- 
her the  alleged  oflfence  was  brought  to  the  notice  of  the  Di.Htrict  Magistrate  in 
the  course  of  a  judicial  proceeding.  The  public  Prosecutor  has  argued  that  the 
District  Magistrate  must  be  assumed  to  have  called  for  the  records  under  the 
powers  conferred  by  section  435,  and  that  an  order  made  on  consideratioai  of 
the  records  called  for  under  that  section  is  a  judicial  proceeding  for  the  purposes 
of  section  476.  It  is  not  necessary  for  us  to  consider  the  general  question  whe- 
ther an  order  made  after  the  records  have  been  called  for  is  a  judicial  procee- 
ding for  the  purpose  of  section  476.  It  may  be  that  an  order  made  after  the 
records  have  been  called  for  for  any  of  the  purposes  specified  in  section  435 
would  be  a  judicial  proceeding  for  the  purposes  of  section  476.  In  the  present 
case,  however,  it  seems  to  us  clear  from  the  terms  of  the  petition  on  which  the 
order  of  28th  August  1901  was  made  and  from  the  endorsement  of  the  Sub- 
Magistrate  submitting  the  records  that  the  order  of  that  date  was  not  made 
after  the  records  had  been  called  for  for  any  of  the  purposes  mentioned  in  sec- 
tion 435.  The  order  calling  for  the  records  seems  to  have  been  made  by  the 
District  Magistrate  in  his  executive  capacity  for  the  purpose  of  enabling  him  to 
ascertain  whether  the  petitioner's  prayer  for  an  enquiry  into  the  conduct  of  the 
Police  should  be  granted.  In  our  judgment  the.  present  case  does  not  come 
within  the  terms  of  section  435  and  we  think  there  was  no  judicial  proceeding 
for  the  purposes  of  section  476. 

The  Public  Prosecutor  has  further  contended  that  it  was  competent  for 
the  Deputy  Magistrate  to  take  cognizance  of  the  offence  under  section  190  and 
that  the  order  of  28th  August  1901,  which  purports  to  grant  sanction,  was 
unnecessary  and  may  therefore  be  treated  as  a  nullity.  We  feel  no  doubt  that 
the  offence  alleged  to  have  been  committed  is  an  offence  in  relation  to  a  procee- 
ding in  a  Court  within  the  meaning  of  section  195  (6)  of  the  Code  of  Criminal 
PrcSedure.     Sanction   is  therefore  necessary. 

The  order  of  the  District  Magistrate,  dated  28th  August  1901,  must  be 
set  aside. 


1901  January  18.  I.  L.  R.  25  Mad.  667. 

Before  Mr.  Justice  Stubrahrnunia  Ayyar  atid  Mr,  Justice  Benson, 
KING-EMPEROR  v,  THAMMANA  REDDI  and  two  others.  Accused.* 

Criminal  Procedure  Code— Act  V  of  1898,  $.  250 — Frivolous  or  vexatious  accusatione Case 

instituted  on  ''  information  given  to  a  Magistrate  " — Information  to  a  Village  Magistrate 
— Discharge  of  accused — Order  awarding  compensation — Validity. 

A  Village  Magistrate  is  not  a  Magistrate  within  the  meaning  of  section  250  of  the  Code 
of  Criminal  Pi-ocedure  ;  and  where  a  case  has  been  instituted  in  consequence  of  a  complaint 

^  Case  referred  for  the  orders  of  the  High  Court  under  section  438  of  the  Criminal 
Procedure  Code  by  C.  11.  Mounsey,  District  Magistrate  of  Coimbatore.  in  his  letter  dated 
i3tli    November  1900.  ' 
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made  to  A  village  MajriRtrate,  who  Hent  a  report  to  the  police,  who  submitted  a  charge  sheet, 
the  person  who  complainoil  to  the  Village  Magistrate  cannot  be  ordered,  under  section  250  to 
pay  compensation  to  the  accused  it*  the  latter  are  discharged.  ' 

Case  referred  for  orders  of  the  High  Court.  The  facts  appear  from  the  letter 
of  reference,  which  was  as  follows  : — 

"  Section  260  of  the  Code  of  Criminal  Procedure  directs  the  award  of 
compensation  for  frivolous  or  vexatious  accusations  in  any  case  instituted  by 
complaint  as  defined  in  the  Criminal  Procedui-e  Code  or  upon  *  information 
given  to  a  Police  officer  or  to  a  Magistrate.'  In  Criminal  Case  No.  117  of  1900 
on  the  file  of  the  Taluk  Se('ond>cla>s  Magisfcnite  of  Bhavani,  a  case  of  housi^- 
breaking  and  theft  in  a  building  (  ^^ectious  454  and  ;:80>  Indian  Penal  Code  ) 
the  accused  were  dischart^^ed  un<ier  section  288,  Criminal  Procedure  Code,  and 
the  prosecution  witness  No.  2  was  onlored  by  the  Taluk  Magistrate  (  second 
class  )  to  pay  compensation  of  Us.  40  to  each  ot  the  accused.  The  complaint 
in  this  case  was  originally  ma<lu  to  tiie  Village  i^Iagistrate,  who  sent  a  report  to 
the  police.  The  police  invesi.igated  the  case  and  submitted  a  charge  sheet  to* 
the  Taluk  Magistrate.  The  Taluk  Magistrate  was  of  upirn'on  that  the  case  was 
instituted  upon  information  given  to  a  Magistrate — the  Magistrate  in  this  c<ise 
is  a  Village  Magistrate  or  in  other  words  head  ofu  village.  Under  section  1 
of  the  Criminal  Procedure  Code  nothing  contained  in  that  Code  in  the  absence 
of  any  specific  provision  to  the  contrary  shall  apply  to  heads  of  villages  in  the 
Presidency  of  Fort  St.  George.  I  am  of  opinion  that  the  information  in  this 
case  wase  not  given  to  a  Magistrate^  as  the  word  Magistrate  is  used  in  section 
250,  Criminal  Procedure  Code,  and  that  the  award  of  compensation  is  not  auth- 
orized by  the  Code.  The  ease  seems  really  to  have  taken  up  owing  to  a  Police 
oflBcer  making  a  report,  the  judgment  of  the  Taink  Second-class  Magistrate 
contained  the  following  paragraphs  21  and  22  :— *  1  discharge  the  accused  under 
section  233,  Criminal  Procedure  Code.  I  called  on  prosecution  witness  No  2 
who  informed  the  Village  Magistrate  about  the  alleged  house-breaking  and 
theft  and  on  whose  information  all  proceedings  liave  been  taken  to  show  cause 
why  he  should  not  be  ordered  to  pay  compensation  to  the  accused,  tie  repeats 
that  his  complaint  is  true.  I  have  written  in  great  detail  the  reasons  for  disbe- 
lieving the  complaint.  The  accused  were  arrested  by  the  police  on  9th  October 
1899»  and  produced  before  this  Court  and  were  let  out  on  bail  on  11th  October 
1899.  They  have  been  thus  subjected  to  considerable  humiliation.  I  have 
considered  over  the  matter  of  awarding  compensation  and  believe  such  patently 
vexatious  charges  should  be  put  down.  Taking  all  the  circumstances  into  consi- 
deration, I  direct  that  prosecution  witness  No.  2  do  pay  to  each  of  the  accused 
lis.  40  under  section  250,  Criminal  Procedure  Code. ' '' 

Mr.  W.  Barton,  for  the  Public  Prosecutor,  for  the  Crown. 
Mr.  C\  Krishnan  for  the  accused. 

Judgment.— We  think  that  the  view  of  the  District  .Jfagistratc  is  cor- 
rect. We  set  aside  so  much  of  tho"  Second-class  Magistrate's  c)nler  as  was 
made  under  section  250,  Criminal  Procedure  Code,  and  direct  that  the  amount 
if  any,  levied  as  compensation  be  refunded.  * 
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1901.  Fchmary  14.  I.  L.  R.  25  Mad.  671- 

Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Bavies. 

JOHN  MARTIN  SEQUEIRA  (Counter-petitioner),  Petitioner,  v. 
LUJA  BAI  (Petitioner),  Kespondent.§ 

riminal  Procedure  Code — Act  V  of  I8j8,  s.  U*5  (4) — Siinction  to  pn)SL'cute. 

Clause  (4)  of  section  195  of  the  Code  oC  Criuiiiial  Procedure  applies  only  to  cases  in 
liirli, at  the  time  of  ;: ranting  HJiiu'iion  to  prosecute,  t lie  olt'ender  is  uncertain  or  unknoWuw 
t'bere  therein  no  douhtiw  to  wlioui  the  prosecution,  is  to  he  directed  n^ain»t,  the  offender 
bould  be  nnnied. 

IPIUCATION  under  section  195,  clause  (%),  of  the  Code  of  Criminal    Procedure 
or&anctioii  to  priKsecute  petitioner  lor  fortrery. 

The  District  Judge  made  the  following  order  : — "  It  is  not  denied  now 
hat  the  word.s  in  the  a[»piication  for  probate  and  in  the  vakalat,  '  this  cros8  is 
he  signature  of  Luja  Bai  '  were  wrilion  by  the  counter-petitioner,  though  it  is 
lot.  .vhnitted  that  they  were.  There  is  nothing  at  present  on  record  to  show 
hat  the  counter-petitioner  wrote  those  woi'ds  but  there  is  strong  reason  for 
hinking  that  the  alleged  marks  were  forgeries,  and  under  section  196  [4],  Cri- 
ninal  Procedure  Code,  I  sanction  the  prosecution  of  the  person  who  committed 
:he  forgeries  fjr  an  offence  punishable  under  section  465  of  the  Indian  Penal 
Code.  '^ 

Against  this  order,  petitioner  preferred  this  crin)inal  revision  petition. 

Ayya  Ayyar  for  petitioner. 

A'.  Nary  ana  Rao  for  re.^pondent. 

The  Public  Prosecutor  [  Air.  B.  B.  Poioell  ]  for  the  Crown. 

Judgment. — As  the  petitioner  wus  not  "  a  pnrty  to  the  proceeding  in 
the  Court  "  in  the  case  in  which  the  allegofi  forged  will  was  produced,  no  sanc- 
li'«u  for  his  prosecution  was  required.  Thv^efon*  the  Judge  was  not  conipetenfc 
tf> entertain  the  application  for  sanction.  Even  if  he  had  been,  he  should  have 
Bamed  the  {)erson  against  whom  the  prosecution  was  to  be  directed,  as  there 
was  DO  doubt  about  who  that  person  was.  Clause  [  4  ]  t-f  section  195  of  the 
C'wle  of  Criminal  Procedure  obviously  applies  only  to  cnses  where,  at  the  time 
of  gninting  sanction,  the  offender  is  uncertain  or  unKnown. 

The  sanction  in  this  case  must  therefore  be  revoked. 


1902.  January  28.  I.  L.  R.  25  Mad.  726. 

Before  Mr.  Justice  Davies  aiid  Mr.  Jn^firr  JJltashjani  Ayyangar. 
KING-EMPEROR  v.  C.  SRINIVASAN  irETiTioNEPv),  Accu.sED.f 

h^'iaa  Penal  Code — Act  XLV  of  1860,  8s.  417,  611,  4C8--Aii;j!npii!i--  to  cheat  and  forgery — 
Application  to  University  for  dnpli<;  u*'  certiticito  hy  pn-on  not  entitled— Oihnce. 
S.  held  a  Matriculation  certiticate  which  had  heen  is>*ue<l  to  hiin  l.y  a  University.  Chad 
pi'-e^  to  pass  the  Matriculation  Exainiriati<»ii.  The  iJe^n.stiar  of  thc'^Uuivusity  received  a 
J^ter  purporting  to  be  signed  by  S.,  st.'itiug  that  his  ccrtilicnte  liad  hc-.-n  lost  and  requesting 
■^•it  a  duplicate  might  be  issued.  Enclosed  witli  the  letter  was  what  purp-rted  to  hen  certificate 
^!  ^he  head-master  of  a  local  school,  corrohi.iatinjt?  the  stau  aiout  as  to  the  k)8s  and  supporting 

§  Criminal  Miscellaneous  Petition  No.  144  of  11H>0. 
t  Criminal  Revision  Petition  No.  43Sof  lUOl.    - 
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the  applicntion  for  the  issue  of  a  duplicate.  This  doeuttient  had  not,  In  fact,  been  written  by 
the  hoad-niaster,  and  S.  had  not  in  fact  h»st  his  Mntriciilation  certiticate.  C.  was  charged  with 
cheating  and  for;j:ery  to  commit  chontiii^*.  The  Deputy  Magistrate  found,  on  the  evidence, 
that  tho  writer  of  the  application  for  a  duplicate  coiiiticnte  was  tlie  accused,  and  convicted  and 
sentenced  the  accused  on  both  cliarges.  The  Session?  Judge,  on  appeal;  altered  the  oftences  to 
those  of  attempting  to  cheat  and  forgery  to  counuit  cheating  and  reiluced  the  sentence.  Sub* 
ject  to  these  moditications  ho  dismissed  the  ap^ieuK  On  a  revision  petition  being  filed  in  the 
iii^h   Court  : 

Ileldy  that  the  charge  of  cheating  nmst  fail,  inasmuch  as  there  Was  tlo  proof  that  the 
deception  practised  by  the  accused  on  the  Registrar  of  the  University  had  caused  harm  or  da- 
mage to  him  or  to  the  University  which  he  represented.  Xor  was  it  shown  tliat  the  accused,  ia 
applying  for  the  duplicate  certificate,  had  any  intention  of  causing  wrongful  gftin  to  hitnself  or 
wrongful  loBs  to  the  University,  to  whom  he  had  paid  a  fee  greater  than  the  cost  price  of  the 
certificate.  The  charge  of  forgery  also  failed,  for,  assuming  that  accused  had  fabricated  tho 
head-master's  certitic  ite  it  was  not  shown  that  he  had  done  so  fraudulently  or  dishonestly  and 
with  intent  to  cause  damage  or  injury  to  the  public  or  t<»  any  one.  The  (piestion  before  the 
court  was  not  as  to  his  intended  use  of  the  ceitiHcate  subset) uently.  Even  if  he  had  such  an 
intention  this  mere  preparation  did  not  amount  to  an  attempt  to  commit  an  offence  within  the 
meaning  of  section  511  of  the  Indian  Penal  Code. 

Charges  of  cheatinf^  and  forgery  to  commit  cheating  under  sections  420  and 
468,  Indian  Penal  Code.  In  1900,  one  S.  Srinivasan  went  up  for  the  Matricu- 
lation Examination  held  by  the  University  of  Madras,  and  passed.  Accused, 
^hose  name  was  C.  Srinivasan,  went  up  for  the  same  examination  and  failed. 
Subsequently  the  Registrar  received  the  following  letter  ; — 

"  MAyAVARAM   27—2—1901. 

TO  THE  Registrar  of  the  University  of  Madras.  Most  Respected  Sir,  I 
was  a  candidate  for  the  Matriculaton  Examination  held  in  December  1899  and 
I  passed  in  it  and  I  was  placed  in  the  first  class  (  Supplement  to  Fort  St 
Oeorge  Gazette,  April  3,  1900,  first  class  24th  rank,  1st  page  in  the  list  of 
passed  candidates.  Register  No.  3140  ].  On  2nd  February  when  my  house  was 
plundered  by  thieves  I  lost  my  Matriculation  certificate  together  with  certain 
i'ecords  [  bonds  ]  worth  Rs.  600.  Therefore,  I  am  now  in  want  of  a  certificate. 
Hitherto  I  have  produced  a  certificate  [  identification  ]  from  the  head  of  the 
institution  where  I  received  my  instruction.  I  am  a  poor  boy  and  I  have  to 
enter  into  some  department.  Therefore  I  humbly  beg  of  you  to  be  kind  enough 
to  send  my  certificate.  I  beg  to  remain,  Sir,  Yours  obediently, 

S.  Streenivasan, 
c/of  Krishna  Reddi,  Near  Sayergate, 
Napier's  Road,  Kanganakuppam 
[  via.  ]  Cuddalore." 

This  letter  enclosed  the  following  certificate: — 
"  Mayavaram,  27—2—1901. 

Municipal  High  School,  Mayavaram.  This  is  to  certify  that  S.  Sreenivasan 
was  a  student  of  this  institution  and  passed  the  Matriculation  Examination 
held  in  December  1899  in  the  first  class.  I  hear  from  his  guardian  that,  when 
his  house  was  plundered  on  the  2nd  February,  he  lost  his  Matriculation 
certificate  with  some  other  records.  His  conduct  is  very  satisfactory.  His  request 
may  be  granted.  S.  Narayanasami." 
This  was  filed  as  B-2. 

The  person  whose  signature  this  certificate  purported  to  bear  was  the  head- 
ttmster  of  the  school  at  Mayavaram.  The  Registrar  of  the  University,  in  reply  to 
the  application,  informed  the  writer  that  a  duplicate  certificate  would  be  issued 
on  payment  of  Rs.  3,  that  being  the  fee  chargeable.  This  sum  was   paid   to    the 
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local  tfeashry  and  a  receipt  for  the  amount  was  forwarded  to  the  Registrar, 
who  then  issued  the  duplicate  certificate.  Instead,  however,  of  sending  it  direct 
to  the  applicant,  he  addressed  it  to  the  head-master  of  the  school  at  Mayavaram» 
together  with  the  certificate  purporting  to  be  signed  by  that  person.  It  was 
then  discovered  that  the  supposed  certificate  had  not  in  fact  been  written  or 
signed  by  the  head-master,  and  it  wiw  also  ascertained  that  S.  Sreenivasan>  the 
succe.ssful  candidate  had  not,  in  tact,  hv^t  his  certificate.  This  was  reported  to 
the  Registrar,  wh(»  then  caused  a  letter  to  be  sent  by  registered  post  to  the 
address  given  by  the  ap[»licant,  and  at  the  same.time  gave  notice  to  the  autho* 
rit^es  in  that  locality,  as  the  result  of  which,  a  police  constable  in  plain  clothei 
was  sent  to  watch  who  sin»uld  take  the  registered  letter.  Accused  took  it,  and 
Was  subsequently  arrested  and  charged.  For  the  defence,  it  was  not  denied  that 
the  supposed  certificate  was  not  what  it  purported  to  be,  or  that  some  one  had 
utten«pted  to  obkiin  a  duplicate  certificate  from  the  Registrar  of  the  University; 
but  the  accused  denied  that  he  had  done  so  and  endeavoured  to  show  that 
when  the  registered  letter  was  offered  to  him  he  had  said  that  it  could  not  be 
for  liim  His  case  was  that  it  had  been  forced  on  him  by  the  post  peon  and  the 
disguised  constable.  The  Deputy  Magistrate  found  that  the  application  to  the 
Registrar  had  been  written  by  the  accused,  found  him  guilty  of  the  offences 
dialled,  and  sentenced  him  to  two  years  *  rigorous  imprisonment.  The  Sessions 
Judge,  on  appeal,  altered  the  offences  to  those  of  attempting  to  cheat,  under 
sections  417  and  511,  Indian  Tenal  Code,  and  forgery  to  commit  cheating, 
binder  section  468,  and  reduced  the  sentence  to  one  year  s  rigorous  imprison- 
ment. Subject  to  those  modifications  he  dismissed  the  appeal 

The  accused  preferred  this  Criminal  Revision  Petition. 

Mr.  John  Adam  and  T.  Rangaramantija  Chariar  for  petitioner. 

The  Public  Prosecutor  in  support  of  the  conviction. 

JuDQMKMT. — The  charge  of  cheating  must  fail  inasmuch  as  there  is  no 
proof  that  the  deception'uractised  by  the  petitioner  on  the  Registrar  of  the 
Madras  University  caused  harm  or  damage  to  him  or  to  the  University  which 
he  represents.  If  the  real  S.  Streenivasan  had  practised  a  similar  deception  for 
obtaining  a  duplicate  certificate  it  could  not  be  argued  that  he  would  be  guilty 
of  cheating  unless  damage  or  harm  was  caused  to  the  person  deceived. 

There  is  also  nothing  to  show  that  the  petitioner  acted  dishonestly  in 
obtaining  the  duplicate  certificate,  that  is,  that  he  had  any  intention  of  causing 
wrongful  gain  to  himself  or  wrongful  loss  to  the  University.  On  the  other  hand 
lie  paid  three  Rupees  in  cash  for  the  certificate  which  certainly  seems  to  be 
greatly  in  excess  of  its  cost  price.  Then  m  to  the  -g  arge  of  forgery,— assuming 
that  the  petitioner  fabricated  the  document  B-2,  there  is  no  evidence,  for  the 
reasons  already  stated,  that  he  did  so  fraudulently  or  dishonestly  and  with 
intent  to  cause  damage  or  injury  to  the  public  or  to  any  one.  The  question 
before  us  is  not  whether  he  intended  to  use  the  certificate  subsequently  in 
order  to  obtain  some  tempoml  advantage  by  pretending  that  he  had  passed 
the  MatriculationExamination.  Had  he  had  such  intention  this  mere  prepara- 
tion towards  such  object  would  not  amount  to  an  attempt  to  commit  an  offence 
within  the  meaning  of  section  611  of  the  Penal  Code. 

We  must  therefore  reverse  the  conviction,  acquit  the  prisoner,  and  direct 
that  he  be  set  at  liberty. 
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1902  January,  28.  I.  L.  R.  25  Mad.  729* 

Before  Mr.  Justice  Daries  and  Mr,  Justice,  Bhashya/m  Ayyangar, 

KING-EMPEROR  v.  GOPALASAMY  and  seven 
OTHERS,  Accused* 

Indian  Pennl  Code — Act  XLV  of  18G0,  s.  424 — Diihonest  reraovnl  of  property  to  avoid  dt»- 
traint--Di8traint  for  arroars  of  r<i)t  under  llie  Rent  Recovery  Act — Abwnct^  of  pre»umj>- 
tion  in  favour  of  itH  legality — ()n»m  of  proof  on  prosecution  to  prove  legal ity---Coii vie- 
tion  in  absence  of  such  proof — Illegality. 

Where  a  distraint  ia  made  under  the  Kent  Recovery  Act  for  arrenrfi  of  rent,  there  is  bo 
presumption  that  il  is  legally  niudc.  and  if  persor.e  are  charf^ed  with  havinf^  dinhuneKtly  removed 
property  to  avoid  it,  the  jiruRe<  r.tion  must  prove  that  it  was  a  ]ep:a]  di«trnini.  in  the  ahgence  of 
such  proof,  persons  who  liave  resiKled  the  distraint  or  have  removed  tl/eir  property  to 'avoid 
it,  cannot  he  convicted  of  an  otience,  inasmuch  as  they  had  a  right  of  private  defence  of  tlrtir 
property   unless  the  distraint  was  legal. 

Charges  of  rioting,  rosistinp;  the  taking  of- property  by  the  lawful  antho- 
rity  of  a  public  servant,  and  voluntarily  causing  hurt,  under  sections  147,  183^ 
and  323,  Indian  Penal  Code.  The  petitioners  were  convicted  of  rioting  and 
dishonestly  removing  property,  under  sections  147  and  424,  and  sentenced 
(  some  of  them  )  to  pay  hnes  and  (  some  of  them  )  to  suffer  imprisonment.  The 
case  for  the  prosecution  was  that  fourth  accused  had  made  defanli  in  payment 
of  rent  in  respect  of  fasli  1310,  and  that  a  demand  had  been  f^erved  on  him  by 
the  manager  of  the  llaruthauthanallur  estate,  of  which  he  wa«*  a  tenant.  It  wa<* 
alleged  that  the  manager  had  gone  to  the  house  of  this  accused  accompanied 
by  seven  or  eight  persons,  and  demanded  payment  of  the  arrears.  Fourth 
accused  said  that  he  would  })ay  the  amount  in  ten  days.  Some  cattle  and  a 
Ciirt  were  thereupon  distrained,  but  the  accused  drove  them  away.  They  were 
accordingly  charged,  and  convicted  as  above.  An  appeal  was  preferred  to  the 
Joint  Mjjgistrate,  who  said: — *'  In  this  Court,  almost  the  whole  ground  of 
appeal  is  that  the  distraint  proceedings  were  illegal.  This  was  not  put  forward 
in  the  lower  Court  until  after  the  charge  was  framed,  and  the  lower  Court, 
rightly  or  wrongly,  refused  to  allow  questions  on  the  point.  It  is  certainly  an 
objection  to  this  defence  that  it  is  only  put  forward  as  a  last  resort.  He 
discussed  the  evidence  and  dismissed  the  appeal. 

Petitioners  preferred  this  Criminal  Kcvisioa  petition. 

G,  Sankaran  Nnir  for  petitioner. 

Judgment. — The  distraint  having  been  made  under  the  Rent  Recovery 
Act,  there  is  no  presumption  that  it  was  a  legal  distraint.  It  therefore  lay  on 
the  prosecution  to  prove  the  distraint  was  legal,  and  especially  so  when  its 
legality  was  challenged  by  the  accuvSed  before  the  convicting  magistrate.  In 
the  absence  of  such  proof,  the  petitioners  were  guilty  of  no  offence  under 
either  section  147  or  424  of  the  Penal  Code  inasmuch  as  they  had  a  right  of 
private  defence  of  their  property  unless  the  distraint  was  legal.  We  must 
express  our  surprise  at  the  JSub-di visional  Magistrate  in  appeal  thinking  it 
unnecessary  to  consider  the  question  which  was  the  chief  ground  of  the  appeal 
to  him,  viz,  whether  the  Sub-Magistrate  was  right  or  wrong  in  declining  to 
enquire  into  the  legality  of  the  distraint. 

We  reverse  the  convictions  of  all  the  petitioners  and  acquit  them,  and 
direct  the  refund  of  the  fines  inflicted  if  they  have  been  paid. 

®  Criminal  lievision  Petition  No.  4i51     of  1901, 
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Before  Mr,  Justice  Davies  and  Mr.  Justice  Benson. 

EMPEROR,  Appellant,  v,  EDWARD  WILLIAM  SMITHER 
(First  Accused),  Respondent.* 

Orimiiial  Procedure  Code— Act  V  of  1898,  as.  423  (2),  537^Tnal  by  jury— Mis-direction— Ver- 
dict and  order  of  acquittal — Appeal  against  acquittal — Jurisdiction  of  High  Court  to  con- 
sider the  evidence — Evidence  of  accomplices. 

lu  a  charge  against  an  Inspector  of  Salt  and  AbkAii  of  extortion  and  bribery,  in  a  Court 
of  Session,  the  first  witness  for  the  prosecution  deposed  that  when  he  complained  to  the  ac- 
cused of  delays  which  were  tuking  place  in  weighing  salt,  the  accused  told  him  he  ought  to 
«nake  the  customary  present  of  Ks.  100  or  Rs.  50,  according  to  the  amount  of  salt  to  bj 
weighed.  The  witness  stated  that  he  had  refused  to  pay  the  bribe  at  that  time,  but  that  on  tho 
following  day,  when  the  accused  stated  that  the  weigliing  would  only  be  properly  proceeded 
^irith  if  the  present  were  made,  he  consented,  and  tho  accused  agreed  to  send  his  peon  (who 
was  charged  with  abetment)  for  the  money.  According  to  the  witness,  the  peon  came  to  his 
«bop  and  was  paid  Rs.  50  by  his  accountant  by  nis  order  and  in  his  presence,  and  in  the  pre- 
fieuce  of  two  other  persons  who  were  in  the  employment  of  the  witness.  Tlie  prosecution  •»,vi- 
4ence,  if  true,  only  showed  that  these  two  other  persons  had  witnessed  the  transaction  with  >ut 
Cakii^  any  part  in  it.  The  accountant  and  the  other  two  persons  were  called  and  gave  evi- 
dence as  second,  third  and  fourth  witnesses  respectively,  for  tiie  prosecution.  Some  entries 
ki  acoeunt  books  were  relied  on  in  support  of  the  oral  evidence  of  the  witnesses,  but  they  were 
challenged  by  the  accused  as  false  entries,  and  they  were,  in  fact,  discredited  by  the  High 
Court.  The  writer  of  them  was  called  ad  the  iifth  prosecution  witness,  and  they  had  been 
made  after  tlie  iilUprod  li  i:  notion  was  over.  The  Sessions  Judge,  in  his  charge  to  the  jury 
warned  theui  against  :i^*.cj>tiiig  the  evidence  of  accomplices  witliout  corroboration  in  materi;  1 
particulars.  He  said  that  the  first  and  second  witnesses  were  certainly  accomplices,  and  tin  t 
fhe  third,  fourth  and  fifth  witnesses  had  put  themselves  practically  in  the  same  position  as 
mccoinplices  and  that  their  evidence  also  required  corroboration  befi»re  the  jury  could  act. 
on  it.  The  jury  returned  a  verdict  of  not  guilty,  and  the  Sessions  Judge  acquitted  the  ac^cused. 
Upon  aa  appeal  b»ing  preferred  by  the  Public  Prosecutor  .'igainst  the  acquittal,  on  the 
gnmnd  of  misdirection: 

Heid^  that  as  regards  the  first  and  second  witnesses,  tlie  <-l»iri>-p  wis  accurate;  but  that 
tlie  description  of  the  tliird,  fourth  and  fifth  witnesses  was  a  misdirection. 

Hdd farther^  that  it  was  not  obligatory  on  tiio  Higli  Court,  in  such  circumstances,  to 
or.ler  further  enquiry  or  a  retrial  and  t!i  it  the  Higl»  Court  coula  consider  the  evidence  and  if, 
after  so  dwlng.  it  formed  the  opinion  tiixt  the  evidence  could  not,  in  any  priq^er  view  of  tho 
case,   support  a  conviction,  it  would  not  alter  oi  reverse  the  order  of  acq  littal. 

Qu^fu-Eniprets  v.  Manau  Lai  (I.L.R.,  14  B(Ku.,  115),  approved.  Khi.'iev  Buksh's  Case, 
[5Suth.  \V.  U.,  (Cr.),  80],  followetl.  nW,ular  K/um  v.  Queen- Em pre^n,  ;!.L.[:.,  21  Calc, 
5^55),  an<l  Ali  Fahir  v.  Qaefn-Emj'i'eHS,  [I.L.K.,  25  Calc,  230),  commented  on. 

Charge  of  extortion  and  abetment  of  bribery.  The  chaige  against  first  ac- 
cnsed,  Edwatd  W.  Smither,  way  that  on  or  about  l.st  December  1898,  at.  Tuti- 
corin,  he  being  a  public  servant,  to  wit,  InspecU>r  in  the  Salt  and  Abkkri 
DepartnuMit,  Ttiticorin  Circlo,  did  accept  or  obtain  from  one  Shanmugaui 
Pillai,  of  Tuticorifi,  a  sum  of  Rs.  50,  a  gratification  other  than  l«-i(al  remunera- 
tion, as  a  motive  for  forb*^;uing  to  .sIjovv,  in  th<^.  exercise  of  his  official  functions 
disfavour  to  the  said  Shanmugam  Pillai,  and  thereby  cottimitted  an  offence 
punishable  under  section  IGl'of  the  Indian  Pi'nal  Code:  also  that  he  did  inten- 
tionally on  30th  November  1898  juit  tbe.'  said  Pilhii  in  fear  of  injury  to  hini 
and  thereby  dishotjestly  inrluced  him  to  pay  first  accused  Ks.  50,  an  offence 
punishable  under  section  384  of  the  Indian  Penal  Code;   also   that  on   or  about 
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4th  November  and  14th  December  1898,  he  attempted  to  commit  the  said  of- 
fences and  thereby  committed  an  offence  punishable  nnder  sections  511  and  161 
of  the  Indian  Penal  Code.  The  charge  against  second  accused  Senthinayaganr* 
Pillai,  was  that  he  being  a  peon  under  first  accused,  and  being  thus  a  publio 
servant,  abetted  these  offences  by  receiving  the  said  sum  of  Rs.  50  froiu  th» 
said  Pillai  and  by  giving  it  to  first  accused,  an  offence  punishable  under  sections 
161,  884  and  109  of  the  Indian  Penal  Code. 

The  accused   pleaded   not  guilty,  and  the  case  came  before  the  Sessions. 
Judge  at  Tinnevelly,  and  a  jury. 

The  following  statement  of  the  case  is  taken  from  the  juc^meni  of  Mr^, 
Justice  Benson; — 

"  One  Sbanmugam  Pillai  [  first  prosecution  witness  ]  was  engaged  in  the 
export  of  salt  to  Penang,  and  had  to  get  26,000  bigs  of  salt  weighed  out  from 
the  Tuticorin  factories  which  were  in  charge  of  Inspector  Smither  at  the  end 
of  November  and  early  in  December  1898.  He  complained  one  morning  to 
Smither  of  delays  in  the  weighment  of  the  salt  and  Sniither  told  him  that  he 
ought  to  pay  the  cusXomary  present  of  Rs.  100  for  a  large,  or  Rs.  50  for  a 
small,  shipload.  Shanmugara  at  first  refused  to  pay  the  bribe,  but  next  day- 
consented  on  Smither  again  telling  him  that  weighment  *  would  be  properly 
made  only  if  rupees  were  paid/  Smither  then  agreed  to  send  his  peon  for  the 
money.  The  second  accused  came  to  Shanmugam's  shop  the  same  evening^^ 
(  1st  December  1898  )  at  8  p.  M.,  and  received  Rs.  50  from  Chellam  Pillai 
(  second  prosecution  witness  )  by  order  of  Shan mugani,  and  in  his  presence,, 
and  in  that  of  the  third  and  fourth  prosecution  witnesses,  who  were,  respectively,. 
a  servant  and  a  tailor  in  the  employ  of  Shanuvugam.  Smither  next  day  told 
Shanmugam  that  he  had  received  the  mjoney.  After  thafc  the  SJilt  was  weighed 
out  in  much  larger  quantities.  In  support  of  the  oral  evidence  of  the  witnesses, 
to  the  above  effect  the  prosecution  especially  relied  on  the  day-book  and  ledger 
(  exhibits  A  and  B  )  kept  by  Shanmugam.  The  day-book  is  written  on  cadjaa 
leaves,  and  contains  an  entry  in  Chellam  Pillai's  handwriting  un<ler  date  1st. 
December  1898,  of  a  payment  of  Rs.  50  *  to  Inspector  in  the  matter  of  export 
to  Penang.'The  ledger  is  a  bound  book,  and  it  contains,  an  entry  under  the 
same  date  of  a  payment  of  Rs.  50  *  on  account  of  PS.A.A.'  In  the  same  s|»  v;e 
as  the  letters  *■  P.S.A.A.  '  and  either  under  or  over  them  is  the  word  'Inspector.'^ 
The  letters  '  PS.A.A.'  denote  the  firm  of  the  first  prosecution  witness,, 
Shanmugam.  According  to  the  case  for  the  prosecution  the  word  '  Ins])ector  ' 
was  written  originally  by  Shanmugam  s  son-in-law  (Hfth  prosecution  witness  ) 
when  he  wrote  up  the  ledger  from  the  day-book,  in  which  it  will  be  remembered 
the  word  '  Inspector  '  is  found,  and  that  Shanmugjun  on  looking  over  the 
ledger  a  few  days  afterwards  noticed  the  word  *  Insp^rtor  '  and  thought  it 
unwise  to  leave  so  compromising  an  entry  in  the  book,  and  made  his  son-in-law 
alter  it  to  *  P.S  A.A.*  (  which  would  give  no  information  as  to  the  purpose  fot 
which  the  money  was  paid  ),  but  that  by  oversight  a  corres])onding  coriection 
was  not  made  in  the  day-book.  The  contention  of  the  accused  is  that  originally 
there  was  a  blank  space  (  as  we  find  in  the  sanie  book  eight  days  later,  where 
*  P.S.A.A.'  is  written  in  penoil  in  the  Wank  space  )  or  else  that  the  original 
entry  was  *  P.S.A.A.',  and  that  *  Inspector  *  was  written  when  the  present  case 
was  concocted  by  Shanmugam  and  his  witnes.ses,  at  the  instigation  uf  one 
Venkatesa  Iyer,  a  dismissed  salt  officer,  who  had  been  badly  reported  on  by 
Smither  and  owed  him  a  grudge  in  consequence,  and  who,  aa  mannger  of  a 
firm  in  partnership  with  Shanmugam,  hnd  opportunities  of  influencing  him.  It 
is  admitted  by   the   prosecution   that    Venkatesa   Iyer   has  been   acting   as  a 
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detective  for  the  Salt  Deparbment,  and  has  been  assisting  it  in  the  pref^ent,  and 
in  other  cases,  and  was  the  first  person  to    make   charges   against   Sraither   so 
loDg  ago  as  June  last.  The  accused  contend  that   the   day-book,   being   written 
on  cadjan  leaves,  could  easily  be  tixnipered  with,  and  suggest  that   the   original, 
entry  was  *  P.S.A.A/,  as  in  the  lodger,  and  that  when  the   latter   was   altered  a 
new  leaf  was  substituted  in  the  cadjan  account   showing   the   payment   to  the 
*  Inspector .  The  accused  strongly   rely   on    the   improbability   of  Shanniogani 
making  the  correction  in  the  ledger  in  order  to  hide  the  bribe,  without  making 
a  corresponding   correction    in   the   day-book,   which    is  the   more  important 
account,  and  where  it  would  only  be  necessary  to  substitute  a  new  leaf  in  order 
to  avoid  all  possible  suspicion,  and  also  on  the  fact  that  the   alteration    in    the 
ledger  is  utterly  ineifectual  to  conceal  the  bribe,  since  the    word  '  Inspector  '  is 
still  plainly  visible.  The  prosecution  points  out  that  the  accounts  came  into  the 
possession  of  the  Salt  Department  not  voluntarily  on  a  complaint  by   Shanmu- 
gam,  but  when  they  were  seized  by  order   of  the   Magistrate   along  with    the 
accounts  of  several  other  salt  merchants,  and  contends    that   the  circumstance* 
negative  conspiracy  and  concoction.  On  the  other  hand,   the   accused   point   ta 
the  fact  that  the  accounts  were  in  the   hands   of  the   salt   officers   for   .several 
days  before  they  were  handed  to  the   Magistmte,   and   that   they   might  have^ 
been  tampered  with,  then  or  previously." 

In  the  course  of  his  charge  to  the  jury,   the  Sessions  Judge   made   the 
following  remarks: — 

**  7.     The  law  is  quite  clear  that  though  it  is  perfectly   legal   for  yoa  to 
act  on  the  uncorroborated  evidence  of  accomplices,  it  is  the  duty   of  the  Judge 
to  warn  you  that,  as  a  matter  of  common    experience,   it   is   unsafe   to   accept 
each  evidence  unless  it  is  corroborated    in    material    particulate.     Accomplices 
have  various  motives  for  giving  false  evidence  ;   and  it  is   common   experience 
that  it  is  not  safe  to  accept  their  evidence  unless  it  is  corroborated.     The  iirst 
witness,  Shanmugam  Pillai,  is  admitted    by    the    Public   Prosecutor   to  be  an 
accomplice.  It  seems  to  me  that  Chellam  Pillai  is    also  an    accomplice,   for   he 
admit8  that  he  counted  the  money  and  that  he  made  an  entry  in  the   day-book 
as  regards  the  payment ;  and,  according  to  the  evidence  of  at  least  one  witness, 
he  actually  paid  the  money  to  the   second  accused.     The   other   witnesses   are 
not  technically  accomplices,  for,  an  accomplice  mjiy  be  defined  as  a  person  who 
is  liable  to  a  criminal  charge  in    respect   of   the   transaction    about   which    he 
gives  evidence  ;   but  various  rulings  have  lai«i  down  that*  witnesses  who  admit. 
that  they  were  cognizant  of  a  crime,  that  they  made  no  attempt  to    prevent   it 
and  that  they  did  not  disclose  its  commission  are  not    necess;ivily    accomplicesv 
but,  their  evidence  should  be  treated  with  suspicion  and  only  relied  on    to  the 
same  extent  as  that  of  accomplices '.     (Mnyne,  page  979  of  Criminal    T^iw    of 
India,  2nd  edition, '   and  cases  there  cited.  )  The  third,    fourth  and   fifrh    wit- 
nesses were  adniitte<lly  present  at  the  time  of  payment  and  for   nearly  2i  yeai-a 
they  never  told  anybody  what  had  happened. 

"  8.  In  this  cjxse,  as  in  njost  sin^ilar  cases,  a  charge  of  extortion  is  made» 
because  witnesses  think  it  takes  away  their  guilt  if  tliey  say  they  paid  under 
c^>mpnlsion.  This  view  of  the  matter  is  a  mistake.  If  Mr.  Smither  had  a  revolver 
in  his  hand  and  threatened  to  shoot  first  prosecution  witness  detid  on  the  spot 
nnlegs  he  paid  the  money,  that  would  be  a  justitieation  for  the  witness  to  pay 
the  money,  and  his  payment  would  not  be  a  punishable  offence  (  section  94j„ 
Indian  Penal  Code).  It  is  no  doubt  true  that  bribery  is  not  a  serious  offence 
in  the  eyes  of  natives,  but  '  one  cannot  help  suspecting  that  men  so  pliable  as 
to  be  willing  to  bribe  may  be  induced  to  tell  lies  under  some  other   motive   or 
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pressure.  '  It  is  a  matter  of  experience  that  *  the  two  oflFences  often  go  together 
<  Qaeen-EmprcHs  v.  Mwjan  Lai  {\) ),  Of  course  bribe-givers  have  a  strongs 
motive  to  give  false  evidence.  They  hope,  by  pleasing  those  who  conduce- 
the  prosecution,  to  avoid  the  consequences  of  their  action  and  to  escape 
punishment.  '  No  exception  can  be  made  in  favour  of  bribers  because  they^ 
are  not  people  of  good  character  and  because,  if  such  exception  were  allowed^ 
men  of  previously  gfood  character  would  be  exposed  to  charges  of  receiving 
bribes  without  sufficient  protection  '  [  same  case,  page  138].  So  that,  the  first 
and  second  witnesses  are  certainly  accomplices,  and  the  third,  fourth  and  fifth 
witnesses  have  put  themselves  in  the  same  position,  practically,  as  accomplices, 
and  their  evidence  requires  corroboration  before  you  can  act  upon  it.  " 

The  jury  returned  a  verdict  of  not  guilty,  and  both  of  the  accused  were 
acquitted. 

Against  that  order  of  acquittal  the  Public  Prosecutor  preferred  this  appeal, 
on  the  ground  that  the  Judge  had  misdirected  the  jury  on  points  of  law  and 
that  the  verdict  was  erroneous  owing  to  that  misdirection. 

The  Advocate-General  [  Hon.  Mr.  J.  P.  WalLis  ]  and  the  Public  Prosecu- 
tor in  support  of  the  appeal. 

Mr.  Robei't  Grant  for  the  accused. 

Da  VIES,  J. — The  principal  objection  taken  to  the  Sessions  Judge  s  charge 
to  the  jury  is  his  having  treated  the  first  prosecution  witness  as  an  accomplice 
requiring  corroboration  in  regard  to  the  charge  of  extortion  under  section  384, 
Indian  Penal  Code,  as  well  as  in  regard  to  the  charge  of  abetting  bribery  under 

section  jTrn,  Indian  Penal  Code.  But  the  Sessions  Judge  had  very   good   autho^ 

rity  for  his  direction  in  the  ruling  in  the  case  referred  to  by  him  [Queen- 
Empress  v.  Mcujan  Lai  and  jMoti  Lai  (2)].  There  three  learned  Judges  of  the 
Bombay  High  Court  unanimously  held,  to  quote  the  head-note  in  the  report  of 
that  case,  which  is  accurate,  that  *'the  limits  of  the  application  of  the  doctrine 
of  necessity  as  an  excuse  for  an  act  otherwise  criminal  are  those  prescribed  in 
section  94  of  the  Indian  Penal  Code.  Therefore,  witnesses  who  in  order  to 
avoid  pecuniary  injury  or  personal  molestation  had  offered  or  given  bribes  to  a 
public  servant  were  abettors  of  the  offence  of  taking  an  illegal  gratification,  and 
their  evidence  should  be  treated  as  thjit  of  accomplices."  In  that  case  the  induce- 
ment to  bribe  was  said  to  have  been  a  fear  that  the  officials  concerned  would 
unfairly  get  the  assessment  of  the  villagei"s  raised  or  put  them  to  expense  in 
erecting  boundary  marks,  and  it  was  held  that  that  pressure,  supposing  it 
existed,  was  not  the  kind  of  compulsion  which  the  law  allows  to  be  an  excuse 
for  the  offence  of  abetting  the  acceptance  by  a  public  servant  of  a?i  illegal  gia- 
tificHtion.  In  the  case  before  us  the  fear  which  the  first  prosecution  witness 
says  in<luce<l  him  to  give  the  bribe  was  that  without  it  he  would  not  get  due 
<lelivones  of  the  salt  he  was  purchasing  from  Government  inasmuch  jus  the 
first  accused  had  told  him  that  his  weighments  would  only  be  done  properly 
if  rupees  were  paid.  Following  the  decision  of  the  learned  Judges  of  the  Bombay 
High  Court,  this,  if  true,  was  not  such  a  threat  as  would  excuse  the  first 
prasocution  witness  from  the  offence  he  was  committing. in  givirig  a  bribe  to  a 
public  servant.  If  the  law  allowed  the  bribers  to  escape  criminal  liability  when 
they  bribed  a  public  servant  by  complaining  that  they  were  put  in  fear  of  some 
pecuniary  injury  that  would  be,  as  Mr.  Justice  Jardine  observes,  "  tantamount 
to  encouraging  the  corruption  as  the  corrupt  Judge   or   officer   would    then    be 
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nWe  b)'  politic  use  of  thre«its  to  give  an  indemnity  to  all  who  paid  him  money.  " 
So  it  was  held  in  Rtg  v.  ParshraTn  Keskav  (1)  that  receipts  of  bribes  by 
pnblic  servants  differ  from  extortions  by  private  person?*,  and  otight  to  be  tried 
undor  section  161  rather  than  under  section  383  of  the  Indian  Penal  Code. 
Though  in  the  present  case  the  charge  of  extortion  as  well  as  of  bribery  wa» 
laid  apiinst  the  accused,  the  first  prosecution  witness  was  nevertheless,  under 
the  ruling  of  the  Bombay  High  Court,  with  which  I  entirely  concur,  an  accom- 
plice and  required  corroboration  as  the  Sessions  Judge  ruled. 

The  second  objection  to  the  Judge's  charge  to  the  jury  is  in  his  telling 
them  that  second  prosecution  witness,  Sellain,  Pillai,  who  speaks  to  actually 
having  paid  the  bribe  to  the  second  accused,  was  certainly  an  accomplice  ;  and 
that  the  third  and  fi>urth  prosecution  witnesses,  Narayana  Pillai  and  Vyravan 
Maistri,  who  speak  to  having  witnessed  the  payment  of  the  bribe  and  the 
fifrh  prosecutiun  witness,  Ambalavan  Pillai,  who  speaks  to  altering  the  original 
entry  in  the  ledger  in  regard  to  the  person  to  whom  the  Rs.  50  was  paid,  were 
practically  accomplices,  and  therefore  also  required  corroboration.  In  njy  opinion 
the  Judge  Nvas  right  in  treating  the  second  witness,  who  actually  paid  the  bribe, 
albeit  under  the  orders  of  his  master,  the  first  prosecution  witness,  as  also  an 
accomplice,  because  the  witness  says  he  knew  it  was  a  bribe,  but  I  think  the 
Juflge  was  wrong  in  treating  the  other  three  witnesses  as  practically  accomplices. 
The  third  and  fourth  prosecution  witnesses  took  no  part  in  the  transaction  but 
merely  witnessed  it  and  the  fifth  prosecution  witness  merely  cooked  the 
account  after  the  transaction  was  over.  The  Judge  might  well  have  told  the 
jury  that  they  were  tainted  witnes,ses,  or  at  all  events  not  independent 
witnesses  as  they  are  all  dependents  of  the  first  prosecution  witness,  and  their 
evidence  should  therefore  be  received  with  caution. 

The  other  objection  taken  to  the  Judge  s  charge  to  the  jury  iji  that  he 
ought  to  have  laid  stress  upon  this  fact  or  that  fact  as  supporting  the  case  of 
the  prosecution,  but  there  is  no  fault  whatever  to  be  found  in  the  Judge  in 
this  respect,  for  a  fuller  or  fairer  charge  upon  the  lacts  could  not  have  been 
delivered. 

Coming  back  to  the  one  error  which  the  Judge  has  committed,  the  quest- 
ion is  whether  that  misdirection  has  "  in  fact  "  occasioned  a  failure  of  juj^tice, 
in  which  case  only  have  we  authority  to  interfere  either  on  appeal  or  in  revision 
£  section  537  (  d  ),  Criminal  Procedure  Code  ]  Now,  it  is  impossible  for  us 
to  decide  whether  there  has  been  a  failure  of  justice  in  fact  withou*i  looking  to 
«ee  what  the  facts  are.  Again,  this  is  an  appeal  by  Government  from  an 
acquittal  by  a  verdict  of  jury,  and  under  section  423,  clause  2  of  the  Code  of 
Criminal  Procedure,  we  cannot  alter  or  reverse  a  verdict  of  the  jury  unless  we 
fire  of  opinion  that  such  "  verdict  is  erroneous  owing  to  a  misdirection  by  the 
Judge  or  to  a  misunderstanding  on  ihe  part  of  the  jury  a«  to  the  law  laid  down 
by  him."  If,  on  that  ground,  we  are  to  alter  or  reverse  the  verdict  of  acquittal 
by  the  jury  our  powers  under  the  same  section  [  423  (  A  )  ]  are  to  "  reverse 
such  order  and  direct  that  further  enquiry  be  made  or  that  the  accused  be 
retried  or  committed  for  trial  as  the  case  may  be  or  find  him  guilty  and  pass 
sentence  on  him  according  to  law."  Now,  in  order  to  determine  if  the  verdict 
is  erroneous,  and,  if  so,  which  of  these  powers  we  should  exercise,  it  is  absolutely 
necessary  for  us  to  go  into  the  facts.  On  these  two  grounds  I  am  clearly  of 
opinion  that  we  are  bound  to  consider  the  evidence  in  the  case  before  passing 
orders  in  it,  and  if  we  "  are  of  opinion    that    the   evidence   could    not,   in   anv 
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proper  view  of  the  crV^e,  support  a  conviction  it  will  be  Worcfe  than  tlselcss  td 
send  the  case  back  for  a  new  trial  "  (  per  Sir  Barnes  PeaCock,  C.J.,  in  the 
case  of  ELakce  Bahsit  (  1  )  ). 

On  goinp;  through  the  evidence,  then,  as  we  have  done,  I  have  no  hesita- 
tion in  agreeing  with  the  ri<ler  to  the  jiiry*s  verdict,  namely,  that  the  evidence 
for  the  prosecution  is  unreliable.  The  evidence  against  the  first  accused  Smither 
is  that  of  the  first  prosecution  witness  alone.  That  evidence  is  that  Sniithei* 
Hsked  for  or  hinted  that  he  wanted  a  bribe,  that  Rs.  50  was  subsequently  paid 
to  Smither  s  peon>  the  .second  accused,  and  that  Snuther  adnntted  the  next 
day  that  he  had  received  the  Rs.  50.  This  is  not  only  the  evidence  of  an  ac- 
complice, but  it  is  evidence  that  was  procnrerl  under  j>ressure  ffom  Smither'a 
superior  officers.  It  was  only  forced  from  the  first  prosecution  witness  5  or  6 
days  after  he  had  been  expulled  from  the  salt  j)ans  on  the  suspicion  that 
he  had  been  giving  bribes,  and  it  is  significant  that  nfter  his  evidence  against 
Snnther  was  given  the  first  prosecution  witness  was  again  allowed  access  to  the 
salt  pjins.  There  is  absolutely  no  corroboration  of  the  story.  The  entry  in  the 
first  prosecution  witness*  ledger  account  which  is  put  ia  em  corroborative  evi- 
dence bears  on  its  own  face  its  worthlessneas,  for  it  is  one  entry  cancelled  by 
another,  and  neither  may  be  true.  A  similar  entry  of  Ks.  50  made  a  few  days 
afterwards  in  the  same  book  of  what  is  said  to  have  been  a  bribe  is  left  blank 
as  to  the  person  to  whom  it  was  paid;  and  the  probability  therefore  is  there 
was  a  blank  in  that  respect  in  this  case  also.  There  was  ample  opportunity  for 
the  prosecution,  in  whose  hands  this  acconnt  book  with  others  was  most  im- 
properly left  for  two  or  three  days  after  it  was  seized  from  the  complainant's 
shop,  to  have  filled  up  the  blank  and  concocted  the  entry  as  it  now  stands, 
and  it  w;is  an  op[)ortunity  that  the  chief  person  assisting  the  prosecu- 
tion all  along — in  other  words  the  detective  in  the  case.  One  Venkatesa  Iyer, — • 
would  gladly  have  seized  as  he  is  arch  enemy  of  Mr.  Smither.  If,  however, 
the  word  Inspector  was  originally  written  in  the  book  at  the  time,  as  the 
prosecution  allege,  the  entry  according  to  the  evidence  as  now  given  was  a  false 
entry,  becau.se  the  money  wjis  paid  to  the  second  accused,  the  Inspector's  peon, 
Hnd  not  to  the  first  accused,  the  Insp(ictor  himself.  There  is,  therefore,  no 
case  against  Mr.  Smither  and  the  verdict  of  acquittal  in  his  case  must  be 
lapheld. 

As  regards  the  second  accused  the  evidence  as  I  have  just  stated  is  that 
he  was  the  man  who  actually  received  the  bribe.  But  he  is  not  himself  char- 
ged with  the  substiintive  olfence  but  only  with  the  abetment  thereof,  the 
prosecution  having  chosen  to  treat  him  as  a  go-between  on  behalf  of  the  first 
accused.  There  is  n(»  evidence  whatever  except  that  of  the  first  prosecution 
witness  that  the  second  accused  was  such  go-between,  and  as  he  denies  it,  there 
is  no  case  against  him. 

The  acquittal  in  his  case  must  therefore  also  be  upheld. 

The  appeal  petition  is  accordingly  dismissed  and  with  it  the  case  in 
revision  also  goes. 

BeKson,  J. — In  this  case  the  first  accused,  E.  W.  Smither,  is  an  Inspector 
in  the  Salt  Department :  second  accused  was  his  peon. 

They  \vx^xq  tried  by  a  jury,  the  first  for  bribery  and  extortion  [  sections 
161  and  384,  Indian  Penal  Code  ],  and  the  second  for  abetment  of  the  same, 
and  were  acquitted. 


(1)5  Sutlh  W.U.,  [Cr.],  80  p.  89. 
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Against  that  acquittal  the  PuWic  Prosecutor,  on  behalf  of  Qovernmenli 
mow  appeals,  on  the  ground  that  the  Sessions  Judge  misdirected  the  jury  on 
points  of  law,  and  that  the  verdict  was  erroneous  owing  to  such  misdirection. 
The  case  for  the  prosecution  may  be  briefly  stated  as  follows  ;  [  His  LbrdslUp'a 
statement  of  the  case  has  already  been  set  out.  ] 

Such  bein^  the  main  facts  and  contentions  on  both  side8»  we  have  to  ^  seo 
wheiher  there  is  any  misdirection  in  the  Sessions  Judge's  chi^rge  to  the  jury. 
The  |.aw  as  to  how  far  the  proseoution  witnesses  are  accomplices  and  how  far 
their  evidence  requires  corroboration  and  can  be  acted  on  by  the  jury,  is  laid 
down  in  paragraphs  7  and  8  of  his  charge  to  the  jury  in  these  words  :  [  Hia 
Lordship  referred  to  the  portion  of  the  charge  already  set  out.  ] 

Now,  I  think  t^at  the  learned  Sessions  Judge  laid  down  the  law  with 
substantial  accuracy  in  the  first  sentence  of  paragraph  7,  though  in  order  to  be 
<)uite  accurate  he  ought  to  have  added  the  woi^s  "  as  a  general  rule  "  afi^er 
the  word '*  unsafe,"  for  there  are  special  circumstances  in  which  it  would  not 
be  unsafe  to  accept  the  evidence  of  an  accomplice  even  when  uncorroborated. 
But  I  think  that  he  was  not  correct  in  law  in  going  on  to  say  that  "  the  thiird, 
fourth  and  fifth  witnesses  have  put  themselves  practically  in  the  same  position 
as  accomplices  and  their  evidence  requires  corroboration  before  you  can  act  on 
it>'/  nor  was  he  right  in  quoting  to  the  jury  as  a  correct  statement  of  the  law 
the  passage  to  the  same  effect  from  Mr.  Mayne's  '  Criminal  Law  of  India/ 
Two  cases,  Qmcu  v.  Chandalvaee  (^1  jand  Ishin  Chandra  v.  Qiteen-jEVitpr^fS 
(2)  are  rofeired  to  by  Mr.  Mayne  in  support  of  the  proposition. 

The  former  was  a  case  of  murder.  One  of  the  witenesses,  Shasti,  said 
she  was  present  in  the  house  at  the  time  and  witnessed  the  alleged  murder. 
She  was  related  to  the  accused,  and  said  nothing  about  the  murder  for  four 
months.  In  regard  to  her  the  Court  observed  :  "  The  statement  of  this 
witness,  Shasti,  is,  in  fact,  an  admission  that  she  was  cognizant  of  the  crime 
which  she  took  no  means  to  prevent  or  disclose  and  her  evidence  must  be 
tjonsidered  as  no  better  than  that  of  an  accomplice."  That  was  a  dictum  in 
regard  to  a  particular  witness,  and  it  by  no  means  justifies  ageneral  proposition 
that  every  witness,  in  all  classes  of  canes,  who  acts  as  Shasti  did,  must  be* 
treated  as  practically  an  accomplice.  The  case  otishan  Chandra  v.  Queen-- 
Empress  (2)  has  still  less  application  to  the  present  case.  The  remarks  of  the 
Judges  in  these  cases  must  oe  read  in  reference  to  the  particular  facts  then 
under  discussion,  and,  when  so  read  they  do  not  at  all  support  the  broad 
proposition  laid  down.  When  the  principles,  or  rules  of  law,  on  any  matter 
nave  been  laid  down  in  general  terms  by  the  Legislature,  a  Judge  will,  in  most 
cases,  be  wise  to  refer  to  the  exact  terms  of  the  law,  and  then  instruct  the  jury 
with  regard  to  its  application  to  the  facts  before  them,  instead  of  adopting  as 
principles  passages  from  text-books  (  however  eminent  the  writer  may  oe  ) 
which  briefly  refer  to  what  is  laid  down  (  or  is  supposed  to  be  laid  down  )  in 
reported  cases  or  even  to  passages  from  the  judgments  of  reported  cases  them- 
selves, which  may  misleadt  by  not  being  correctly  understooa  in  relation  to  the 
fiu5ts  of  the  particular  case,  or  possibly  even  by  not  containing  an  accurate 
exposition  of  the  law.  Now  the  law  as  to  the  evidence  of  accomplices  is  laid 
down  in  sections  lJi3  and  114  oi'the  Indian  Evidence  Act. 

Section  133  enacts  that  "  An  (accomplice  shall  be  a  competent  witness 
against  an  accused  person;  and  a  conviction  is  not  illegal  merely  because  it 
proceeds  upon  the  uncorroborated  testimony  of  an  accomplice." 


[1]  24  Suth.  W.  H.,  [  Cr  ],  55.  (2)  I.L.R  ,  21  Calc,  82i. 
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Section  114  says  that  "  The  Court  xnay  presume  the  existeixce  of  any 
fact  which  it  thinks  likely  to  have  happened,  regard  being  had  to  the  cotnmon 
course  of  natural  eventi«,  human  conduct  and  public  and  private,  business  in 
their  relation  to  the  facts  of  the  particular  case/'  and  as  illustrations  it  adds 
that  "  the  Court  may  presume  (6)  that  an  accomplice  is  unworthy,  of  credil 
unless  he  is  corroborated  in  material  particulars.  But  the  Court  shall-  have 
regard  to  such  facts  us  the  following  in  considering  whether  such  inaxinis  do  or 
do  not  apply  to  the  particular  case  before  it. 

As  to  illustration  (  6  )  "  A,  a  person  of  the  highest  character  is  tried  for 
causing  a  man's  death  by  au  act  of  negligence  in  arranging  certain  machinery* 
B,  a  pei*son  of  equally  good  character  who  also  took  part  in  the  arrangement, 
describes  precisely  what  was  done,  and  admits  and  explains  the  com»M>n  care- 
lessness of  A  and  himself 

As  to  illustration  (  6  )  "  A  crime  is  committed  by  several  persons,  <.  A,  B 
and  C  three  of  the  criminals,  are  captured  on  the  spot  and  kept  apart  froco  each 
other.  Each  gives  an  account  of  the  crime  implicating  D  and  the  accounts 
corroborate  each  other  in  such  a  manner  as  to  render  previous  concert  highly 
improbable." 

There  is  nothing  in  the  law,  as  laid  down  in  these  sections,  to  juslffy  the 
broad  projwsition  quoted  by  the  Judge   that  the  evidence   of  witnesses,  who- 
admit  that  they  were  cognisant  of  a   crime,  that   they   made  no  attempt   to 
prevent  it  and  that  they  did  not  disclose  its  commission  should  "  only  be  relied 
on  to  the  same  extent  as  that  of  accomplices.*'    The  degree  of  credit  to  be 
attached  to  the  evidence  of  such  witnesses  depends  on  all  the  facts  and  cireum- 
stAnces  of  the  particular  case.     For  instance,  if  a  busy  man  sees  a  person  strike 
another  a  trifling  blow  in  the  street,  and  if  the   witness   proceeds  on   his   way 
-without  interfering  or  calling  for  the  Police,    and    is  summoned   next  day   U> 
give  evidence  as  to  what  he  saw,  can  it  be  supposed  for  a   moment  that   he  is 
to  be  regarded  as  "  practically  an  accomplice  "  and  that  his  evidence  is   to   be 
treated  wi*^h  suspicion,  because,  though  cognizant  of  the   assault,   he   made   na 
attempt  to  prevent   it   and   gave   no   information   to  the  authorities.     There 
•would,  in  such  a  case,  be  no  obligation  on  the  witness  to  interfere  or   to  give 
information  to  the  Police.     He  might  have  thought   the   person   assailed   well 
able  to  take  care  of  himself,  or  he  might  have  thought  the  assault   unimportant 
compared  with  his  own  important  busines.s.    On  the  other  hand,  if  a  Policeman 
should  see  a  thief  pick  a  lady's  pocket  in  the  street  and  not  interfere  or   report 
the  matter  for  months,  and  should  then  give  evidence  of  it,  without  explaining 
bis  inaction,  the  Court  will  be  right  in   treating   his   evidence   with    suspicion^ 
not  on  the  ground  that  he  must  necessarily  have  been  an   accomplice,  but  on 
the  principle  which  is  the  foundation  of  the  rule  as  to  the  credit   to  be   usually 
attached  to  accsmplices,  and  which  is  laid  down  in  section  114  of  the   Evidence 
Act,  vizL,  that  the  Court  might  presume  his  evidence  to  be  untrue   because   he 
did  nat  ac^  in  accordance  with  the  common  course  of  human   conduct   and   his 
public  duty  in  relation  to  the  facts  of  the  particular  case.     In  the  present   case 
there  are,  no  doubt,  good  reasons  for  not  placing  much  reliance  on  the  evidence 
of  the  third,  fourth  and  fifth  witnesses,  but  they  were  in  no  ^ense   accomplices^ 
and  it  only  leads  to  confusion  of  thought  to  treat  them  as  "  practically  accomp- 
lices "  and  then  .apply  a  mechanical    rule   as  to  their  credibility,,  instead    of 
judging  of  their -credibility  by  a  careful  consideration  of  all  the  particular  fact  s 
of  the  case  affecting  it.  Natives  do  not  generally  regard  bribery  as  a  very  serious 
Q.ffenco.     There  was  no  legal  obligation  on  the   witnesses   to  give  informatioix 
of  it,  and  all  our  experience  of  natives  of  that  class  leads   us  to  conclude  tha% 
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they  would  be  unlikely  to  do  so  unless  actuated  l^  enmity  or  the  desire  for 
gain.  On  the  other  hand,  the  events  happened  nearly  three  years  before  the 
"witnesses  gave  their  evidence;  it  is  not  likely  that  a  transaction  of  the  kind 
"Would  take  place  in  the  presence  of  so  many  persons,  and  these  \yitne'^es  are 
all  subject  to  the  influence  of  the  first  witness,  and  are  of  such  a  position  in 
life  as  not  to  entitle  them  to  any  special  degree  of  credibility;  and  there  are 
the  inconsistencies  in  their  evidence  to  which  the  Judge  has  drawn  attention 
in  paragraph  9. of  his  charge.  For  these  reasons  the  Judge  might  well  have  advis- 
ed the  jury  to  treat  their  evidence  with  caution.  Exception  is  also  taken  by  thfe 
learned  Advx)cate-General  to  the  Sessions  Judge's  reference  to  section  94  of 
the  Indian  Penal  Code,  and  to  his  omission  to  leave  it  to  the  jury  to  say  whe- 
ther on  the  evidence  the  case  was  one  of  extortion  or  bribery.  I  do  not  think 
it  necessary  to  go  into  these  questions,  because  as  regards  the  third,  fourth  and 
fifth  witnesses  I  think  there  was  a  clear  misdirection.  It  is  obviously  one  of 
«uch  a  character  as  may  have  led  to  a  failure  of  justice  ;  and  it  is  necessary,  to 
decide  as  to  the  procedure  to  be  adopted  when  such  a  misdirection  is  established. 
It  is  contended  for  the  accused  that  we  must  now  weigh  the  truth  of  the 
evidence  against  the  accused,  and  that  we  may  then  convict  or  acquit  the 
accused  according  to  the  view  we  take  of  the  evidence,  or  may,  if  we  see  fit, 
direct  a  retrial.  On  the  other  hand,  the  learned  Advocate-General  contends 
that  an  important  misdirection  having  been  established,  we  are  bound  to 
order  a  new  trial  and  have  no  power  to  assume  the  functions  of  a  jury,  and 
decide  as  to  whether  the  evidence,  when  rightly  considered  does  or  does  not 
establish  the  guilt  of  the  accused.  The  law  on  the  subject  must  be  gathered 
from  the  Criminal  Procedure  Code.  Section  417  gives  Government  the  right 
to  appeal  against  an  acquittal,  and  section  418  declares  that  such  an  appeal 
way  lie  on  a  matter  of  fact  as  well  as  a  matter  of  law,  except  where  the  trial 
was  by  jury,  in  which  case  the  appeal  shall  lie  on  a  matter  of  law  only.  Theu 
section  4tVd  gives  the  Court  power  to  reverse  the  order  of  acquittal  and  direct 
further  enquiry,  or  a  retrial,  or  to  find  the  accused  guilty  and  pass  sentence 
on  him,  but  adds  "  nothing  herein  contained  shall  authorize  the  Court  to  alter 
or  reverse  the  verdict  of  a  jury,  unless  it  is  of  opinion  that  such  verdict  ia 
erroneous  owing  to  a  misdirection  by  the  Judge,  or  to  a  misunderstanding  on 
the  part  of  the  jury  of  the  law  as  laid  down  by  him." 

Then  section  537  enacts  that "  subject  to  the  provisions  hereinbefore 
contained,  no  finding,  sentence  or  order  passed  by  a  Court  of  competent 
Jurisdiction  shall  be  reversed  or  altered  on  appeal  on  account  of  (d^  any  misd- 
irection in  any  charge  to  a  jury,  unless  such  misdirection  has,  in  fact, occasioned 
a  failure  of  justice." 

Now,  reading  these  sections  together,  and  construing  the  words  in  their 
piain,  ordinary  8en«^^  the  contention  of  the  accused  seems  to  be  justified. 
Section  418  says  that  an  appeal  against  an  acquittal  by  a  jury  shall  lie,  that 
is,  shall  be  based  ,and  supported,  on  a  matter  of  law  only.  If  an'  errone- 
ous Verdict  on  a  matter  of  fact  is  alleged  that  will  not  support  such  an  appeal; 
but  if  there  is  an  error  in  law  the  appeal  will  lie.  That  is,  I  thinks  all  that 
section  418  means.  It  does  not,  I  think,  prohibit  the  Court,  in  a  case  where 
an  appeal  lies  on  a  question  of  law,  from  deciding  questions  of  fact  which  other 
sections  of  the  Code  require  the  Court  to  decide  in  order  to  do  justice  in  the 
case.  Section  423;  clause  (1^,  requires  the  Court  to  then  peruse  the  record, 
and  hear  the  parties,  and  lays  down  what  are  the  ordinary  powers  of  the  Court 
in  dealing  with  appeals  against  acquittals  generally,  but  clause  (2)  restricts  thie 
pow^r  of  the  Court  to  reverse  or  alter  the  verdict    of  the  jury  "  unless  it  is  of 
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?nn]on  that  such  verdict  fs  erroneous  owing  to  a  misdirection  1)y  the  ixtdge." 
he  manifest  implication  in  these  words  seems  to  be  that  if  the  verdict  ia  erron- 
eous owing  to  a  misdirection,  the  verdict  may  be  reversed  or  altered,  Clanite 
(2)  contains  no  provision  as  to  what  the  Court  is  to  do,  or  has  power  to  do, 
when  it  reverses  or  alters  the  verdict  of  a  jury.  To  ascertain  that  it  is  neces- 
sary to  revert  to  clause  (1)  of  the  section,  and  in  it  no  distinction  is  made  be- 
tween the  powers  of  a  C!ourt  in  a  case  tried  by  a  jury  and  in  any  other  case. 
The  inference  seems  to  be  that  as  soon  as  the  verdict  of  the  jury  is  reversed, 
the  Court  has  the  same  power  to  deal  with  the  case  that  it  has  to  deal  with  ft 
case  triable  by  assessors  as  soon  as  the  order  of  acquittal  by  the  Judge  is  set 
aside;  that  is,  the  Court  may  order  a  retrial,  or  may  find  the  accused  guilty  and 
pass  sentence  on  him  according  to  law. 

It  is  to  be  observed  that  clause  2  of  section  423  speaks  of  the  power  to 
•'  reverse  or  alter  "  the  verdict.  "  Ke  verse  "evidently  means  "  to  set  aside,"  to 
**' make  null,"  but  it  is  diflScult  to  see  what  further  action  the  word  "  alter  ' 
is  intended  to  indicate  unless  it  be  the  substitutioli  of  a  finding  of  **  guilty  " 
for  "not  guilty  "or  vice  verad.  The  only  verdict  a  jury  can  give  id  one  of 
**  guilty  "  or  "  uot  guilty."  That  verdict  may  be  "  reversed,  "  i.e.,  set  aside,  or 
it  may  be '' altered,"  i.6„  another  finding  maybe  substituted  for  that  of  the 
jury.  As  already  observed,  if  the  verdict  is  "  reversed  "  the  Court  may^  as  an 
idternative,  take  the  action  indicated  in  clause  (a)  of  the  section  and  order 
further  enquiry  or  a  retrial  instead  of  itself  "  altering  "  the  finding. 

In  many  cases,  no  doubt,  the  Court  would  prefer  to  take  this  course,  bat 
X  cannot  hold  that  it  is  obligatory  on  the  Court  to  do  so  whatever  may  be  its 
view  as  to  the  weight  to  be  attached  to  the  evidence. 

To  do  so  would  be  an  intolerable  hardship  on  an  accused  person  in  a  case 
where  the  Court  was  satisfied  of  his  innocence,  and  that  the  acquittal  Was,  in 
fact,  right,  or  that  the  conviction  (  in  the  case  of  an  appeal  against  a  coDtic- 
tion  )  was  not  justified  by  the  evidence.  Section  537  expressly  enacts  that 
**■  po  finding,  sentence  or  order  passed  by  a  Court  of  competent  jurisdielibn 
shall  be  reversed  or  altered  on  appeal  on  account  of  any  misdirection  'in  any 
chai-ge  to  a  jury  unless  such  misdirection  has,  in  fact,  occasioned  a  failure  of 
justice."  The  words  "  in  fact  "  were  introduced  into  the  Code  in  1898,  a'ppar- 
ently  in  order  to  emphasise  the  duty  of  the  Court  to  go  into  the  merits  biefore 
interfering  in  consequence  of  a  misdirection  or  other  error,  but  I  thijik  the 
duty  existed  just  the  same  before  those  words  were  added. 

We  cannot  say  that  there  has,  in  fact,  been  a  failure  of  justice  witbout 
considering  the  credibility  of  the  evidei)(^,  and  I  think  It  would  be  nnr^ason- 
able,  and  contrary  to  the  express  direction  of  section  537,  to  hold  that  once 
la  misdirection,  even  though  it  be  an  important  one — is  established  we  are 
l>ound  mechanically  to  order  a  retrial,  even  though  in  our  judgment  the  evid- 
ence for  the  prosecution,  is  untrustworthy. 

If  it  is  said  that  the  Court,  not  having  an  opportnnity  of  observing;;  the 
demeanour  of  the  witness,  is  at  a  disadvantage  in  weighing  the'  evidence,  that 
i^  true,  but  it  is  the  same  in  all  cases  where  an  Appellate '  CouH  deals  with  tb# 
fects,  and  is  no  worse  m  a  case  triable  by  a  jury  than  in  one  triable  by  a'Jiid^ 
urith  aissessors. 

If  ^t.is  said  l^bat  in  weighing  ,th^  truth  pf  the  evidf^pce  we .  aire  assumiog 
the  fuuetiops  of  the  juryi^it^^  a^s^ifei^  is  that  this  i^  a  dt^ty  ^ho  frequently  ibas^ 
oi)  Jfudgea  of  tligh  tSourcs  in  India  that  no  adverse  argtiment  can  be  drawn 
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Trial  by  jury  in  a  comparatively  recent  innovation  in  India,  atid  ei^en  now 
comparatively  few  oflTences  are  so  tried,  and  the  classes  of  cases  to  be  so  tried 
may  be  varied  from  time  to  time  by  Order  of  Government.  A  jury  in  th^ 
mofbssil  of  this  part  of  India  consists  of  only  five  inen,  and  the  verdict  of  ii 
bare  majority  ordinarily  prevails. 

In  section  807  the  Legislature  expressly  imposes  on  the  High  Cotfrt  the 
duty  oF  itself  trying  jury  oises.  There  is  therefore  nothing  opposed  to  tKe 
fundamental  principles  of  the  law  in  a  Judge  of  this  Court  trying  6n  the'  ^♦rrtl- 
ten  record  and  without  examining  witnesses  questions  of  fact  even  In  k  'e^We 
ordinarily  triable  by  a  jury.  The  only  question  in  each  case  is  whethel'  Or  not 
the  Legislature  has  imposed  on  the  Court  such  duty. 

In  the  present  case  I  think  that  it  has  imposed  this  duty  and  that   We 
ought  riot  to  order  a  retrial  unless  We  are  satisfied   that  the  Ynisdiifectioh   hai, 
in  fact,  occasioned  a  failure  of  justice  [  section  537  ]  and   that   the    verdict  ^s 
wrodeous  [  section  423  (2),].     In  this  view  of  the  law  of  Itidiii  I  am  st^t)drMl 
by  the  higli  authority  of  Sir  Barnes  Peacock,  C.J.,  and  the  Full  B^rich  m  tite 
Calcutta  High  Court  in  the  case  of  Elahee  Buksh  (1).    |n  thiit  ciiise  th^e  appMl 
was  against  a  conviction,  but  the  reasoning  of  thie  leariied  Chi<^f  'jQdti<^  '^^t^* 
ars  to  apply  even  more  strongly  in  the  case  df  an  appeal  agaihst  an  acquittal. 
He  says:  '*  It  would   tend  to  defeat,  and    not  to  promote,  justice,  if  a  ver- 
dict of  guilty  were  set  aside,  and  a  new  trial  granted,  for'a  defective  summio^ 
up  with  reference  to  the  weight   of  evidence  in   a  casein   which   the   Higa 
Court  would,  ilpon  the  evidence  given  on  the  trial,  have  affirmed  a  conviclloiiy 
if,  instead  of  a   trial  by  jury,  the  trial  had   been   before  a  Judge  'and  asses- 
sors.    In  determining  whether  the  verdict  ought  to  be  set  aside  and  a  new  trilil 
grants  for  a  defective  summing  up  of  the  evidence  it  appears  to  me  that  tite 
question  to  be  considered  is  not  whether  upon  a  proper  summing  tip  of  .tfaTe 
whole  evidence,  a  jury  might   possibly  give  a  diflferent  verdict,  but  whether 
the  legitimate  efiect  of  the  evidence  would  require  a  different  verdict.    lithe 
evidence  is  such   that  the  High   Court  would  have  affirm^  the  convi^idn 
if  the  trial  had  been  before  a  Judge  land  asse^ors,   I  think  thait  they  oiigllt 
not  to  set  aside  a  verdict  of  guilty  found  by  a  jury  merely  because  the  Jud^e 
has  not,  in  summing  up,  given  proper  caution   or  advice  to  the  jury   as  to  tVe 
-weight  which  they  might  properly  give  to  the  evidence.  If  the  verdict  is  set  aside 
ibr  such  a  cause  upon  the  ground  that  the  error  of  the  Judge  has  caused  a  fstS- 
.^re  of  justice  and   that  the  prisoner  has  been    prejudiced,  thereby,  it  may  be 
necessary  in  some  cases  to  grant  a  new   trial.     But  if  the  Court  is  satisficfd 
that  a  failure  of  justice   has  been  caused,  and  that  the  evidence  is  wholly  in- 
sufficient to  support  any  conviction  against  the  prisoner,  and   would  upon  the 
fame  evidence  have  reversed  a  conviction  if  the   case   had  been  tried  without 
the  intervention  of  a  jury,  there  is  no  necessity,  and  I   think  it  would  be  im- 
proper, to  grant  a  new   trial.     In  such  a  case,  the  Court,   hairing  set  aside  the 
-  Yerdict,  may  order  the  prisoner  to  be  discharged,"  and  again  "  the  case  should 
he  returned  to  the  Division  Bench  with  an  expression  of  the  opinion  of  the 
J*ull  Bferich    ....    that  the  verdict  and  conviction    oug^t  toot  to  be  set 
^aside  if  the  Court  be  of  opinion  that  the  verdict' was  -warranted  by  the  evidence, 
And  that  upon  that  evidence  they  would  have  upheld  the  conviction  onapp^l 
df  the  trial  had  been  by  the  Judge  with  the  aid  of  assessors  instead  of  by  jury. '* 

T^ese  views  were  accifpted  by  the  Full   Bench,  Jackson,  J.,  addfng  "  In 
regard  to  the  proposed   rule  that  we  should  not  interfere  in  case  of*  riii^irec- 

(l)^Sutb.   W.  H.,  [Cr.],  80. 
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tion  Inhere  the  facts  are  such  that  if  the  trial  had  been  held  before  a  Judge 
and  assessors,  we  should  have  affirmed  the  sentence,  I  have  only  one  misgi- 
ving. It  is  not  always  safe, — I  might  say  it  is  rarely  safe — for  an  Appellate 
Court,  with  papers*  before  it,  to  put  itelf  in  the  place  of  the  Court  below  which 
has  heard  the  witnesses;  and  it  might  be  that,  in  affirming  the  conviction  on 
the  faith  of  some  unnoticed  circumstance  of  corroboration  found  in  the  evidence, 
-we  might  be  using  that  which  the  Judge  and  Jury  would  not  have  relied 
upon.  But  this  perhaps  only  suggests  caution  in  the  application  of  the  rule, 
rather  than  an  objection  to  the  rule  itself." 

The  view  of  the  law  taken  by  the  Full  Bench  in  the  case  gf  Elahee  Buksh  . 
{!)  is,  I  think,  that  embodied  in  the  present  Code  of  Criminal  Procedure,  and 
1  am  unable  to  adopt  the  contrary  view  taken  by  a  Division  Bench  of  that 
Court  in  the  cases  reported  in  Wafadar  Khan  v.  Queen-Empresa  (2)  and  AH 
Fakir  v.  Queen-Empress  [3].  I  may  add  that  the  dicta  cited  in  the  former 
<5a8e  from  the  judgment  of  the  Privy  Council  in  the  case  of  Makin  v.  Attor- 
-^ney-Oeneral  for  ST.  5.  Wales  (4)  had  reference  to  the  law  in  a  country  where 
the  history  and  essential  characteristics  of  the  law  of  trial  by  jury  are  very 
-different  from  what  they  are  in  India, 

The  question,  then,  is  whether  in  the  present  case  we  are  satisfied  that 
the  verdict  is  erroneous  in  the  sense  indicated  by  Sir  Barnes  Peacock.  Are 
we  of  opinion  that  the  acquittal  was  not  warranted  by  the  evidence  or  would 
ive  uphold  the  acquittal  on  appeal  if  the  trial  had  been  by  the  Judge  with 
assessors  instead  of  by  a  jury  ?  I  must  answer  this  last  question  in  the  affir- 
mative. I  have  already  indicated  that  there  are  good  reasons  for  not  attach- 
ing weight  to  the  evidence  of  the  third,  fourth  and  fifth  witnesses.  Even  if 
their  evidence  and  the  evidence  of  the  second  witness  is  tnie,  it  only  esta- 
blishes the  payment  of  Rs.  50  to  the  second  accused.  It  does  not  implicate 
the  first  accused.  His  guilt  must  rest  on  the  evidence  of  the  first  witness,  Shan- 
mugam.  The  alleged  demand  for  money  and  the  admission  of  its  receipt  by  the 
first  accused,  rest  solely  on  the  uncorroborated  evidence  of  Shanmugam,  and 
the  terms  of  his  prior  statement  to  the  Depnty  Commissioner  indicate  that  the 
first  accused  never,  in  fact,  made  any  admission  of  the  receipt  of  the  money. 
The  entries  in  the  accounts  I  regard  as  fraught  with  suspicion,  and  as  damaging 
racher  than  assisting,  the  prosecution.  It  is  unlikely  that  if  Shanmugam  took 
the  precaution  of  altering  the  entry  in  the  ledger,  he  would  have  failed  to  al- 
itor the  day-book;  especially  as  it  could  be  done  so  easily  and  effectually  by 
rewritmg  one-half  of  a  cadjan,  and  it  is  incredible  that  if  he  thought  it  neces- 
sary to  obliterate  the  word  "Inspector"  in  the  ledger,  he  would  have  done  it  in 
isuch  a  way  as  to  still  leave  it  perfectly  legible.  It  is  impossible  on  the  evi- 
dence to  say  that  Venkatesa  Iyer,  or  other  enemies  of  the  accused,  had  no  op- 
portuiiity  of  making  such  an  alteration  after  the  books  were  seized.  If  that 
entry  is  a  forgery,  as  I  strongly  suspect  that  it  is,  it  becomes  impossible  to  rc- 
iey  on  the  evidence  of  Shanmugam  or  the  other  witnesses  wtio  are  his 
dependents. 

The  inference  sought  to  be  drawn  from  the  increase  of  salt  weighed  out 
after  the  first  December  is  not,  by  itself,  important,  as  it  may  easily  hSv©  been 
due  to  other  causes  altogether.  There  is  no  independent  evidence  to  show- 
that  Shanmugam  was   at  the  time  pressing  to  be  allowed  larger  deliveries. 

I  would  refuse  to  set  aside  the  verdict  of  the  jury,  and  would  dismiss 
the  appeal. 

^  (1)  5  Suth.  W.K.,  [Cr.],  80;  '  (2>  I.L.R.,  21  Calc,  955.  ^~^ 

(3)  I.L.R.,  25  Calc,  230.  (4).  L.R.,  [1894],  A.G.,  57. . 
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Before  Mr,  J ust ice  Benson  and  Mr.  Justice  Moor. 

THANDRAYA  MUDALY  (Accused  No.  1),  Appellant,  v.  EMPEROR, 

Respondent* 

Evidence  Act — T  of  18.72,  8.  24 — Confession   caused  by  promise— Village   Magistrate  Person 
in  authority — Appeal  from  conviction  by  Jurv — Misdirection.  ^ 

Two  days  after  a  dacoity  hati  been  committed  in  a  certain  village,  T.  went  to  the  Village 
Magistrate  of  that  village,  who  was  enquiring  into  the  dacoity  and  requested  him  to  report 
that  T.  had  not  been  concerned  in  the  dacoity.  The  Village  Magistrate  reified  that  there  was 
already  a  hue  and  cry  against  T.,  but  that  it  T.  spoke  the  truth  he  wouJd»  consult  the  Head 
constable  and  arrange  that  T.  should  be  taken  as  a  witness.  Tv  at  tirst  deoi^  all  knowledge  of 
tlie  dacA)ity,  but  ultimately  made  a  confession.  T.  was  charged,  with  others,  with  having 
committed  the  dacoity,  anil  this  confession  was  deposed  to  by  the  Village  Magistrate.  The 
Sessions  Judge,  in  his  charge  to  the  Jury,  made  no  reference  to  the  relevahcy  or  otherwise  of 
the  confession  under  section  24  of  the  Evidence  Act,  and  he  said  that  if  the  confession  was 
true  it  was  enough  to  warrant  the  conviction  of  the  accused.  The  Jury  returned  a  verdict  of 
guilty,  and  the  accused  was  sentenced.  On  an  appeal  being  preferred  on  the  ground 
of  misdirection. 

Held^  that  the  Village  Magistrate  was  a  person  in  authority  within  the  meaning  of  sec.  24 
of  the  Evidence  Act,  and  that  as  the  arrangement  promised  by  him  before  the  confession  was 
made  was  obviously  intended  to  be  one  that  would  save  the  accused  from  prosecution  if  he 
would  confess,  the  confession  was  irrelevant  under  that  section.  AJiso,  that  the  misdirectioo 
was  a  material  and  important  one,  likely  to  lead  to  an  erroneous  verdict,  and  tbat  a  new  trial 
touft  take  place. 

Charge  of  dacoity,  under  section  395  of  the  Indian   Penal  Code,  against 
thirteen  persons.  The  tenth  witness  for  the  prosecution,  the  Village  Magistrate 
of  Ki^lavai  (where  the  dacoity  was  alleged  to  .  have   been   committed)   deposed 
that  on  the  second  day  after  the  dacoity  the  first  accused  had  come   and  asked 
him  to  write  a  report  to  the  eflfect  that  first  accused   had  i\ot   been   concerned 
in  the  dacoity.     The  witness  replied  that    there   was   a   hue   and   cry  against 
the   first   accused,  and  that   the   report   should   have   been    written   on    the 
preceding    day,  and    he    added :   "  If   you     speak     the     truth     we    would 
<5on8ult   the     Head   constable    and     arrange.  "      The     witness     added     that 
first  accused  then,  after  considering  a  little  while,  made    the   following  confes- 
sion:— "  I,  some  jogies  and  others,  together  committed  the  dacoity  and  I  should 
be  sav^  anyhow.  "     The  first  accused  then   informed    the  witness   where   the 
stolen  property   was.     No  objection    wiis    taken    to   the   admissibility   of  thi$v 
evidence,  with  reference  to  section  24  of  the  Evidence  Act.     The  eleventh    pro- 
.secution  witness  deposed  that  first  accused  tirst  denied    all   knowledge   of  the 
^lacoity  aad  then  the  Monigar,said:  "  If  you  speak   the    truth,^  you    might   be 
taken  as  a    witness."     The  Sessions  Judge,  in  his    chjirge  to   the  Jury,   made 
DO  reference  to  the  relevancy  or  otherwise   of  the  evidence,  with   regard  to  sec- 
tion 24  of  the  Evidence  Act,  and  he  said,    with   reference  to   the   case  against 
first  accused:  '*  If  the  confession  is  true,  it  is  enough  to  warrant  the  conviction 
of  the   accused."     The    Jury   found   the   first  and  six    other   accused  guilty, 
and      the     Judge,      agreeing     with     that     finding,      sentenced  '-them     ta 
imprisonment. 

First  accused  preferred  this  appeal,  on  the  ground  of  misdirection. 

Mr.  J.  G.  Smith  and  T.  Venkatasubbier  and  Narayana  Sastri   for  ap- 
pellant. 

The  Public  Prosecutor  in  support  of  the  conviction. 


*  Appeal  No.  36  of  1902. 
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JUJDpMENX^On  bdbalf  of  the  first  accused,  it  is  urged  that  there  is  a 
misdirection  in  the  Judge  s  charge  to  the  Jury,  and  we  think  that  this  is  so. 
The  tenth  witness  is  the  Monigar-Bfagistrate  of  the  village  of  EalavaL  He 
8a^.9  t.h^t(  (\i\  the  26,th»  th^t  is  on  the  secpnd  day  after  the  dacoity,  the:  first 
licensed  came  and  asked  him  to  write  a  report  saying  that  he  (  first  accused  ) 
was  not  concerned  in  it;  to  which  the  witness  replied,  *'  it  should  have  been 
written  yesterday;  there  ia  a  hue  and  cry  against  you  :  if  you  speak  the  truth 
we  would  consult  the  Head  constable  and  arrange, ''  and  the  witness  adds  that 
first  accused  tb^n,  after  considering  a  little,,  made  the  following  confession-— 
"*  l,j8pn^e  jogies  and  some  others  together  conjniitted  the  dacoity  and  I  should 
he  saved  anyhow,  "  and  then  proceeded  to  say  where  the  stolen  property  was. 
iJ^ow.  this  witness,  no  doubt,  says  that  when  he  spoke  of  arranging  with  the 
Head  constable,  he  only  peant  to  arrange  to  have  a  report  written,  but  we  dof 
1^6 1  think  that  this  is  true.  We  have  up  doubt  that  he  meant  to  make  some 
.Airaiigement  to  save  the  first  accused  from  prosecution  if  he  would  confess. 
This  is  made  clear  from  the  evidence  of  the  eleventh  prosecution  witness.  His 
account  is  that  the  first*  accused  denied  all  knowledge  of  the  dacoity,  ian4 
then  the  Monigar  ( tenth  witness  )  said:  "  If  you  speak  the  truth  you  might 
T^e  taken  as  a  witness." 

Now,  we  think  that,  in  these  circumstances  the  confession  of  the  first 
eceused  was  irrelevant  under  section  24  of  the  Indian  Evidence  Act,  inasmucli 
as  il  was  caused  by  an  inducement  or  promise  having  reference  to  the  chi^rg^ 
Agc^inst  him  and  proceeding  from  a  person  in  authority,  viz.,  the  Monigar,  and 
fiufficieni  to  give  jihe  accused  grounds  which  would  appear  to  him  reasonable 
for  supposing  that  by  niaking  it  he  would  gain  an  advantage  in  regard  to  the 
broceodings  by  being  taken  as  a  witness  instead  of  an  accused  person.  There 
^n,  we  think,  be  no  doubt  that  the  Monigar  who  was  acting  as  such  in  regard 
to  the  inquiry  into  the  dacoity  was  a  "  person  in  authority  "  within  the  mean* 
ingof  bhe  section  and  in  the  circumstances  the  Judge  ought  not  to  have  allowed 
evidence  of  the  coiifession  to  be  recorded,  ori  if  it  was  inadvertently  recorded 
he  ought  to  have  told  the  jury  that  the  confession  was  irrelevant  and  should 
not  be  considered  by  them.  It  is  true  no  objection  was  taken  by  the  accus- 
ed or  his  pleader  tp  the  confession  under  section  24  of  the  Evidence  Act,  but 
that  does  not  render  it  any  the  more  relevant  or  admissible.  The  Judge,  in 
Paragraphs  17  and  18  of  his  charge,  dealt  with  another  objection  to  the  con- 
^ssion  but  made  no  reference  to  its  irrelevancy  under  section  24  of  the  Evidence 
Act  and  told  the  Jury  that  if  the  confession  was  true  it  was  enough  to  warrant 
the  conviction  of  the  accused.  We  think  that  the  misdirection  was  a  material 
and  important  misdirection  likely  to  Ici^id  to  an  erroneous  verdict.  We  do  net 
wish  to  sajr  naore  on  the  merits  as  we  think  the  case  is  one  peculiarly  fit  for  a 
jiiry  to  decide  and  we  wish  not  to  embarrass  them  by  any  expression  of  opinion 
oil  other  parts  of  the  evidence.  We  may  add  that  what  we  have  said  as  to  the 
irrelevancy  of  the  confession  under  section  24  does  not  apply  to  any  statement 
oHhe  accused  relating  to  the  discovery  of  any  fact  which  is  relevant  under 
^^ection  27  of  the  Evidence  Act. 

With  these  remarks  we  set  aside  the  Conviction  of  the  ^first  accused 
and  direct  thatie  be  retried  according  to  law. 
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1902,  February  25.  I.  L.  R.  26  Mad.  41. 

Before  Sir  Charles  Arnold  Whitey  Mr,  Justice  Benson  and 
Mr.  Justice  Moore. 

ALAGIRISAMY  N AIDU  (Accused),  Petitioner,  v.  BALAKRISHNASAMI 
MUDALIAR  (Complainant),  Respondent* 

Criminal  Procedure  Code — Act  V  of  1898,  88.  435,  437 — Petition  by  complainant  for  retrial  of 
ttccnsed  after  discharge — No  notice  to  accused — Order  by  Sessions  Judge  directing 
further  enquiry — Uevi«ion  petition  to  High  Court — Jurisdiction— Necessity  for  notiee 
before  order  passed  to  prejudice  of  accused. 

A  person  charged  with  having  committed  criminal  breach  of  trust  was  discharged, 
>\here«pon  tlie  amiplainant petitioned  the  Sessions  Judge,  under  section  435  of  flie  Code  of 
Criminal  Procedure,  to  direct  a  retrial  of  the  case.  Notice  of  the  application  was  not  given  to 
the  accused.  The  SessionH  Judge,  acting  under  section  437,  ordered  a  further  enquiry  to  be 
iiiaiie.  On  a  criminal  revision  petition  being  preferred  by  the  accused  in  the  High  Court 
•gainst  that  order, 

HM,  tiiat  it  was  competent  to  the  High  Court  to  revise  the  order  ;  and  that,  without 
la^'ing  down  a  general  rule  that  the  omission  to  give  notice  of  such  an  application  renders  an 
order  under  the  section  bad,  the  order  must  be  Het  aside  as  it  had  not  been  shown  that  in  this 
case  there  was  any  difticulty  in  giving  notice,  or  that  there  was  any  reason  why  the  general 
rule  should  not  be  followed  that  an  order  should  not  be  made  to  a  man^s  prejudice  without 
giving  him  an  opportunity  for  being  heard. 

CHARGE  of  crinainai  breach  of  trust  by  an  agent  under  section '409  of  the  Indian 
Penul  Code.  Accused  was  discharged  by  the  Head-quarter  Deputy  Magistrate, 
-whereupon  the  complainant  presented  a  petition  to  the  Sessions  Judge,  under 
section  435  of  the  Code  of  Criminal  Procedure,  asking  him  to  call  for  the  recor- 
ds of  the  lower  Court  and  direct  a  retrial  of  the  case  under  section  437  of  the 
Code.  Numerous  grounds  were  set  forth  in  the  petition.  Notice  of  the  appli- 
cation was  not  given  to  the  accused.  The  Sessions  Judge,  after  perusing  the 
petition  and  records  and  hearing  counsel  for  the  complainant,  passed  the  follow- 
ing order  : — "  It  seems  to  me  that  the  finding  is  inconsistent  with  the  statem- 
ents of  fact  in  paragraph  6  of  the  judgment.  I,  therefore,  under  section  437, 
direct  the  District  Magistrate  to  make  further  enquiry  by  himself  or  any  Mag- 
istrate subordinate  to  him  except  the  Magistrate  whose  judgment  is  now  dealt 
with  in  revision." 

Against  that  order   the  accused  preferred  this  criminal  revision  petition. 

T,  V.  Seshagiri  Ayyar  for  petitioner. 

Mr.  J.  G.  Smith  for  complainant. 

Judgment. — It  cannot  be  said  that  the  order  of  the  Sessions  Judge  made, 
under  section  437  of  the  Code  of  Criminal  Procedure,  is  an  illegal  order  since 
it  does  not  in  any  way  contravene  the  provisions  of  the  section.  But  it  may 
be  said  it  was  an  improper  order  by  reason  of  the  fact  that  it  was  made  with- 
out notice  to  the  accused  so  as  to  give  him  an  opportunity  of  showing  cause 
why  an  order  to  his  prejudice  should  not  be  made,  and  it  is  clearly  competent 
to  us  to  revise  it. 

We  do  not  want  to  lay  it  down  as  a  general  proposition  that  the  omission 
to  give  notice  in  itself  renders  an  order  under  the  section  bad.  In  the  case 
now  before  us,  however,  there  is  nothing  to  show  that  there  was  any  difficulty 
in  connection  with  giving  notice,  or  that  there  is  any  reason  why  the  general 
rule  that  an  order  should  not  be  made  to  a  man's  prejudice  without  giving  him 
an  opportunity  of  being  heard,  should  not  be  followed. 

We  set  aside  the  order,  and  direct  the  Sessions  Judge  to  re-hear  the 
petition  after  giving  notice  to  the  accused. 

*    Criminal  Revision  Petition  No.  519  of  1901^ 
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1902.  February  24.  ^   I.  L.  R.  26  Mad.  43- 

Before  Sir  Charles  Arnold  White,  Chief  Justice,  Mr.  Justice  Benson 
and  Mr.  J'listiee  Moore. 

H.  K.  BEAUCHAMP  (  Accused  No.  1  ),  appellaot,  v.  G.  M.  J. 
MOORE  (  Complainant  ),  Respondent.* 

Indian  P^nnl  Code — Act  XLV  of  1860^  secrtion  500 — DefnniatioD — Criminal  Procedure  Cod© — 
A vt  V  of  1898,  section  198 — Person  n^^grieved — Defamation  of  subordinate  officers  of 
Municipality — Complaint  by  President — Maintainability. 

A  newspaper  published  articles  which,  for  the  purposes  of  the  point  of  law  to  be  deter- 
mined, were  assumed  to  be  defamatory.  Tliese  related  to  the  conduct  of  certain  Mibordinate 
officers  of  tlie  Madras  Municipal  Comnnssion.  A  complaint  was  lodged  by  the  President  ef 
tlie  Commission  in  respect  of  the  alleged  defamation,  it  being  contended  on  behalf  of  the  com- 
plainant that,  inasmuch  as  by  the  Madras  Municipal  Act,  the  Pretident  is  responsible  for  the 
efficient  discharge  of  their  duties  by  his  subordinate  officers,  his  condoct  and  administration 
had  been  impugned  by  the  articles  : 

Held,  that  assuming  for  the  purposes  of  the  qtiestion  under  consideration  that  the  state- 
ments complained  of  were  defamatoiy  of  the  subordinate  officers  of  the  Municipal  Health  Dep^ 
artment,  the^f  were  not  defamatory  ^^i  the  complainant;  and  that  the  complainant  was  not  s 
"person  aggrieved**  within  the    meaning  of  section  198  of  the  Code  of  Criminal  Procedure. 

Chakge  of  defflination.  The  nnntter  complained  of  was  contained  m 
certain  letters  which  were  published  in  the  Madras  Mail,  and  which  were 
thus  set  out  in  the  charge  : — 

,  "  That  on  Friday  night  (  meaning  the  night  of  Friday,  August  23,  1901  > 
^er^  were  three  attacks  in  two  native  houses  in  Chaintadripet  in  Singana 
Chetty  Street.  In  one  of  the  houses  both  the  cases  proved  fixtal  .... 
THere  was  one  more  attack  in  that  very  house  and  a  Eurasian  resident  reported 
the  case  to  the  Police  who  in  turn  brought  the  Sanitary  Overseer  to  the  houses 
but  strange  to  say  absolutely  nothing  was  done  in  the  way  of  disinfection, 
cleaning  the  cloths,  etc.  Naturally  the  contagion  spread  to  the  neighbouring 
Eurasian  houses,  and  the  Medical  attendant  at  once  reported  the  cases  to  the 
!pe;alth  Officer  but  would  you  believe  it,  that  only  at  10  o'clock  afc  night  did 
the  same  Overseer  come  to  disinfect  the  houses  ....  It  was  pointed 
out  to  the  Health  Officer  that  the  people  had  locked  up  the  cloths  of  the  pati- 
ents in  an  adjoining  house,  and  the  cloths  were  found  locked  up.  But  beyond 
ordering  the  peons  or  the  Overseer  to  see  them  burned  nothing  was  done  to 
destroy  them.  The  corpe  was  allowed  to  be  kept  till  at  7  last  night 
.  .  .  .  it  was  removed.  When  death  occurs  in  a  respectable  Eurasian 
hoiise  the  Municipal  Health  departuient  insist  on  the  body  being  removed  at 
once,  biit  the  body  of  the  woman  was  allowed  to  remain  for  one  full  day.  This 
is  not  all.  There  was  one  death  in  the  Barracks  and  there  are  one  or  two- 
(jases  of  "  diarrhoea  "  there.  But  the  Municipality  has  done  nothing  to  disin- 
fect the  bouse,  and  there  are  not  fewer  than  a  dozen  families  in  the  Barmcks.- 
There  are  not  fewer  than  three  cjises  to-day,  but  of  course  we  see  not  a  single 
peon  anywhere.  These  are  facts  which  speak  for  themselves.  I  have  now  to 
appeal  from  Dr.  Mathews  to  Colonel  Moore  to  adopt  iwore  rigorous  measures  to 
piit  an  end  to  the  scourge  ....  now  carrying  off  men  like  sheep." 
Further  that  on  the  5th  day  of  September  1901  at  Madras  aforesaid  in  another 
niimber  of  the  same  paper  the  Mad/i^as  Mail  the  said  defamatory  and  untrue 
imputations  and  matter  or  portions  thereof  were  repeated  and  confirmed  in  the 
foUciwing  words,  that  is  to  say,  "  with  reference  to  the  above  I  have  to  stat.e 
that  the  best  evidence  of  Ihe  facts  furnished  by  me  is  the  above  letter  itaelf  so 

•Appeal  No.  864  of  1901. 

Digitized  by  VnOOQlC 


I  L.  R.  26  Mad.  43.  203 

fiftr  as  the  disinfection  of  the  native  house  in  Singanna  Chetty  Street  is  concer- 
ned. Let  me  again  restate  my  facts  of  the  case  ....  On  Friday  the  23rd 
ultimo  there  were  three  attacks  in  two  native  houses  in  Singanna  Chetty  Street, 
in  Chintadripet.  It  is  also  absolutely  true  that  the  Sanitary  Overseer  of  the 
division  visited  the  house  on  Saturday  morning,  but  nothing  was  done  as'  to 
disinfection  till  10  p.  m.  on  Saturday  night.  As  to  the  removal  of  the  corjJse 
there  is  nothing  in  what  I  said  to  imply  that  I  accused  the  Health  Department 
of  not  carrying  out  the  law  in  the  matter.  What  I  meant  and  what  my  woras 
clearly  indicate  was  that  the  Eurasians,  the  better  class,  were  amenable  to 
moral  persuasions  in  this  respect  and  removed  their  corpses  without  much  delay. 
With  regard  to  the  disinfection  of  the  cloths  of  the  deceased,  I  regret  to  haVe 
to  add  ....  I  have  evidence  to  show  they  were  not  disinfected  in  the 
presence  of  the  Acting  Health  officer,  but  only  on  his  instructions  .  .  .  . 
after  he  left  the  spot." 

The  Acting  Chief  Presidency  Magistrate,  finding  the  defendants  guilty  of 
of  the  offence  of  defamation,  sentenced  first  defendant  to  pay  a  fine  of  Rs.  205 
80  that  an  appeal  might  be  preferred,  if  desired,  and  second  defendant  to  a  nom- 
inal fine  of  8  annas. 

First  defendant  preferred  this  appeal. 

The  Advocate-General  (  Hon  Mr.  J.  P.  Wallis  ),  for  appellant,  raised 
the  preliminary  point  that  the  complainant  had  not  been  defamed,  and  wAs 
not  a  person  aggrieved,  within  the  meaning  of  section  198  of  the  Cod6  iof 
Criminal  Procedure.  Even  assuming  that  the  matter  complained  of  wAs  in 
fact  defamatory,  it  could,  only  be  defamatory  of  the  officials  whose  conduct 
formed  the  subject  of  comment,  and  not  of  the  complainant,  whose  personal 
conduct  had  in  no  way  been   impugned  by  the  articles. 

Hon.  Mr.  Eardley  Norton,  for  complainant  [  called  on  to  reply  on  the 
preliminary  point  ],  contended  that  inasmuch  as  by  the  terms  of  section  34  of 
the  Madras  Municipal  Act,  the  President  of  the  Municipality  was  responsible 
for  the  efficient  discharge  of  duty  by  the  subordinate  officers  of  the  Municipal 
Health  Department,  his  conduct  had  been  impugned.  He  referred  to  Hiding 
\,Sviith[\\ 

Judgment. — This  is  an  appeal  from  a  conviction  of  the  Editor  of  tho 
Jlfa(2ra8  Jfai^  on  a  charge  of  defamation. 

The  complainant  is  the  President  of  the  Madras  Municipality. 
The  charge  alleges  that  the  defendant  published  certain  untrue  and  defamatory 
statements  concerning  the  Acting  Health  officer  of  the  Municipality  and  the 
subordinate  officers  of  the  Municipal  Health  Department  for  whose  efficient 
working  the  complainant  is  directly  responsible,  intending  thereby,  or  knowing, 
or  having  reason  to  believe,  the  publication  of  such  untrue  and  defamatory 
imputations  would  injure  the  reputation  of  the  complainant. 

The  charge  then  proceeds  to  set  out  the  alleged  untrue  and  defamatory 
imputations.  They  are  as  follows : — [  This  portion  of  the  charge  has  already 
been  set  out.  ] 

The  <}uestion  we  have  to  determine,  before   it  becomes  necessary   to  ga 

into  the  evidence,  is  this; — assuming  the  statements  of  which  the   complainant 

complains  are  untrue  and  assuming  for  the  purposes  of  the  question  now  before 

us  those  statements  are  defamatory  of  the   Acting   Health   officer  and  of  the 

' ■ 

(1)  L,  X,  Ex.  D.,  91  ;  45  L.  J.,  Ex.,  281. 
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subordinate  officers  of  the  Municipal  Health  Department,  are   the   statements, 
io  law,  defamatory  of  the  complainant  ? 

None  of  the  statements  contains  any  express  allegation  that  the  eompL 
ainant  has  been  negligent  in  the  discharge  of  his  public  duties.  In  our  judg- 
ment the  statements  set  out  in  the  charge  are  not  of  such  a  nature  21s  tcf 
suggest  that  the  complainant  has  been  guilty  of  negligence  in  the  discharge 
of  his  public  duties.  The  statements  complained  of  are  in  the  main  allegati- 
ons of  specific  acts  of  negligence  by  the  Acting  Health  officer  and  the  subord* 
inate  officers  of  the  Health  Department.  It  seems  to  us  that  none  of  the  stat- 
ements are  capable  of  being  construed  as  containing  any  imputation  against 
the  complainant. 

Besides  the  specific  allegations  there  are  two  statements  which  may  be 
described  as  general;  0!ie  is  :  **  When  death  occurs  in  a  respectable  Eurasian 
house,  the  Municipal  Health  Department  insist  on  the  body  being  removed  at 
once,  but  the  body  of  the  woman  (  the  woman  being  a  native  )  was  allowed  to 
icemain  for  one  full  day." 

It  was  contended  on  behalf  of  the  prosecution  that  these  words  are  defa- 
matory inasmuch  as  they  suggest  that  the  Health  Department  are  in  the  babit> 
of  bringing  more  pressure  to  bear  in  connection  with  the  removal  of  corpse* 
when  the  corpse  is  that  of  an  Eurasian  than  when  it  is  that  of  a  native.  It 
seems  difficult  to  extract  any  defamatory  meaning  from  this  statement;,  but 
assuming  as,  for  the  purposes  of  the  question  of  law,  we  do  assume,  that  these 
words  are  defamatory  of  the  Health  officer,  it  seems  clear  to  us  that  they  are 
incapable  of  bearing  an  interpretation  which  makes  them  defamatory  of  the 
complainant.  The  other  general  statement  is  :  "  There  are  not  fewer  than 
three  cases  to-day,  but  of  course  we  see  not  a  single  peon  anywhere."  It  ii 
very  difficult  to  see  that  these  words  involve  any  imputation  on  the  complain- 
ant, but  if  there  is  any  imputation  it  is  of  so  remote  and  slight  a  character 
that  we  have  no  hesitation  in  holding  that  the  imputation  was  not  made  with 
the  intention  of  harming  the  reputation  of  the  complainant  or  with  the  know- 
ledge that  it  would  do  so. 

This  is  clear  from  the  concluding  words  of  the  letter  complained  of, — **  I 
have  now  to  appeal  from  Dr.  Mathews  to  Colonel  Moore  to  adopt  more  rigorou* 
measures."  This  clearly  indicates  that  the  writer  believed  that  the  fault  lay 
with  the  Health  officer  and  his  subordinates,  and  that  it  was  only  necessary  t<> 
bring  the  matter  to  the  notice  of  the  complainant  in  order  to  have  more  rigor- 
ous measures  adopted.  These  words  suggest  confidence  in  the  complainant 
rather  than  any  negligence  or  inefficiency  on  his  part. 

In  our  judgment  the  complainant  is  not  a  person  aggrieved  by  the  defam- 
ation of  his  subordinate  officers  (  if  they  were  defamed  )  within  the  meaning 
of  those  words  as  used  in  section  198  of  the  Code  of  Criminal  Procedure.  The 
statements  set  forth  in  the  charge  which  are  relied  upon  by  the  complainant 
as  constituting  the  alleged  defamation  are,  in  our  judgment,  clearly  not  defam- 
atory of  the  complainant. 

The  conviction  is  bad  and  must  be  set  aside.  The  fine  if  levied  must  be 
refunded. 
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1902  February,  19.  I.  L.  R.  26  Mad.  49. 

Before  Sir  Charles  Arnold  White,  Gkief  Justice, 
BATAKALA  POTTIAVADU  and  another,  rETiTioxERs.* 

Code  of  Criminal  Procedure — Act  V  of  1898,  8.  552 — ^Order  for  restoration  of  possession  of  im- 
moveable property— Conviction  of  accused  on  charge  of  criminal  trespass — No  finding 
of  use  of  ciiininal  force — Legality  of  order  for  restoration. 

Certain  persons  were  convicted  of  having  committed  criminal  trespass  on  a  piece  of  land, 
binder  section  447  of  the  Indian  Penal  Code.  Tliere  was  no  finding  that  they  had  used  crimi- 
nal force,  or  that  the  compUiinant  had  been  dispossessed  of  the  land  by  sucli  force.  An  order 
was  subsequently  made,  whicli  purported  to  be  under  section  5*22  of  the  Code  of  Criminal  Pro- 
cedure, directing  the  accused  to  restore  possession  of  the  land.  On  a  revision  petition  being 
preferred  against  tliis  order  : 

Held,  Tlrnt  as  there  was  no  finding  that  criminal  force  had  in  fact  been  used,  or  that 
complainant  had  been  dispossessed  of  the  land  by  it,  and  as  criminal  force  Was  not  an  ingre- 
dient of  the  olfence  for  wliich  the  accused  had  been  convicted,  the  order  was  made  without 
jurisdiction. 

Order  for  restoration  of  immoveable  property,  under  section  622  of  the  Code 
of  Criminal  Procedure.  Petitioners  had  been  convicted,  by  the  second-class 
Magistrate  of  Tekkali,  on  a  charge  of  criminal  trespass,  under  section  447  of 
the  Indian  Penal  Code,  The  case  for  the  prosecution  was  that  these  petitio- 
ners, with  others  (  who  were  charged  with  them  but  acquitted)  had  unlaw- 
fully entered  upon  landjwhich  was  in  the  possession  of  the  complainant  and  plo- 
ughed it  up.  Uomplainant  stated  that  the  land  had  been  delivered  to  him  by 
the  Court  amin  a  month  before  the  accused  trespassed  on  it.  The  accused 
43tated  that  the  land  in  dispute  had  been  in  their  possession,  and  they  denied 
the  alleged  delivery  to  the  complainant  by  the  Court  amin.  The  Magistrate 
inflicted  nominal  fines.  An  order  was  subsequently  made,  which  purported  to 
te  under  section  522  of  the  Code  of  Criminal  Procedure,  by  which  the  accused 
"were  to  restore  possession  of  the  land.  A  revision  petition  was  presented  to 
the  Sessions  Judge,  who  rejected  it  on  the  ground  that  no  substantial  injustice 
had  been  done,  though  the  order  was  irregular  inasmuch  as  no  criminal  force 
had  been  used  in  the  course  of  the  trespass.  Petitioners  now  tiled  this  crimi- 
nal revision  against  the  order  of  the  second-class  Magistrate. 

V,  Ramesara  for  petitioners. 

Judgment. — In  this  case  the  petitioners  were  convicted  of  an  offence 
lander  section  447  of  the  Indian  Penal  Code  (  criuiinal  trespass  ),  and  an  order 
was  subsequently  made  which  purported  to  be  under  section  522  of  flie  Code 
of  Criminal  Procedure.  The  question  is,  was  this  order  under  section  522  a 
legal  order  or  is  it  bad  as  havmg  been  made  without  jurisdiction  ?  The  con- 
<]itions  precedent  that  must  exist  before  an  order  can  be  made  under  section 
522  are  (1)  some  person  must  have  been  convicted  of  an  offence  **  attended  by 
-criminal  force  and  (2)  some  person  must  have  been  dispossessed  of  immoveable 
property  by  such  force.*' 

It  is  clear  ^hat  the  use  of  the  criminal  force  is  not  a  necessary  ingredient 
•of  an  offence  under  section  447  of  the  Indian  Penal  Code.  The  Calcutta  High 
Court  have  held  that  an  offence  attended  by  criminal  force  "means  an  offence  of 
-which  criminal  force  is  an  ingredient  (RaTn  Chatidra  Boral  v.  JUyandiHa{i)), 
I  am  inclined  to  think  that  this  is  too  narrow  a  construction  to  place  on  the 
very  general  words  "  attended  by  criminal  force."  In  the  present  case,  howe- 
ver, there  is  no  finding  by  the  Court  which  convicted  the    petitioners  that  any 
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criminal  foroe  was  in  fact  used  by  the  petitioners  or  that  the  complainant  was 
dispossessed  of  the  laud  by  such  force.  This  being  so,  and  criminal  force  not 
being  an  ingredient  of  the  offence  for  which  the  petitioners  were  convicted,  I 
think  the  order  which  purported  to  be  made  under  section  622  of  the  Code  of 
of  Criminal  Procedure  was  made  without  jurisdiction  and  must  be  sei  aside. 
I  order  that  petitioners  be  restored  to  possession. 


1902  August  26,  29.  September  9,  17.        I.  L.  R.  26  Mad.  '55. 

Before  Mr.  Justice  Benson  (  on  reference  from  Mr,  JtLstice 

Bhasyyam  Ayyangar  and  Mr,  Justice  Moore  ). 

In  the  Matter  of  PALAGAN  § 

Indian  Penal  Code — Act  XLV  of  1860,  s.  193 — Charge  of  giving  false  evidence— Contradic- 
tory BtatemenU  by  witness  before  same  Magistrate  in  the  course  of  one  and  the  same  trial, 
on  two  different  days — Conviction — Legality. 

On  18tb  January  1900,  tbe  accused  deposed  before  a  Magistrate  that  be  had  seen  P.  and 
others  gambling  in  a  certain  place.  The  deposition  was  read  over  to  the  accused,  and  acknow- 
ledged oy  him  to  be  correct.  On  1st  February,  he  was  cross-examined  in  the  same^case,  before 
the  same  Magistrate,  and  he  then  deposed  that  he  did  not  know  P  and  had  never  seen  him  jga- 
mbing.  He  was  charged  and  convicted  under  section  193  of  the  Penal  Code  of  having  intent- 
ionally given  false  evidence,  in  that  lie  made  two  contradictory  statements,  one  of  which  b» 
either  knew  or  believed  to  be  false  or  did  not  believe  to  be  true.  On  the  question  being  raised, 
on  revision,  whether  the  conviction  was  legal,  or  whether  it  was  illegal,  by  reason  of  the  fact 
that  the  contradictory  statements  were  made  before  the  same  Magistrate  and  in  the  course  of 
one  and  the  same  trial  .* 

Hddy  Per  Benson,  J.  (  to  whom  the  case  was  referred  ). — ^That  the  conviction  was  legal. 
Per  MOORE,  J. — As  no  rule  can  be  laid  down  to  the  effect  tliat  the  contradictory  slate- 
,  xnents  must  have  been  made  at  different  inquiries  or  trials,   (  to  rend»)r  a  person  liable  to  con- 
viction )  the  conviction  could  ^ot  be  held  to  be  illegal  aud  should,  consequently,  not  be  inter- 
fered Mdth  in  revision. 

Per  Bhashyam  Ayyanoab,  J. — The  conviction  was  bad  inlaw.  No  statement  made  W  a 
witness  in  a  deposition  can  be  regarded  as  a  completed  statement  until  the  deposition  is  ini- 
«hed  and  corrected  if  necessary  ;  for  till  then,  every  statement  is  liable  to  be  retracted,  corre- 
cted varied  or  qualified,  and  until  his  viva  voce  examination  is  finished  neither  the  whole  nor 
any  portion  of  his  deposition  l»ecomes  evidence.  The  wiiole  deposition  must  be  read  and  const- 
nied  as  one,  and  if  a  later  statement  in  it  is  contradictory  to  or  at  variance  with  a  prioi  state- 
ment, the  statement  made  by  the  witness  must  be  taken  to  be  the  earlier  statement  a»  subseq- 
uently modified,  or  the  subsequent  statement  itself,  if  it  intentionally  contradicts  and  thu» 
retracts  the  eariier, 

HabibuUah  v.  Queen- Empress^  (  I.  L.  R.,  10  Calc,  037  ),  considered. 
CHARGE  of  having  intentionally  giv^n  false  evidence,  V.  Ponnns^mi  and  others 
-were  charged  before  the  third-class  Magistrate  at  Sendamangalara,  wilh  gara- 
bli^no-.  The  second  witness  for  the  prosecution  was  the  present  accused  Palani 
Palngan.  On  18th  January  1900,  after  he  had  been  solemnly  affirmed^  he  made 
the  following  statement  in  the  course  of  his  examination-in-chief: — "  At  about 
9  A.  M.  on  16th  January  1900,  Vania  Ponnusami,  Palli  Bamaswamy,  Kavarai 
Rangan  and  Andi  Bodi  were  gambling,  keeping  with  them  money  and  stones 
under  the  ichi  tree,  by  the  side  of  Yettikulamroad.  ...  As  soon  as  the 
gamblers  saw  [  the  constable  ]  they  left  the  stones  and  money  and  ran  away. 
.  ."  At  the  end  of  the  deposition,  which  bore  the  witness*  mark,  the  usual 
statement  was  made  and  signed  by  the  Magistrate  that  the  evidence  had  been 
taken  down  by  him  and  read  over  to  the  witne^ss  and  acknowledged  by  him    to 

^       — .    — - — ■ — - —  '■         ■        '  ■  ■  ■  I       '  ^ 
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he  correct.  On  1st  February  1900  the  same  witness  was  cross-examined,  after 
having  again  been  solemnly  affirmed.  In  the  course  of  his  cross-examination 
he  said  : — "  I  do  not  know  this  Ponnusami.  I  have  not  seen  him.  I  know  the 
Police  Constable  .  .  ,  .  I  have  never  seen  Ponnusami  gambling  .  .  . 
,"  Palani  Palagan  was  charged  under  section  193  of  the  Indian  Penal  Code 
with  having  given  false  evidence  in  a  judicial  proceeding.  The  Magistrate 
who  recorded  the  statements  deposed  that  accused  had  stated  what  was  record- 
ed, and  that  both  depositions  had  been  read  to  him,  and  that  be  had  admitted 
the  correctness  of  them  both  and  had  touched  the  pen  when  the  mark  was 
added.  The  Deputy  Magistrate,  who  tried  the  present  case  considered  that 
the  record  of  evidence  showed  that  accused  had  been  tampered  with  in  the 
interval  between  examination-in-chief  and  cross-examination.  Accused  admi- 
tted that  he  had  made  the  later  statement,  but  he  denied  having  made  the 
earlier  one.  The  Deputy  Magistrate  found  accused  guilty  and  sentenced  him 
to  a  short  term  of  imprisonment  in  consideration  of  the  time  tliat  had  elapsed. 
The  accused  appealed,  without  success,  to  the  Sessions  Judge. 

The  records  were  called  for  by  the  High  Court. 

The  case  first    came  on   for  hearing  before  Bhashyam   Ayyangar  and 
Moore,  JJ. 

The  Acting  Public  Prosecutor  appeared  in  support   of  the  convietion. 
Their  Lordships  delivered  the   following  judgments  : — 

Bhashyam  Ayyangar,  J. — In  my  opinion  a  witness  who  has  intentiona- 
lly made  contradictory  statements  in  one  and  the  same  <iepoHition  cannot  be 
charged  in  the  alternatiye  and  convicted  under  section  193,  Indian  Penal  Code, 
by  reason  of  his  having  made  such  statements  one  or  other  of  which  must,  if 
the  two  are  construed  as  independent  and  separate  statements,  be  febe.  No 
statement  mf\de  by  a  witness  in  a  deposition  can  be  regarded  as  a  comp- 
leted statement  until  the  deposition  is  finished  and  corrected  if  necessarj-; 
for  till  then,  every  statement  is  liable  to  be  retracted,  corrected,  varied 
or  qualified  and  until  his  examination  viva  voce  is  finished,  neither  the 
whole  nor  any  portion  of  his  deposition  becomes  evidence.  If  a  later  stato- 
naent  in  the  deposition  be  contradictory  to  or  at  variance  with  a  prior  stati.> 
ment,  the  whole  deposition  must  be  read  and  construed  as  one,  and  the  stale- 
ment  made  by  the  witness  must  be  taken  to  be  the  earlier  statement  as 
subsequently  modified  or  the  subsequent  statement  itself  if  it  intentionally 
contradicts  and  thus  retracts  the  earlier,  and  the  statement  so  modified  or  the 
later  statement  intentionally  retracting  the  earlier  is  the  statement  or  evidence 
made  or  given  by  him,  and  if  that  be  proved  to  be  false  he  can  of  course  be 
convicted  of  perjury  or  giving  false  evidence  on  that  count.  Suppose  the 
deponent  instead  of  giving  evidence  viva  voce  as  allowed  to  give  evi- . 
dence  by  swearing  to  ai:  affidavit  which  i«?  given  in  evidence,  can  he  be 
indicted  and  convicted  of  giving  false  evidence  by  reas^on  merely  of  the  affid- 
avit containing  two  contradictory  statements  one  or  the  other  of  which  must 
be  false  to  the  knowledge  of  the  deponent  ?  They  cannot  be  regarded  as  two 
independent  separate  statements  which  are  cotradictory  to  each  other  and  the 
witness  cannot  be  convicted  on  the  footing  that  he  intentionally  made  two 
contradictory  statement?r  one  or  other  of  which  must  be  false  to  his  knowledge, 
any  more  than  a  plarntiflf  or  defendant  can  be  indicted  and  convicted  in  the 
alternative  for  verifying  a  plaint  or  written  statement  containing  contradictory 
or  inconsistent  statements,  one  or  other  of  which  mns;t  be  false.  The  fact  that 
in  the  present  case  there  was  an  interval  of  about  a  -week  between   the  close 
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of  the  examination-in-chief — in  which  the  earlier  statement  was  made — and 
the  commencement  of  the  cross-examination — in  which  the  later  statement 
WAS  made  contradicting  the  earlier — cannot  affect  the  question,  and  if,  as 
aippears  to  be  the  case,  the  two  instainients  of  the  deposition  have  been  separat- 
ely signed,  even  that  can  make  no  difference  any  more  than  the  construction 
of  a  (iocun)ent  will  depend  upon  whether  the  document  is  signed  once  for  all 
at  the  end  or  each  sheet  thereof  is  signed  separately. 

The  question  arising  in  this  case  was  considered  and  decided  under  Act 
X  of  1882,  in  Uahihullah  v.  Queen- Ew press  (1).  In  that  case  Tottenham, 
J.,  and  Wilson,  J.,  to  the  latter  of  whom  the  case  was  referred  as  third  Judge 
under  section  429,  Criminal  Procedure  Code,  held  that  the  conviction  was  legal; 
Norris,  J  ,  having  dissented  from  the  view  of  Tottenham,  J.,  holding  that  a 
witness  cannot  be  convicted  by  reason  of  having  intentionally  made  contradict- 
ory statements  in  one  and  the  s*\me  deposition.  I  concur  with  the  dissenting 
Judge,  Nonis,  J.,  in  his  opinion.  I  am  also  inclined  to  think  that  the  Legis- 
lature in  enacting  illustration  (6)  to  section  236  of  Act  V  of  1898 — which  illust- 
ration did  not  exist  in  Act  X  of  1882 — was  aware  of  the  above  decision  of  the 
Calcutta  High  Court  and  adopted  the  view  of  Norris,  J.  This  seems  to  be 
also  the  view  on  which  the  decisions  of  this  Court  in  Criminal  Miscellaneous 
Petitions  Nos.  25  and  23  of  1902  proceed,  the  sanction  in  the  former  case 
having  been  upheld  on  the  ground  that  the  contradictory  statements  were 
nmde  not  in  one  and  the  same  deposition,  but  in  different  depositions  made 
on  diflferent  occasions  and  in  diflFerent  proceedings  though  in  one  and  the  same 
case.  In  my  opinion,  therefore,  the  conviction  of  the  accused  in  the  present 
case  in  the  alternative  ought  to  be  set  aside  on  the  ground  that  it  is  bad  in 
law  and  the  accused  acquitted  and  set  at  liberty 

I  am  glad  to  be  able  to  come  to  this  conchision  as  a  pure  question  of 
law,  for  1  feel  convinced  that  as  a  matter  of  policy  the  contrary  doctrine,  that 
a  witness  can  be  indicted  and  convicted  of  giving  false  evidence  by  reason 
merely  that  one  or  other  of  two  contradictory  statements  intentionally  made 
in  one  and  the  same  dejjosition  must  be  false,  will  have  a  most  unwholesome 
and  deterrent  effect  upon  witnesses,  by  compelling  them  to  adhere  to  state- 
ments which  they  have  originally   made   in    the  course  of  their  examination 

however  incautiously  or  inaccurately  they  might  have  been  made— and  unwary 
and  comparatively  ignorant  witnesses  maybe  made,  in  the  hands  of  cross-exa- 
mining counsel  who  are  allowed  full  latitude  in  *  leading  '  a  witness  in  cross- 
examination,  to  commit  themselves  to  hopeless  contradictions  of  what  they 
have  stated  in  the  examination-in-chief.  During  the  course  of  examination,  a 
witness  often  discovers  that  previous  statements  made  by  him  are  incorrect, 
either  owing  to  forgetfulness  or  confusion  or  because  the  question  was  misunde- 
rstood, and  he  should  be  at  perfect  freedom  to  retract  or  qualify  such  state- 
ments until  the  deposition  is  finished  and  read  out.  No  doubt  it  will  be  said 
that  in  such  cases  he  will  not  be  prosecuted  for  having  made  contradictory 
statements  and  I  dare  say  it  will  be  so  when  the  matter  rests  in  the  discretion 
of  experienced  Magistrates  and  Judges.  But,  as  a  general  rule  it  is  but  natu- 
ral that  a  witness  would  rather  adhere  to  his  original  statement  than  expose 
himself  to  the  risk  of  the  party  against  whom  he  gives  evidence  obtaining  san- 
ction to  prosecute  him  for  having  made  contradictory  statements  though  in  one 
and   the  same  deposition. 

The  doctrine  that  a  witness  can  be  convicted   of  perjury  simply   on  the 
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ground  that  one  or  other  of  two  contradictory  statements  intentionally  madef 
by  him  must  be  false,  without  proving  which  of  them  is  false,  is  one  that  ha^ 
long  been  exploded  in  English  law  (R.  ^  Harris  (1),  Reg.  tr.  Wheatland  (2); 
Reg.  V.  Jackson  (3),  Qiteen-Empresi  v.  Ghulet  (4),  Paldny  Chetty  (6)),  and  in 
India  it  rests  upon  the  decision  of  the  majority  in  two  Full  Bench  cases 
{Queen  v.  Musit  Zarriirati  (6),  and  Qii^eri  v.  Mahdrhed  HoomayddTi  Shavi 
[7p,  which  has  Been  dissented  from  by  eminent  Judges  who  took  part  in 
those  cases  and  by  others  in  Queen- Empress  v.  Mrlgapa  Bin  Ningappan (S), 
and  the  Legislature  itself  has  given  sanction  to  such  doctrine,  not  directly  by 
any  substantive  enactment,  but;  only  indirectly,  by  illustration  (b)  to'  section 
236  of  the  Criminal  Procedure  Code  of  1898.  In  Hdbibullah  v.  Queen-Em- 
press [9]  already  referred  to,  Wilson,  J.  [  who  Concurred  with  Tottenham,  3.  ] 
in  adverting  to  the  dbove  two  Full  Bench  decisions  of  the  Calcutta  High  Court/ 
stated  as  follows: — *'  I  think  I  am  bound  t6  accept  this  view  of  the  law  thotigh 
if  it  were  not  framed  [  sic  *  concluded  *]  by  authority,  it  i^  not  a  vife^  that  I 
should  myself  have  taken." 

Apart  from  the  reasons  already  given  by  me  for  holding  that  the  doctrine 
fcannot  liJgically  or  on  legal  principles  apply  to  a  case  in  which  the  so-called 
Contradictory  statements  are  contained  in  and  form  parts  of  One  and  the  same, 
deposition,  I  am  not  prepared  to  extend  the  doctrine  beyond  the  authority  of 
the  Full  Bench  decisions  and  illustration  (b)  to  section  236  of  Act  V  of  1898 
and  the  form^  of  alternative  charges  appended  to  that  Act  and  the  formetCodeff 
of  Criminal  Procedure,  in  all  of  which  the  contradictory  statements  referred 
to  are  in  diffferent  depositions — each  of  which  became  complete  in  itself — and 
ivas  made  by  the  witness  on  different  occasions  and  in  different  proceeding^. 

Moore,  J. — ^Palani  Palagan  when  examined  before  a  Magistrate  on  the 
18th  January  1900  deposed  that  he  saw  one  Ponnuswami  and  others  gambling 
in  a  certain  place.  After  he  had  given  his  deposition  it  was  read  over  to  him 
•and  acknowledged  by  him  to  be  correct.  On  the  1st  February  he  was  cross- 
examined  in  the  same  case  before  the  same  Magistrate  and  he  then  deposed 
that  he  did  not  know  Ponnuswami  and  had  never  seen  him  gambling.  Palani 
Pa  lagan  has  been  convicted  on  an  alternative  charge  of  giving  false  evidence' 
under  section  193,  Indian  Penal  Code.  There  is  no  finding  by  the  Peputy 
Magistrate  :u  to  which  of  the  contradictory  statements  is  false.  A  question 
has  been  raised  as  io  whether  the  conviction  can  be  upheld  inasmuch  as  the* 
two  statements  were  made  in  the  same  trial  although  on  different  days  and 
not  in  two  separate  and  distinct  enquiries.  The  only  reported  decision  that  I 
can  find  in  which  this  question,  as  to  whether  it  is  absolutely  necessary  that* 
the  contradictory  statements  should  have  been  made  in  different  inquiries  or 
trials,  has  been  discussed  is  that  of  Habibullah  v.  Queen- Empre98{9),  and  as' 
I  agree  with  the  view  taken  by  the  majority  of  the  Judges  (Wilson  and  Totten- 
ham, JJ,  )  who  heard  that  case  to  the  effect  that  no  such  rule  can  be  laid 
down  I  am  not  prepared  to  hold  that  the  conviction  of  Palani  Palagan  is  ille- 
gal  and  I  would  therefore  decline  to  interfere  in  revision. 


In  consequence  of  the  difference  of  opinion  the  case  was  referred  to  and 
again  came  on  for  hearinc^  before  Benson,  J.,  under  sections  429  and  439  (IV 
of  the  Code  of  Criminal  Procedure  who  delivered  the  following: — 

(1)5B.  and  Aid.,  926.        (2)  8  C.  and  P.,  238.  (3)  1  Lewis  C.  C,  270. 

(4)  I.L.R.,  7  All.,  44.  (5)  4  M.H.C.H.,  51  at  p.  52.    (6)  B.L.R.F.B.,  521. 

(7)  13  B.  L.  R.,  324  (3)  1.  L.R.,  18  Bom.,  377.        (3)  I.  L.  R.^  10  Calc.^  937/ 


^VS 


Digitized  by 


Google 


210  I.  L.  R.  26  Mad.  55. 

,  iruDOMKNT.— The  fftcts  of  the  case  are  not  in  dispute.  They  are  briefljr 
IM'follow^i-^-The  accused  wh^n  examined  on  solenin  affirmation  before  the 
Magistrate  on  the  18th  January  1900  deposed  that  he  saw  one  Pannuswami  and 
9thers  gatnblini^  iq  a  certain  place.  The  deposition  was  read  over  to  tbc  wit- 
ness and  acknowledged  by  him  to  be  correct.  A  fortnight  afterwards  he  was 
cross-examined  in  the  same  case,  before  the  same  Magistrate,  and  be  thcq  de- 
pp^ed  that  he  did  not  know  PonnMswami,  apd  had  never  seen  him  gambling. 
He  >y as  convicted   of  having    intentionally  given   false  evidence,  an   offence 

f^qnishable  under  section  198,  Indian  Penal  code,  in  that  he  made  two  con- 
rfidictory  statenieqts  one  of  which  he  either  knew  or  believed  to  be  &lseor  did 
liot  believe  tp  b^  true.  The  question  for  decision  is  whether  the  conviction  ia^ 
l^gAl,  or  whe^ther  it  is  illegal  by  reason  of  the  fact  that  the  contradictory  slat^ 
ments  w^re  made  before  the  same  Magistrate  and  in  the  course  of  one  and  the 
same  trial. 

In  my  judgment  the  conviction  is  legal.  It  is  unnecessary  to  copsidw 
what  wpqid  ^e  the  I^w  of  Englai^d  in  i$uch  a  case,  inasmuch  as  the  Indian 
legislature  ha^  deliberately  departed  from  the  English  law  of  perjury  in  more 
than  one  particular^  and  hf\s  defined  the  offence  and  laid  down  the  procedure 
to  be  followed  by  the  Iqdian  Courts  in  dealing  witlx  it.  It  is  admitted  co  all 
bajnds  that  under  section  236,  Code  of  Criminal  Procedure,  a  witness  who 
jflteqtipnally  makes  t^o  contradictory  statements  in  two  separate  trials,  or  in 
f^  ipquiry  before  a  Magistrate  and  in  the  trial  of  the  same  offence  before  a 
Spssipng  Judge,  may  be  tried  on  a  charge  which  allegp^  that  one  or  other  of 
thfi  statements  was  known  by  the  witness,  to  be  fal^e,  though  without  alleging 
which  was,  in  fact,  false.  The  only  question  for  decision  is  whether  a  witness 
way  beeimilarlv  charged  when  the  contradictory  statements  have  been  made^ 
as  m  this  oaae,  oefore  the  same  Court  and  in  the  same  trial.  I  can  find  noth- 
ing in  the  law,  or  in  the  history  of  the  law,  or  in  the  principles  on  which  it  is 
lounded  to  justify  the  distinction  suggested.  The  law  which  sanctions  the 
framing  of  an  alternative  charge  in  such  a  case  is  section  236,  Code  of  Criminal 
Procedure,  and  its  terms  are  perfectly  general.  They  are  :  "  If  a  single  act  or 
series  of  acts  is  of  such  a  nature  that  it  i»  doubtful  which  of  several  offences- 
%h^  facts  whi<jh  can  be  proved  will  constitute,  the  accused  may  be  charged 
with  having  committed  all  or  any  of  such  offences,  and  any  number  of  such 
ohargea  may  be  tried  at  once  ;  or  he  may  be  charged  in  the  alternative  with 
kaviiyj  committed  some  one  of  the  said  offences.  There  are  two  illustrations 
added  to  the  section  as  examples  of  how  its  terras  may  be  applied.  The  second 
of  th«se  illustrations  is  as  follows  : — *■  A  states  on  oath  before  the  Magistrate 
that  he  saw  B  hit  C  with  a  club.  Before  the  Sessions  Court  A  states  on  oath 
that  iff  pever  hit  C,  •  A  may  be  charged  in  the  alternative  and  convicted  of 
intentionally  giving  false  evidence  although  it  cannot  be  proved  whioh  of  these 
contradictory  statements  was  false.'*  This  illustration,  no  doubt,  deals  only 
with  aca^e  of  a  witness  making  contradictory  statements  before  the  Conamitt- 
ing  Magistrate  and  the  Sessions  Jndge,  but  it  is  obvious  that  the  general  soope- 
of  the  provisions  of  a  section  cannot  be  cut  down  by  the  terms  of  an  illustra- 
tion, and  the  same  is  true  of  the  forms  in  the  schedule  attached  to  the  Code. 
Ah  observed  by  Scotland,  C.J.,  and  Collett,  J.,  in  reference  to  this  same  ques- 
tion •*  the  statements  of  particular  offences  given  in  the  forms  are  obviously 
given  only  as  examples  (  Ramanuja  Chariyar  v.  Venkatavaradhctiyamgar 
(l)y!  Thwe  is  no  sjiggestion  thftt  a  charge  in  the  alternative  would  not  be 
warranted  by  the  section  if  the  two  contradictory  statements  were   made  in 
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two  separate  trials,  though  the  illustration  does  not  cover  such  a  case.  So  far 
as  the  terms  of  the  lav^r  are  concerned,  I  find  nothing  to  indicate  that  a  coifti- 
ction  such  as  we  are  dealing  with  is  illegal  :  nor  do  I  find  anything  to  tlifjit 
ffjBTect  in  the  history  of  the  law,  or  in  the  principles  on  which  the  law  isf  based. 
The  history  of  this  part  of  the  crinrrinal  law  has  been  set  forth  with  admirable 
fulness  by  Duthoit,  J.,  in  Queen- Erttjyr ess  v.  Okulet(lj.  The  learned  Judge 
th^re  showed  that  the  ratio  decidendi  of  the  leading  Englislh  case,'  i?.  v. 
flarrt«(2)  was  inapplicable  in  India  and  that  the  rule  of  EiJglrdh  law  there 
laid  down  was  never  addpted  in  India.  In  fact  it  was  almost  at  once  dissetited 
from  by  express  Legislation.  Madras  Regulation  3  of  1826,  which  was  endcfted 
«oon  after  it.  v.  ifarr«d(2)  was  decided  settled  the  law  in  Madras  aftd  profixJ^d 
that  "  if  a  witness  fthall  wilfully  and  deliberately  give  two  fcontradieftoty 
depositions  on  oath  .  .  .  :  such  witness  shall  be  liable  to'  be  cOntn^HtM 
for  trial  "before  the  Court  of  Circuit  for  wilful  anfd  corrupt  perjury;  provMcki 
thdt  th€  contradiction  between  the  two  depositions  be  direct  abd  pdsiti've,  arid 
*hat  upon  the  whol^  cii^msttinces  of  th(i  case,  there  be  strong  grdtind*r  to 
presume  the  corrupt  intention  Of  the  witness.  "  In  Bengal  atld  the  North- 
Western  provinces  the  law  was  laid  down  in  1831  "  where  there  exists  a  Con- 
tradiction in  the  evidence  of  a  witness  before  one  or  rb6re  Cotlrrte,  and  the 
difference  be' such  that  the  two  statements  can  in  no  way  be  r^oncil^  ^ifh 
each  other,  for  instance,  if  a  witness^  depose  that  he  saw  A  kill  5  '  m€hfiti<Wiii^ 
the  time  and  place  in  which  the  murder  was  committed  and  afterwards  itt'  lihe 
same  Court  or  sbme  other,  shall  state  that  he  did  not  witness  the  tramsactiito 
this  is  a  direct  retraction  of  his  evidence,  "  and  he  is  liable  t6  be  c6iiviet4d 
(  Constrtictions  S.  D.  A.  and  N.  A.,  ed.  1839,  Vol.  II,  p.  19  ).       * 

In  1847  the  Indian  Law  Commissioners,  in  dealing  with  this  question, 
stated  :  "  We  are  strongly  of  opinion  that  whoever  in  ejiy  stage  of  fijudieial 
proceeding,  been  bound  by  an  oath  or  by  a  sanction  tantamount  to  an  oatk,  to 
«tate  the  truth,  gives  a  statement  touching  any  point  material  to  the  lesuit 
of  such  proceeding  which  directly  and  positively  contradicts  a  ntatement  touoh- 
ing  the  same  point,  given  by  him  on  oath,  or  under  a  sanction  tantamount  to 
a^  oath,  in  any  stage  of  a  judicial  proceeding,  at  another  time  "  should  (  fail- 
ing any  satisfactory  explanation  of  the  contradiction  to  negative  the  inference 
of  a  corrupt  intention  )  be  liable  to  punishment.  Under  such  eircumstMM«s, 
it  is  morally  certain  that  the  party  has  given  a  fake  statement  an 
one  or  other  of  the  two  occasions,  though,  it  may  be  impossible  to 
show  positively  which  of  the  contradictory  statements  is  falsa  Both 
statements  may  perhaps  be  false,'  but  one.  only  can  bo  true.  It  is  poe- 
feibie,  indeed,  that  the  first  statement  may  have  been  false^  through  an 
error  or  mistake,  which  has  been  corrected  by  subsequent  information,  and 
that  the  second  contradicts  the  first  because  it  contains  the  truth  whixih  had 
come  to  the  knowledge  of  the  party  in  the  meantime.  But  when  there  i»  no 
such  allegation  nor  any  explanation  of'the  cont?radiction  to  negative  the  infer- 
ence that  the  party  at  one  time  or  the  other  hj\8  been  guilty  of  stating  on  oath 
(  or  as  it  may  be  )  as  true  what  he  knew  to  be  false  in  order  ta  deceive  a  Court 
of  justice,  on  a  point  material  to  the  question  to  be  decided  by  the  Court,  we 
think  the  law  should  be  so  framed  that  he  should  not  be  able  to  escape  from 
the  punishment  he  would  well  deserve."  Now,  the  reasoning  of  the  Law 
Commissioners,  which,  I  take  it,  correctly  explains  the  policy  and  principles 
on  which  the  law  is  founded,  is  equally  applicable  whether  the  two  statements 

.«^ »  '        I       nil'       i> 

(1)  I,  L.  R.,  7  All.,  44  .  (2)  5  B.  and  Aid.,  f26. 
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are  made  as  in  the  case  before  us,  at  different  times  in  one   and  the  same  trial^ 
pr  at  different  stages  (  the  inquiry   and  trial  )  of  one  judicial  proceeding.     The 
Indian  Penal  and  Criminal  Procedure  Codes  came  into  force  on  the  Ist  January 
1862  and  laid  down  the  law  applicable  thenceforward   throughout   India.     The 
Criminal  Procedure  Code  was  re-enactod  in  1872  and  again  in  1882  and    1898, 
but  in  each  enactment  the  law  on  this  matter  was  substantially  the  same  as  it 
now  is.     The  validity  of  a  conviction  on  an  alternative  charge  has  been  affirmed 
in  reported  cases  under  each  of  the  Codes  [  referred  to  in  detail  in  Queen-Evi- 
press  V.  Ohulet,  already  cited  ],  but  in  only  one  of  these  has  the  exact  questioa 
now  before  us  been  decided.    That  is  the  <»se  otHc^bibullah  v.  Queen-Empress. 
(1).     In  it  the  witness  was  under  cross-examination    on    one   day    and   under 
re-examination  on  the  next  day,  and  made  two  statements   which  were  directly 
contradictory.     His  conviction  on  a  charge  in  the  alternative  was   upheld   by  a 
majority  of  the  Judges, — Norris,  J.,  dissenting.     The  learned  Judge   who   diss- 
ented did  not  quote  any  authority  for  making  a  distinction    in    favour   of  the 
witness  who  makes  contradictory  statement^  at  different  stages  of  his   examin- 
ation by  the  same  Court.     He  based  his  dissent  on  the  supposed   inexpediency 
of  allowing  a  prosecution  in  such  a  case  "  as    it   would   render  it   unsafe    fo^  a 
witness  to  porrect  the  deposition."     I  do  not  think  that   much   weight   can  be 
given  to  this  argument,  for  precisely  the  same   argument   can   be   used,  and  I 
think  with  no  less  force,  when  the  contradictory  statements   are   made   at   the 
enquiry  and  at  the  trial  respectively;     Yet   this   latter  is   the   case   expressly 
given  in  illustration  (b)  to  section  236  a^  within  the  scope  of  the   section.     It 
is  just  as  desirable  that  a  witness  who  has  honestly   made   an    incorrect  state- 
ment at  the  enquiry  before  the  Magistrate  should  be  free  to   correct   it  at   the^ 
trial  before  the  Judge,  as  it  is  that  a  witness,  who  has  honestly  made   an  incor- 
rect statement  at  one  stage  of  his  examination  by  the  Magistrate  should  be  free 
to  correct  it  at  a  later  stage  of  his  examination    by  the   same   Magistrate,   and 
in  my  judgment  it  is  no  less  desirable  that  a  witness  who  has   dishonestly   and 
intentionally  made  a  false  statement   should   not  bo   allowed    to   escape   with 
impunity  in  the  one  case  more  than  in  the  other.     If  a    witness  is    honest   he 
has  nothing  to  fear.     He  cannot  be   prosecuted   without    the  sanction   of   the 
jDourt  before  which  he  deposed  [  or  some  Cpurt   to   which   it   is   subordinate  ] 
after  such  enquiry  as  the  nature  of  the  case  demands,  and  no  Court  would  give 
sanction  unless  satisfied  that  the   witness   had   deliberately   and   intentionally 
made   the     contradictory  statements    not     merely   to     correct   a   bona  fide 
error,   but     intending     in     one     or     the     other     instance   to     mislead     the 
Court   by     stating     what   he   knew   to   be   false   or  did    not   believe    to   be 
true.     The  essence  of  the  offence  lies  in  the  intention  to    give    false    evidence, 
and  that  intention  may,   I  think,  just  as  well  exist  where   the   contradiction  is 
in  various  stages  of  the  same  deposition  as  where  it  is  in  different  stages  of  the 
^ame  proceedings.     In  both  cases  every  possible  presumption   should  be   mad^i 
in  favour  of  a  reconciliation    of  the    two  statement}^  and  every  means  should 
be  taken  to   ascertain    the    true     intention  of  the    witness,    but    when  that 
intention  is  shown  to  be  deliberately  clishonest,  I  can  see  no  principle  on  which 
the  witness    should    be  protected  from  punishment  in  the    one  case  more  than 
in  the  other.     To  consider  whether  the  false  statement  was  made  in  the  course 
of  one  deposition  or  in  the  course  of  two  separate  depositions   seems  to  be  irre-. 
levant,  and  c^ilculated  to  obscure  the  real  question.     The   offence   is  defined  in 
the  Indian  Penal  Code,  and  consists  in  intentionally  making  a    false  statement. 
The  Criminal  Procedure  Code  does  not  create  or  define  the   offence.     It  rather 


(1)  I.  L.  R.,  10  Ciilc,  937. 
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irelat/es  to  the  mode  in  which  it  may  legitimately  be  proved  that  the  offence  has 
been  comqnitted.  It  says,  in  e§ect,  you  may  prove  that  a  false  statement  has 
been  made  by  showing  that  two  contradictory  statements  have  been  mad6  one 
ror  other  of  which  must  necessarily  be  false,  and  it  is  not  necessary  for  you  to 
show  which  of  the  two  is,  in  fact,  the  false  one.  This  mode  of  proof  is  just  as 
applicable  in  the  case  of  contradictory  statements  made  at  different  stages  of  a 
witness'  examination  by  a  Magistrate,  as  in  the  case  of  cantradictory  statements 
made  by  the  same  witness  at  the  enquiry  by  a  Magistrate  and  at  the  trial  by  the 
Judge.  It  often  happens  that  a  witness  is  not  cross-examined  at  all  at  the  enquiry 
by  the  Magistrate,  the  cross-examination  being  reserved  until  the  witness  has 
been  examined  in  the  Sessions  Court.  In  what  essential  does  such  a  case 
differ  from  that  now  before  us  ?  In  both  cases  it  is  merely  a  question  of  words 
as  to  whether  the  statement  ip  cross-examination  is  to  be  regarded  as  a  sepa- 
rate disposition  or  as  a  continuation  of  the  original  deposition.  The  evil  to  be 
guarded  against  seems  to  ba  precisely  the  same  in  both  cases,  and  ought  to 
be  equally  liable  to  the  sanction  of  punishment. 

In  the  case  before  us  the  witness  deposed  in  examination-in-chief  that  he 
saw  Ponnuswami  committing  an  offence  and  stated  the  exact  time  and  place 
and  other  particulars.  The  deposition,  after  it  was  recorded,  was  read  over  to 
^be  witness  and  acknowledeged  to  be  correct.  When  cross-examined  a  fort- 
night afterwards  the  witness  denied  that  he  knew  Ponnuswami  or  had  ever 
seen  him  commit  the  offence.  He  did  not  plead  that  his  former  staten^ent  waJA 
made  under  any  misapprehension.  He  made  no  attempt  to  reconcile  the  two 
statements  or  to  explain  them  ip  any  way  consistent  with  an  honest  intention 
on  his  own  part.  He  simply  denied  having  made  the  former  statement  attri- 
buted to  him.  It  would,  I  think,  be  diflScult  to  find  a  mor^  flagrant  case  of  in- 
tentional giving  of  false  evidence,  and  it  would,  in  my  judgment,  have  a  most 
unfortiinate  effept  on  the  morality  of  witnesses  and  the  adn^ini^tration  of  jus- 
tice if  ^  witness,  however  corrupt,  who  behaves  in  this  way,  cannot  be  punished^ 
la  the  words  of  Sir  Barnes  Peacock,  used  with  refereqoe  to  two  contradictory 
statements  made  before  the  Magistrate  and  the  Sessions  Judge  in  one  and  the 
same  case :  "  It  is  clear  that  unless  the  law  is  very  defective,  or  we  are  to  trifle 
with  the  administration  of  justice,  the  witness  ought  to  be  punished.  It  ap- 
pears to  me  that  the  law  is  noD  deficient,  and  that  the  case  is  provided  for  by 
the  Code  of  Criminal  Procedure  whether  it  be  read  according  to  the  strict  letter 
or  according  to  its  spirit."  (  R.  v.  Zwrneevun  (1)). 

I  must  hold  that  the  conviction  in  the  present  case  was  legal  and  ths^t 
^here  is  no  ground  for  our  interfijrence  as  a  Court  of  Revision. 


1903  Septemher  17,  19,  29.  I.  L-  R,  26  Mad.  98. 

CRIMINAL  APPELLATE— FULL  BENCH. 

Before  Sir  Arnold  White,  Ckief  Justice^  Mr,  Justice  Benson 
and  Mr,  Justice  Moore, 

ERANHOLI  ATHAN  (  Accused  ),  Petiiioner  v.  KING-EMPEROR. 

Respondent.  ♦ 

Criminal    Procedure    Code— Act  V  of  1898,  as.  439, 476—**  Jurisdiction  of  High    Court 
to  interfere  when  a  Court  has  taken  action  ynder  s.  476  of  the  Criminal    Procedure  Code." 

'  •  Qciminal  Revision  PeUtion  No.  146  of  1902,        [1]  6  Suth,  \V.  R.  [  Cr.  ]  66^  ^ 
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Whwe  a  Court  has  taken  action  under  section  47S  of  the  Code  of  Criminal  Procedure^ 
l&e  High  Court,  as  a  Court  of  Revision,  has  do  power  to  interfere,  under  section  439. 

The  reasons  for  the  decision  in  Quem-Empresa  v.  Sriuivcutdu  Naidu^  (I.L.R.,    21   Mad, 
124),  are  mot  applicable  to  the  itmended  Code. 

(  Note :  This  case  is  Fol :  8  C.  W.  N.  78.  Bef :  26  AH.  249 ;  1904  AH.  W- 
H.  15;  29  Mad.  100.  ) 

•Q^SSTJQK  referred  to  a  Full  Benfih  ; — "  Whether  the. High  Court,  as  a  Cotirt 
;<^  BevisioD^  has  power^  under  section  439  of  the  Code  of  Criminal  Procedure, 
1898»  to  interfere  when  a  Court  h^s  tajken  acti«;n  under  section  476  of  the  Code 
x>^  Criminal  Procedure." 

Three  Moplahs  were  charged  in.  the.  Court  of  the  Special  Assistant  Magi- 
strate of  Malabar  with  having  kidnapped  a  boy  in  drdefc  to  convert  him.  Pi&ti- 
tioner  was  called  as  a  witness  for  the  prosecution.  After  hearing  his  evidence 
and  ^fi^ving  him  an  opportunity  to  maKe  a  statement,  the  Special  Assistant 
Magaetrate  (  for  reasons  which  are  not  material  to  the  question  considered  h^ 
the  Full  Bench  )  passed  an  order  under  section  476  of  the  Code  of  Critninal 
Procedure  forwarding  the  records  to  the  Head  Assistant  Magistrate  at  Palghat 
for  emjuiry,  in  the  meanwhile  releasing  the  petitioner  on  bail. 

Against  that  order,  petitioner  preferred  this  criminal  revision  petition,  ^  . 

The  ease  first  carae  on  for  hearing  before  Sir,  Arnold  White,  .  Qbief 
^Justice,,  and  Mr.  Justice.  Moore,  wlio  made  the  order  of  reference  to  a  Fuji 
Bench  which  has  already  been  set  out. 

The  GAse  came  on  in  due  eourse  before  a  Full  Bench  eoBBtitirte«k  a» 
above. 

Dr.  Swam^nadAon  for  petitioner. — The  High  Court  has  jurisdiction  to 
interfere.  Assuming,  in  the  first  instance,  that  Queen-Empress  v.  8riniva8U$7tk 
Naidu  (1),  which  was  decided  under  the  Code  of  1882,  was  rightly  decided,  rie^ 
such  change  has  been  made  in  the  Code  of  18S8  as  would  deprive  the  Hifs^li 
Court  of  the  revisional  powers  which  it  was  held  to  possess  in  that  case.  The 
only  change  in  the  new  Code  is  the  introduction  of  the  words  "  as  if  updn 
•complaint  made  and  recorded  under  section  200."  These  Were  intrdducM  to 
meet  the  requirements  of  section  190,  under  which  there  are  only  three  ways 
in  which  a  Magistrate  can  take  cognizance  of  a  case.  By  the  amendment,  the 
Magistrate  is  to  treat  the  proceeding  under  section  476  as  if  it  were  a  complaint, 
and  in  this  way  the  requirements  of  section  190  are  satisfied.  The  use  6f  the 
words  "  as  if  "  show   that  a  proceeding  under  section  476  is  Bot  really   a  com- 

{)laint.     Magistrates  always  had  power,  under  section  195  [&],.to  lay  complaints 
ike   ordinary   complaints   so   that    if  a   proceeding   under     section  476.  is  a 
niere    complaint,    the  amendment    of    1898    is    unnecessary.     Such    a  pro- 
ceeding is,  consequently,   an  order,  and,  as   such»  is   subject  to   the   revisional 
powers  of  the  High,  Court     Moreover,  section  435  [3]  expressly   exempts  cer- 
tain orders  from  the  revisional  powers  of  the  High  Court    but  does  not  refer  to- 
proceedings  under  section  476.     The  maxim  "  expressio  unius  est  exclusio  alte- 
rius  "  should  be  held  to  apply.     If  th^  Legislature  intended    to  effect  sueh  an 
important  innovation    as  the  QurtailtB^ent  of  the   revisional  powers  of  the  High 
Court  it  would  not  have  exnressed    its   intention   in  so   uncertain   a    manner. 
Moreover   [  if  the   proceedings   of  the   Legislature  could     be   looked   to  for- 
guidance  ],   the   draft   bill   contained   an    express   exemption  of   proceedings^ 
under    section    47(i   from    revision,   but    the   dause   was    n>ot     incorporated 

Digitized  by  VnOOQlC 


I.  L.  ]ft.26  Mkd.  11«.  215 

in  the  Act  as  passed.  The  obvious  intention  was  to  retain  jurisdiction  to 
f^wk  the  proceedings  of  Magistrates.  Lastly,  if  called  upon,  I  am  prepared  to 
argue  that  the  decision  in  Qv^een-EmprMa  v  Srinivamtv,  Naidu  [1]  waa 
correctly  decided. 

The  Acting  Public  Prosecutor  [Honi  Mr.  (7.  Sankaran  Nair]  contended 
that,  under  the  section  as  amended,  the  Hieh  Court  had  no  power  to  interfere, 
as  a  Court  of  Revision,  with  the  Magistrate  s  order  By  section  190  of  the  Code 
of  Criminal  Procedure  there  are  only  three  ways  in  which  a  Magistrate  is 
empowered  to  take  cognizance  of  an  offence,  namely,  on  complaint,  on 
a  police  report,  or  on  information  received.  To  enable  the  Magisttute  tb  take 
cognizance  of  a  case  sent  to  him  by  a  Court  under  section  276,  the  proceeding 
must  come  within  the  meaning  of  one  of  these  three;  and  so  the  Legislature 
provided  that  such  a  proceeding  is  to  be  treated  as  a  complaint.  That  meanfe^ 
that  it  is  a  complaint,  and,  being  a  complaint,  it  is  not  an  order,  and  not  bein^ 
an  order  the  High  Court  has  no  power  to  revise  it. 

Dr.  Swamlnadhan  in  reply. 

Judgment. — In  the  case  of  Queen-Empresa  v.  Srinivaaulu  Naidu  [1], 
it  was  held  by  a  Full  Bench  of  this  Court  that  a  High  Court  as  a  Court  of 
Bevision  has  power  under  section  439  to  revoke  an  order  under  section  476  of 
the  Code  of  Criminal  Procedure.  This  decision  was  based  upon  the  ground 
that  where  action  is  taken  under  section  476  [1]  such  action  in  not  to  be  regar- 
ded merely  as  the  lodging  of  a  complaint  by  a  public  servant,  but  is  to  be  tre- 
ated as  a  proceeding  which  is  tantamount  to  an  order  of  a  Court.  In  the  Code 
of  1898  the  Legislamre  introduced  in  sub-section  [2]  of  the  section,  after  the 
words  "  such  Magistrate  should  thereupon  proceed  according  to  law, "  the  words 
*'  and  as  if  upon  complaint  made  and  recorded  under  section  200." 

It  seems  to  us  that,  by  the  introduction  of  these  words,  the  Legislature 
intended  to  make  it  clear  that  when  action  is  taken  under  sub-section  [I]  such 
action  is  not  to  be  regarded  as  an  oi-der  but  as  the  lodging  of  a  complaint.  Con- 
sequently the  reasons  for  the  decision  in  Queen-Empress  v.  SrinivasulxL 
NmdM  [1]  are  not  applicable  to  the  amended  section 

We  think  the  answer  to  the  question  which  has  been  referred  to  us  ought 
to  be  in  the  negative. 

On  the  case  again  coming  on  before  the  Division  Bench,  the  petition 
was  dismissed. 


1902.  Mmf  S8.  I  L.  R.  26  Mad.  116. 

Before  Mr.  Justice    Bhashyann  Ayyangar 
IN  RE  PAREE  KUNHAMMED  and  another,  PExmoNERS.* 

Qimincd  procedure  Code — Act  V  of  1898^  8. 195 — Petition  to  revoke  eanction. 
A  perfH)D  whose  pro!»€Cution  had  been  sanctioned  by  a  Sub- Magistrate  petitioned  the  Sp0- 
cia).  Assistant  Magistrate  for  its  revocation.  The  Special  Assistant  Magistrate  declined  to  m- 
teff ere*  on  the  ground  that  as  the  Sub-Magistrate  had  had  judicial  evidence  before  him  and 
had  also  hefd  the  necessary  enquiry  before  granting  sanction,  the  necessary  conditions  had 
been  Mfllled  and  it  was  not  for  him  at  that  stage,  to  usurp  the  functions  of  a  court  trying  tiie 
IpetHioaer  for  the  ofEence: 
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JIdd,  that  it  is  tlio  duty  of  the  authority  giving  sanction  or  upholding  it,  under  eeofid 
lOf),  to  go  into  the  niorits  of  the  aj^ph'cation  for  sanction,  with  .  reference  to  the  evidence  be- 
fore it,  winch  is  relied  on  as  justifying  the  according  of  sanction  Unless  there  is  euffictezit 
prima  facie  evidence  and  a  reasonahle  prohahility  of  conviction,  the  Court  giving  the  8*DCtija 
or  upholding  it  will  not  be  properly  exercising  the  discretion  vested  in  it  by  law. 

Petition  to  revise  an  order  declining  to  interfere  with  sanction  to  prose- 
cute the  petitioners.  An  order  had  be»en  passed  by  the  Sub-Magistrate  of  Ti^ 
nvangadi,  sanctioning  the  prosecution  of  the  petitioners  for  the  abetment  of 
giving  false  evidence,  under  section  193  of  the  Indian  Penal  Code.  Against 
that  order,  petitioners  a})pealed  to  the  Special  Assistant  Magistrate  of  Mala- 
bar, who  passed  the  following  order  : — "  The  Sub-Magistrate  had  judicial 
evidence  before  him  and  also  held  the  necessary  enquiry  before  granting  san- 
ction. These  necessary  conditions  having  been  fulfilled  it  is  not  for  me,  at 
this  stage,  to  usurp  the  functions  of  a  Court  trying  petitioners  for  the  oflFe- 
nces,  their  prosecution  for  which  has  been  sanctioned.     1  decline  to  interfere." 

Petitioners  presented  this  criminal  petition. 

Dr.  S.  Swaminadha  for  petitioners. 

Judgment — The  Special  Assistant  Magistrate  of  Malabar,  in  disposing 
of  the  appeal  petition  presented  to  him  under  section  195  (6),  CriminaJ  Pro- 
cedure Code,  for  revocation  of  the  sanction  given  by  the  Sub-Magistrate  of 
Tiravangadi  for  the  prosecution  of  the  petitioners  for  the  abetment  of  oflfences 
\inder  sections  211  and  193,  Indian  Penal  Code,  summarily  dismissed  the 
petition  on  the  ground  that  "  the  Sub-Magistrate  had  judicial  evidence  before 
him  and  also  held  the  necessary  enquiry  before  granting  sanction, "  and  such 
necessary  conditions  having  been  fulfilled  "  it  was  not  for  him  at  this  stage  to 
usurp  the  functions  of  a  Court  trying  the  petitioners  for  the  oflfences."  The 
Special  Assistant  Magistrate  is  entirely  mistaken  as  to  his  functions  and  res- 
ponsibility in  dealing  with  a  petition  presented  to  him  under  section  195  which 
is  really  in  the  nature  of  an  appeal  against  the  order  of  one  of  his  Subordinate 
Magistrates  giving  sanction  to  prosecute  the  petitioners.  He  is  quite  right  in 
saying  that  in  dealing  with  the  petition  of  appeal  before  him  he  ought  not  to 
usurp  the  functions  of  the  Court  which  will  have  to  try  the  petitioners  if  the 
sanction  be  upheld  and  they  are  brought  to  trial.  That  Court  will  have  to  try  the 
petitioners  upon  the  evidence  which  may  be  adduced  at  that  trial  and  either 
convict  or  acquit  them  with  reference  to  such  evidence.  But  the  authority  giving 
the  sanction  or  upholding  the  sanction  given  under  section  195  must  go  into 
the  merits  of  the  application  for  sanction  with  reference  to  the  evidence  before 
such  authority  which  is  relied  upon  as  justifying  the  according  of  sanction.  The 
object  of  section  195  is  to  protect  parties  res(»rting'  to  Courts  and  witnesses 
against  vexatious  or  frivolous  prosecutions  for  their  resorting  to  Courts  and 
giving  evidence  therein  and  such  protection  is  aflforded  by  prescribing  the 
necessity  of  a  preliminary  sanction  by  the  Court  before  which  the 
offence  is  alleged  to  have  been  committed  before  a  prosecution  is  launched  and 
by  giving  a  right  of  appeal  to  the  Court  to  which  the  Court  giving  sanction  is 
subordinate.  Unless  there  is  sufficient  prima /acie  evidence  and  a  reasonable 
probability  of  conviction  the  Court  giving  the  sanction  or  upholding  it  will  not 
be  properly  exercising  the  discretion  vested  in  it  by  law  and  the  safeguard  provi- 
ded by  law  against  vexatious  or  frivolous  prosecutions  of  parties  resorting  toConrt 
and  of  witnesses  attending  and  giving  evidence  in  Courts  of  Justice  in  discharge 
of  a  public  duty  imposed  upon  them  by  law  will  be  rendered  nugatory.  The  ac- 
cording of  sanction  or  upholding  the  same  when  a  sufficient  primd  facie  case  is 
not  made  out  will,  in  the  majority  of  cases,  simply  lead  tof  waste  of  public  time 
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ftttd  subject  Ihc  person  against  whom  the  sanction  is  given  to  serioUB  annoy- 
ance and  expense  which  he  can  in  no  way  be  compensated  for  even  though  he 
be  honourably  acquitted.  And  such  prosecutions  launched  under  the  sanction 
of  a  Court  of  Justice  are  certainly  not  calculated  to  produce  a  wholesome 
effect  upon  the  administration  of  justice  or  to  improve  the  quality  of  evidence 
forthcoming  in  Courts  of  Justice. 

In  the  present  case  sanction  has  been  accorded  to  prosecute  the  petition- 
ers for  the  abetment  of  a  false  charge  preferred  by  one  Pathumma  who  is  being 
{irosecuted  for  having  preferred  a  false  complaint  (  exhibit  A  )  and  for  abetting 
ler  in  giving  false  evinence.  The  order  of  the  Sub-Magistrate  giving  sanction, 
\Yliich  extends  over  eight  pages,  does  not  disclose  the  existence  of  any  evidence 
R,s  to  the  complaint  made  oy  Pathumma  being  really  false  and  false  to  the 
knowledge  of  the  petitioners.  Several  witnesses  seem  to  have  been  examined 
dimply  to  prove  that  the  petitioners  instigated  Pathumma  to  prefer  the  com- 
plaint, but  that  is  quite  compatible  with  the  complaint  itself  being  well  found- 
ed and  true.  Exhibit  C,  which  was  a  petition  presented  by  Pathumma  herself 
shortly  after  she  presented  the  complaint  A,  in  which  (  C  )  she  says  that  her 
complaint  (  A  )  is  a  false  one  and  that  she  preferred  such  false  complaint  at 
the  instigation  of  petitioners  .and  some  others,  and  the  sworn  statement  taken 
from  her  in  support  of  C,  are  no  evidence  against  petitioners,  not  to  say  tbat 
the  conduct  of  Pathumma  as  manifested  by  exhibit  C  and  its  contents  and 
the  compounding  of  the  complaint  (  exhibit  B )  which  was  reported  to  be 
true  by  the  Police  is  extremely  suspicious.  The  complaint  A  was  not  dismissed 
by  the  Sub-Magistrate  as  false  after  holding  any  enquiry  and  the  Sub-Magistrate 
does  not  point  to  any  evidence  as  to  petitioners  having  abetted  Pathumma 
in  giving  false  evidence  if  she  gave  any  such  evidence.  It  is  strange  that  in 
the  enquiry  made  by  the  Sub- Magistrate  in  connection  with  the  application 
for  sanction  against  the  petitioners  he  should  have  examined  on  oath  (  vide 
section  5,  Indian  Oaths  Act  )  as  a  Court  witness  Pathumma,  who  was  then  an 
accused  person  before  the  Special  Assistant  Magistrate  in  connection  with  the 
very  matter  of  enquiry,  namely,  her  having  preferred  a  false  complaint.  Even 
assuming  that  the  evidence  thus  elicited  from  her  is  not  illegal  it  can  hardly 
be  used  as  evidence  against  the  petitioners  whom  it  is  sought  to  bring  to 
trial  jointly  with  her  and  in  view  to  which  the  proceedings  against  Pathumma 
have  been  stayed  by  the  Special  Assistant  Magistrate.  Exhibits  D  and  E  and 
r  which,  the  Sub-Magistrate  states,  show  that  the  first  petitioner  b  by  profesr 
sion  a  law  agent  and  mediator  and  interferes  in  many  cases  to  earn  something 
are  perfectly  irrelevant  and  inadmissible.  The  Sub-Magistrate  also  says  that 
the  first  witness  swears  that  the  first  petitioner  is  a  proclaimed  law  tout  and 
that  he  read  recently  the  proclamation  to  that  effect  on  the  notice  board  ofthe 
Parappanangadi  Munsifs  Court.  The  authority  giving  sanction  under  section 
195  should  never  be  influenced  in  giving  sanction  by  evidence  which  it  ought 
to  know  will  be  altogether  inadmissible  against  an  accused  person  in  a  criminal 
trial.  It  would  be  an  abuse  of  the  power  vested  in  Courts  under  section  196, 
Criminal  Procedure  Code,  if  sanction  should  be^iven  or  upheld  on  theprincinle 
that,  though  the  conviction  of  the  party  complained  against  is  a  mere  paasioi^ 
lity  and  is  by  no  means  probable  yet  the  giving  of  sanction  would  in  itself  ope- 
rate as  a  punishment  which,  in  the  opinion  of  the  authority  giving  or  uphold- 
ing the  sanction,  will  be  fully  deserved  by  the  person  whose  prosecution  is 
sanctioned,  for,  he  will  have  either  to  pay  a  substantial  consideration  to  his 
adversary  as  an  inducement  to  the  latter  quietly  dropping  the  sanction  and 
allowing  it  to  die  A  natural  d?^th  by   efflujcion  of  the   period  of  six   months 
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prescribed  by  law  or  to  undergo  the  worry,  hardahip  and  expense  of  «  crrminal 
prosecution,  though  eventually  he  mny  be  acquitted  nfid  acquitted  honourablyf 
too.  As  this  case  conies  before  this  Court  not  by  way  of  appeal  nndef  section 
196,  but  only  as  a  Court  of  Revision  under  section  439, 1  paM  no  final  order  ia 
the  matter  ef  saneti«n,  but,  under  sections  439  and  423  [1(6)  ],  I  set  aside  the 
order  of  the  Special  Assistant  Magistrate,  dated  24th  December  1901,  in  Cri- 
minal  Appeal  rio.  119  of  1901,  declining  to  revoke  the  sanction  given  by  the 
Sub-Magistrate,  and  direct  that  the  said  appeal  be  restored  to  the  file  and 
disposed  of  according  to  law,  with  reference  to  the  foregoing  oBwervations,  by 
the  Head  Assistant  Magfetrate  at  Palghat,  as  I  think  it  undesirabb  that  the- 
appeal  should  be  heard  and  disposed  of  on  the  merits  by  the  Special  Assistants 
Magistrate  before  whom  the  case  against  Pathumma  is  pending  and  at  whose 
suggestion,  as  appears  from  the  Snb-Magistrate's  order,  application  was  made 
by  the  Police  Inspector  to  the  Sub-Magistrate  for  sanction  to  prosetute  the 
petitioners  for  abetment  of  the  false  complaint  preferred  by  Pathumma. 


1902,  Apiil  28.  I.  L.  R-  26  Mad.  124. 

Before  Sir  Arnold  White,  Cliipf  Justice,  and  Mr.  Justice  Benson, 
EMPEROR,  Appellant  v.  RAVALU  KESIGADU  (Accused),  Respondekt* 

Madras  Abknri  Act — I  of  1886,  s.  34 — ^Power   of  officer  in   one  Circle  to  arrest  offender* 
in  another. 

An  officer  of  the  Salt  and  Abkari  Department  belon^g  to  Circle  A,  received  certain 
information  and  entered  Circle  B,  and  under  Hcctfon  M  of  the  Madras  Abknri  Act,  arre«te<l 
an  offender  in  the  latter  circle.  The  Magistrate  who,  in  doe  coHrse,  tried  the  offender,  held 
that  the  officer*^  powers  of  arrest  were  restricted  to  his  own  circle,  and  ac«|uitted  tht*  accueed,. 
though  he  believed  the  prosecution  evidence  as  to  an  offence  Imvfng  been  committed.  Upon 
an  appeal  being  preferred  against  the  ac(|uittal. 

Held^  that  the  order  of  acquittal  was  wrong  nnd  mnst  l>eset  aside  :  also,  that  the  ques- 
tion whether  the  officer  who  effected  the  arrewt  was  acting  within  or  beyond  his  powers  in 
making  the  arrest  did  not  affect  the  question  whether  the,  accused  was  or  was  not  gsihy  of 
the  offence  with  which  ho  was  charged. 

(  Note :— This  case  is  Ref.  7  C.  W.  662;  31  Cal.  557. ) 

Charge,  under  section  55  of  Act  I  of  1886,  of  being  in  po9i;ession  of 
materials  for  illicit  distillation.  The  charge  was  laid  by  the  Salt  and  Abkari 
Inspector  of  the  Kanuparti  Circle.  It  appeared  that  the  Assistant  Inspec- 
tor of  the  Pakala  Circle  received  information  at  Kaiiigiri  that  illicit  tap- 
ping and  distillation  was  going  on  in  the  village  of  Mahammadapuram, 
situated  in  the  Kanuparti  Circle,  and  went  there  and  arrested  the  accused,  in 
the  vicinity  of  a  still,  secreted  in  certain  bushes.  The  accused  was  handed 
over  to  the  police  at  the  station  at  Gottagotta.  The  Second-claj^s  Magistrate, 
who  ultimately  tried  the  case,  believed  the  prosecution  evidence,  but  raised 
the  question  whether  the  AbkAri  officers  of  the  Pakala  Circle  had  been  empo- 
wered by  the  Abkari  Act  I  of  1885,  or  by  any  notification  of  Government,  to 
enter  a  village  in  the  Kanuparti  Circle  and  detect  a  case  there.  He  refer- 
red to  the  notification  of  24th  November  1899  published  in  the  Fort  St.  George 
Gazette  of  28th  November  1899,  and  held  that  it  restricted  the  limits  of  juris- 
diction, at  the  date  when  the  accused  was  arrested  and  that  the  proceedings  of 
the  officers  of  the  Pakala  Circle  were  unwarranted.  He  also  remarked  that  the 
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restriction  liad  since  Ijeen  removed  by  the  more  recent  notification  of  18th 
July  1901  (  G.  O.,  Revenue,  Na  606  ).  He  acquitted  the  accused  under  sec* 
tioo  245  of  the  Code  of  Criminal  Procedure. 

Against  that  order,  the  Public  Prosecutor  preferred  this  appeal. 

The  Public  Prosecutor  in  support  of  the  appeal. 

Judgment. — The  Magistrate  appears  to  have  been  of  opinion  that  the 
evidence  showed  that  the  accused  were  guilty  of  an  offence  under  section  55 
of  the  Abkari  Act.  He  however,  acquitted  them  on  the  ground  that  the 
officer  who  arrested  them  wi\s  an  officer  who,  under  the  terms  of  the  notifica- 
tion of  24th  November  1899,  had  only  authority  within  the  area  of  his  circle 
4ind  that  when  he  arrested  the  accused  he  was  acting  outside  that  area.  The 
notification  in  question  did  not,  and  could  not,  operate  so  as  to  limit  the 
powers  conferred  upon  officers  by  section  »34  of  the  Act.  The  question  whether 
the  officer  who  effected  the  arrests  was  acting  within  or  beyond  his  powers  in 
making  the  arrest  does  not  affect  the  question  of  whether  the  accused  were 
guilty  or  not  guilty  of  the  offence  with  which  they  were  charged. 

The  Magistrate  had  jurisdiction  under  section  190  of  the  Criminal  Pro- 
eedure  Code  to  take  cognizance  of  the  offence. 

We  must  set  aside  the  acquittals  and  direct  the  retiial  of  the  accused. 


1902,  August  11.  I.  L.  R.  26  Mad.  125. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Moore. 

KRISHNASAMI  PILLAI  (Second  Accused;,  Appellant,  v.  EMPEROR, 

Respondeni'* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  233,  235— Misjoinder  of  charges— Objection  first 
taken  on  appeal — Same  transaction. 

A  person  was  convicted  on  three  charges,  namely  ;— (I)  of  abetting  the  falsification  of  a 
document  (  an  account  book  ),  (  2 )  of  fraudulently  destroying  and  secreting  documents, 
and  [  3  ]  abetting  criminal  breach  of  trust,  no  objecti«>n  on  tlie  ground  of  mitijuinder  bein^ 
taken  before  the  Sessions  Judge.  The  only  manner  in  which  the  alleged  falsification  and 
destruction  were  connected  was  that  the  aa.'ount  book  and  the  document  were  both  in  the 
custody  of  the  accused,  who  thus  had  opportunity  to  falsi fy  the  one  and  to  destroy  the  other. 
It  was  not  suggested  that  the  account  hook  was  falsified  in  order  to  conceal  the  fact  that 
documents  hud  been  destroyed,  or  that  documents  had  been  destroyed  in  order  to  prevent  the 
particular  falsification  from  being  detected: 

ITeldy  that  the  offences  charged  did  not  constitute  one  series  of  acts  so  connected  together 
as  to  fonn  the  same  transaction  witliici  the  meaning  of  section  235  of  the  Code  of  Criminal 
Pn»cedure.  Also  that  the -misjoinder  could  not  be  treated  as  an  irregularity  curable  under 
section  637,  and  that  the  conviction  must  be  set  aside. 

Subrarnania  Ayyar  v.  King-Emperor,  [  I.  L.  R.,  25  Mad.,  61  ],  followed. 

Charges  of  (  1  )  abetting  the  falsifieation  of  a  document  (  under  section  477-A 
of  the  Indian  Penal  Code  ) ;  (2)  fraudulently  destroying  a  document  and  fraud- 
ulently secreting  a  document  (  under  section  477  );  and  (3)  abetting  criminrtl 
breach  of  trust  (  under  sections  109  and  458  ).  The  accused  (  with  another 
who  was  tried  jointly  with  him  )  was  tried  by  a  Judge  sitting  with  assessoi-s, 
and  convicted  and  sentenced  to  three  years*  rigorous  imprisonment. 
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He  now  pi'eferred  this  appeal. 
Mr.  John  Adam  for  appellant. 

The  Acting  Public  Prosecutor  in  support  of  the  conviction. 
Judgment. — In  this  case  the  Sessions  Judge    has    convicted   the  second 
accused  on  three  charges  : 

(1)  A  charge  of  abetting  the  falsification  of  a  document, — an  offence 
tinder  section  477-A  of  the  Indian  Penal  Code. 

(2)  A  charge  of  the  fraudulent  destruction  of  a  document  and  the  fraud- 
nlent  secretion  of  other  documents, — offences  under  section  477. 

(S)  A  charge  of  abetting  criminal  breach  of  trust, — an  offence  under 
sections  109  and  408. 

These  are  distinct  offences  and  the  second  accused  having  been  tried  at 
the  same  trial  for  the  three  distinct  offences  the  conviction  is  bad  as  being  in 
eoDtravention  of  section  233  of  the  Code  of  Criminal  Procedure,  unless  it  appe- 
ars that  the  alleged  offences  were  committed  by  the  same  person  in  a  series  of 
acts  80  connected  together  as  to  form  the  same  transaction  within  the 
meaning  of  section  235.  It  has  been  urged  on  behalf  of  the  prosecutioa 
that  because  the  different  offences  are  alleged  in  the  charge  to  have 
been  committed  at  or  about  the  same  time  and  place  and  because 
the  objection  of  misjoinder  was  not  taken  before  the  Sessions  Judge,  it  is  not 
open  to  us  to  say  the  conviction  is  bad.  We  entirely  disagree  with  this  con- 
tention. The  fact  that  the  charge  alleges  that  the  different  offences  were  com- 
mitt^  at  or  about  the  same  time  or  place  does  not  of  course  show  that  the 
case  falls  within  the  provisions  of  section  235. 

The  only  sense  in  which  th^  alleged  falsification  of  the  account  book  and 
ihe  alleged  fraudulent  destruction  and  secretion  of  documents  can  be.  said  to 
be  ''  connected  together  ''  is  that  the  fact  of  the  first  accused  being  left  in  char- 
ge of  the  account  book  and  of  the  documents  gave  him  an  opportunity  of  de- 
mtudjng  the  complainant  by  falsifying  the  account  book  and  destroying  the 
documents.  It  is  not  suggested  that  the  account  book  was  falsified  in  order  to 
conceal  the  fact  that  documents  had  been  destroyed  or  that  documents  had 
been  destroyed  in  order  to  prevent  the  particular  falsification  from  being 
detected. 

We  are  of  opinion  that  the  offences  charged  do  not  constitute  one  series 
of  acts  so  connected  together  as  to  form  the  same  transaction.  This  misjoinder 
of  charges  cannot  be  treated  as  an  irregularity  which  is  curable  under  section 
6d7  of  the  Criminal  Procedure  Code  { iStd/ramania  Ayyur  y.  KingSvi' 
peror(l)). 

W^  set  aside  the  conviction  and  direct  that  the  second  accused  ba 
retried 


1908.  September  9.  I.  L.  R.  26  Mad.  127. 

Before  Svr  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Davie9. 
IN  THE  MATTER  OF  BYRAVALU  N AIDU  (  Complainant )* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  250,  388  (2)— Compensation   in  respect  of 
•  Caae  Referred  No.  90  of  11)02,  1 1 1    L  L,  R.,  26  Mad.,  61, 
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Tezatioufl  complaint — Sentence  of  imprison inent  on  non-production  of  suretiea.  and  on- com- 
pbtinant's  plea  of  inability  to  pay — Legality. 

A  Deputy  Magistrate,  having  held  that  a  complaint  was   vexatious,  ordered  the  com-^ 
plainant  to  pay  compensation  under  section  250  of  the  Code  of  Criminal   Procedure.    He   re- 
corded the  following  order ; — "  The  complainnnt  is  unable  to  produce  any  sureties  and    pleads 
inability  to  pay  the  compensation.  He  is  award'^d  30  days'  simple  imprisonment.  "  No  attempt* 
was  raade  to  levy  the  amount  of  the  compencation. 

Heldy  that  the  order  was  invalid  whether  it  were  passed  under  section  250  [2]  or  section 
a£88  [2]  of  the  Code  of  Criminal  Procedure.  Where  an  order  to  pay  compensation  has  been 
made  under  section  250,  tlie  Magistrate  cannot  make  an  order  for  imprisonment  on  the  mere' 
intimation  by  the  person  who  is  directed  to  pay  the  compensation  that  he  is  unable  to  do  so. 
Under  section  388  [2],  the  issue  of  a  warrant  for  the  levy  by  distress  of  tlie  amount  awarded 
M  compensation  is  a  condition  precedent  to  the  carrying  but* of  the* sentence  of  imprisonment. 

Order  to  pay  conjpensation.  .The  Deputy  Magistrate  of  Chittoor  discharged 
the  accused  in  a  case  on  his  file  and,  holding  the  complaint  to  be  vexatious^, 
ordered  the  complainant  to  pay  Rs.  38  as  compeo^tion,  under  section  250  of 
the  Code,  of  Criminal  Procedure.  He  passed  the  following  order: — "  The  comp- 
lainant is  unable  to  produce  any  sureties  and  pleads  inability  to  pay  the  Rs.  38 
of  the  compensation.  He  is  awarded  30  days'  simple  imprisonment."  The  case 
was  referred  to  the  High  Court  for  orders,  by  the  District  Magistrate,  who, 
while  doubting  the  legality  of  the  Deputy  Magistrate's  order,  suggested  that 
it  had  apparently  been  passed  under  section  388  (2)  of  the  Code  of  Criminal 
Procedure.  No  attempt  had  been  made  to  levy  the  sum  in  the  manner  provid- 
ed  by  section  386  of  the  Code  of  Criminal  Procedure.  The  District  Magistrate 
suspended  the  execution  of  the  sentence  of  imprisonment,  and  requested  that 
the  unexpired  portion  of  the  term  should  be  set  aside. 

The  Court  passed  the  following  Order : — 

Sir  Arnold  White,  C,J.— The  order  of  the  Deputy  Magistrate  is    in 
th^e  terras  :    "  The  complainant  is  unable  to  produce  any  sureties  and'  bleads 
inability  to  pay  the  Rs.  38  of  the  compensation.     He  is  awarded  30  days'  simple' 
imprisonment. '    The  question  is,  is  this  a  legal  order  ? 

The  District  Magistrate  assumes  that,  in  making  this  order,  the  Deputy 
Magistrate  purported  to  act  under  the  powers  conferred  by  section  388  (2)  of 
the  Code  of  Criminal  Procedure.  I  am  not  at  all  sure  that,  when  he  made  the 
order,  the  Deputy  Magistrate  had  in  mind  the  provisions  of  section  588  (2).  It 
is  difficult  to  say  what  is  meant  by  the  words  of  the  order  "  the  complainant  is 
unable  to  produce  any  sureties."  These  words  do  not  appear  to  have 
been  Used  with  reference  to  the  provisions  of  section  388,  since  tho 
bond  referred  to  in  that  section  may  be  executed  with  or  without 
sureties.  Having  regard  to  the  terms  of  the  order  it  seems  to  the  that 
the  Deputy  MagistrAlie  was  under  the  impression  that,  under  section  250 
of  the  Code  of  Criminal  Procedure,  he  could  make  an  order  for  imprisonment 
on  an  intimation  by  6he  person  directed  to  pay  compensation  that  he  was  un- 
able to  pay.  So  far  as  section  250  is  concerned  it  is  clear  that  the  Deputy 
Magistrate  had  no  jurisdiction  to  make  the  order.  The  words  of  section  250 
(2)  are: — "  Compensation  of  which  a  Magistrate  has  ordered  payment  under 
sub-section  [  1  ]  shall  be  recoverable  as  if  it  were  a  fine  :  Provided  that,  if 
it  cannot  be  recovered,  the  imprisonment  to  be  awarded,  "  etc.  See,  too,  the 
cases  (Ramjeevan  Koormi  v.  Dargachdran  Sadhu  Khan  [  1  ]  and  Parai 
Hajra  v.  Bandhi  Dhanuk,  (2)  ). 

(1)  I.  L.  R.,  21  Calc,  97?.  (2)  I.  L.  R.  28  Calc.  251. 
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The  question,  however,  remains, — can  the  order  be  upheld  as  an  order 
und«r  section  388  f  2  j  ?  I  think  not.  In  my  opinion  the  issue  of  a  warrantr 
for  the  levy  by  distress  and  sale  of  the  amount  awarded  as  compensation  is  in 
all  cases  a  condition  precedent  to  the  carrying  out  of  the  sentence  of  imprison- 
ment It  seems  to  me  that  section  388  (2)  clearly  contemplates  the  issue  of  a 
warrant,  although  it  empowers  the  Court  to  pass  sentence  of  imprisonment, 
although  no  attempt  to  execute  the  warrant  has  been  made,  if  the  person 
ordered  to  pay  compensation  on  being  required  to  execute  a  bond  to  appear 
on  the  day  fixed  for  the  return  of  the  warrant,  fails  to  execute  the    bond. 

The  object  of  section  388  (I)  is  to  enable  the  Court  to  give  time,  not 
exceeding  15  days,  to  an  offender  who  has  been  sentenced  to  pay  a  fine.  If 
the  fine  is  not  paid  within  the  time  so  given  the  Court  may  direct  the  sentence 
of  imprisonment  to  be  carried  into  execution  at  once.  The  object  of  section 
388  (2)  (  which  in  terms  applies  to  all  orders  for  the  payment  of  money  whe- 
ther by  way  of  fine  or  compensation  )  on  non-recovery  of  which  imprisonment 
may  be  awarded,  is  to  enable  the  Court  to  pass  sentence  of  imprisonment 
without  waiting  for  the  return  of  the  warrant,  if  the  person  orderecl  to  make^ 
the  payment  fails  to  execute  a  bond  to  appear  on  the  day  appointed  for  the 
return. 

The  compensation  which  the  Court  is  empowered  to  award  under  section 
250  is  not  a  fine  but  is  in  the  nature  of  damages  for  malicious  prosecution,, 
although  it  is  made  recoverable  in  a  summary  manner  as  if  it  were  a  fine. 
The  governing  section  is  section  250,  where  the  words  "  if  it  cannot  be  recover^ 
^d"  are  used,  and  if  section  388  (2 )  can  be  construed,  and  grammatically  it 
certainly  can,  as  not  inconsistent  with  these  words,  I  think  it  ought  to  be  so 
construed.  In  the  circumstances  of  this  case  I  do  not  think  it  necessary  to 
order  that  any  further  action  be  taken. 

On  the  facts  I  agree  with  the  District  Magistrate  and  I  think  the  unexe* 
cuted  term  of  the  sentence  may  be  set  aside. 

Davies,  J. — I  agree. 


1902,  June  25.  I.  L.  R.  26  Mad.  130. 

Before  Mr.  Justice  Bhashyam  Ayyangar. 

RAGHUNATHA  PANDARAM  (  FiRsr  Accused  ),  Petitioner, 
V,  EMPEKOR,  Respondent.  ♦ 

Criminal  Procedure  Code — Act  V  of  1898,  b.  528 — Order  by  Sub-Divisional  Magistrate  trana- 
ferring  case  from  one  Sub-Magiatrate  to  another — Order  by  District  Magistrate  cancelling 
that  order  and  retransf erring  tlie  case — Legality. 

A  District  Magistrate  has  no  power  to  cancel  an  order  made  by  a  Sub' Divisional  Magistrate 
directing  the  transfer,  under  section  528  of  the  Criminal  Procedure  Code,  of  a  case  fr*)ni  the 
file  of  one  Sub-Magistrate  t(»  that  of  another  Sub-Magibtrate,  and  to  direct  the  re-transfer  of 
tlie  case  to  the  file  of  the  Sub-Magistrate  from  whom  it  was  transferred. 

Petition.  A  petition  was  presented  by  the  complainant  in  Calendar  Case  No. 
78  of  1902,  on  the  file  of  the  Stationary  Second-class  Magistrate  of  Tirutturai- 
ppnndi,  to  the  District  Magistrate  of  Tanjore,  requesting  that  a  case  which  had 
teen  transferred  by  the  Sub-Divisional  Magistrate  of  Mannargudi  to  the  file  of 
the  Stationary  Second-cKss  Magistrate  of  Mannargudi    might   be    tmnsferred 
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back  to  the  file  of  the  Tirutturaippvindi  Magistrate.  Vakils  were  heard 
-on  behalf  of  the  complainant  and  the  accused,  whereupon  the  District 
Jtf  agist  rate  made  the  order  as  prayed.  It  appeared  that  the  accused 
liad  previously  applied  for  a  transfer  of  the  case  from  the  ^Tirutturai- 
ppundi  Magistrate  without  success,  but  that  a  second  application  had  been 
acceded  to  by  the  Sub-Divisional  Magistrate  of  Mannargudi,  on  the  ground 
as  the  District  Magistrate  stated  in  his  order,  that  the  Tirutturaippundi  Magi- 
strate  had  several  heavy  cases  on  his  iile  The  examination-in-chief  of  the 
witnesses  for  the  prosecution  had  already  been  taken  there.  The  District  Magi- 
strate, in  his  order  said: — "  The  Divisional  Magistrate  acted,  so  far  as  his  order 
shows,  not  on  the  counter-petitioners  allegations,  which  are  in  my  opinion 
•either  trivial  or  vague,  but  on  the  departmental  ground  that  the  Tirutturaipp- 
undi Sub- Magistrate  had  a  number  of  Mettupalayam  cases  on  his  file.  As 
regards  those  cjises,  it  is  within  my  knowledge  that  two  have  already  been 
disposed  of.  As  regards  convenience,  there  is  nothing  to  be  said  in  favour  of 
Mannargudi.  I  consider  transfer  should  not  be  granted  without  much  better 
reason  than  has  been  shown,  and  direct  that  the  case  be  tried  by  the  Tiruttu- 
raippundi Sub-Magistrate,  to  whom  the  records  should  be  sent.  "  This  order 
was  dated  23rd  May  1902. 

The  accused  presented  this  Criminal  Revision  Petition  against  that  order 
on  the  ground  that  the  District  Magistrate  had  no  power  to  cancel  the  order 
of  the  Sub-Divisonal  Magistrate  transferring  the  case,  and  because,  for  reasons 
•disclosed  in  an  affidavit  filed  with  the  petition,  a  fair  trial  could  not  be  had 
before  the  Tirutturiaippundi  Magistrate. 

y.    Viavanatha  Sastri  for  petitioner. 

Mr.  N,  Stibi^ahvianieni  for  the  Acting  Public  Prosecutor. 

Judgment. — This  revision  petition  is  presented  against  the  proceedings 
of  the  Acting  District  Magistrate  of  Tanjore,  dated  23rd  May  1902,  cancell- 
ing the  order  of  the  Sub-Divisional  Magistrate  of  Mannargudi,  dated  16th 
April  1902,  which  directed  the  tmnsfer  under  section  528,  Criminal  Procedure 
Code,  of  Calendar  Cfise  No.  78  of  1902  on  the  file  of  the  Tiruttura- 
ippundi Sub-Magistrate  to  the  court  of  the  Stationary  Second  Class  Magis- 
trate of  Mannai'gudi,  and  directing  its  retransfer  to  the  Tirutturaippundi 
Sub-Magistrate.  The  action  of  the  District  Magistrate  in  entertaining  virtu- 
ally an  appeal  agjiinst  an  order  of  the  Sub-Divisional  Magistrate  passed  under 
«ection  528  is  clearly  illegal.  If  the  District  Magistrate  thought  thnt  the 
order  of  the  Sub-Divisional  Magistrate  was  not  legal  or  proper  it  wjis  compe- 
tent to  him  to  call  for  and  examine  the  record  of  the  Sub-Divisional  Magistrate 
under  section  435,  Criminal  Procedure  Code,  and  report  under  section  438  for 
the  ortlers  of  the  High  Court  the  result  of  such  examination.  In  the  matter 
of  a  transfer  binder  section  528,  Criminal  Procedure  Code,  the  District  Magi- 
strate and  Sub-Divisional  Magistrate  have  co-ordinate  authority  over  Magis- 
trates subordinate  to  the  Sub-Divisional  Magistrate  and  the  order  passed  by 
the  Sub-Divisional  Magistrate  cannot  be  appealed  against  to  the  District 
Magistrate.  It  may  be  that  under  section  528  a  case  once  transfeiTed  from 
one  Magistrate  to  another  may  be  withdrawn  from  the  latter  by  the  Distr  ict 
Magistrate  or  even  by  the  Sub-Divisional  Magistrate  and  he  may  enquire  in 
to  or  try  such  case  himself  or  refer  it  for  enquiry  or  trial  to  some  other  compe- 
tent Magistrate  on  a  substantive  application  made  that  it  is  inexpedient  that 
the  Magistrate  to  whom  it  had  been  transferred  or  his  successor  in  office  should 
enquire  into  or  try  the  case.  But  that  is  not  the  nature  of  the  application 
made  to  the  District  Magistrate  iu  the  present  case  nor  are    the  proceedings  of 
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the  District  Mapistrate  of  such  nature  either  in  form  or  in  substance.  He 
expressly  sixys  that  the  reasons  which  induced  the  Sub-Divisional  Magistrate  to 
transfer  the  case  from  the  Tirutturaipjiundi  Sub-Magistrate  are  in  hia  opinion 
insufficient  and  that  much  better  grounds  than  have  been  shown  should  have 
been  established.  And  he  therefore  cancels  the  or(Jer  of  the  Sub-Divisional 
Magistrate  and  directs  the  retransfer  of  the  case  to  the  Tirutturaippundi  Sub- 
Magistrate  himself.  It  is  unnecessary  to  issue  any  notice  to  the  complainant 
and  thus  unnecessarily  prolong  the  proceedings  and  I  accordingly  set  aside, 
under  section  439  and  section  423  (1)  (e)  Criminal  Procedure  Code,  the  order 
of  the  Acting  District  Magistrate,  dated  23  May  1902,  above  referred  to. 


1902,  July  22.  I.  L.  R.  26  Mad.  137. 

Before  Mr.  Justice  Bhashyami  Ayyangar. 
V.  SHANMUGAM  CHETTY,  Petitioner,  v.  PENNAPPA  MUDALY 

AND  OTHERS,  CoUNTEK-PETITION'ERS* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  105,  435— Order  by  Sessions  Judgje  etaying  pro- 
ceedings pending  reference  to  High  Court  for  orders  on  proceeding  relating  to  grant  Jof 
sanction — Prosecution  proceeding  in  Court  outside  jurisdiction  of  Sessions  Judge-Legality- 

Sanction  was  accorded  by  a  Second-class  Magistrate  in  the  Sessions'  Division  of  South 
Aicot,  for  the  prosecution  of  A  on  various  charges.  A  tlien  applied  to  the  Deputy  Magistrate 
of  Cuildalore  (  in  the  same  Sessions  Division  )  who  coniirmed  the  sanction.  A  charge  was  laid 
^igainat  A  in  the  Court  of  a  Second-class  Magistrate  in  tlie  Sessions  Division  of  Chingleput.  A, 
however,  petitioned  the  Sessions  Judge  of  South  Arcot  to  revise  the  sanction  and  stay  proceed- 
ings until  his  petition  should  be  disposed  of,  and  the  Sessions  Judge  passed  an  order  staying 
proceedings  pending  the  disposal  of  the  petition.  On  a  criminal  revision  petition  being  pre- 
sented to  the  High  Court. 

Hddy  that  the  order  was  ultra  vires. 
Petition.  Petitioner  had  laid  a  charge  of  cheating  against  counterpetitioner 
in  the  Court  of  the  Second-class  Magistrate  of  Pandarutti, '  which  is  situated 
in  the  Sessions  Division  of  South  Arcot.  Counterpetitioner  was  acquitted, 
but  the  Magistrate,  in  his  judgment,  expressed  the  belief  that  a  certain  docu- 
ment which  had  been  produced  in  the  case  was  a  forgery.  Petitioner  there- 
upon applied  to  the  Magistrate  for  sanction  to  prosecute  counter- petitioner  for 
offences  under  sections  193,  467,  471  and  109  of  the  Indian  Penal  Code,  and 
sanction  was  accorded.  Counter-petitioner  applied  to  the  Deputy  Magistrate 
of  Cuddalore  (  also  in  the  Sessions  Division  of  South  Arcot  ),  who  confirmed 
the  sanction  on  24th  May  1902.  On  1st  July  1902,  petitioner  filed  a  compla- 
int against  counterpetitioner,  in  pursuance  of  the  sanction,  in  the  Court  of  the 
Second-class  Magistrate  of  Madurantakam,  which  is  situated  in  ,the  Sessions 
Division  of  Chingleput.  Counter-petitioner,  on  7th  July  1902,  presented  a 
criminal  revision  petition  in  the  Court  of  th^  Sessions  Judge  of  South  Arcot, 
in  which  he  complained  of  the  manner  in  which  the  sanction  had  been  confirm- 
ed by  the  Deputy  Magistrate  of  Cuddalore  and  asked  for  revision  and  for  a 
«tay  of  proceedings  pending  the  disposal  of  the  petition.  The  Sessions  Judge, 
on  the  same  day,  passed  the  following  order  : — "  Proceedings  (if  any  )  should 
be  stayed  pending  the  disposal  of  the  revision  petition."  /     .  . 

Against  that  order,  petitioner  presented. this  criminal  revision    petition. 

T.  Rctngaramanuja  Chariar  for  petitioner. 

Judgment. — It  may  be  competent  to  the  Sessions  Judge  of  South  Arcot, 

®  Criminal  Revision  Petition  No.  282  of  1902. 
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Under  section  438  of  the  Code  of  Criminal  Procedure,  to  report^  for  the  orders 
of  the  High  Court  as  a  Court  of  Revision,  the  result  of  his  examination  of  the 
record  of  the  proceedings  in  relation  to  the  according  of  sanction  under  section 
195^  Criminal  Procedure  Code,  before  the  Deputy  Magistmte  of  Cuddalore 
which  is  within  the  Sessions  Division  of  South  Arcot.  He  certainly  cannot 
himself  revise  such  proceedings  and  section  438  also  distinctly  provides  in  what 
vmy  he  may  take  action  in  favour  of  the  accused,  pending  his  recommendat- 
ion to  the  High  Court  that  a  sentence  be  reversed  or  altered.  In  this  case  the 
)>rosecution,  in  pursuance  of  the  sanction,  was  instituted  before  the  Stationary 
fjubMagistrate  of  Madurantakam  which  lies  within  the  Sessions  Division  of 
Chingleput  and  the  proceedings  in  connection  with  that  prosecution  are  pend- 
ing before  him,  but  the  Sessions  Judge  of  South  Arcot,  after  entertaining  a 
petition  under  section  435  from  the  accused  before  the  Madurantakam  Sub" 
Magistrate,  and  on  a  motion  made  by  him  on  the  7th  July  1902,  passed  on  the 
same  day  an  order  that  proceedings  (  if  any  )  should  be  stayed  pending  disp- 
osal of  the  Revision  Petition.  This  order  is  clearly  ultra  vireSj  the  Court  of 
the  Madurantaikam  Sub-Magistmte  being  outside  the  territorial  jurisdiction 
of  the  Sessions  Judge  of  South  Arcot,  even  iissuming  that  the  Sessions  Judge 
could  stay  proceedings  before  any  Criminal  Court  in  his  own  Sessions  Division 
pending  the  disposal  of  any  proceedings  before  him  under  section  435.  I 
accordingly  set  it  aside  without  prejudice  to  his  disposing,  according  to  law, 
of  the  petition  presented  to  him  by  the  accused  under  section  435  to  move  the 
High  Court  uader  section  438  to  quash  the  sanction. 


1902.  Augusts.  I.  L.  R.  26  Mad.  139. 

Before  Mr,  Justice  Bhashyam  Ayyangar. 
/i\riJ£;CHENNANAQOUD  and  another.  Petitioners* 

Criminal  Procedure  Co(le— Act  V  of  1898— ss.  435,  439— Juriadiction  of  High  Court  un- 
der CriminAl  Procedure  Code  to  revise  order  according  sanction  which  has  hoen  granted  by  a 
Civil  Court 

The  High  Court  has  no  jurisdiction,  under  sections  436  and  439  of  the  Code  of  Criminal 
Procedure,  t«»  revise  an  onler  passed  by  any  Court  otiier  than  a  Criminal  Court  under  clause 
{bj  or  (c)  of  Hub-section  (1)  of  section  195  of  the  Code  of  Criminal  Procedure,  according  san- 
ction to  institute  a  prosecution;  or  an  order  passed  under  sub-section  (6)  of  section  195  revok- 
ing or  refusing  to  revoke  a  sanction  which  has  been  given  or  granting  a  sanction  which  hat 
been  refused. 

It  may  be  open  to  the  High  Cbitrt,  under  section  622  of  the  Cbde  of  Civil  Procedure,  to 
ye  vise  such  procetdings  of  a  (Tivil  Cburt,  in  cases  which  eonae  within  the  terms  of  that 
section. 

(  Note  :  This  case  is  Fol :  8.  C.  W.  N.  73.  Diss  :  26  AH.  I.  ; 

Petition  for  sanction  to  prosecute  counter-petitioners  under  sections  193, 
196  and  465  of  the  Indian  Penal  Code.  The  petition  was  filed  in  the  Court 
«*f  the  District  Munsif  of  Bellary,  in  whose  Court  the  first  counter-petitioner 
had  instituted  a  suit  to  recover  a  sum  of  money  due  on  a  bond  executed  by  the 
father  of  the  present  petitioner.  A  decree  was  passed  in  favour  of  the  first 
counter  petitioner.  In  execution  of  that  decree  a  sale  was  held  and  a  sale  list 
was  prepared,  which  petitioner  contended  was  a  false  one.  It  was  with  reference 
to  this  sale-list  that  sanction  was  asked  for.     The   District   Munsif  considered 
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that  a  prima  facie  case  was  made  out  and  accorded  sanction  for  their  prose- 
cution under  sections  193  and  4C8  of  the  Indian  Penal  Code.  The  counter- 
petitioners  then  presented  Criminal  Revision  Petitions  in  the  District  Court 
of  Bellary,  under  section  195  of  the  Code  of  Criminal  Procedure,  praying  the 
Court  to  revoke  the  sanction  which  the  District  Munsif  had  granted.  The 
District  Judge,  treating  the  applications  as  having  been  made  to  him  ad  Sess- 
ions Judge,  uphold  the  finding  that  d  privia  facie  case  had  been  made  out  and 
dismissed  the  petitions. 

Against  that  order,  the  counter-petitioners  presented  this  Criminal 
Revision  Petition  to  the  High  Court  under  sections  435  and  439  of  the  Code 
of  Criminal  Procedure. 

r.  Venkatasiihha  Ayyar  and  Karayana  Sastry  for  petitioners  in  Crim- 
inal Revision  case  No.  30j  and  K.  l^arayana  Ran  for  petitiojiers  in  Criminal- 
Revision  case  No.  304. 

Judgment. — In  my  opinion  the  Hip^h  Court  cannot,  under  the  provisions 
of  sections  435  and  439,  Criminal  Procedure  Code,  revise  an  order  passed  by 
any  Court  other  thaii  a  Criminal  Court  under  clause  {h)  or  (c)  of  sub-section 
(1)  of  section  195,  Criminal  Procedure  Code,  according  sanction  for  the  prose- 
cution of  any  person  who  is  alleged  to  have  committed  any  of  the  offences 
therein  referred  to  in  relation  to  any  proc«-eding  in  such  Court,  nor  revise  an 
order  passed  under  sub-section  (Q)  of  section  195  revoking  or  refusing  to 
revoke  a  sanction  given  or  granting  a  sanction  refused  by  such  Court. 

Sub-section  (2)  of  section  195  defines  the  '  Court  '  referred  to  in  clauses 
(b)  and  (c)  of  the  same  section  to  be  a  Civil,  Revenue  or  Criminal  Court.  Sub- 
section (7)  declares  that  the  Court  which  under  sub-section  (b)  may  revoke  or 
grant  a  sanction  given  or  refused  under  clauses  (b)  and  (c)  of  sub-section  (1) 
is  the  Court  to  which  appeals  ordinarily  lie  from  the  Court  so  giving  or 
refusing. 

In  the  present  ease  the  sanction  was  given  by  the  District  Munsif  and 
applications  were  made  under  sub-section  (6)  and  (7)  of  section  195-  to  the 
District  Judge  to  revoke  such  sanction.  But  the  District  Judge,  treating 
them  as  applications  made  to  him  as  a  Sessions  Judge,  refused  to  revoke  the 
sanction.  Under  sub-section  (7)  it  is  quite  clear  that  the  applications  lay  to 
him  only  as  District  Judge,  for  appeals  from  the  District  Munsifs  Court  lie 
only  to  the  District  Judge  and  not  to  the  Sessions  Judge,  and  he  acted  irregu- 
larly in  dealing  with  them  as  a  Sessions  Judge.  This,  however,  is  only  an 
irregularity  which  is  not  material  and  the  order  passed  by  him  refusing  to 
revoke  the  sanction  given  by  the  District  Munsif  must  be  treated  as  one  passed 
by  him  as  District  Judge.  As  the  District  Judge  did  not  in  this  case  grant  a 
sanction  refused  by  the  District  Munsif,  the  High  Court  cannot  act  under 
eub-sections  (6)  and  (7)  and  revoke  a  sanction  given  by  the  District  Munsif, 
who  is  not,  within  the  mea»ling  of  sub-section  (7),  subordinate  to  the  High 
Court,  which  sanction  the  District  Judge  refused  to  revoke. 

Under  section  435,  Criminal  Procedure  Code,  the  High  Court  can  only- 
call  for  and  examine  the  record  of  any  proceeding  of  a  Criminal  Court  and, 
under  section  439,  it  can  only  revi.se  the  proceedings  of  a  Criminal  Court),  in- 
cluding of  course,  proceedings  in  a  Criminal  Court  under  section  195,  and 
under  that  same  section  439  it  can  also  exercise  the  power  of  according  origi- 
nal sanction  in  respect  of  an  off('jiriM)f  the  description  referred  to  in  clauses 
(6)  and  (c)  of  section  195  (1)  committed  in  a  Criminal  Court,  or  of  revoking- 
or  granting  a  sanction  given  or  refused  by  a    Criminal  Court,  though   appeals 
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^0  not  lie  to  the  High  Court  from  such  Criminal  Courts.  The  reference  in 
section  439  to  section  195  is  thus  given  full  effect  to,  without  assuming  that 
under  sections  435  and  489  the  High  Court  can  also  revise  the  proceedings  of 
Civil  and  Revenue  Courts  acting  under  section  195.  It  is  only  under  section 
195  that  a  Revenue  Court  also  gives  or  refuses  sanction  in  respect  of  offen- 
ces therein  referred  to  and  if  a  Revenue  Court  givess  sanction  under  clause 
(6)  or  [c]  and  such  sanction  is  under  sub-section  [6]  revoked  or  refused  to  be 
revoked  by  a  higher  Revenue  Court,  say,  the  Board  of  Revenue,  to  which 
appeals  lie  from  such  Revenue  Court,  it  is  obvious  that  the  High  Court  cannot 
under  section  439.,  revise  those  proceedings.  If  that  be  so,  it  is  difficult  to 
see  on  what  principle  similar  proceedings  of  a  Civil  Court  can  be  revised  by 
the  High  Court  under  section  439,  Criminal  Procedure  Code.  When  a  Civil 
or  Revenue  Court  acts  with  the  powers  of  a  Criminal  Court  under  section  478 
and  makes  a  commitment  to  a  Court  of  Session,  Section  215  authorizes  the 
High  -Court   to  quash  such  commitment  on  a  point  of  law. 

It  may  be  that,  under  section  622  of  the  Code  of  Civil  Procedure  the 
powers  of  revision  under  which  are  much  narrower  than  those  conferred  by  sec- 
tions 435  and  439,  Criminal  Procedure  Code,  the  High  Court  may,  in  a  fit 
And  proper  case,  revise  the  proceedings  of  a  Civil  Court  under  section  195, 
Criminal  Procedure  Code,  whether  it  be  the  Court  of  First  Instance  or  an 
Appellate  Court.  In  the  present  case  there  are  no  grounds  for  revising  under 
section  622,  Code  of  Civil  Procedure,  the  order  of  the  District  Judge  refusing 
to  revoke  the  sanction  accorded  by  the  District  Munsif  and  there  is  therefore 
no  object  in  treating  this  Criminal  Revision  Petition  as  a  Civil  Revision  Peti- 
tion presented  under  section  622,  Civil  Procedure  Code,  and  allowing  the  same 
.to  be  thus  amended. 

The  Revision  Petitions  are  therefore  rejected. 


1902  September  2*  I.  L.  R.  26  Mad.  188. 

Before  Mr.  Justice  Davies  and  Mr,    Justice    Bhashyavi  Ayyanger. 
ARUNUGA  TEGUNDAN  and,  Another  Petitioners.* 

Criminal  Procedur*  Code— Act  V  of  1898,  ss.  145,  526— Jurisdiction  of  High  Court  to 
transfer  a  case  pending  disposal  under  s.  145. 

A  case  under  section  145  of  Criminal  Procedure  is  a  **  criminal  case,  "  and  the  High 
Court  has  jurisdiction  to  transfer  it.  both  undor  section  526  of  the  Code  of  Criminal  Procedure 
and  article  29  of  the  Letters  Patent. 

Re  Pandurang  Govitid  Pujari^  (  I.  L.  R.,  25  Bom.,  179  ),  not  followed. 
Transfer  petition.  A" Deputy  Magistrate  took  proceedings  with  refere- 
Dce  to  the  possession  of  certain  land,  under  section  145  of  the  Code  of  Criminal 
Procedure,  and  passed  an  order  for  the  issue  of  notice  calling  upon  petitioner 
to  appear  and  file  a  written  statement.  This  order  had  been  preceded  by 
numerous  others  relating  to  the  same  piece  of  land.  Petitioner  applied  for  a 
transfer  to  the  District  Magistrate,  who,  though  he  stayed  proceedings  for  the 
time  being  and  issued  notice,  and  expressed  disapproval  of  the  Deputy  Magis- 
trate's proceedings,  ultimately  dismissed  the  application  on  the  ground  that 
the  allegations  of  bias  and  prejudice   were    insufficient.     Petitioner   presented 
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this  petition  for  a  transfer  to  the  High  Court,  when  the  question  whether 
the  High  Court  has  jurisdiction  to  transfer  a  case  under  section  145  of  the 
Code  of  Criminal  Procedure  was  considered. 

A,  8,  Balasubramania  Ayyar  for  petitioners. 

Acting  Public  Prosecutor  for  Crown. 

Judgment. — We  have  on  doubt  of  our  power  to  transfer  this  case  under 
both  section  526  of  the  Code  of  Criminal  Procedure  and  clause  29  of  the  Letters 
Patenc.  If  a  case  under  section  145  of  the  Code  of  Criminal  Procedure  is  not 
a  "  criminal  case  "  it  is  diflScult  to  conceive  what  it  is.  With  all  respect  we 
are  unable  to  agree  with  the  decision  of  the  Bombay  High  Court  in  Re  Pand^ 
urang  Govind  Pujari.  (1).  Upon  the  merits,  we  think,  upon  the  facts  stated 
by  the  Acting  District  Magistrate,  that  he  ought  to  have  made  the 
transfer    .... 


1902.  September  1.  I.  L.  R.  26.  Mad.  188. 

Before  Mr,  Justice  Bhaahy am  Ay yav gar. 
PACHAI  AMMilL  (  Accused  ].  PEXiTioxEa  * 

Criminal  Procedure  Code — Act  V  of  1898,  s.  195— Prosecution  sanctioned  by  competent 
authority — Trial  by  anotlier  Magistrate  in  pursuance  of  sanction — Competency  of  Court  to 
question  propriety  of  sanction. 

Where  sanction  has  been  accorded  under  section  195  of  the  Criminal  Procedure  Code  by 
a  competent  Court  and  a  prosecution  is  instituted  in  pursuance  thereof,  it  is  not  competent  to 
the  Court  which  is  trying  the  case  to  question  the  propriety  or  legality  of  the  sanction  in  resp- 
ect of  an  oifence  of  the  Kind  mentioned  in  section  195,  which  is  alleged  to  have  becn^  comm- 
itted in  any  proceeding  in  the  Court  by  which  the  sanction  was  granted. 

Petition  to  revise  a  conviction  and  sentence.  Petitioner  had  preferred  against 
one  Chennam  in  January  1901  a  charge  of  theft,  and  in  February  1901  a  charge 
of  indecent  assault.  Both  charges  were  ultimately  thrown  out  as  false,  and 
application  was  made  to  the  Tahsildar-Magistrate  for  sanction  to  prosecute 
her.  This  was  accorded,  and  petitioner  was  accordingly  charged  with  having 
made  the  two  false  charges.  When  the  case  was  being  tried  by  the  Sub-Divis- 
ional Magistrate  of  8alem,  objection  was  taken  on  behalf  of  the  petitioner  that 
the  sanction  had  not  been  accorded  by  the  Tahsildar-Magistrate  who  origina^ 
lly  threw  out  the  complaints  as  false,  but  by  his  successor  ;  also  that  sanction 
had  been  accorded  without  notice  to  the  petitioner.  The  Sub-Divisional  Mag- 
istrate overruled  both  objections,  tried  the  case,  and  convicted  the  petitioner. 
On  appeal,  the  Sessions  Judge  regarded  the  sanction  as  invalid,  and  considered 
that  the  Sub-Divisional  Magistrate  should  not  have  accepted  it,  but  held  that 
the  defect  was  cured  by  section  537  of  the  Criminal  Procednie  Code.  He  dis- 
missed the  appeal  on  the  merits. 

Petitioner  now  preferred  this  criminal  revision  petition. 

Mr.  Nugent  Grant  for  petitioner. 

Judgment. — The  Magistrate  before  whom  a  prosecntion  is  institated 
in  pui'suance  of  a  sanction  given  under  section  195  of  the  Criminal  Proeedure 
Code  by  a  competent  Court  cannot  question  the    propriety  or   legality    of  the 

»» 

•  Criminal  Revision  Case  No.  373  of  1902.  (1)  L  L.  R.  25  Bonu  179. 
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ftinction  given  by  the  Magistrate  in  respect  of  an  offence  of  the  kind  mentioned 
in  section  195,  which  is  alleged  to  have  been  committed  in  any  proceeding  be- 
fore his  Court. 

The  petition  is  rejected. 


190^.  April  7.  I.  L.  R.  26  Mad  190. 

Before  Mr.  Jvstice  Benson  and  Mr,  Justice  Bhashyam  Ayyangar. 
IN  RE  MUTHUKUDAM  PILLAI  (Accused),  Petitioner.* 

Criminal  Procedure  Code— Act  V  of  1898,  a.  195— Sanction    to  prosecute— Computation 
of  the  period  of  six  months— SUrting  point— Date  of  original  sanction  and  not  of  appellato 

^^®  period  six  months  during  which  sanction  to  prosecute  remains  in  force  under  section 
195  (6)  of  the  Code#of  Criminal  Procedure  is  to  be  computed  from  tlie  date  «f  t\w  original 
order  granting  sanction  and  not  from  that  of  a  final  order  of  an  Appellat «  Court  declining  to 
revoke  it 

(  Note  :  ThiB  ease  is  Diss;  32  Cal.  379.  ) 

Casb  referred  for  orders.  On  30th  March  1901,  the  Stationary  Second-class 
Magistrate  of  Periyaknlam  sanctioned  the  prosecution  of  one  Mttthukudam 
Pillai.  An  appeal  was  preferred  against  this  order  to  the  Joint  Magistrate,  at 
Dindigul,  who,  on  9th  May  1901,  confirmed  the  proceedings  of  the  Stationary 
Magistrate.  Muthukudam  Pillai  then  filed  a  revision  petition  in  the  High 
Court  against  the  orders  granting  and  upholding  sanction,  which  was  dismissed 
on  1st  October  1901.  On  30th  September  1901  complaint  was  filed,  but  the 
Sub-Magistrate  declined  to  take  further  proceedings  against  the  accused  as 
the  period  of  six  months  from  the  date  of  the  original  sanction  expired  on  29th 
September.  The  question  referred  to  the  High  Court  was  whether  the  six 
months  during  which  sanction  remains  in  force  under  section  195  of  the  Code 
of  Criminal  Procedure  should  be  computed  from  the  date  of  the  original  order 
granting  it  or  from  that  of  the  order  of  an  Appellate  Court  declining  to  revoke 
it.     The  Court  was  requested  to  extend  the  time  if  necessary. 

Judgment. — The  application  is  not  opposed.  We  do  not  *^hink  that 
the  period  of  six  months  can  be  reckoned  from  the  date  of  the  final  order  of  the 
Appellate  Court  declining  to  revoke  the  sanction.  The  sanction  will  lapse  at 
the  expiration  of  six  months  from  the  date  on  which  it  was  given.  The  fact 
that  an  appeal  has  been  preferred  against  it  is  no  impediment  to  the  institu- 
tion of  criminal  proceedings  on  the  strength  of  the  sanction,  though  as  a  gene- 
ral rule,  it  may  be  a  reasonable  ground  for  stay  of  proceedings  by  the  Magis- 
trate before^whom  the  complaint  has  been  preferred,  pending  the  disposal  of 
the  appeal. 

We  resolve,  in  the  circumstances  now  reported,  to  extend  the  time 
under  section  *  196  (  6  ),  Criminal  Procedure  Code,  to  the  7th  May  next 
iiiclusive.. 


X  (Jase  referred.  No.  17  of  1902,  for  the  orders  of  the  High  Court,  hv  A.  G.  Garde w. 
District  Magistrate  of  Madui:a,  in  his  letter,  dated  Ist  February  1902,  Reference  No.  263 
(Magisterial)  of  1902. 
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1902  July  29.  I.  L.  R.  26  Mad.  191. 

jSefore  Mr,  Justice  Bhashyam  hyyangar, 
EMPEROR,  Appellant,  v,  CHERATH  CHOYI  KUTTI  (  Accused  ) 

Respondej^t.* 

Evidence  Act — I  of  1872,  b.  165.(3) — Statements  preriouslj  made  by  witneases — Inadmi-* 
esibility  as  substantive  evidence. 

Two  persons  made  statements  to  the  effect  that  C  and  another  had  robbed  them  and 
caused  hurt  while  doing  so.  One  statement  was  niade  to  their  employer,  and  the  other  to  the 
Head  Constable.  C  was  subsequently  charged  and  these  two  persons  were  called  as  witnesses 
for  the  prosecution,  but  they  then  denied  that  C  was  one  of  the  men  who  had  assaulted  thein. 
Their  previous  statements  were  filed,  but  neither  the  employer  nor  the  Head  Constable  was 
called  to  depose  to  the  terms  of  the  statements  which  the  witnesses  were  said  to  have  made  : 

Held^  that  the  former  statements  referred  to,  and  which  implicated  the  accused,  could 
be  used  only  under  section  155  (3)  of  the  Evidence  Act  for  discrediting  their  evidence  and 
Dot  as  substantive  evidence  against  the  accused. 

(  Note  :  This  case  is  Ref :  8  C.  W.  N.  797.  ) 
Charge  of  voluntarily  causing  hurt  in  committing  robbery  under  sectioo 
394  of  the  Indian  Penal  Code.  The  accused  was  convicted  and  sentenced  by 
the  Special  Assistant  Magistrate  of  Malabar  to  nine  months'  rigorous  imprison- 
ment. That  conviction  was  set  aside  by  the  Acting  Sessions  Judge,  from  whose 
judgment  it  appeared  that  (  according  to  the  case  for  the  prosecution  )  two  of 
the  prosecution  witnesses  had,  on  the  night  of  5th  may  1900,  been  assaulted 
by  the  accused  and  another,  and  had  been  forced  to  give  up  money  that  was 
in  their  possession.  The  other  assailant  had  already  been  convicted  of  robbery. 
The  two  prosecution  witnesses  stated  at  the  trial  that  the  accused  was  not  the 
man  who  assaulted  them.  It  appeared,  however,  that  shortly  after  the  robbery 
••  they  had  complained  of  it  to  their  employer,  and  mentioned  the  name  of  the 
accused.  A  record  made  by  the  Police  Head  Constable  of  the  complaint  of 
one  of  the  witnesses  wss  filed  as  exhibit  A  :  and  a  letter  from  their  employer 
setting  out  the  complaint  of  the  other  was  filed  as  exhibit  B,  and  in  both  of 
these  the  accused  was  named.  Neither  the  Head  Constable  nor  the  employer 
was  called.  The  Acting  Sessions  Judge  held  that  exhibit  B  ought  not  to  have 
been  placed  on  the  record,  and  that  if  the  witnesses  complained  to  their  emp-^ 
loyer,  the  latter  should  have  deposed  to  the  terms  of  their  complaint.  He  aca^ 
uitted  the  accused. 

Against  that  order  of  acquittal  the  Public  Prosecutor  preferred  this 
Appeal. 

The  Public   Prosecutor  in  support  of  the  appeal. 

Judgment. — There  is  no  legal  evidence  at  all  against  the  accused.  The 
former  statements  marje  by  the  first  and  second  prosecution  witnesses  which 
aro  evi(iencod  by  exhibits  B  and  A  implicating  the  accused  can  be  used 
only  under  section  155  (3)  of  the  Indian  Evidence  Act  for  discrediting  their 
evidence  given  in  this  case,  buti  in  themselves  they  cannot  be  used  as  substa-. 
ntive  evidence  against  the  accused  by  converting  and  regarding  the  same  as 
the  evidence  now  given  on  oath  by  the  first  and  second  witnesses  subject  to» 
cross-examination.     The  appeal  is  dismissed. 


«  Criminal  Appeal  No.  409  of  1?02. 
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1902.  July  21.  I.  L.  R.  26  Mad.  193. 

Before  Mr.  Justice  Bhaahyam  Kyyangar, 
VENKATESA  AYYANGAR,  Petitioner  • 

Criminal  Procedure  Code — Act  V  of  1898  s.  195 — Grant  of  sanction  to  prosecute — Failure   to 
decide  that  a  prima  facie  oaae  has  been  made  out — Legality  of  sanction. 

Application  was  made  to  a  Second-class  Magistrate  for  sanction  to  prosecute  a  person  on 
A  charge  of  abetment  of  giving  false  evidence  in  a  judicial  proceeding.  The  Magistrate  held 
«n  enquiry  and  examinea  three  witnesses,  and  then  refused  to  accord  sanction.  Application 
was  tljon  made  to  the  Sub-Divisional  Migistrate,  who  granted  sanction.  In  doing  so,  be  did 
not  hold  th.u  a  priiui  facie  case  had  beja  mavlcoui,  or  tint  tiiore  was  a  probability  of  securing 
a  conviction.  Ha  expressed  the  view  that  it  was  essential  tliat  the  truth  of  the  matter  should 
be  threshed  out  and,  for  thai  reason,  sanctioned  tlie  prosecution  as  tliat  appeared  to  be  the 
only  course  by  which  it  could  be  decided  whether  or  no  the  very  serious  olfeace  charged  had 
been  committed. 

HpH,  that  this  was  no  ground  for  granting  sanction,  or  for  setting  aside  the  order  of  th© 
Second-class  Magistrate  refusing  sanction. 

Petition  bo  revise  an  order  according  sanction  to  prosecute.  Application  was 
made  to  the  Second-class  Magistrate  of 'firuvada-marudur  for  sanction  to  pro- 
secute the  petitioner  on  a  charge  of  abetment  of  giving  folse  evidence  in  a 
judicial  proceeding.  After  holding  an  enquiry  and  examining  three  witnesses, 
the  Magistrate  refused  to  grant  sanction.  Application  was  then  made  to  the 
Sub-Divisional  Magistrate  of  Kumbakonam,  who,  by  an  order  dated  4th  April 
1902,  granted  sanction.  He  said  (  after  referring  to  the  charge  and  to  the 
proceedings  before  the  Second-class  Magistrate  and  to  the  arguments  addressed 
to  him  ^  :  "  I  consider  it  is  essential  that  the  truth  of  the  matter  should  be 
threshed  out  and,  for  that  reason,  I  sanction  the  prosecution  of  the  counter- 
petitioner  as  this  appears  to  be  the  only  course  by  which  it  can  be  decided 
•whether  or  no  this  very  serious  offence  was  committed." 

Against  that  order,  petitioner  presented  this  Criminal  Bevisioa 
petition. 

jB.  Sadagopachariar  for  petitioner. 

Judgment. — The  petitioner  is  accused  of  abetment  of  giving  false  evid- 
ence in  a  judicial  proceeding  before  the  Second-class  Magistrate  of  Tiruvadam- 
arudur.  An  application  was  made  to  the  Magistrate  for  sanction,  under  sect- 
ion 195  of  the  Criminal  Procedure  Code,  to  prosecute  the  petitioner.  The 
Magistrate  held  an  enquiry  in  connection  with  such  application  and  after  exa- 
mining three  witnesses  refused  to  give  sanction.  Against  this  order  of  refusal 
an  application  was  made,  under  section  195  of  the  Criminal  Procedure  Code,  to 
the  Sub-Divisional  Magistrate  of  Kumbakonam  to  set  aside  the  order  refusing 
sanction  and  to  grant  sanction.  This  application  was  granted;  application  is 
now  made  by  the  petitioner  to  this  Court,  under  section  439  of  the  Criminal 
Procedure  Code,  for  revising  the  order  of  the  Sub-Divisional  Magistrate  and  re- 
voking the  sanction  accorded  by  him.  The  Sub-Divisional  Magistrate  does  nob 
Hay  that  there  is  any  privid  facie  case  made  out  against  the  petitioner,  or  that 
there  is  any  probability  of  securing  a  conviction  if  he  be  prosecuted.  He  simply 
eays  that  he  "considers  it  essential  that  the  truth  of  the  matter  should  be  threshed 
out  and  that  for  that  reason  "  he  "  sanctions  the  prosecution  of  "  thepe  titioner 
as  this  appears  to  be  the  only  course  by  which  it  can  be  decided  whether  or 
no  this  very  serious  offence  was  committed.  "     This  is  clearly  no  gfound   what- 
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ever  for  exercising  the  powers  vested  in  Courts  to  grant  sanction  for  prosecution 
(  vide  judgment  in  Criniiaal  Revision  Case  No.  244  of  1902  (1)  )  and  the 
Sub-Divisional  Magistrate  was  not  warranted  in  law  in  setting  aside  on  such 
grounds  the  order  of  the  Second-class  Magistrate  refusing  to  accord  sanction 
and  I  ac(V)rdingly  set  it  aside  and  quash  the  sanction  accorded  by  the  Sub- 
Divisional  Magistrate. 


1902,  June  18,  19  I  L.  R^  26  Mad.  243. 

Before  Mr.  Justice  Beiison.    and  Mr.  Justice    Bhashyam  Ayyangar. 
PATTIKADAN  UMMARU,  Appellant,  v.  EMPEROR,  Respondent.  • 

Crhninal  Procedure  Code— Act  V  of  1898,— sn.  418, 539— Trial  by  jury  for  offence  triable  by 
jury — Verdict  of  acquittal — Opinion  of  jury  oi  gilt  iu  respect  of  offence  not  triable  by 
jury — Conviction — Appeal  on  facts. 

Two  persons  were  charged,  as  first  and  second  accused,  before  a  Court  of  Session,  with 
robbery  (  under  section  392 of  the  Indian  Penal  Code  )  and  'first  accused  was  also  charged 
with  having  caused  grievous  hurt  in  the  course  of  the  robbery  (  under  section  397  ).  Both 
offences  are  triable,  and  the  accused  were,  in  fact,  trie*!  by  a  jury,  who,  by  their  verdict,  ac- 
quitted lK)th  of  the  aocuf»f*d  of  the  charges  framed  under  the  sections  referred  to,  but  found 
first  accused  guilty  of  voluntarily,  causing  grievous  hurt — an  offence  which  is  triable,  not  by 
a  jury  but  by  assessors.  The  Sessions  Judge  acquitted  both  accused  in  respect  of  the  charges 
under  section  392  and  section  397,  but  convicted  tirnt  accused  of  having  voluntarily  caused 
grievous  hurt,  under  section  325.  Against  that  conviction  first  accused  preferred  this  appea.1 
when  it  was  objected  that  inasiuuch  as  the  trial  had  been  held  before  a  jury,  the  appeal  lay  on 
matter  of  law  only,  and  not  on  questions  of  tact. 

Held^  per  Benson,  J.,  that  the  conviction  of  the  first  accused  for  causing  grievous  hurt 
was  not  one  by  a  jury  but  by  the  Judge,  who  treated  the  tindinc:  of  the  jury  in  regard  to  the 
grievous  hurt  as  the  opinion  of  assessors.  An  appeal  therefore  Iny  on  the  facts,  as  in  the  casu 
of  Muthusami  Pillai  v.  Queeii- Empress,  (  Criminal  Appeal  No.  215  of  1895,  unreported — see 
judgment  in  footnote  hereto  ),  and  in  Empress  v.  Mohim  Chuttder  Rai.  (  I.  L.  R.,  3  Calc,  765  ). 

Per  Bhashyam  Attanqar,  J— That  the  effect  of  section  238  of  the  Criminal  Procedure 
Code  is  to  invest  a  jury  trying  an  offence  triable  by  a  jury  with  authority  to  find,  as  an  incid- 
ent to  such  trial,  that  ceitain  facts  only  are  proved  in  the  trial,  which  facts  constitute  a  minor 
offence,  and  return  a  verdict  of  guilty  of  such  offence  though  such  minor  offence  be  not  triable 
by  a  jury.  And  that  a  Sessions  Judge  may  thereupon  record  judgment  convicting  the  accu- 
sed of  such  minor  offence  although  he  is  not  charged  with  it  and  tried  on  such  a  charge  by  the 
Sessions  Judge  with  the  aid  of  the  jurors  as  assessors.  The  jury  having  found  first  accused 
guilty  of  causing  grievous  hurt  and  the  Judge  having  given  judgment  convicting  him  of  the 
same,  an  appeal  lay  only  ou  a  point  of  law,  as  the  accused  had  been  convicted  in  a  trial  by 
jury 

(1)  Fi^page  116  supra, 
•Criminal  Appeal  No.  300  of  1902, 

Criminal  Appeal  No.  215  o/*1895  (  unreported).-— Thif^  case  wab  heard  by  Sir  Artbnr  Col- 
lions,  C.  J.,  and  Parker,  J.,  the  ju.lgment  being  delivered  on  5th  November  1895.  The  por- 
tion bearing  on  the  question  raised  in  the  principal  case  is  as  follows: — 

The  first  prisoner  is  the  manager  of  the  Jambuke^waram  temple  appointed  by  the  Deva- 
Btanam  committee  of  Trichinopoly  under  Act  XX  of  1863.    He  has  been  convicted  of  breaking 
into  the  temple  and  stealing  therefrom  a  large  number  of  jewels  under  sections  457,  381   and 
380  of  the  Indian  Penal  Code,  and  the  prisoners  2  to  4  and  6    who  assisted   him,   have  been 
convicted  under  sections  467  and  380. 

The  first  objection  taken  is  that  the  convictions  for  house-breaking,  theft  by  a  servant, 
and  theft,  cannot  be  sustained  since  the  temple  was  in  the  possession    of  the  hret  prisouer  «a» 
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Appeal  against  a  conviction,  under  section  325,  Indian  Penal  Code,  foi*  volun- 
tarily causing  grievous  hurt.  The  case  is  reported  with  reference  to  the  ques- 
tion whether,  in  the  circumstances  of  the  conviction,  the  appeal  lay  on  the 
evidence  as  to  questions  of  fact,  or  whether,  the  case  having  been  tried  before 
u  jury,  the  appeal  lay,  under  section  418  of  the  Code  of  Criminal  Procedure, 
only  en  a  matter  of  law.  The  facts  are  set  out  in  the  head-note  and  in  the 
judgments. 

Mr.  0.  Krisknan  for  appellant. 

The  Acting  Public  Prosecutor  in  support  of  the  conviction. 

Benson,  J. — In  this  case  the  first  and  second  accused  were  charged  with 
robbery  (section  392,  Indian  Penal  Code)  and  the  first  accused  was  also  charged 
with  having  caused  grievous  hurt  in  the  course  of  the  robbery  (section  397, 
Indian  Penal  Code. ) 

These  offences  are  triable  by  a  jury,  and,  in  the  present  case,  were  so 
tried.  The  jury  found  that  the  first  accused  had  committed  the  offence  of 
voluntarily  causing  grievous  hurt  (  sectiou  325,  Indian  Penal  Code  ),  but  that 
the  elements  necessary  to  constitute  the  offence  of  robbery  were  not  proved. 
They  therefore  acquitted  both  the  accused  on  the  charges   framed    under  sec- 


were  also  tho  jewels.    To  constitute  the  offences  of  house-braking  and  of  theft,  it  is  necessary 
to  prove  that  the  property   was  in  the  possession  of  another. 

The  learned  counsel  argues  that  the  Sessionn  Judge  wrongly  directed  the  jury  in  telling 
them  that  the  temple  was  in  the  possession  of  the  committee,  and  argues  that  if  the  facta 
alleged  by  the  prosecution  are  true,  the  offence  committed  by  the  first  prisoner  would  be 
criminal  breach  of  trust — which  is  triable  by  assessors — and  not  theft.  We  think  this  con- 
tention must  be  allowed.  The  Devastanam  committee  appointed  under  Act  XX  of  1863 
exercise  the  same  powers  of  supervision  that  were  formeily  exercised  by  the  Board  of 
Revenue  under  Regulation  VII  of  1817,  but  the  property  of  the  temple  is  not  vested  in  them 
nor  do  they  represent  the  property.  The  person  who  represents  the  property  is  the  trustee  or 
manager,  who  is  indeed  appointed,  and  may,  no  doubt,  be  remove*!,  by  the  committee  for 
8uf!icient  cause.  But  the  trustee  or  manager  is  not  in  the  position  of  a  clerk  or  servant  re- 
movable at  the  pleasure  of  the  committee.  He  holds  his  oifice  permanently  though  subjjct  to 
removal  for  misconduct.  It  was  held  in  I.  L.  R..  12  Mad.,  3G6,  that  the  members  of  a  JJevas- 
taiiam  committee  were  not  entitled  as  against  the  trustee  or  manager  to  be  put  in  possession 
of  the  property  of  the  teniple  or  to  the  receipt  of  its  income.  The  right  view  appears  to  bo 
that  the  deity  is  regarded  as  the  owner  of  the  temple  property,  and  the  trustee  or  the  manag^er 
appointed  by  the  committee  is  the  agent  of  the  deity  subject  to  the  committee's  control.  Tiie 
iirst  prisoner  was  therefore  in  possession  of  the  temple  and  its  jewels,  and  if  he  has  made  away 
with  the  property  his  offence  is  criminal  breach  of  trust  by  an  agent  punishable  under  sec- 
tion 409  of  the  Indian  Penal  Code.  The  offence  therefore  should  have  been  tried  by  the 
Sessions  Judge  with  the  aid  of  assessors.  Section  536  of  the  Criminal  Procedure  Code  pro- 
vides that  the  trial  shall  not  on  that  ground  only  be  invalid,  and  the  next  point  we  have  to 
consider  is  whether  on  appeal  we  should  tre  it  the  case  as  having  been  tried  by  a  jury  or  by 
assessors.  The  learned  counsel  for  the  appellants  claims  to  be  heard  on  the  facts  and  refers 
to  the  decisions  reported  in  18  W.  R.,  59  ;  24  W.  R.,  30  ;  and  I.  L.  R.,  3  Calc,  765,  as  autho- 
rities for  taking  that  course. 

All  these  decisions  were  passed  under  earlier  Codes  of  Procedure  but  those  Codes  con- 
tained  provisions  similar  to  section  536.  In  3  Calc,  765,  Mr.  Justice  Mltter  doubted  the 
correctness  of  the  practice — but  the  other  decisions  are  distinctly  in  point.  Section  537  of  the 
present  Code  provides  that  no  finding  of  a  comp»itetit  Court  shall  be  reversed  on  account  of  any 
irregularity  during  trial  unless  such  irre<?ularity  has  occasioned  a  failure  of  justice.  A  similar 
provision  is  to  be  found  in  section  283  of  the  old  Code  X  of  1872.  If  it  be  granted  that  there 
is  a  possibility  of  the  jury  having  gone  wron?  upon  the  facts,  the  accused  would  no  doubt  be 
prejudiced  by  being  precluded  from  going  into  t\w.  facts  before  the  Appellate  Court.  The  only 
alternative  in  such  a  case  would  be  to  order  a  retrial,  but  this  course  is  not  desired  either  by  the 
accused  or  by  the  prosecution.  We  think  the  reasonable  course  is  to  follow  tho  cases  reported 
in  18  \V.  R.,  59,  and  24  W.  U.,  30,  treating  the  charge  as  the  judgment  in  the  case  and  the 
verdict  of  the  jury  as  the  opinion  of  the  assessors. 

30 
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felons  392  and  397,  Indian  Penal  Code,  and  the  Sessions  Judge,  as  I  nnder- 
stand,  treating  the  findings  of  the  jury  in  regard  to  the  grievous  hurt  as  the 
opinion  of  iissessors,  himself  convicteii  the  first  accused  of  the  oflfence  of  volun- 
tarily causing  grievous  hurt,  section  325,  Indian  Penal  Code. 

Against  this  conviction  the  first  accused  appeals  and  claims  to  be  allowed 
to  go  into  the  evidence  and  to  shoNv  that  the  offence  under  section  325,  Indian 
Penal  Code,  is  not  proved. 

The  Public  Prosecutor  contends  that  in  the  present  case  the  trial  was  by 
jury  and  takes  the  preliminary  objection  that  under  section  418,  Criminal 
Procedure  Code,  an  appeal  in  such  a  case  lies  on  a  matter  of  law  only,  not  on  a 
question  of  fact. 

I  do  not  think  that  the  objection  is  sustainable.  An  offence  under  sec^ 
tion  325,  Indian  Penal  Code,  is  not  triable  by  a  jury,  but  by  a  Judge  with  the 
aid  of  assessors;  and  an  offence  punishable  under  Section  397,  Indian  Penal 
Code,  is  triable  by  a  jury.  An  offence  under  the  latter  section  is  a  compound 
offencti.  It  is  constituted  by  the  combination  of  two  offences  committed  in  one 
transaction,  that  is  the  offence  of  voluntarily  causing  grievous  hurt  (section  325) 
and  the  offence  of  robbery  (^section  392).  Each  of  these  offences  might  have 
beeo,  and  in  a  Court  in  England  would  have  been,  separately  charged.  If  they 
had' been  separately  charged  there  can  be  no  question  but  that  the  trial  on 
the  charges  under  sections  392  and  397  would  have  been  by  the  jury  and  the 
trial  on«the  charge  under  section  325  would  have  been  by  the  Judge  with  the 
aid  of  the  jurors  as  assessors.  This  is  the  procedure  expressly  prescribed  by 
section  269  (3;,  Criminal  Procedure  Code,  which  provides  that  *' when  the  accus- 
ed is  charged. at  the  same  trial  with  several  offences  of  which  some  are  and 
some  are  not  triable  by  jury  he  shall  be  tried  by  jury  for  such  of  those  offences 
as  are  triable  by  jury,  and  by  the  Court  of  Session,  with  the  aid  of  the  jurors 
as  assessors,  for  such  of  them  as  are  not  triable  by  jury.  "  Had  the  charge  been 
framed  in  this  way  an  appeal  on  the  facts  as  regards  the  offence  under  section 
325,  Indian  Penal  Code,  would  certainly  have  been  open  to  the  accused.  Does 
the  omission,  then,  to  expressly  frame  a  separate  head  of  charge  under  section 
825  make  any  difference  as  to  the  nature  of  the  trial  or  the  right  of  appeal  ? 
I  do  not  think  that  it  does.  Broadly  speaking  an  omission  or  error  in  a  charge, 
or  even  the  failure  to  frame  a  charge  is  treated  by  the  Criminal  Procedure 
Code  as  immaterial  unless  it  in  fact,  leads  to  a  failure  of  justice.  When  that  is 
so,  can  it  be  supposed  that  an  omission  to  separately  charge  a  minor  offence 
included  in  a  greater  offence  actually  charged  would  operate  to  deprive  an 
accu<sed  person  of  a  right  of  appeal  which  he  would  have  if  the  minor  offence 
had  been  separately  charged  ?  The  charge  under  section  397  is  an  intimatior^ 
to  the  accused  that  he  is  charged  with  robbery  (section  392)  and  with  volun- 
tarily causing  grievous  hurt  (section  825).  He  is  on  his  trial  with  regard  to 
both  offences.  One  or  the  other  or  both  may  be  proved  against  him.  Section 
238  (I),  Criminal  Procedure  Code,  provides  that  "when  a  person  is  charged 
•with  an  offence  consisting  of  several  particulars  a  combination  of  some  only 
i\{  which  constitutes  a  complete  minor  offence  and  such  combination  is  proved, 
but  the  remaining  particuJars  are  not  proved  he  may  be  convicted  of  the  minor 
offence,  though  he  was  not  charged  with  it.  " 

In  this  case  the  accused  hns  in  fact  been  convicted  of  the  minor  offence, 
and  he  has  been  convicted,  as  I  understand  it,  by  the  Judge  who  treated  the 
finding  of  the  jury  in  regaid  to  the  grievous  hurt  as  the  opinion  of  assessors, 
Jt  ^s  not,  in  my  «>pinion,  coirect  to  say  that  the  conviction  under  section  325  wo.^ 
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ty  the  jury.  It  is  expressly  a  convicfcion  by  the  Judge  and  the  Jiidge*3  procedure 
was,  I  think,  correct.  I  can  see  no  reason  why  the  accused  should  not  be  allowed 
to  appeal  on  the  facts.  The  decision  of  this  Court  in  Mathvusami  Pillai  v.  The 
Queen-Empreaa  (1  ^and  in  Empress  v.  Mohim '  Ckunder  Rai  (2)  support  this 
view. 

As  regards  the  merits,  I  can  find  no  reason  for  regarding  the  conviction 
under  section  325,  Indian  Penal  Code,  as  incorrect.  The  sentence,  however, 
seems  to  me  to  be  excessive  considering  that  the  complainant  and  the  appell- 
ant are  near  relations  and  have  always  boen  on  good  terms.  I  wonld  reduce 
the  term  of  substantive  imprisonment  to  three-months  and  the  imprisonment 
in  default  of  payment  of  fine  to  two  month.s.  The  amount  of  fine  and  order  as 
to  compensation  I  would  leave  unaltered. 

Bhashyam  Ayyangar,  J.— The  appellant,  the  first  accused,  was  charged 
with  robbery  under  section  392,  Indian  Penal  Code,  and  also  with  the  offence 
of  causing  grievous  hurt  at  the  time  of  committing  robbery  under  section  397, 
Indian  Penal  Code,  both  being  offences  triable  by  a  jury.  The  jury,  while  ret- 
urning a  verdict  of  not  guilty  on  both  the  charges,  found  the  appellant  guilty 
of  causing  grievous  hurt.  The  Sessions  Judge,  accepting  their  verdict  of  not 
guilty,  acquitted  the  appellant  on  both  ihe  charges,  but  convicted  him  of  caus- 
ing  grievous  hurt  under  section  325,  Indian  Penal  Code,  and  sentenced  him  to 
lihree  years'  rigorous  imprisonment  and  a  fine  of  Rs.  100,  or  in  default  sir 
months'  further  rigorous  impris)nment.  The  appellant's  counsel  contends 
that  the  appellant  must  be  taken  to  have  been  convicted  of  an  offence  under 
section  325  by  the  Sessions  Judge  in  a  trial  held  before  him  with  the  aid  of 
the  jury  as  assessors  inasmuch  as  an  offence  under  section  325  is  one  not  triable 
by  a  jury  ;  and  that  therefore  an  appeal  lies  on  a  matter  of  fact  as  well  as 
matter  of  law.  I  am  unable  to  accede  to  this  contention.  If  the  Sessions  Jud- 
ge had  also  framed  an  additional  charge  under  section  325  the  appellant  could 
have  been  tried  by  the  Sessions  Judge  on  that  charge  under  sub-section  3  of 
section  269,  Criminal  Procedure  Code,  with  the  aid  of  the  jurors  as  assessors. 
In  my  opinion  the  appellant  was  in  fact  tried  by  a  jury  and  I  may  also  add 
legally  tried  by  a  jury  inasmuch  as  the  two  offences  with  which  he  was  charged, 
viz.,  sections  392  and  397,  Indian  Penal  Code,  were  triable  only  by  a  jury  and 
that  therefore  under  section  418  this  appeal  will  be  on  a  matter  of  law  only. 
The  omission  to  frame  or  add  a  charge  separately  under  section  325  is  not  even 
ti  defect  or  irregularity  and  as  such  curable  under  section  537  (  a  )  for  under 
section  238  (  1  )  the  appellant  was  liable,  without  any  separate  charge,  to  be 
convicted  incidentally  of  the  minor  offence  though  he  was  only  charged  with 
And  tried  for  the  compound  offence.  Reading  section  418,  Criminal  Procedure 
•Code,  with  section  536  it  seems  to  me  that  the  question  as  to  whether  aa 
-appeal  will  lie  on  a  m;itter  of  fact  as  well  as  a  matter  of  law  or  only  on  a  matter 
of  law  depends  upon  the  question  as  to  whether  the  trial  was  in  fact  with  the 
aid  of  assessors  or  was  by  a  jury  and  not  upon  the  question  as  to  whether  the 
offence  of  which  the  appellant  has  been  convicted  was  of  a  class  which  ought 
to  have  been  tried  with  the  aid  of  assessors  or  one  of  a  class  which  ought  to 
Jiave  been  tried  by  a  jury  ;  so  far  as  trial  by  a  jury  is  concerned  the  trial  will 
not  be  invalid  even  if  the  accused  is  charged  expressly  with  an  offence  triable 
-with  the  aid  of  assessors  and  even  if  the  objection  to  trial  by  jury  was  taken 
l)y  the  accused  but  was  overruled   by   the   Sessions  Judge   on   the   erroneous 

(I)  Criminal  Appeal  No.  215  of  IS^b—vide  p.  213  aupra  (p.  232  of  iUU  book). 
[2]  I.  L.  U.,  3  Calc,  7t5D. 
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ground  that  it  was  triable  by  jury.     In  such  a  case    the   accused   if  ccnvicted 
cannot  claim  the  right  of  appeal  on  matters  of  fact ,  section  418. 

Under  sub-section  (1)  of  section  238  the  appellant  was  liable  to  be  convi- 
cted of  the  minor  oflfence  under  section  325,  without  there  being  a  separate 
charge  under  that  section.  The  effect  of  section  238  in  my  opinion  is  to  invest 
a  jury  trying  an  offence  triable  by  a  jury  with  authority  to  find  as  an  incident 
to  such  trial  that  certain  facts  only  are  proved  in  the  trial  which  facts  costitute 
a  minor  offence  and  return  a  verdict  of  guilty  of  such  offence  though  such 
minor  offence  be  not  triable  by  a  jury.  And  the  Sessions  Judge  may  thereupon 
record  judgment  convicting  the  accused  of  such  minor  offence  although  he  is 
not  charged  with  it  and  tried  on  such  a  charge  by  the  Sessions  Judge  with  the 
aid  of  the  jurors  as  assessors.  In  cases  in  which  having  regard  to  the  charge 
and  the  evidence  adduced  at  the  trial  it  is  appropriate  to  do  so,  the  Sessions 
Jud^e  in  his  charge  to  the  jury  should  draw  their  attention  to  the  provisions  of 
section  237  or  238  as  the  case  may  be  so  that  the  jury  may,  if  they  deem  fit 
to  do  so,  return  a  verdict  of  guilty  on  a  cognate  or  minor  offence  though  they 
return  a  verdict  of  not  guilty  on  the  offences  with  which  the  accused  has 
been  actually  charged.  In  this  case  th*>  jury  found  that  the  first  accused  was 
guilty  of  causing  grievous  hurt  and  the  Judge  has  given  judgment  convicting 
him  of  the  same.  And  therefore  an  appeal  will  lie  from  such  judgment  only  on  a 
point  of  law,  the  appellant  having  been  convicted  in  a  trial  by  jury  Bhootnath 
Dey  and  others  (1),  Siirja  Kurmi  v.  Queen  Empress  (2).  There  being* 
nothing  contrary  to  law  in  the  trial  or  in  the  conviction  of  the  appellant  for 
the  reasons  already  given,  the  appeal  in  my  opinion  fails  except  in  regard  to 
the  severity  of  the  sentence.  I  agree  with  my  learned  colleague  as  to  the  re- 
duction  of  sentence  proposed  by  him. 


1902,  March  18.  I.  L.  R.  26  Mad.  249. 

Before  Mr.  Justice  Bhashyavi  Ayyangar, 
REGULA  BHEEMAPPA  and  three  others,  petitioners  v.  EMPEROR, 

•Counter-petitioner  ♦ 

Penal  Code— Act  XLV  of  1860,  es,  97,  101,  104— Private  defence—*'  Protect  a  right  "— . 
Unlawful  assembly. 

The  rillagers  belonging  to  C  walked  in  a  religious  procession,  through  a  part  of  the  villa- 
ge of  K,  carrying  with  them  a  vessel  containing  water  which  purported  to  be  consecrated. 
The  villagers  of  K,  objecting,  obstructed  the  procession,  whereupon  the  members  of  it  resisted 
the  obstmction,  and  used  some  violence,  causing  grievous  hurt  to  one  of  the  obstructors  and 
hurt  to  others  of  them.  The  members  of  the  procession  were  charged  with  and  convicted  of 
being  members  of  an  unlawful  assembly,  possessing  deadly  weapons,  and  causing  grievoua 
hurt,   and  their  convictions  were  upheld  on  appeal.    On  ri vision  : 

Held,  that  the  convictions  were  wrong.  The  accused  Were  justified,  in  the  circumstances, 
in  exercising  their  right  of  private  defence;  and  the  harm  inflicted  was  not  more  than  appeared 
to  have  been  necessary  for  the  purpose  of  self-defence. 

Charges  of  being  members  of  an  unlawful  assembly,  possessing  deadly 
weapons,  and  causing  grievous  hurt.  All  the  accused  belonged  to  the  village 
of  Chintakuta,  and  went  in  procession  to  worship  a  goddness  in    the   village  of 

•  Criminal  Revision  Petition  No.  625  of  1901, 

Jl).  i  (7.  U  K.,  405,  (2)  I,  L.  R.,  25  Calc,  555, 
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Kaminahal, — situated  three  miles  distant.  A  disturbance  occurred,  and  106 
persons  were  charged  by  the  police.  The  case  for  the  defence  was  that  a  pro- 
cession went  from  a  temple  situated  in  Chintakunta  to  a  sacred  spot  in  the 
limits  of  Kaminahal,  a  pot  of  consecrated  water  being  carried  with  the  people. 
When  the  accused  had  performed  their  acts  of  devotion  and  were  returning, 
they  were  attacked  by  the  people  of  Kaminahal,  and  the  pot  of  sacred  water 
was  broken.  Violence  was  used  in  defending  the  pot,  It  was  contended  for 
the  defence  that,  in  these  circumstances,  no  offence  was  committed.  The  Sub- 
Divisional  Magistrate  of  Adoni  discharged  7«  of  the  accused  as  they  had  not 
been  sufficiently  identified.  He  convicted  the  others  and  sentenced  them  to 
rigorous  imprisonment  for  terms  varying  from  four  months  downwards,  and 
to    fines  varying  from  Rs.  300  to  Rs.    50. 

The  accused  appealed  to  the  Sessions  Judge  who  confirmed  the  convict- 
ions and  sentences. 

The  accused  now  preferred  this  criminal  revision  petition. 

Mr.  John  Adam  for  petitioners. 

The  Public  Prosecutor  in  support  of  the  conviction. 

Judgment — The  con  victon  of  the  accused  is  based  on  the  assumption 
that  they  were  doing  an  illegal  act  so  long  as  they  were  carrying,  within  the 
limits  of  the  village  of  Kaminahal,  the  pot  of  water  which  was  propitiated  and 
taken  from  the  pond  in  question.  It  is  admitted  that  ordinarily  anybody 
may  take  water  in  his  pot  from  the  tank,  which  is  not,  alleged  to  be  the  private 
tank  of  the  Kaminahal  villagers.  Their  objection  to  the  accused  carrying  the 
pot  of  water  in  question  on  the  particular  occasion  of  the  worship  of  a  deity 
within  the  precincts  of  the  tank  is  altogether  a  sentimental  one  founded  upon 
certain  notions  which  the  Courts  cannot  take  notice  of  as  affecting  the  right 
of  the  accused  to  take  water  from  the  tank  in  a  pot  and  carry  it  over  the 
high-way  to  their  own  adjacent  village,  nor  can  the  Court  take  any  notice  of 
the  motives  sentimental  religious  or  otherwise  which  actuated  the  accused  in 
taking  water  supposed  to  be  consecrated  or  propitiated  from  a  public  tank  and 
carrying  it  in  a  pot.  They  were  therefore  acting  legally  in  carrying  the  water 
in  a  pot  and  the  obstruction  caused  thereto  on  the  high  road  by  the  villagers 
of  Kaminahal  was  clearly  unlawful.  Their  resistance  amounted  to  wrongful 
restraint  of  the  accused  and  at  least  to  an  attempt  to  commit  mischief  in  res- 
pect of  the  pot  of  water  which  was  the  property  of  the  accused.  The  accused 
therefore  were  justified  under  the  circumstances  in  exercising  their  right  of 
private  defence  of  body  and  of  property  and  resisting  the  villagers  in  the 
obstruction  they  offered  to  the  carrying  of  the  pot  of  water  (  vide  section  97 
first  and  secondly,  and  sections  10 1  and  104  of  the  Indian  Penal  Code  ).  The 
harm  inflicted  by  one  or  other  of  the  accused  on  some  of  the  prosecution  wit- 
nesses was  simple  hurt  and  on  one  of  them  it  was  grievous  hurt.  I  am  unable 
to  say  from  the  evidence  on  record  that  within  the  meaning  of  section  99  any 
of  the  accused  inflicted  more  harm  than  was  necessary  under  the  circumstances 
to  inflict  for  the  purpose  of  self-defence  ;  nor  does  either  of  the  lower  Courts 
find  that  if  they  had  the  right  of  private  defence  the  accused  exceeded  the 
limits  of  private  defence. 

The  conviction  of  all  the  petitioners  is  set  aside  and  it  is  directed  that 
they  be  set   at  liberty  and  the  fines,  is  paid  or  realized,  be  refunded. 

Ordered  accordingly. 
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1902,  November  5,  6.  December  9,  12,  15.        I.  L.  R.  26  Mad.  394 

Before  Mr.  Justice  Subramania  Ayyar,  Mr.  Justice  Daviea  and 
Mr  Justice  Benson. 

SEVAKOLANDAI,  Accused,  v.  AMMAYAN,  Complainant* 

Criminal  Procedure  Code — Act  V  of  1898,  b.  528 — Power  of  District  or  Sub-Divisional  Magi 
trate  to  transfer  a  criminal  cnSe  from  the  file  of  a  Village  Magistrate — Bxtcot  of  power-i 
Petty  thefts  triable  under  Kcj^ulation  IV  of  1821. 

The  jurisdiction  which  a  District  or  Sub-Divisional  Magistrate  ha«,  under   Rection  528  4 

the  Code  of  Criminal  Procedure,  to  transfer  a  criminal  case  from  the  tile  of   a    Village  Magi 

trate  is  limited  to  the  cases  (  naniely  those  relating  to  petty  thefts  )  which   a   village  Magi 

trate  is  empowered  by  Regulation  IV  of  1821  to  try  and  punish. 

Reference  for  orders.  The  letter  of  Reference  set  out  the  facts  as  follows : — I 
"  One  Am  may  an  presented  a  complaint  of  insult  (  triable  under  Regul- 
ation XI  of  1816  )  against  one  8ivakolandai  in  the  Court  of  the  Village  Mag^ 
istrate  of  Alambadi,  Chidambaram  taluk.  The  accused  in  the  case  petition^ 
the  Deputy  Magistrate,  Chidambaram  division,  for  the  transfer  of  the  case  to 
the  file  of  any  other  Magistrate  on  the  ground  that  the  Village  Magistrate  was 
prejudiced  against  him.  The  Deputy  Magistrate,  after  hearing  both  sides, 
ordered  the  transfer  of  the  case  to  the  file  of  the  Stationary  Sub-Magistrate 
of  Chidambaram.  Against  this  order  a  so-called  appeal  has  been  presented  to 
this  Court  by  the  complainant. 

"  From  the  proceedings  of  the  Deputy  Magistrate,  dated  16th  July  1902, 
it  appears  that  there  is  sufficient  ground  for  the  accused  to  fear  that  a  fair 
And  impartial  trial  cannot  be  had  before  the  Village  Magistrate.  The  point 
for  consideration,  however,  is  whether  the  Deputy  Magistrate  had  the  power 
under  the  Criminal  Procedure  Code  to  make  the  order  he  did.  Under  the  old 
Code  (  Act  X  of  1882  )  it  was  held  that  no  such  power  existed.  Clause  4  of 
section  528  was  newly  introduced  in  the  present  Code  and  although  the  inten- 
tion of  the  Legislature  appears  to  have  been  to  invest  a  superior  Magistrate 
■with  power  to  transfer  any  case  pending  before  a  Village  Magistrate  (  see  stat- 
ement of  objects  and  reasons  of  the  new  Code  printed  as  supplement  to  the 
Fort  St.  George  Gazette,  dated  16th  November  1897  ),  yet  the  wording  of  the 
clause,  which  refers  only  to  Regulation  IV  of  1821  under  which  petty  thefts 
are  triable,  seems  to  include  cases  triable  by  a  Village  Magistrate  under  Regul- 
ation XI  of  1816.  I  think,  therefore,  that  the  Deputy  Magistrate's  order  was 
ultra  vires. 

"  Again,  I  feel  considerable  doubt  whether  I  have  any  appellate  power  or 
power  of  interference  in  respect  of  a  Sub-Divisional  Magistrates  order  direct- 
in}:^  the  transfer  of  a  case,  for  the  District  Magistrate  and  the  Sub-Divisional 
Magistrate  have  co-ordinate  jurisdiction  under  section  528,  Criminal  Procedure 
CJode.  I  understand  that  the  High  Court  decided  the  question  in  a  similar 
case  on  or  about  25th  June  last.  " 

The  District  Magistrate  concluded  by  stating  that  he  considered  that  it 
•was  a  case  in  which  transfer  should  be  made. 

The  case  came  on  in  the  first  instance  before  the  Chief  Justice  and 
Bhashyam  Ayyangar,  J.,  who  delivered  the  following    judgments  : — 

Sir  Arnold  White,  C.J. — The  question  raised  in  this  reference  is  whet- 
her under  section  528  of  the  Code  of  Criminal  Procedure  a  District  or  Sub 
Divisional  Magistrate  has  power  to  transfer  any  criminal    case   pending  befon 

"         t>  (  Criminal  Revision  Case  No.  454  of  1902.  ) 
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a  Village  Magistrate  or  whether  this  power  of  transfer  is  limited  to  the  case 
referred  to  in  section  6  of  Regulation  IV  of  1821,  thac  is  to  say,  petty  thefts 
"where  the  value  of  the  property  does  not  exceed  one  rupee. 

Section  10  of  Regulation  XI  of  1816  gave  to  heads  of  villages  criminal 
jurisdiction  "  in  cases  of  a  trivial  nature  such  as  abusive  language  and  inconsi- 
derable assaults  or  affrays."  By  section  6  of  Regulation  IV  of  1821  the  pow- 
ers granted  to  heads  of  villages  under  the  section  above  referred  to  are  extend- 
ed to  the  punishment  of  petty  thefts  not  attended  with  aggravating  circumst- 
ances nor  committed  by  persons  of  notoriously  bad  character  and  when  the 
value  of  the  property  stolen  does  not  exceed  one  rupee. 

Paragraph  (  4  )  of  section  528  of  the  Code  of  Criminal  Procedure  was 
apparently  introduced  to  meet  the  decision  of  this  Court  in  Madavarayackar 
V.  Sutfta  jRatt(l),  where  it  was  held  that  since  a  Village  Munsif  was  not  a 
Magistrate  under  the  Criminal  Procedure  Code,  a  Joint  Magistrate  had  no 
power  under  section  528,  as  it  then  stood,  to  transfer  a  case  from  a  Village 
Munsif.  The  offence  in  the  case  of  Madavarayackar  v.  Suhba  Rau(l)  though 
this  is  not  stated  in  the  report,  as  in  the  reference  now  before  us,  was 
abusive  language 

The  amendment  to  section  528  is  not  happily  worded.  If  the  Legislat- 
ure had  adopted  the  phra^seology  of  section  1  (2)  (b)  of  the  Code,  viz.,  "  Heads 
of  villages  in  the  Presidency  of  Fort  St.  George  "  no  question  could  have 
arisen.  The  amending  words  in  section  528  refer  expressly  to  the  Regulation 
of  1821  and  do  not  refer  to  the  Regulation  of  1816.  But  having  regard  to 
the  circumstances  in  which  the  amendment  appears  to  have  been  made,  viz., 
to  meet  a  decision  in  general  terms  that  a  Joint  Magistrate  had  no  power 
to  transfer  any  criminal  case  from  a  Village  Magistrate,  the  intention  of  the 
Legislature  seems  obvious. 

I  cannot  bring  myself  to  believe  that  the  Legislature  intended  to  giv© 
a  power  of  transfer  when  the  case  was  theft  of  an  article  of  the  value  of  not 
more  than  one  rupee  and  not  to  give  this  power  in  the  case  of  the  trivial 
oflFences  referred  to  in  section  10  of  Regulation  XI  of  1816.  I  can  conceive  no 
object  for  m-aking  this  distinction.  The  question  is  can  we  give  effect  to  the  inten- 
tion of  the  Legislature  without  unduly  straining  the  words  of  section  528.  I  think 
we  can.  Under  section  6  of  the  Regulation  of  1821  the  powers  granted  by  the 
Regulation  of  1816  to  punish  trivial  offences  are  "hereby  extended  ...  to 
the  punishment  of  petty  thefts,  etc.  "  It  seems  to  me  that  the  effect  of  those 
ivords  is  that  the  provisions  of  the  Regulation  of  1816  with  reference  to 
criminal  offences  of  a  trivial  nature  are  implicitly  incorporated  and  re-enacted 
in  the  Regulati(m  of  1821  and  that  the  head  of  a  village  under  Madras  Regu- 
lation IV  of  1851  has  jurisdiction  under  that  Regulation  to  deal  with  cases 
of  petty  theft,  and  also  has  jurisdiction  both  under  that  Regulation  and  under 
the  Regulation  of  1816  to  deal  with  the  trivial  offences  referred  to  in  the 
earlier  Regulation. 

This  being  so  I  think  it  was  competent  for  the  Deputy  Magistrate  to 
make  the  order  of  transfer. 

Bhashyam  Ayyanger,  J — The  question  for  decision  in  this  case  is 
whether,  under  section  528,  Criminal  Procedure  Code,  a  Sub-Divisonal  Magis- 
trate can  withdraw  from  the  head  of  a  village,  a  c;ise  of"  a  trivial  nature  — 
viz.,  "  of  abusive  language  " — **'d   refur    the   same    for  trial    to   a   Magistrate 
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RuborHinate  to  him.  The  solution  of  the  question  depends  upon  the  right 
construction  of  sub-section  4  of  section  528,  Criminal  Procedure  Code,  which 
\va.s  introduced  for  the  first  time  in  the  the  Code  of  1898  and  which  runs 
as  follows  : — 

"  The  head  of  a  village  under  Madras  Regulation  IV  of  1821  is  a  Magis- 
trate for  the  purposes  of  this  section." 

If  as  is  invariably  the  cjuse,  in  various  enactments  [  e,  g.,  section  50  of 
Act  XXIV  of  1859;  section  6  of  Act  I  of  1871  ;  section  19  clause  16  of  Act  VII 
of  1870  (  Court  fees  )  ;  section  26  (  e.xplanation  )  of  Act  I  of  1872  (  Evidence 
Act  )  ]  including  section  1  (2)  (b)  of  the  Criminal  Procedure  Code,  the  fun- 
ctionary in  question  had  been  referred  to  in  the  above  clause  as  "  the  head  of 
a  village  in  the  Presidency  of  Fort  St.  George,  "  no  doubt  could  arise  as  to  the 
power  of  a  District  Ma<ristrate  or  a  Sub-Divisional  Magistrate  to  withdraw 
any  case  from  the  head  of  a  village  and  rfer  it  for  trial  to  any  other  Magistrate 
or  head  of  a  village  subordinate  to  him.  The  head  of  a  village  in  this  Presi- 
dency is  empowered  to  act  as  a  Magistrate  and  deal  with  **  cases  of  a  trivial 
nature,  such  as  abusive  language,  inconsiderable  assaults  or  affrays,  "  by 
section  10  of  Regulation  XI  of  1816,  and  with  cjises  of  petty  thefts  by  section 
6  of  Regulation  IV  of  1821.  It  will  be  noted  that  in  sub-section  4  of  section 
528,  Criminal  Procedure  Code,  reference  is  made  only  to  Regulation  IV  of  1821 
und  not  to  Regula^^^ion  XI  of  1816.  If  the  object  of  the  Legislature  had  been 
to  emp<>wer  District  and  Sub-Divisional  Magistrates  to  transfer  any  case 
from  the  head  of  a  village,  it  is  unaccountable  that  it  should  have  departed 
from  tho  usual  phraseology  used  in  section  1  (2)  (6)  of  the  Criminal  Procedure 
Code,  and  the  various  other  enactments  already  referred  to  or  that  reference 
should  have  been  made  only  to  Regulation  JV  of  1821  instead  of  to  both 
that  and  Regulation  XI  of  1816.  The  conclusion  I  have  come  to  is  that  the 
power  of  transfer  is  limited  to  cases  of  "  petty  thefts  "  which  are  triable  by 
heads  of  villages  under  Regulation  IV  of  1821  and  does  not  extend  to  "  cases 
of  abusive  lani^uiii;c,  and  inconsiderable  assaults  and  affrays"  which  are  also 
trible  by  heads  of  villages  but  under  Regulation  XI  of  1816. 

The  obvious  and  grammatical  interpretation  of  sub-section  4  of  section 
528,  Criminal  Procedure  Code,  is  that  the  head  of  a  village  activg  under 
Madras  Regulation  IV  of  1821  is  a  Magistrate  for  the  purposes  of  section  528. 
I  can  see  no  rea.son  for  departing  from  this  interpretation  and,  in  my  opinion, 
such  interpretation  leads  to  no  absurd  or  incongruous  results.  It  is  by  no  means 
difficult — were  it  necessary  to  do  vso — to  assign  reasons  why  the  Legislature, 
while  conferring  on  District  and  Sub-Divisional  Magistrates  power  to  withdraw 
cases  from  the  heads  of  villages,  should  have  deliberately  limited  that  power  to 
cases  of  theft  only.  Cases  dealt  with  by  heads  of  villages  under  Regulation 
XI  of  1816  are  expressly  of  a  trivial  nature — a  conviction  in  respect  of  which 
Mill  in  no  case  nffect  the  character  of  the  accused  or  subject  him  to  any  civil 
disability — and  if  it  be  one  of  *' abusive  language,  "  it  will,  in  the  majority 
of  cases,  not  amount  to  any  offence  under  the  Indian  Penal  Code.  But  the 
case  of  a  theft,  though  it  be  a  petty  one,  the  value  of  the  property  stolen  not 
exceeding  one  rupee,  stands  altogether  on  a  different  footing.  It  is  a  serious 
offence  under  the  general  criminal  law  and  a  conviction  for  such  an  offence  will 
permanently  affect  the  character  of  the  accused  and  subject  him  also  to  certain 
civil  disabilities.  There  is  nothing  said  in  the  Code  of  Criminal  Procedure  as  to 
the  law  which  is  to  be  applied  to  a  case  transferred  from  the  head  of  a  village  to 
a  Jlngistrate  appointed  under  the  Code  of  Criminal  Procedure.  Under  both  the 
Regulations  the  head  of  a  village  may  "on  a  verbal  enquiry  dismiss  the  parties" 


Digitized  by 


Google 


I.  L.  R.  26  Mad.  394.  241 

or"if  the'oflfence  charged  is  proved  to  have  been  committed  bj  the  accused  atid 
is  of  a  nature  deserving  of  punishment,  he  may  confine  the  accused  in  the  villiigti 
choultry  for  a  time  not  exceeding  12  hours  "  or  if  he  be  of  a  low  caste,  "  puti 
him  in  the  stocks  for  a  time  not  exceeding  6  hours.  "  There  can,  however,  be 
little  doubt  that  when  the  case  is  transferred  to  and  tried  by  a  Magistrate,  ifc 
will  have  to  be  dealt  with  by  him,  under  the  Indian  Penal  Code  and  the  Codei 
of  Criminal  Procedure  and  not  under  the  provisions  enacted  in  the  Regulations. 
Cases  of  a  trivial  nature  referred  to  in  section  10  of  Regulation  XI  of  181^ 
may  not,  in  some  cajses,  amount  to  an  oifence  at  all  under  the  general  critnin&l 
law  and  the  Magistrate  n)Hy  therefore  be  unable  to  deal  with  the  same  undef 
the  Indian  Penal  Code  aiid  the  Code  of  Criminal  Procedure,  whereas  every 
case  of  theft  under  Rc-gulation  IV  of  1821  can  be  dealt  with  by  a  Magistrate 
under  the  Indian  Penal  Code,  and  in  some  cases  though  the  value  of  the 
property  stolen  may  not  be  more  than  one  rupee,  the  punishment  which  thd 
head  of  a  village  can,  under  Regulation  IV  of  1821,  inflict  will  be  very  inadeq- 
uate and  it  will  therefore  be  desirable  to  transfer  the  case  to  a  Magistrate  who 
ctin  deal  with  it  etfectually  under  the  Penal  Code.  It  seems  to  me  therefore? 
by  no  means  unlikely  that  the  Legislature  did  not  consider  it  advisable  or 
necessary  to  empower  District  and  Sub-Divisional  Magistrates  to  withdraw ^^ 
from  heads  of  villages,  "  cases  of  a  trivial  nature  "  falling  under  Regulation  XI 
of  1816  and  deliberately  limited  the  power  to  cases  of  theft  falling  under  the 
later  Regulation  IV  of  1821. 

I  am  unable  to  adopt  the  view  that  inasmuch  as  the  powers  conf'erred 
upon  heads  of  villages  by  clause  (1)  of  section  10  of  Regulation  XI  of  1816, 
to  deal  with  and  punish  the  offences  therein  referred  to,  have,  by  incorporation 
with  section  6  of  Regulation  IV  of  1821,  been  extended  to  the  punishment  o( 
petty  thefts  under  that  section,  the  head  of  a  village  ,  should  now  be  regarded 
as  acting  under  Regulation  IV  of  1821,  not  only  when  he  deals  with  cases  of' 
petty  theft  but  also  when  he  deals  with  '*  cases  of  a  trivial  nature  "  mentioned 
in  section  10  of  the  Regulation  of  1816  and  that  therefore  under  section  528 
(4)  of  the  Criminal  Procedure  Code  any  case  may  be  withdrawn  from  the 
head  of  a  village.  This  view  proceeds  on  the  assumption  that  not  only  does 
section  6  of  the  later  Regulation  incorporate  with  it  the  portion  in  question 
of  section  10  of  the  earlier  Regulation,  but  that  section  10  has  in  its  entirety 
been  consolidated  with  and  that  it  has  merged  in  section  6  of  Regulation  IV 
of  1821.  The  case  o^  Boden  v.  Smitk  (1)  in  no  way  lends  any  support  to  this^ 
view.  All  that  was  held  in  that  case  was  that  assuming  that  the  8  &  9  Vict., 
cap  21,  wjis  a  "Local  Act"  and  that  as  such  the  period  of  limitation  applicable 
to  suits  thereunder  would  be  the  general  period  provided  by  5  &  6  Vict./ 
cap.  97,  for  suits  under  **  Local  Acts,  "  yet  that  by  reason  of  the  incorporation 
generally  in  8  &  9  Vict.,  of"  all  the  provisions  of  any  Act  of  Parliament  relat- 
ing to  County  Rates  "  (  The  County  Rites  Act  55  Geo.  Ill,  cap.  51  ),  the 
shorter  period  prescriped  by  the  55  Geo.  Ill  should  be  held  to  apply  to  suits 
under  the  8  and  9  Vict,,  cap.  21,  and  that  a3  far  as  regards  the  period  of 
limitation  for  actions  under  this  statute  the  6  and  6  Vict.,  cap.  97,  must  be 
taken  to  have  been  repealed. 

If  the  correct  view  be  that  section   10   of  Regulation  XI   of  1816,  tas- 
become  merged  in  section  6  of  Regulation  IV   of    1821,   the   foi^mer   must   fc« 
taken  to  have  been  sj)ent   and    now   become   obsolete   and   heads   of  village^ 
should  be  regarded  as  acting  under  Regulation  IV  of  1821,  not  only  when  the\ 
deal  with  cases  of  petty  theft,  but  also  when  they  deal  with  "  cases  of  a  trivial^ 
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nature,  such  as  abusive  language,  inconsiderable  assaults  and  affrays/'  Jn  none 
of  the  Acts  passed  from  time  to  time,  ending  with  Act  XI  of  1901  repealing' 
obsolete  enactments,  has  the  Indian  Lagislature  adopted  this  view  either  with 
reference  to  section  10  of  Regulation  XI  of  1816  or  with  reference  to  various 
other  enactments  on  the  Indian  Statute-book,  which  have  been  applied  to  or 
incorporated  with  later  enactments.  If  the  Legislature  were  now  to  repeal 
section  6  of  Regulation  IV  of  1821,  could  it  be  contended  that  heads  of  villa- 
ges in  this  Presidency  could  not  deal  with  "  cases  of  a  trivial  nature  "provided 
;or  by  section  10  of  the  earlier  Regulation?  Section  10  of  Regulation  XI  of  1816 
notwithstanding  its  incorporation  with  section  6  of  the  later  Regulation  has 
continued  and  still  continues  to  be  in  force  as  part  of  the  earlier  Regulation 
and  if  the  Legislature  were  now  to  repeal  this  Regulation,  heads  of  villages 
could  no  longer  deal  with  offences  of  "  a  trivial  nature  "  mentioned  in  section 
10.  But  such  repeal  would  not  affect  the  operation  of  section  6  of  Regulation 
IV  of  1821, — as  regards  petty  thefts  provided  for  therein — and  this  section 
would  operate  just  as  if  the  words  of  section  10  of  the  Regulation  of  1816, 
defining  the  powers  of  heads  of  villages  to  deal  with  the  trivial  off'ences  therein 
mentioned,  and  only  those  words  had,  without  any  reference  to  that  section,  been 
actually  reproduced,  written  and  printed  in  section  6  itself  when  it  was  passed 
[  ner  Lord  Denman,  C.  J.,  in  The  Queen  v.  The  Inhabitants  of  Brecon  {I),  "l 
Where  the  provisions  of  one  statute  are  incorporated  by  reference  in  another. — 
a  method  which  is  frequently  adopted  in  drafting  statutes,  to  save  labour  and 
avoid  repetition — the  effect  is  not  to  repeal  the  former  enactment  by  consoli- 
dating it  with  the  latter,  but  only  to  extend  its  provisions,  without  actually 
reproducing  the  words  therein  to  the  new  matters  in  the  latter  enactment  ; 
and  should  the  Legislature  afterwards  repeal  the  earlier  statute,  the  provisions 
thereof,  which  have  been  incorporated  in  the  later  enactment  continue  in  force 
for  the  purposes  of  the  later  enactment  notwithstanding  such  repeal  [  Meg,  v. 
Merionethshire  (2),  The  Qaeen  v.  Smith  (3),  see  also  section  4  of  (India)  Act 
XI  of  1901]. 

As  the  case  which  was  withdrawn  by  the  Sub-Divisional  Magistrate  from 
the  head  of  the  village  was  one  of  "  abusive  language  "  and  not  "  theflT,  "  the 
order  of  the  Sub-Divisional  Magistrate  should,  in  my  opinion,  be  cancelled. 


The  case  came  on  for  further  hearing  before  the  Court  constituted  as 
;above. 

V.  Krisknasami  Ayyar  for  complainant. 

V,  C.  Desikachariar  for  the  accused. 

Judgment. — The  question  raised  in  this  reference  is  whether  a  District 
or  Sub-Divisional  Magistrate  has  jurisdiction,  under  section  528,  Criminal 
Procedure  Code,  to  transfer  any  criminal  case  from  the  file  of  a  Village  Magis- 
trate or  whether  the  power  of  transfer  is  limited  to  the  cases,  viz.,  petty  thefts- 
which  a  Village  Magistrate  is  empowered  by  Regulation  IV  of  1821  to  try 
and  punish. 

We  think  that  the  power  of  transfer  is  limited  to  the  latter  class  of  cases. 

Section  1  (2)  (b)  of  the  Code  of  Criminal  Procedure  enacts  that,  in  the 
absence  of  any  specific  provision  to  the  contrary,  nothing  in  the  Code  shall 
apply  to  "  heads  of  villages  in  the  Presidency  of  Fort  St.  George,  "  and  prior 
to  1898  it  was  held  by  the  Courts  that  the  effect  of  these  words  was   that  the 

'  (1)  15  Q.  B.  Rep.,  813  at  p.  816      [2]  6  Q.  B.  Rep.  343      [3]  L.  R.  8  Q,  B,  146, 
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power  of  transfer  vested  in  the  District  and  Sub-Divisional  Magistratjes  under 
section  §28  did  not  extend  to  cases  pending  before  Village  Magistrates  in  thi» 
Presidency. 

By  Act  V  of  1898,  section  528  was  amended ;  sub-section  4  of  the  amend- 
ed section  is  as  follows; — 

"  The  head  of  a  village  under  Madras  Regulation  IV  of  1821  is  a  Magis- 
trate for  the  purposes  of  this  section.  " 

The  expression  "  Under  Madras  Regulation  IV  "  is  an  elliptical  one, 
and  might  grammatically  mean  either  appointed  under  that  Regulation  or 
uctinQy  that  is,  exercising  powers  under  that  Regulation.  The  Regulation, 
however,  does  not  deal  with  the  appointment  of  heads  of  villages,  but  merely 
gives  them  the  same  powers  in  regard  to  punishing  petty  thefts,  which  they 
already  had  under  Regulation  XI  of  1816  "  in  cases  of  a  trivial  nature,  such  q» 
abusive  language  and  inconsiderable  assaults  and  affrays.  "  The  clause  there- 
fore means  "  the  head  of  a  village  acting  in  exercise  of  the  powers  conferred 
on  him  by  Regulation  IV  of  1821.  "  We  do  not  think  that  it  can  properly  be 
held  that  the  provisions  of  Regulation  XI  of  1816  are  implicitly  incorporated 
and  re-enactea  in  Regulation  IV  of  1821.  If  the  Legislature  had  intended  to 
give  the  power  of  transfer  in  the  trivial  cases  punishable  under  Regulation  XI 
of  1816,  we  think  that  that  Regulation  would  have  been  specified  in  the  sec- 
tion along  with  Regulation  IV  of  1821,  or  else  the  language  of  section  1  of  the 
Code  would  have  been  followed  and  no  reference  to  any  particular  Regulation 
would  have  been  made. 

The  reference  to  Regulation  IV  was,  we  think,   made   advisedly   for   the 

{)nrpose  of  limiting  the  power  of  transfer  to  cases  punishable  under  that  Regu- 
ation.  There  are  many  rejiaons  why  the  Legislature  may  have  thought  such  a 
limitation  desirable.  Theft — even  petty  theft — is  a  serious  oflfence,  punishable 
under  the  Penal  Code  with  imprisonment  for  three  years.  A  conviction  for 
thefB  permanently  affects  the  character  of  the  accused  and  entails  civil  dis- 
abilities, and  liability  on  a  second  conviction  to  greatly  enhanced  punishment. 
Conviction  for  the  trivial  offences  triable  undiM*  Regulation  XI  of  1816  entails 
none  of  these  consequences.  It  njay,  therefore,  well  have  been  thought 
that  the  power  of  transfer  wjis  necessary  in  the  one  class  of  cases  though  not 
in  the  other.  However  that  may  be,  wlif»n  the  words  of  the  enactment  are  plain  in 
tthemselves  and  c*in  reasonably  be  given  effect  to  in  their  ordinary  grammatical 
meaning,  we  think  that  they  should  be  so  interpreted. 

We,  therefore,  hold  that  the  Sub-Divisional  Magistrate  had  no  power  to 
transfer  the  cases  of  insult  pending  before  the  Village  Magistrate  to  the  Sta- 
toinary  Sub-Magistrate  of  Chidambaram  and  we  set  aside  his  order. 

As,  however,  the  transfer  is  on  the  merits  advisable,  we  in  exercise  of 
our  powers  under  section  29  of  the  Letters  Patent,  transfer  the  case  to  the 
Sub-Magistrate  specified  in  the  Sub-Divisional  Magistrate's  order. 


1903  Fehruart/  0.  I.  L,  R.  26  Mad,  419. 

APPELLATE     CRIMINAL— FULL  BENCH. 

Before  Sir  Arnold  White,  Chief  Justice,  Mr,  Justice  Subrahmania  Ayyar 

and  Mr,  J  test  ice  Davies, 
IN  THE  MATTER  OF  RAMAYA  NAIKA  (  Accused  ).  rmnoNER  ♦ 


CriiniudI  Ucvisiun  Case  Xo.  524  of  1902. 
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f  tmal  Code — Act  XLV  of  1860,  p.  187 — Rendoririg«.>siHtaiice  t'>  a  public  i^ervant— Refustil  \o 
sign  nearch  list  by  person  who  attended  ^.Mivii  .iiider  Abkun  law — Liability — ^Jriuiiiml 
Procedure  Code — Act  V  of  1898,  8.  1U3  (1)— Party  called  upon  to  attend  ai»d  witnestr  a 
eearch. 

A  person  was  called  upon  by  an  Abkari  Inspector  to  attend  a  f>earch  held  under  section 
103  of  the  Code  of  Criuiinal  Procedure,  and  did  so.  ii  •,  how  over,  retust^l  to  sign  the  search 
Jiflt  when  it  was  prepared.  On  a  charge  being  prel;eii\.ii  against  hini  uiidiT  seciiun  187  of  the 
Indian  Penal  'Jode  of  intentionally  omitting  to  assist  a  pubhc  servant  in  the  execution  of 
liis  duty. 

Held,  that  the  accused  wae  not  guilty  of  an  off  once  under  section  187.  Assuming  that 
a  person  called  upon  to  attend  and  witness  a  search,  under  sertion  lUii  of  the  Code  of  Criminal 
Procedure,  is  unuer  a  legal  obligation  to  attend  liie  nearch  and  sign  the  search  list,  the 
"assistance"  which  a  person  is  bound,  by  the  earlier  part  of  section  iHi  i»f  the  Penal  Code,  to 
reader  is  ejusdem  generis  with  the  various  foruis  of  arjsistance  referred  to  in  tiic  latter  part  of 
the  section.  It  must  have  some  direct  personal  relation  to  the  cxe-jution  of  the  duty  by  tl>e 
public  officer.  The  signing  of  the  search  list  required  by  section  1U3,  is  an  independent  duty 
which  is  impo8e4  on  the  witness,  whereas  the  word,  "assist.incc,"  as  used  in  the  section,  implies 
that  the  party  who  assists  is  doing  something  which,  in  ordinary  circumstances,  the  party 
assisted  could  do  for  himself. 

Question  referred  to  a  Full  Bench.  Accused  was  charged  before  the  Second- 
class  Magistrate  of  Kasaragod  taluk  with  having  wilfully  neglected  to  aid  a 
public  servant,  under  section  187  of  the  Indian  Penal  C«)de.  The  complaint 
-was  lodged  by  the  Sub-Inspector  of  Abkkri  and  Customs,  under  the  orders  of 
his  Inspector.  Complainant  stated  that  on  18th  March  1902  he  had  visited  a 
certain  house  with  the  object  of  searching  it  for  contraband  liquor  under  the 
Abkiri  Act.  He  called  upon  the  accused  and  others,  as  respectable  inhabitants 
of  the  locality,  to  accompany  him  and  witness  the  search.  The  accused 
attended  with  reluctance  and  was  present  during  the  search,  but,  as  the 
/;<)mplainant  alleged  wilfully  neglected  and  refused  to  attest  the  search  list,  tho- 
Jigh  his  attention  was  drawn  to  section  187  of  the  Indian  Penal  Code,  and  he 
was  warned  that  he  was  bound  to  comply  with  the  complainant  s  request.  It  wai* 
-stated  by  the  prosecution  that  the  reasons  whiph  the  accused  gave  for  his 
refusal  lyas  that  if  he  attested  the  search  list  he  would  have  to  attend  at  the 
ienquiry  aqd  at  Courts,  which  would  put  him  to  expense.  The  Magistrate  held 
that  this  was  not  a  lawful  excuse,  and  that  the  conduct  of  the  accused  wjis  an 
intentional  omission  to  render  or  furnish  assistance  within  the  meaning  of 
.viecrion  187»  and  inflicted  a  fine  of  Rs.  50  with  one  week's  simple  imprisonment 
pa  default.  An  appeal  to  the  Deputy  Magistrate  was  dismissed. 

The  accused  preferred  this  criminal  revision  petition. 

K.  N.  Ayya  for  petitioner. 

The  Public  Prosecutor  in  support  of  the  conviction. 

The  case  came,  in  the  first  instance,  before  Sahrahmani^  Ayj'^'^r  ^^^ 
Davies,  JJ.,  who  made  the  following. 

Order  OF  Reference  To  A  Full  Bench — The  accu'^fd,  on  requisition, 
fittended  a  search  held  under  section  103  of  the  C'^le  of  Criminal  Procedure, 
and  witnessed  the  search,  but  refused  to  sign  the  search  list  \yhen  it  wjus  duly 
])repared.  The  refusal  was  intentional.  The  question  is  whether  tho  accusef^ 
was  guilty  of  an  oflfence  under  section  187  of  the  Indian  Penal  Code.  Having 
r'^tjani  to  the  importance  of  the  question,  we  refer  it  for  the  decision  of  a 
f'ull  Bencl^. 


The  case  cam**  on  fi)r  hearincf  in  dm  c^urs^  h?f  ire  tlie    Fall    B^n^h    con- 
gtivUtc.l  as  above  when  the  Court  expressed  the  foUo\ving 
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Opinion. — For  the  purposes  of  the  question  referred  we  assume  that  a 
partj  called  upon  to  attend  and  witness  a  search  under  section  103  (1)  of  the 
Code  of  Criminal  Procedure  is  under  a  legal  obligation  to  attend  the  search  and 
sign  the  search  list. 

Section  187  of  the  Indian  Penal  Code  provides,  Mrst,  in  general  terms, 
for  the  punishment  when  a  person  being  bound  by  law  to  render  assistance  to 
a  public  servant  in  the  execution  of  his  public  duly  intentionally  omits  to  assist; 
secondly,  it  provides  for  the  punishment  when  the  assistance  is  demanded  for 
certain  specified  purposes.  We  think  the  "assistance"  referred  to  in  the  former 
part  of  the  section  is  ejusdem  generis  with  the  various  forms  of  assistance  spe- 
cified in  the  latter  half.  The  "assistance"  must  have  some  direct  personal  rela- 
tion to  the  execution  of  the  duty  by  the  public  officer.  The  signing  of  the  seareh 
list  required  by  section  103  is  an  independent  duty  imposed  on  the  witness. 
The  Word  "  assistance  "  as  used  in  the  section  implies  that  the  party  who 
assists  is  doing  something  which,  in  ordinary  circumstances,  the  party  assisted 
could  do  for  himself. 

Our  answer  to  the  question  referred  is,  that  on  the  facts  stated,  the  accu- 
sed wm  not  guilty  of  an    ofiFence  under  section  187  of  the  Indian  Penal  Code. 


1902,  January  U,  I.  L.  R.  26  Mad.  421. 

Befoi'^  Mr. ^Justice  Sulramania  Ayyar  &  Mr,  Justice  Bhashyara  Ayyangar^ 
VEMURI  SESHANNA  and  another,  Accused  in  Criminal  Cask 

No.  180  OF  1902* 

Criminal  Procedure  Code — Act  V  of  1 898,  s.  423  (b) — Conviction  of  two  accused  and  Order 
against  both  accused  to  pay  Court  and  process  fees  in  equal  shares — Acquittal  of  on© 
accused  on  appeal — Order  by  Appellate  Court  for  entire  Court  and  process  fees — 
Legality — '*  Enhancement  of  sentence.  " 

A  Magistrate  convicted  two  accused,  and,  in  addition  to  the  sentences  which  he  passed 
on  them,  ordered  them  to  pay  the  Court  and  process  foos  in  equal  shares.  The  Appellate  Court 
ILoquitted  one  of  the  accused  and  ordered  the  other  accused  (whose  conviction  was  affirmed) 
to  pay  the  whoje  amount  of  the  Court  and  process  fees  : 

HM,  that  the  order  of  the  Appellate  Court  was  le.2:al  under  section  423  (d)  of  the  Cri- 
minal Procedure  Code  and  did  not  amount  to  an  enhancement  of  sentence  within  the  meaning 
of  section  423  (6).  Fees  ordered  to  be  paid  under  section  31  (\v)  of  the  Court  Fees  Act  are 
recoverable  as  if  they  were  tines  injposed  by  the  Court,  but  they  are  not  part  of  the  fine  im- 
posed as  a  punishment  for  the  oif ence. 

Qtieen-Empress  t?.  Tangavalu  Chetti,  (I.  L.  R.,  22  Mad.,  153),  and  the  High  Court 
Ruling.  20th  July  1870,  (5M.  H.C.  K.,  App.  28)  distinguished. 

Sentence,  on  two  accused,  to  undergo  imprisonment  and  to  pay  a  fine,  respe- 
ctively, and  to  pay  Rs.  3-2-0  in  equal  proportions  on  account  of  Court  and 
process  fees.  On  appeal,  the  Head  Assistant  Magistrate  altered  the  conviction 
in  the  case  of  the  first  accused,  btit  confirmed  the  sentence,  and  quashed  the 
conviction  in  the  case  of  the  second  accused.  He  also  directed  that  the  Court 
and  process  fees  should  be  paid  by  the  first  accused  alone  to  the  complainant. 
The  District  Magistrate  referred  the  case  for  orders,  as  he  entertained  a  doubt 
as  to  the  legality  of  the  Head  Assistant  Magistrate's  order,  as  the  order  to    pay 


o  Case  referred  for  the  orders  of  the  High  Court,  under  section  438  of  the  Code  of  Cri- 
minal Procedure,  by  K.  M.>rris,  District  Magistrate  of  Kistna,  in  his  leUer  dated  2yth  Novem 
ber  1902,  Reviijion  Case  No.  1329  qi  1902, 


Digitized  by 


Google 


-246  I.  L.  R.  26  Mad.  454. 

the  costs  was  an  integral  part  of  the  sentence,  and  to  enhance  the  liability  of 
the  first  accused  by  ordering  him  to  pay  the  whole  of  the  Rs.  3-2-0  instead  of 
only  a  half  of  it  was  to  enhance  his  sentence,  which  an  Appellate  Court  m 
debarred,  under  section  423  of  the  Criminal  Procedure  Code,  from  doing.  He 
relerred  to  Qiieen-Empresa  v.  Tangavalw  Ghetti{  1  ) 
The  Court  made  the  following 

Order. — We  think  that  the  action  of  the  Appellate  Magistrate  is  legal 
under  section  423  (cJ),  Criminal  Procedure  Code,  and  it  does  not  amount  to  ao 
enhancement  of  sentence  within  the  meaning  of  section  423  (6).  Under  sectioa 
SI  (  iv  )  of  the  Court  Fees  Act,  the  fees  ordered  to  be  repaid  under  that  sect- 
ion are  to  be  recovered  as  if  they  were  fines  imposed  by  the  Court,  but  there 
is  no  warrant  for  treating  the  same  as  part  of  the  fine  imposed  as  a  punish- 
ment for  the  offence.  The  present  case  is  distinguishable  from  (^ueen- Empress 
T.  Tangavalu  Cheitiil)  and  from  the  High  Court  Ruling,  Wth  July  I870{2), 
though  the  view  which  we  take  is  in  apparent  conflict  with  them.  We  there- 
fore see  no  reason  to  interfere. 


1902,  September  17,  25.  I.  L.  R.  26  Mad.  454. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Moore. 

CHEKUTTY  and  two  others  (Accused)  Petitioners,  v.  EMPEROR, 

Respondent* 

Criminal  Procedure  Code — Act  V  of  1898,  s.  235 — "  Same  transaction  " — Kidnapping  of  child 
and  assault,  at  a  later  date,  on    mother — Conviction — Validity. 

An  accused  was  charged  and  tried  at  one  trial  with  the  offences  of  kidnapping,  wrong- 
ful confinement  and  assault,  and  convicted.  The  case  for  the  prosecution  was  that  the  accus- 
ed had  kidnapped  and  wrongfully  confined  a  boy,  and  that  when  the  boy's  mother,  a  day  or 
two  afterwards,  went  to  the  house  of  the  accused  and  asked  that  the  boy  might  be  allowed 
to  return  to  her,  the  accused  assaulted  the  mother.  The  conviction  Mras  upheld  by  the  Sessions 
Court.  Oil  a  revision  petition  being  preferred  in  the  High  Court. 

Held,,  that  the  charge  of  assault  ought  to  have  been  brought  separntely  and  tried  sepa* 
rately.  The  kidnapping  and  the  assault  were  not  committed  in  one  series  of  acts  »o  connected 
together  as  to  from  one  transaction.  The  offence  of  kidnapping  is  coniplery  whun  the  nwiwr  is 
actually  taken  from  lawful  guardianship,  and  it  is  not  an  offence  c«»ntiiiuing  as  long  as  the 
minor  is  kept  out  of  such  guardianship.  Even  assuming  that  on  tiie  facis  of  this  ciwe  the 
process  of  *'taking"  or  "enticing"  was  going  <m  at  the  timoof  theallej^^t^d  assault  on  the  mother,, 
it  was  doubtful  whether  the  assault  was  one  of  a  series  of  acts  m*  connecteii  togetlicr  im  to 
font!  the  same  transaction,  and  the  charge  of  assault  should  have  b'ien  brougijt  acul  tried 
separately. 

Charges  against  first  accused,  of  kidnapping,  wrongfnl  confinement  and  jw«^a]t> 
under  sections  363,  343  and  352  of  the  Indian  Penal  Code  ;  agaiiKsfc  jwcond 
and  third  accused  of  abetment  of  wrongful  confinement  and  ii.^sault.  The 
charge  against  first  accused  was  that  he  kidnapped  and  wrongfully  coi;>Hned 
a  boy  who  was  in  his  service,  and  that  when  the  boy's  mother  came,  a  day  or 
two  afterwords,  and  asked  that  the  boy  might  be  allowed  to  return  to  her^ 
first  accused  assaulted  her.  The  Special  Assistant  Magistrate  of  Malabar 
convicted  first  accused  of  all  the  three  offences  with  which  he  was  charged.  He 
also  convicted  the  other  two  accused.  The  accused  appealed  to  the  acting^ 
Sessions  Judge,  who  upheld  the  convictions  and  sentences.  The  accused  now- 
preferred   this  revision  petition. 

'  [1]  I.  L.  R..  22  Mad ,  153  [2]  5  M.  H.  C.  R.,  App.  28. 

o  Criminal  Kevieion  Case  No.  261  of  1902. 
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Dr.  Swaminatha  for  petitioner. 

The   Acting  Public   ProBecutor  in  support  of  the  conviction. 

Sir  Arnold  White,  C.  J. — In  this  case  the  first  accused  was  charged 
iieith  kidnapping  (  section  363,  Indian  Penal  Code  ),  wrongful  confinement 
<  section  343  )  and  assault  (  section  352  )  and  the  second  and  third  accused 
^ere  charged  with  abetment  of  wrongful  confinement  and  abetment  of  assaultw 
The  case  against  the  first  accused  was  that  he  kidnapped  and  wrongfully 
confined  a  wy  who  was  in  his  service  as  a  cowherd,  and  that,  on  the  boj's 
mother  a  day  or  two  afterwards,  coming  to  the  honse  of  the  first  accused  and 
asking  that  the  boy  should  be  allowed  to  return  to  her,  he  assaulted  the 
mother.  The  first  accused  was  charged  with  three  distinct  oifences  and  tri^d 
-at  one  trial  for  the  three  offences.  The  question  is,  were  the  three  offences 
committed  in  one  series  of  acts  so  connected  together  as  to  form  the  same 
transaction  within  the  meaningof  section  235  of  the  Code  of  Criminal  Procedure. 
If  they  were  not,  the  charge  was  bad  and  the  trial  was  bad.  No  question 
arises  with  regard  to  the  charges  of  kidnapping  and  wrongful  confinement. 
The  question  is,  were  the  kidnapping  of  the  boy  and  the  assault  on  the  mother 
committed  in  one  series  of  acts  so  connected  together  as  to  form  the  same 
transaction.  In  my  opinion  they  were  not.  In  support  of  the  conviction  it 
^as  argued  that  the  offence  of  kidnapping  was  continuous  and  that  the  assault 
on  the  mother  having  been  committed  during  the  continuance  of  the  kidna- 
pping the  two  offences  were  committed  in  one  series  of  acts  so  connected 
together  as  to  form  the  same  transaction.  It  has  recently  been  held  by  a 
Full  Bench  of  the  Calcutta  High  Court  in  Nemai  Chattoraj  v.  Queen  Empress 
\1)  that  the  offence  of  kidnapping  from  lawful  guardianship  is  complete  when 
the  minor  is  actually  taken  from  lawful  guardinship  and  that  it  is  not  an  offenc^ 
continuing  as  long  as  the  minor  is  kept  out  of  such  guardianship.  The  Madras 
case  (  Reginaw.  oamia  Kaundan  (2)  )  as  the  Chief  Justice  of  the  Calucutta 
High  Court  points  out  in  the  case  just  referred  to  was  a  case  of  kidnapping 
out  of  British  India  and  as,  when  the  accused  intervened,  the  boy  had  nob 
been  actually  taken  out  of  British  India  the  process  of  taking  was  regarded  as 
continuing.  I  agree  with  the  view  of  the  Calcutta  High  Court,  but  even 
assuming  that,  on  the  facts  of  the  present  ciise,  the  right  view  is  that  the 
process  of  "  taking  "  or  "  enticing  "  the  boy  was  going  on  at  the  time  of  the 
alleged  assault  on  the  mother,  I  should  feel  considerable  doubt  as  to  whether 
the  assault  on  the  mother  was  one  of  a  series  of  acts  so  connected  together  as 
to  form  the  same  transaction. 

I  think  the  charge  of  assault  ought  to  have  been  brought  separately  and 
tried  separately.  The  Magistrate  in  general  terms,  finds  the  three  accused 
guilty  of  the  offences  with  which  they  were  charged  and  sentences  the  first 
accused  to  two  years'  rigorous  imprisonment  and  the  second  and  third  accused 
to  nine  months'  rigorous  imprisonment  each,  and  the  Sessions  Judge  finds 
that  the  three  charges  are  supported  by  the   facts  and  dismisses  the  appeal. 

In  this  state  of  things  it  seems  to  me  that  the  proper  order  for  us  to 
make  is  to  set  aside  the  convictions  and  to  order  the  retrial  of  the  three 
accused. 

Moore,  J. — I  concur. 
[1]  I.  L,  B.,  27  Calc,  1041.  [2]  I.  L.  R.,  1  Mad.,  17S.  *" 
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1902,  September  30.  I.  L.  R.  26  Mad.  463. 

Before  Mr.  Justice  Davies  and  Mr.  Justice  Benson* 
IN  RE  BALAMBAL  (Second  Accused),  Petitioner. 

Penal  Code— Act  XLVuf  18(50,  8.   498 — "Enticing  away"   a   woman— Charge   of   abetment 

against  the  woman  enticed — Validity. 

Where  a  man  has  been  c(»nvicted  of  enticing  away  a  woman,  under  section  498  of  the 
Indian  Penal  Code,  the  woman  who  was  enticed  away  by  him  cannot  be  guilty  as  an  abettor. 

Whether  a  woman  could  \ye  convicted  of  abetting  the  taking  away  of  herself  within  the 
meaning  of  section  4*j8— Quaere. 

'Charge  (  against  first  accused  )  of  enticing  away  a  married  woman  (  second 
accused  )  under  section  498  of  the  Indian  IViml  Code  and  (against  second 
accused  )  of  abetment  of  that  offence  under  soctiiuis  498  and  109  of  the  Indian 
Penal  Code.  The  Sub-Magistrate  of  Ging(e  convicted  both  accused,  sentenc- 
ing first  accused  to  six  months*  rigorous  imprisonment  and  to  pay  a  fine  of 
Bs.  100,  with  one  month  s  further  rigorous  imprisonment  in  default,  and  sent- 
encing .second  accused  to  three  months'  simple  imprisonment.  This  reference 
wa.s  made  by  the  District  Magistrate  on  the  ground  that  as  the  second  accused 
was  the  woman  whom  first  accused  was  charged  with  enticing  away,  the  second 
accused  could  not  be  punished  as  an  abettor. 

The  Public  Prosecutor  in  support  of  the  reference. 

Judgment. — Whether  a  woman  could  be  convicted  of  abetting  "  the 
taking  away  "  of  herself  within  the  meaning  of  section  498,  Indian  Penal  Code» 
we  need  not  now  decide,  as  that  is  not  the  offence  charged  against  her,  but  w** 
are  of  opinion  that  when  a  man  is  convicted,  as  in  this  case,  of  "  enticing 
away  "  a  woman  under  section  498  Indian  Penal  Code,  the  woman  cannot  be 
guilty  as  an  abettor. 

We  set  aside  the  conviction  of  Balambal  on  a  charge  of  abetting  the  ent- 
icing away  of  herself,  and  direct  that  her  bail   bond  be  discharged. 


1902.  October,  7.  I.  L.  R.  26  Blad.  464. 

Before  Mr,  Justice  Davies  and  Mr,  Justice  Benson, 
SINGARAJU  NAGABHUSHANAM  (Accused),  Petitioner.* 

Penal  Code — Act  XLV  of  1860,  s.  500 — Defamation — True  statement  that  complainant   had 
been  convicted  of  theft  and  sent  to  jail — Conviction — Validity. 

An  accused,  who  was  the  trustee  of  a  temple,  was  convicted  of  defamation,  the  alleged 
defamatory  statement  heing  that  the  complainant,  who  performed  the  worship  in  a  temple, 
had  been  convicted  and  sent  to  jail  for  the  theft  of  idols  belonging  to  the  temple.  At  the  time 
when  the  statement  was  made,  an  appointment  was  in  question  in  connection  with  the  temple. 
Held,  on  revision,  that  the  accused  was  justified  in  making  the  statement,  either  in  the 
interest  of  the  temple,  or  because  the  statement  was  no  more  than  a  publication  of  the  result 
of  proceedings  in  a  Court  of  Justice. 

Charge  of  defamation  under  section  600  of  the  Indian  Penal  Code.  The 
complainant  was  the  priest  performing  the  worship  in  the  temples  of  Agasthy- 
swara  Swamy  and  Ramalingesvvara  Swamy  in  Pedana.  The  alleged  defamatory 
matter  was  written  on  a  post-card,  which  was  sent  to  and  received  by  compla- 
inant in  the  ordinary  course  of  post.  The  Magistrate  found  that  the  signature 
on  one  card  was  that  of  the   accused.     The   writing  stated   that   some    years 

•  [  Criminal  Revision  Case  No.  36  of  1902.  ] 

•  CrimimiL  Revifiion.  Petition  No.  2i»8  of  1902.. 
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previously  the  complainant  had  been  sent  to  jail  in  connection  with  a  case  of 
theft  of  idols  in  the  temple  of  Ranialingpswara  Swanjy.  Complainant  admitted 
that  this  was  true.  The  Magistrate  lield,  however,  that  this  was  immaterial. 
He  convicted  the  accuse<i,  imposing  a  tine  of  Rs.  25  with  an  alternative  of 
one  month's  rigorous  imprisonment. 

The  accused  preferred  this  Criminal  Revision  Petition. 

P,  Nagabhitshanam  for  petitioner. 

K.  Sreenivasa  Ayynnfpir  for  complainant. 

Davies,  J. — I  am  unable  t()  see  wherein  the  defamation  consists.  The 
complainant  had,  as  a  matter  of  fact,  been  convicted  of  theft  and  sent  to  jail 
^nd  that  theft  was  of  property  belonging  to  the  very  temple  the  appointment 
to  the  "  archakaship  "  of  \vhi<;h  wim  in  question.  There  was  no  harm  in  the 
accused,  who  is  the  trustee  of  Uie  teuiple,  publishing  that  fact  in  order  to 
forestall  the  complainant  from  setting  up  his  rights  in  regard  to  a  joint 
**  archakaship  "  because  it  was  in  the  interests  of  the  temple  that  the  trustee  so 
acted.  The  conviction  must  be  set  aside  and  the  line,  if  levied,  be  refunded. 

Benson,  J. — The  statement  alleged  to  be  defauuxtory  is  that  the  com- 
plainant had  gone  to  jail  for  having  carried  away  certain  idols.  Thatstatenaent 
was  true,  and  the  alleged  delamatory  statement  wjus  no  more  than  the  publica- 
tion of  the  result  of  proceedings  in  a  court  of  Justice,  which  is  specially 
-declared  to  be  no  defamation  by  exception  4  to  section  499  of  the  Indian 
Penal  Code. 

The  conviction  must  be  reversed  and  the  fine,  if  levied,  refunded. 


1902,  October  7.  I.  L.  R.  26  Mad.  465. 

Before  Mr,  Justice  Davies  and  Mr.  Justice  Benson, 
MEYYAN  AND  ANOTHER  (ACCUSED),  V.  EMPEROR  ( Respondent ).§ 

Criminal  Procedure  Code — Act  V  of  18118,  ss.  S'Jl,  407 — Sentence  of  \vhippinj>  by  Second-class 

Magistrate — Appeal — Application  for  postponement   of  sentence  till   bearing  of  appeal — 

Refusal— Validity. 

Wh»^n  a  Second-class  Magistrate  passes  a  sentence  of  whipping  only,  without  imprison- 
ment ho  has  no  power  to  postpone  the  execution  of  the  sentence  |.>ending  an  a^^al  t)y  the 
accused.  It  is  only  when  whipping  is  :4d«le;l  to  impriaonnicnt  in  an  appealahlo  case  that  the 
-whipping  may,  and  ought  to,  be  postponed  under  section  .'iUl  of  the  Criminal  Proced  ire  Code. 

Sentence  of  whipping  passed  by   the    Second-class  Magistrate    of  Sivaganga. 
The  Magistrate  refused  to  allow  time  for  an  appeal    to    be    preferred,   and    the 
sentence  of  whipping  was  e.xecuted.     Upon  the  appeal  being    heard,    the   sen- 
tence Wfis  quashed.   The  District  Magistrate  made  this  reference  to    the   High 
Court  as  to  whether  the  execution  of  a  sentence  of  whipping,    when    it    is    the! 
«ole  punishment,  may  be  post|x)ned  to  aliow  time  for  an  ap[)eal  to  be  pieferred. 
Order. — In  our  opinion  the  refusal    of   the    Second-class    Magistrate   to  • 
}>ostpone  the  sentence  of  whipping  pending  the  intended  appeal   of  the  accused 
was  the  only  ord<r  he  could  legally  pass.    The  Code  makes  no  provision  where-  \ 
by  a  Magistrate  imposing  a  sentence  of  whipping  only  can  suspenfl    its    execu-  ; 
tion,  nor  does  it  provide  for  the  detention  or' ii  person  vso  sentenced  to   allow    of 
hi.s  appealing,  nor  for  his  re-arrest  to  undergo  the  whipping  it'  the    sentence    is 


®  Cabc  relcrred  (Ciiuiind  hcvibioa  Case  Xo.  'Al  of  VjyJ'l^, 


Digitized  by 


Google 


250  I.  L.  R,  26  Mad.  461 

confirmed  on  appeal.  It  is  only  when  whipping  is  added  to  imprisonment  itf 
an  appealable  case  that  whipping  may,  and  ought  to,  be  postponed  (section  39 1, 
Criminal  Procedure  Code). 

No  doubt  this  state  of  the  law.  in  effect,  deprives  persons  sentenced  by  a 
Second-class  Magistrate  to  whipping  only,  of  the  right  of  appeal  which  sec- 
tion 407,  Criminal  Procedure  Code,  gives  them  and  we  agree  with  the  District 
Magistrate  that  such  a  result  is  unsatisfactory.  It  can,  however,  only  be 
corrected  by  the  Legislature.  The  difficulty  does  nob  arise  in  the  case  of  First- 
class  Magistrates,  as  the  Code  gives  no  right  of  appeal  against  a  sentence  of 
whipping  only  by  such  Magistrates  (section  413  of  the  Criminal  Procedure  Code).- 


1902.  October  15.  I.  L.  R.  26  Mad.  467 

Before  Mr.  Juf^iice  Snbralnnania  Ayyar  and  Mr.  Justice  Davies. 

GUZZALA  HAKUMAN  (  Prisoner  ),  Appellant,  v.  EMPEROR, 
Respondent.  * 

Penal  Code — Act  XLV  of  1860,  sp.  395,  411— Chnrpcs  of  dacoify  and  receiving  stoleir 
property — Charge  to  jury — Punsession  of  stolon    proj  crt} — Mi^^direetion. 

On  the  trial  of  an  accused,  before  a  Jndf^e  and  jury  at  a  Court  of  Session,  for  dacoity 
and  receiving  stolen  property,  the  Judge,  in  liis  charge  to  the  jury,  directed  them  tliat  the 
fact  of  a  8t(den  shirt  having  been  found  in  possession  of  the  accused  two  months  after  the 
dacoity,  was  sufHcient   to  justify  them  in  convicting  the  accused  of  the  dacoity: 

Held,  on  appeal,  that  this  was  a  misdirection.  Whether  the  prossession  of  the  stolen 
property  was  recent  enough  to  warrant  a  coviction  for  a  substantive  oifencc  was  a  matter  enti- 
rely for  the  jury  and  should  not  have  been  put  to  them  in  the  po»itive  way  which  the  Judge 
adopted. 

Charges  of  dacoity,  under  section  395,  and  of  receiving  stolen  property  under 
section  411  of  the  Indian  Penal  Code.  The  Sessions  Judge,  in  the  course 
of  his  charge  to  the  jury,  gave  the  following  direction: — 

"  This  is  a  simple  case.  On  31st  January  of  thi.M  year  a  dacoity  took 
place  at  Sanganakal  in  the  house  where  the  clerks  of  the  District  Court  were 
staying.  Prosecution  witnesses  Nos,  1  and  2  are  two  of  the  clerks  who  wero 
there.  The  first  of  them  lost,  among  other  things,  a  flannel  shirt.  This  shirt 
is  identified  both  by  the  clerk  and  the  man  who  made  it  for  him  (  prosecution 
third  witness  ),  and  also  the  tailor  (  prosecution  fourth  witness  ),  who  cut  the 
shirt  from  the  cloth.  Two  months  afterwards,  in  connection  with  the  investi- 
gation of  another  dacoity  at  Halvi,  the  Yemmiganur  Inspector  (  prosecutiorx 
fifth  witne.*^s  ),  searched  the  houses  of  Korachas  and  also  surrounded  certain 
date  topes  where  a  wandering  gnng  of  Korachas  was  encamped.  Four  out  of 
ten  wandering  Korachas  were  captured.  One  of  these  is  the  prisoner  before 
the  Court.  Upon  him  was  found  the  identical  shirt  lost  by  the  clerk  in  the 
dacoity.  Two  Inspectors  (  prosecution  witnesses  Nos.  5  and  6  ),  who  were 
present  at  the  arrest  of  the  accused  prove  that  he  was  actually  wearing  the 
tell-tale  garment.  The  prossession  of  a  dacoited  article  within  so  short  a  time 
after  the  commission  of  the  dacoity  is  evidence  of  dacoity  against  the  accused 
unless  he  can  prove  that  he  honestly   came  by  it.  " 

The  jury  convicted  the  accused  on  both  charges  and  the  Judge  sentenced 
him  to  five  years*  rigorous  imprisonment  (  the  prisoner  admitting  a  previous 
conviction  ). 


^  Criminal    Appcnl  N'o.  6B2  of  \%)2. 
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The  accused  preferred  this  appeal   but  was  not  represented. 

The  Public    Prosecutor   in  support  of  the  conviction. 

Judgment. — There  was  a  clear  misdirection  to  the  jury  in  the  Judge's 
•directing  them  that  the  finding  of  the  stolen  shirt  with  the  accused  two 
months  after  the  dacoity  was  "  so  shore  "  a  time  as  to  justify  them  in 
convicting  the  accused  of  the  dacoity  itself.  Whether  the  possession  of  the 
stolen  property  was  recent  enough  to  warrant  a  conviction  for  the  substantive 
offence  was  a  matter  entirely  for  the  jury,  and  should  not  have  been  puttotbem 
in  the  positive  way  which  the  Judge  adopted,  The  jury  have  not  only  convi- 
cted the  accused  of  being  in  possession  of  stolen  property  under  section  411, 
Indian  Penal  Code,  but  have  also  found  him  guilty  of  dacoity  itself.  This  is 
manifestly  a  contradictory  finding  for  if  a  man  steals  an  article,  he  cannot 
also  be  convicted  of  receiving  it,  and  the  verdict  of  the  jury  as  it  is,  cannot 
stand.  We  think  the  jury  primarily  intended  to  convict  the  accused  of  the 
oflfence  under  section  411,  Indian  Penal  Cede,  and  their  conviction  of  the 
offence  of  dacoity  as  well  was  due  to  the  misdirection  pointed  out  above.  We 
therefore  set  aside  the  verdict  of  guilty  of  dacoity  and  confirm  the  verdict  of 
guilty  of  the  offence  under  section  411,  Indian  Penal  Code.  In  lieu  of  the 
sentence  inflicted  by  the  Judge,  we  sentence  the  prisoner  to  two  years*  rigorous 
imprisonment  under  sections  411  and  75  of  the  Indian  Penal  Code. 


1902.  October  17.  I.  L.  R.  26.  Mad.  469. 

Before  Sir  Arnold  White,  Chief  Justice. 
KANNOOKARAN  KUNHAMAD  and  others  (Petitioners).,  v.  EMPEROR, 

RESPONDEXTf 

■Crirainal  Procedure  Code — Act  V  of  1808,  8.  106 — Order  for  aeeurity  to  keep  the   peace   on 
convictions  for  offences  not  necessarily  involving  a  breach  of  the  peace — \raHdity. 

Certain  accused  were  convicted  of  theft,  of  mischief  and  of  being  members  of  an  urt- 
lawful  assembly.  They  were  sentenced  to  imprisonment  and  were  further  reiiuired  to  give 
security  to  keep  the  peace.  Tiiere  was  no  linding  that  a  breach  of  the  peace  had  been 
committed  by  them. 

Held^  on  revision,  that  the  order  requiring  them  to  give  security  for  keeping  the  peace 
must  be  set  aside,  as  none  of  tlie  offences  for  which  they  had  been  convicted  necessarily 
involved  a   breach  of  the  peace. 

Whether  such  an  order  might  be  made  in  a  case  in  which  a  person  is  not  accused  of  an 
offence  involving  a  breach  of  the  peace,  hut  there  is  nevertheless  an  express  linding  that  a 
breach  has  been  committed. — Queers, 

(  Note :— This  case  is  R  :  8  C.  W.  N.  517.  ) 
Order  requiring  accused  to  give  security  for  keeping  the  peace.  Petitioners 
"Were  convicted  of  theft,  of  mischief  and  of  being  membei-s  of  an  unlawful 
assembly.  The  Joint  Magistrate  of  Malabar,  before  whom  they  were  tried 
sentenced  them  to  different  terms  of  imprisonment,  and  ordered  them  to  furnish 
s^^curity  to  keep  the  peace  for  one  year  under  section  103  of  the  Code  of 
Criminal  Procedure.  Petitioners  appealed  to  the  Acting  Sessions  Judge,  who 
upheld  the  convictions,  the  sentences  and  the  order.  Petitioners  preferred  this 
criminal  revision  petition. 

Ryru  Namhiar   for  petitioners. 
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Order.— In  tliis  case  the  accused  were  convicted  of  theft  (  section  329 
of  the  Indian  Penal  Code  ;,  of  mischief  (^section  426  of  the  Indian  Penal  Code) 
nnd  of  being  members  of  an  unlawful  as.senibly  (  section  143  of  the  Indiaa 
Penal  Ctnie  ).  None  of  these  offences  necessarily  involve  a  breach  of  the 
peace.  I  express  no  opinion  as  to  whether  in  a  Crise  in  which  a  person  is  nolv 
accused  of  an  offence  involving  a  breach  ot*  the  peace,  or  of  taking  unlawful 
measures  with  the  evident  intention  of  coniniir.ting  the  .^auie,  but  in  which. 
lher3  is  nevertheless  an  express  finding  that  a  breach  <»f  the  peace  has  been 
commif.ted  or  unlawful  measures  taken  with  the  evident  intention  of  commi- 
tting thi  .same,  the  acciwed  could  be  called  upon  to  give  security  to  keep  the 
peace  under  section  106  of  the  Code  of  Criminal  Procedure.  There  are  no 
«uch  findings  in  the  present  case.  So  much  of  the  sentence  as  retjuires  the 
Hocused  to  give   security  for  keeping  the  peace  must  be  set  aside. 


1902.  October  28.  I.  L.  R.  26  Mad.  470. 

Before  Sir  Arnold  While,  Chief  Jufii ice,  and  Mr.  Jtidice  Benson, 
EMPEROR,  Complainant,  V.   VENKANNA   PRABHU  and 

FOURTEEN    OTHERS    (  ACCI'SED  ).  J 

Forest  Act  — (  Madrid  )  Act  V  of  188*2,  a.  21  (  a  )— "  Clearing  "—Removal  of  trees  or 
shrubs — 'Jonvietion    where    no  evidence  of  such  renjoval — Validity. 

Tlie  word '*  clearing  "  as  it  is  used  ifl  section    21    («)   of  the   (Madras)  Forest  Act  of 
1882,  means  something  in  the  natuie  of  the  removal  of  trees  or  shrubs.     Certain  accused   were 
convicted  of  an  offence  under  the  section,  but  tiiere  was  no  evidence  on  the  pari  of   the   prose- 
cution to- show  that  tlrere- had  been  any  removal  of  trees  or  shrubs  by   the*  accused,    or   that 
cultivation  of  the  land  in  <iiiestion  could  not  have  been  carried  on  without  such  removal. 

ffeld^  that  there  was  no  evidence    that   the   accused  had  eomn*itted  an  act  prohibited 
by  section  21. 

Convictions,  under  section  21  (a)  of  the  (  Madras  )  Forest  Act,  1882,  for 
making  a  "  fresh  clearing,  "  as  prohibited  by  section  7,  on  reserved  forest  land. 
The  convictioins  were  con  firmed  by  the  General  Duty  Deputy  Magistrate.  The 
case  was  referred  to  the  High  Court  by  the  Sessions  Judge  of  South  Canara, 
from  whose  letter  of  reference  it  appeared  that  the  accused  admitted  that  they 
had  enttivated  the  land  in  question^  but  nminfcained  that  it  had  been  cultivated 
previously  ;  also  that  there  was  no  evidence  on  the  part  of  the  prosecution, 
that  the  accused  had  removed  any  trees  or  shrubs  from  the  land. 
The  Acting  Public  Prosecut'^r  in  support  of  the  reference. 

Order. — Both  the  lower  Courts  appear  to  have  based  their  decisions  on 
the  assumption  t bit  the  mere  cultivation  of  the  land  in  (juestion  involved 
a  "  clearing  "  within  the  meaning  of  section  21  {a)  of  the  Madras  Forest  Act, 
1882,  and  that  the  only  point  for  cosideration  was  whether  what  had  been  done 
by  the  accused  was  "  fresh.  "  It  seems  to  us  tliat  the  word  "  clearing  "  means 
something  in  the  nature  of  the  removal  of  trees  or  shrubs.  The  provision  is  a 
penal  one  and  must  b^  v^trictly  construed.  There  is  no  evidence  that  there  was 
any  removal  of  trees  or  shrubs  by  the  accused  or  that  cultivation  of  the  land  in 
questioji  could  not  be  carried  oji  witliout  such  removal.  In  our  judgment  there 
is  no  evidence  that  the  accused  committed    an  act  prohibited  by  section  21. 

The  conviction  and  sentence  must  be  set  aside  and  the  fine,  if  paid,  must- 
be  refunded. 


X  Case  referred   No   h:>  of  11)02. 


Digitized  by 


Google 


I.  L.  R.  2&  Mad.  471.  253^ 

1902.  October  28.  I.  L.  B.  26  Mad.  471. 

Before  Sir  Arnold  White,  Chief  Jiistice,  and  Mr.  tJusiire  Bevson. 

BELAGAL  RAMACHAKLU  (Second  Defendant),  Petitioner,  v. 
EMPEROR;  Respondent.  ♦ 

Criminal  Procedure  Code — Act  V  of  181*8,  ss.  112,  118,  144,  145 — Notice  to  give  Kecuritv  for 
tliree  iiiuutlis — Order  lo  ^ive  security  lor  twelve  uionths — Validity — Discretion  to  procee«i 
under  8. 107  orsa.  1-14  and  145. 

Where  a  notice  in  issued  under  section  112  of  the  Code  of  Criujinal  Procedure  to  a  <le- 
fendanc  to  show  cause  why  he  sliouli  u<»t  j;ive  Security  to  he  of  ^ood  behaviour  for  thrne 
months,  the  Magi.«irate  lias  no  power  to  order  security  lo  he  given  for  a  hunger  period. 

Where  a  defendant  is  found  hy  tlie  Magistrate  to  he  in  prossession  of  lajid  ahout 
"Which  a  dispute  occurs,  the  Mngistiate  is  lU't  lound  to  act  under  seetiiniH  144  and  1-16  hut 
has  a  discretion  to  proceed  either  under  section  107  or  under  sections  144  and  145  of  the  Code. 

Dolegohind  Chowdhry  i\  Dhanu  Khan,  (I.  L.  K.,  25Ch1c.,  551)),  distinguished. 
(  Note :— This  case  is  Fol.  32  Calc.  966-9(i8.  ) 

Order  to  give  security  to  keep  the  peace.  The  Head  Assistant  Magistrate  of 
Hospet  ordered  two  defendants  to  execute  a  bond  for  Rs.  iOO,  with  one  surety 
€ach  for  a  like  sum,  to  keep  tlie  peace  for  a  year.  The  notice  which  had  been 
issued  to  the  defendants  called  on  them  to  siiow  cause  why  they  should  not 
^ive  security  to  be  of  good  behaviour  for  three  months.  JSecond  defendant  filed 
this  criminal  revision  petition,  contending  that  the  order  was  wrong:  and  that 
having  regard  to  the  finding  of  the  Magistrate  that  the  petitioner  was  in  actual 
possession  of  the  lands  over  which  the  disputu  arose,  the  Magistrate  should  if 
at  all,  have  taken  security  only  from  the  first  defendant,  or  otherwise  protected 
the  petitioners  possession  under  section  145  of  the  Code  of  Criminal  Procedure. 

T,  8,  Krishna  Ayyar  for  petitioner. 

The  Acting  Public  Prosecutor  in  support  of  the  order. 

Order. — The  notice  under  section  112,  Criminal  Procedure  Co'de,.  was  to 
the  petitioner  to  show  cause  why  he  should  not  give  security  to  bo  of  ijood 
behaviour  for  three  months,  but  the  order  afterwards  issued  under  section  118 
binds  the  parties  for  a  year. 

Section  118  expressly  provides  that  "no  person  shall  be  ordered  to  give 
security  ....  for  a  period  longer  than  that  specified  in  the  order  made 
nnder  section  112.  The  Magistrate  had  no  power  to  make  an  order  for  more 
than  three  months,  the  term  in  the  notice  issued  under  section  112. 

We  therefore  revise  the  Magistrate  s  order  by  substituting  three  months 
for  one  year. 

It  is  urged  that  the  proper  course  was  for  the  Magistrate  to  have  acted 
under  section  144,  145,  Criminal  Procedure  Code,  and  reliance  is  placed  on 
the  case  o^  D'olegobind  Choxvdhry  v.  Dhanii  Khan  (1). 

The  facts  in  that  case  are  clearly  distinguishable  from  those  in  the  present 
case,  but  even  were  it  otherwise  we  are  not  prepared  to  say  that  we  should 
take  the  same  view.  We  think  the  Magistrate  has  a  discretion  to  proceed 
under  section  107  or  sections  144,  145,  Criminal  Procedure  Code. 


^Criminil  Revision  Case  No.  400  of  IDO'J.  (1 )  I.  L,  U.,  25  Calc,  559. 
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1902,  December  8.  I.  L.  R.  26  Mad.  475. 

Before  Si/r  Arnold  Vfkite  Chief  Justice, 

ABDUL  AZEEZ  SAHIB  (Accused),  PETinoNER  v.  CUDDAPAH 
MUNICIPALITY  (Complainant),  Respondent* 

District  Municipalities  Act — (Matlras)  Act  IV  of  1884  as  amended  by  (Madras)  Act  HI 
of  1897,  8  269 — Money  due  as  tax,  fee,  toll  or  other  payment — Money  due  on  toll- 
contract — Applicability  of  section. 

Money  due  under  a  contract  entered  into  with  a  Municipality  for  the  right  to  collect 
tolls  in  coiMjideration  of  a  money  payment  tloes  not  fall  within  any  of  the  provisions  of  sec- 
tion 269  of  the  District  Municipalities  Act,  1884,  mid  a  contractor  who  fails  to  pay  what  is 
due  under  such  a  contract  cannot  be  convicted  and  fined  under  that  section. 

Charge  of  failure  to  pay  toll  kists  due  to  the  Municipality  of  Cuddapah, 
amounting  to  Rs.  426-0-0.  The  charge  was  preferred  by  the  Chairman  of  the 
Cuddapah  Municipality,  under  sections  269,  103  and  111  of  the  Madras  District 
Municipalities  Act  of  1884.  The  accused  was  tried  sumn)arily  by  the  Towa 
Bench  and  found  guilty  and  fined  4  annas  in  addition  to  the  amount  still 
remaining  due  (  a  portion  having  since  been  paid).  The  accused  preferred 
this  criminal  revision  petition,  on  the  ground  that  the  amount,  which  w£ts  due 
under  a  toll  contract,  was  not  a  tax,  fee  or  toll  or  other  payment  due  to  the 
Municipal  Council  within  the  meaning  of  section  269  of  the  Act  of  1884  as 
amended  by  the  Act  of  1897. 

Mr.  A.  S.  Cowdell.  for  petitioner. 

The  Public   Prosecutor  in  support  of  the  conviction. 

Order. — The  sum  claimed  by  the  Municipality  from  the  accused  is 
money  due  under  a  contract  between  the  Municipality  and  the  accused. 

In  my  judgment  the  money  due  does  not  fall  within  any  of  the  provisions 
of  section  263  of  Act  IV  of  1884. 

The  Public  Prosecutor  has  argued  that  it  is  "  rent  "  within  the  meaning 
of  that  section.  I  am  clearly  of  opinion  that  it  is  not.  He  has  also  contended 
that  it  is  a  "  toll.  "  The  fact  that  the  accused  has  had  assigned  to  him  the 
right  to  colkct  the  tolls,  in  consideration  of  a  money  payment  made  by  him 
to  the  Munieipality  does  not  make  the  money  payable  by  the  accused  to  the 
Municipality  under  his  contract  a  "  toll  "  within  the  meaning  of  the  section. 

If  authority  were  needed,   In  re  Jagu  Santram  (1)  is  a  case  in  point. 

The  conviction  is  bad  and  must  be  set  aside  and  the   fine,   if  paid,  mustk 
ibe  refunded. 


1902,  DeceTnJIjer  8,  L  L.  R.  26  Mad.  477. 

Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Davies. 
KALIMUTHU  and  two  others.  Accused,  v.  EMPEROR,  Respondent. J 

Criminal  Procedure  Code — Act  V  of  1898  (4) — Refusal  by  Sessions  Judge  to  commit  for  trinl- 
Subsequeut  commitment  by  District  Magistrate  after  taking  up  the  case  buo  motu- 
Legality. 

o  Criminal  Revision  Case  No.  423  of  1902.  (1)  I.  L.  R..  22  Bom.,  709. 

X  Case  referred  No.  126  of  1902  (Uevision  Case  No.  448  of  1902). 
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A  Second-clnas  Magistrute,  after  enquiring  into  a  charge  of  murcfer,  diftcharged  the- 
accut«ed.  A  revision  petition  wa»  then  presented  to  tho  Sossion^  Jn.?/(\  rcfjueetinff  tlmt  tho 
accused  might  be  committed  for  trial  at  the  Sessions.  The  Sebsiojjs  Judj;«  dismissed  tho 
petition,  holding  that  the  Magistrate's  reasons  for  discharging  tho  accused  wore  t;uiAl.  At  n 
subsequent  date,  the  District  Magistrate  took  up  tho  case  suo  motn  and  directed  the  commit- 
ment of  the  accused  for  trial  at  the  Seasions  Court  on  a  charge  of  murder.  On  reference  beinff 
made  to  the  High  Court  for  orders : 

Held^  that  the  commitment  that  was  made  under  the  District  Magistrate's  order  was 
invalid  and  must  be  set  asi<le.  Under  clause  4  of  section  435  it  was  not  competent  to  tho 
District  Mngistrate  to  entertain  an  application  for  the  commitment  being  ordered  when  tlio 
Sessions  J  udgx?  had  refused  such  an  order.     Nor  could  he  act  suo   moiu.    The  reason   for   tho 

Erobibition  in  the  section  was  to  avoid  a  conflict  between  the  orders  of  two  District  authorities 
aving  co-ordinate  powers,  and  that  reason  applied  equally  to   cases   in  which   the   authorities 
acted  suo  motu. 

Commitment  of  accused  for  trial.  The  Second-cljiss  Magistrate  of  Mudukul- 
attur  held  a  preliminary  enquiry  in  his  Register  c.-ise  No.  5  of  1901,  with 
regard  to  the  case  of  three  persons  who  were  charged  with  having  committed 
murder.  In  the  result,  namely,  on  24th  February  1902,  the  Magistrate 
discharged  the  accused.  On  3rd  April  1902,  the  complainant  tiled  a  revision 
petition  in  the  Sessions  Court,  requesting  that  Court  to  direct  the  committal 
of  the  accused  to  the  Sessions,  but  tho  Sessions  Judge  dismissed  the  petition^ 
holding  that  the  Magistrate's  reasons  for  discharging  the  accused  were  good. 
On  80th  April  1902,  the  District  Magistrate  took  up  the  case  suo  motu  and, 
on  31st  May  1902,  directed  the  commitment  cf  the  accused  for  trial  on  a  charge 
of  murder  at  the  Sessions  Court.  The  Sessions  Judge  now  directed  this  refer- 
ence  to  be  made  for  the  orders  of  the  High  Court. 

The  Public  Prosecutor  in  support  of  the  order  of  commitment. 

Order. — No  doubt  the  District  Magistrate  acted  in  ignorance  of  the 
order  pjissed  by  the  Sessions  Judge,  but  that  does  not  make  the  District 
Magistrate  s  order  legal,  if,  under  the  recently  enacted  clause  (4)  of  section 
435,  Code  of  Criminal  Procedure,  it  was  too  late  for  him  to  act.  Under  thaC 
clause  it  was  certainly  not  competent  to  the  District  Magistrate  to  entertain 
an  application  for  the  commitment  being  ordered  when  the  Sessions  Judge 
had  refused  such  an  order.  The  only  question  then  is  whether  the  District 
Magistrate  could  act  8ao  motu.  We  must  hold  that  he  could  not,  for  otherwise 
the  sjdutory  prohibition  now  enacted  would  be  rendered  nugatory.  It  could 
not  have  been  intended  that  what  the  District  Magistrate  might  not  do  on  an 
application  could  yet  be  done  by  him  by  his  dispensing  with  an  application. 
The  reason  for  the  prohibition  is  the  avoidance  of  a  conflict  between  the  order* 
•of  two  District  authorities  having  co-ordinate  powers  in  the  matter,  and  that 
reason  applies  equally  to  cases  when  they  act  suo  motu.  In  this  view  the 
commitment  that  Wius  made  under  the  District  Magistrate's  order  was  invalid 
-and  we  accordingly  set  it  aside  under  section  215,  Code  of  Criminal  Procedure. 


1902,  December  10.  I.  L.  R.  26  Mad.  478. 

Before  Sir  Arnold  White,  Chief  Justice, 
SAMI  AYYA  (Accused),  Petitionkr,  v.  EMPEROR,  Respondent.§ 

Criminal  Procedure  Code — Act  V  of  181>8,  s.  42rS — Power  to  "reverse  tho  finding  and  sentence" 
— Kever«al  by  Deputy  Magistrate  of  an  order  acquitting  accused  on  a  charge  of  theft — 
Validity. 


X  Criminal  l^evision  Case  No.  484  of  1C02. 
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A  Di'puty  M:  iiititr.ito  Im.s  no  power,  under  section  423  of  the  Code  of  Criminnl  Procednre* 
to  reverse  an  (»:iir  a  ..iiittiiif^  an  aeciified  person  of  a  charge  of  theft.  The  words  "revenue 
tlie'tincling  nn<i  sentence  "  in  cianHe  I  {b)  of  that  section  mean  reverse  t!»e  tinding  upon  which 
a  conviction  is  hasctl,  and  do  not  empower  tlie  appellate  trihunal  [  or  at  any  rate  an  appeiiaie 
trihunal  other  than  the  l:li;,di  Court  j  to  reverse  or  set  usi<le  an  acquittal. 

Qiieen- En, press  v.  Jahauulla,  [I.L.R.,  23  Calc.^  ^"^*)i  explained. 
Charges  of  being  members  of  an  unhiwfnl  assembly,  rioting,  hurt  and  theft. 
The  facts  material  to  the  point  decided  Hie  set  out  in  the  judgment.  The 
accused  were  convicted,  by  the  Second-chass  Magistrate,  on  all  the  charges 
•except  that  of  theft.  On  this  chart^t'  he  acquitted  them.  The  accused  appeal- 
ed against  that  conviction  to  the  Deputy  Magistrate,  who  committed  them 
to  the  Sessions  on  a  charge  of  daeoity.  Against  that  order,  first  accused  pre- 
ferred this  criminal   revi.si»>n  i)etition. 

2\  Itangachariar  for  petitioner. 

The  Public  Pro'^ecutor  for  the  Crown. 

Order. — In  this  case  the  accused  were  charged  with  being  members 
of  an  unlawful  assembly,  rioting,  hurt  and  theft.  The  Second-class  Magistrate 
acquitted  them  on  the  charge  of  theft  on  the  ground  that  they  had  acted 
-without  dishonest  intention.  He  convicted  them  on  the  other  charges.  The 
accused  appealed.  On  appeal,  the  Deputy  Magistrate  was  of  opinion  that  cm 
the  facts  as  found  by  the  Second-chiss  Magistrate  the  otfence  of  theft  most 
be  held  to  have  been  committed,  and  that  the  offence  committed  by  the  acc- 
used amiumted  to  daeoity,  and  he  committed  them  to  Sessions. 

One  of  the  facts  as  found  by  the  Second-class  Magistrate  was  that  the 
accused  had  acted  without  dishonest  intention.  The  finding  of  the  Deputy 
Magistrate,  in  the  face  of  this,  that  the  accused  must  be  held  to  have  commi- 
tted theft,  cannot  possibly  be  supported.  The  Public  Prosecutor,  in  fact,  did 
not  attempt  to  support  it. 

A  further  point  taken  on  behalf  of  the  accused  was  that  it  was  not  comp- 
etent for  the  Deputy  Magistrate  to  reverse  the  acquittal  on  the  charge  of 
theft.  In  effect,  no  doubt,  the  Deputy  Magistrate  reversed  the  acquittal  on 
the  ground  of  theft,  since,  so  long  as  the  acquittal  on  the  charge  of  theft  stood, 
a  necessary  ingredient  of  the  offence  of  daeoity  was  wanting  and  a  committal 
to  Sessions  on  a  charge  of  daeoity  would  have  been  clearly  wrong. 

I  am  of  opinion  that,  under  section  423,  Criminal  Procedure  Code,  tho 
Deputy  Magistrate  had  no  power  to  reverse  the  acquittal  on  the  charge  of 
theft.  It  seems  to  me  the  words  '*  reverse  the  finding  and  sentence  "  in  clause 
1  (6)  mean  reverse  the  finding  upon  which  a  conviction  is  based,  and  do  not 
•<3miK)wer  the  appellate  tribunal  (  or  at  any  rate  an  appellate  tribunal  other 
than  the  High  C.>urt  )  to  reverse  or  set  aside  an  ac<}uittal.  The  case  of  Queen 
-EmfyresH  \.  Jalt'imilla{l)  to  which  my  attention  has  been  called  by  the 
Public  Prosecutor  is  distinguishable  on  the  ground  that  the  appellate  tribunal 
in  that  case  (  the  High  Court  )  was  a  tribunal  which  had  jurisdictiou  to  set 
aside  ^on  acquittal. 

The  order  of  the  Deputy  Magistrate  must  be  set  aside. 

The  Public  Prosecutor  has  tjrged  that  the  sentences  are   inadequate  and 
.  has  asked  that,  as  a  Court  of  Revision,  I  should    enhance    the    sentences.  The 
sentences  are  no  doubt  light,  but  1  do  not  think  they  are  so  clearly  inadequate 
as  to  call  for  the  interference  of  this  Court. 


[1]  1.  L.  K.  23  Cale.  U75. 
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B^f&re  Sir  Ai^otd  W'hiie,  Chief  Justice, 
KARUPPANASERVAGARAN  and  another,  Petitioners,  v. 

SINN  A  GOUNDKN  and  another^  RESPONDENTsf 

*Crimiiial  Procedure  0<Hie---Act  V  of   1898,  s.    195  (b) — Sftnction    for  proseciitioii^— Appeal 
against  order  according  sanctiitn — Dispoaul  of  appeal  after  expiration  of  nix  months  from 
order  according  sanction — Application  for  extension  of  time — '*  Good  cause.  " 
Sanction  was  accorded  for  a  prosecntion,  and  an  Appeal  was  preferred  against  the  order, 

"Winch  was  not  disp^oaed  of  until  after  the  expiration  of  six  inontiis  from  the  date   of  ithe  order. 

Upon  an  apiplication  heitig  made  for  an  extension  of  time  for  the  prosecution  of  the  accused. 
Held^  that  good  cause  had  been  shown  for  the  exteusion. 

(Note :— This  case  w  Ref.  8  G.  W.  797.) 

Petition  foi*  an  «x<>en«ion  of  time  for  the  prosecution  of  the  accused. 
•Sanction  was  granted  on  17 th  March  1902;  an  appeal  was  preferred  by  the 
accused  against  the  order  according  sanction,  and  that  appeal  was  disposed  of 
on  19th  September,  being  two  days  after  the  expiration  of  the  six  months 
-during  which  the  prosecution  should  have  been  commenced.  An  extension  of 
time  was  now  applied  for. 

T.  R.  VeTikatarania  Sastri  for  petitioners. 

Order. — Sanctfon  for  prosecution  was  granted  on  17th  March  1902.  The 
six  months  during  which  the  sanction  remained  in  force  [  section  195  (6), 
Criminal  Procedure  Code  ]  expired  on  17th  September  li^02.  The  parties 
against  whom  the  sa«ction  wa&  granted  appealed  from  the  order  granting  the 
sanction,  but  this  appeal  was  imt  disposed  of  till  19th  September,  two  days 
»fter  the  expiration  of  the  six  iironths. 

Following  the  decision  of  this  Court  in  Ramudu  Chetty  v,  JRimgasavrmy 
Cketty(l)  I  hold  that  good  cause  has  been  shown  for  exteuding  the  time  Mid 
I  extend  it  to  lOfch  Jauuary  1903. 


1902,  December  IL  1.  L.  R.  26  Mad.  481. 

Before  Mr,  Justice  Subrahviania  Ayyar,  Mr.  Justice  Daviea  and 
Mr,  Justice  Benson. 

SUBUDHI  RANT  HO  and  Fifteex  others  (Petitioners)  v. 
BALARAMA  PUDI  (Counter-petitioner)* 

Penal  Code — Act  XLVof  1880,8.424 — Dishonest  removal  by  t«n»nt8  cf  crops — Ryots  holding 
on  varaiii  tenure — Crops  in  possession  of  ryt>tH— No  taking  out  of  possession — Offence. 
If  ryots  hoKliug  land  on  varani  tenure  remove  crops  for  the  purpose  of  protecting  them 
from  injury  or  damaj^e  owinj?  to  delay  or  refusal  on  tlie  part  cf  the  Zemindar  to  perform  hie 
part  in  the  hirvostifj^;;  or  division,  such  a  removal  would  not  be  dishonest  within  the  meaning 
of  section  4*24  of  tJie  Indian  Ft^iial  Code.  But  where  it  is  proved  that  the  crops  have  been 
removed  dishont^Htly,  or  fraudulently,  an  olfcnce  is  conunitted  under  section  424,  even 
thou^/h  the  Zemindar,  nn<ler  the  terms  of  the  tenancy,  ac<iuin88  no  property  in  the  sharo 
iliw  .to  him  until  the  r}-ots  have  delivercti  it  to  him. 

Charges  of  tht^ft  and  of  being  members  of  an  unlawful  assembly,  against 
nineteen  tenants  of  the  Zemindar  of  Chinna  Kemedi.  The  facts  as  found  by 
the  Second-class   Magistrate  wero  as  follows: — 

"  The  Zemindar  of  Chinna  Kemedi  is  entitled  as  landlord  to  a  share  of 
the  produce  of  the  village  of  Knllangi  and  the  defendants  Nos.  1  to  19  as 
tenants  fully  adnut  the  title  of  the  Zemindar.  The  Zemindar  either  takes  the 
i>h;ire  of  the  {jnKjuce  directly  from  the  tennnls  or  leases  it  out  to    a    third  man 


f  Criminr.l  Mis(ellane<»ua  Petiti(wi  Ko.  '2'21  of  11H)2. 
(I)  c.rimiDrtl  Atin.  lV*tiii<  n  No.  7^  (jf  I'.Ol  f  r^iroiM)rtetlj. 
**  Ciimin^l  licvisiun  C^^-  >'m.  7i5  "1*  VJ^2. 
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for  a  money  rent.  For  FqsH  1310  he  leased  the  village  to  one  Sdkknru  Narn.«A 
Subttdhi  and  others.  The  renters  were  in  enjoyment  of  the  lense  for  9  months 
of  the  fftsli  but  were  not  obeyed  by  the  tenants  for  the  rest  of  the  fasli.  The 
tenantvt  cnt  the  pnddy  crop  and  heaped  it  ns  they  liked  contrary  to  custom 
prevailing  in  nil  mnfltajary  villages  in  the  zeniindari  and  tried  to  cause  loss  to 
the  mttstwgers  or  renters.  The  renters  finding  their  authority  set  at  naught  by 
the  teimnts  relinquished  their  lease  to  the  Zemindar.  There  was  no  lease 
executed  except  an  order  from  the  Zemindar  to  the  ryots  to  give  the  landlord's 
share  to  the  renters,  and  the  Zemindar  had  to  accept  the  relinquishment  and 
Bent  his  own  servant^  (1  P.  W.),  Balam  Padhi,  being  one  of  them,  to  look  after 
the  crop.  The  1st  P.  W.  went  to  the  village  and  finding  every  thing  in  dis- 
order, put  seals  of  the  Zemindar  on  all  the  paddy  heaps  hn  a  sign  that  either 
party  should  not  tamper  with  them.  Then  again  Budumkayala  Balakristnamma 
Subudhi  was  sent  by  the  Zemindar  with  a  similar  order  to  the  tenants  and  he 
asked  the  tenants  to  thresh  the  crop,  but  they  refused  to  do  so,  wiying  that 
they  wrote  a  registered  letter  to  the  Zemindar  abont  the  matter  and  that  they 
would  not  act  as  he  wanted  them  to  do.  The  renter  went  away  and  represented 
to  the  Zemindar  that  the  tenants  did  not  obey  him.  He  also  relinquished  the 
village,  as  he  says.  The  tenants  (defendants  Nos.  I  to  19)  threshed  the  paddy 
at  last  on  £Oth  April  last  and  carried  it  away.  The  other  defendants,  it  is  said, 
directed  them  to  thresh  the  pnddy  and  carry  it  am-ay.  " 

The  Magistrate  also  found  that  certain  allegations  made  by  the  accused 
against  the  Zemindar  in  petitions  sent  to  the  Oolkctor  and  tlie  po^ic«,  were 
not  true  and  contained  statements  thnt  were  false  ;  also  that  the  accused  were 
responsible  for  delay  which  had  occurred  in  threshing  the  paddy;  also  that 
their  action  in  carrying  away  the  paddy  was  not  bond-fide.  He  convicted  fifteen 
of  the  accused  and  sentenced  them  to  pay  fines,  with  imprisonment  in  default. 
The  accused  appealed  to  the  General  Deputy  Magistrate  of  Gunsur,  who  dis- 
missed the  appeals  and  confirmed  the  se^Jtences. 

The  accused  preferred  this  criminal  revision  petition. 

T.  Rangachariar  and  V.  Ramesam  for  petitioners. 

Order. — This  is  not  the  case  of  a  farm  labourer  or  cultivator  for  wages^ 
nor  that  of  a  person  entitled  to  the  crops  jointly  with  others  as  partners.  It  is 
the  CAse  of  an  ordinary  ryot  in  a  zemindari  holding  on  a  varam  tenure.  Until 
the  delivery  by  the  tenant  to  the  Zemindar  of  the  share  of  the  crop  payable  to 
the  latter,  the  possession  of  the  whole  crop,  inclusive  of  such  share,  is  clearly 
with  the  tenant.  This  being  so,  the  removal  of  even  the  whole  crop  by  the 
tenant  is  not  u  taking  of  anything  out  of  the  possession  of  the  Zemindar. 
Consequently  the  first  element  in  the  offence  of  theft  is  wanting.  But  the 
removal,  if  dishonest  or  fraudulent,  constitutes  an  oflFence  under  section  424  cif 
the  Penal  Code,  even  if,  as  contended  for  the  petitioners,  the  Zemindar  acquires 
«M)  property  in  the  share  due  to  him  until  delivery,  a  point  on  which  it  is  un- 
necessary for  us  to  express  an  opinion  in  the  present  case.  None  of  the  unreport- 
ed cases  to  which  our  attention  has  been  drawn  conflict  with  this  view.  If  the 
removal  was  for  the  purpose  of  protecting  the  ryot  from  injury  or  damage  tK> 
the  crops  owing  to  the  Zemindar's  delay  or  refusal  to  perform  his  pjirt  with 
xeference  to  the  harvesting  and  division  of  the  crop,  such  removal  would  of 
course  not  be  dishonest.  But  in  this  case  it  has  been  proved  that  the  crop.s 
were  removed  dishonestly  and  we  are  not  prepared  to  say  that  that  finding  i» 
not  well  grounded.  The  result  is  tha*^^  we  alter  the  conviction  from  theft  under 
^eoti(»Ti  379,  Indian  Penal  Code,  into  one  under  section  424  of  the  Penal  Code, 
if-avin;;  the  conviction  under  section  143  to  stand.  We  see  no  reason  to  inter* 
fere  with  the  sentences. 
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APPELLATE  CRIMINAL-FULL  BENCH. 
1902,  Nov,  6.  Dec.  9.  1903  Feb.  20.  I  L.  R.  26  Mad.  591 

Before  Mr.  Jnatice  Subi'ahmania  Ayyar,  Mr,  Justice  Davies  and 

Mr.  Juatice  Benson, 

VIJIABAGHAVA  CHARIAR  (Third  Accused).  Petitioner,  v.  EMPEROR 

(Complainant),  Counter-  Petitioner .♦ 

Indian  Penal  Code— Act  XLV  of  186^,  as.  153,  296— Wantonly  giving  provocation  with 
intent  to  cause  riot — Disturbing  a  religious  assembly — Religious  procession  oni  high  way — 
Legality — Chanting  hyrana  by  ordinaiy  worskippera. 

By  a  decree  io  a  oitU  suit,  the  Tengalai  sect  in  a  certain  district  were  declared  entitled 
to  hold  certain  offices  cuuuectod  wHli  a  temple,  and  as  such  office-bolders  it  wav  their  duty  to 
recite  certain  hyinnn  in  processions.  The  righta  of  the  V^adagalai  sect  as  ordinary  worshippers 
were  not  affected  by  the  decree,  but  the  Vadngalais  \\'ere  ordered  not  to  interfere  with  the 
Teag^lais  in  the  recital  of  the  hymns  otherwise  than  as  ordinary  worshippers.  Subsequently 
io  this  decree^  a  religious  procession  was  being  conducted  along  a  public  highway.  The  Ten- 
l^alais  walked  in  froiit,  chanting  the  hyinns.  In  the  rear,  at  such  a  distance  that  th«  Ten- 
galais  were  not  likely  to  hear  them,  the  Vadagalais  followed,  also  chanting  hymns.  A  com- 
}ilaint  was  in  consequence  laid  by  a  mtiniber  of  tlie  Tengalai  sect,  charging  the  V^adagalais  (I) 
with  wantonly  giving  provocation  w^ith  intent  to  cause  riot  and  (2)  with  voluntarily  duiturbing 
an  assembly  lawfully  engaged  in  religions  worsliip. 

Held^  that  neither  offence  had  been  committed. 

Per  Davies,  J.  (without  d'jciding  whether  religious  processions  in  public  streeta  in  Indis 
are  "  lawful  **  or  not  ). — ^The  Vadagalais  had  not  exceeded  their  rights  as  ordinary  worshippers 
«nd  had  not  intende<l  to  provoke  a  breach  of  the  peace,  and  were  consequently  not  guilty  ot* 
«n  offence  under  section  I^.  Moreover,  no  *'  disturbance  "  had  been  proved  wkhin  the 
neanitig  of  section  2^6. 

Per  SuBRAttMANiA  Ayyar,  J.— The  object  of  section  296  of  the  Indian  Penal  Code  prewjm- 
4ibly  is  to  aecure  freedom  from  molestation  when  people  meet  for  the  perf<»rmance  of  acts  in  a 
quiet  spot  vested  for  the  time  in  assembly  exclusively;  and  not  when  they  engage  in  worship 
in  an  unquiet  place  o4>en  to  all  the  public  as  a  thoroughfare.  The  uaer  of  a  highw^  for 
religious  worship  is  altogether  wanting  in  lawfulness.  There  is  no  peculiar  n'ght  known  to  the 
iaw  as  a  right  of  prvK^eaiion.  Though  tbe  law  aocords  to  members  of  a  procession  no  recog- 
uition  in  tlieir  collective  capacity,- yet  the  fact  that  a  number  of  persons  use  a  highway  toge- 
ther  for  some  common  purp(»se  does  not  detract  in  any  way  fron^  such  use  being  lawful;  but 
as  the  circumstances  attending  a  procession  may  in  cwisejuence  of  their  being  incongistcnt 
with  the  paramoimt  idea  of  passage  be  of  such  a  character  as  to  render  the  user  by  the 
proce^ii^nisis  otherwise  than  lawful  and  as  carrying  en  worship  oci  a  highway  is  of  that 
.  character,  it  cannot  be  affirmed  that  the  Teugalais  on  tlie  occasion  in  question  constitnted  an 
assembly  engaged  in  worship  lawfully,  within  tlie  meaning  of;  section  296  of  tbe  Indian 
Penal  Code. 

Per  Bensom,  J. — The  contention  that  the  Tengalais  w^re  not  **lawfully"  engaged  in 
religious  worship  because  they  were  engaged  in  it  on  a  highway,  could  not  be  accepted.  There 
is  nothing  illegal,  in  India  (where  highways  have  from  time  immemorial  been  used  for  the 
|#aasing  uf  religious  processions),  in  a  procession  or  absembly  engaging  in  worship  while  passing 
along  a  highway.  If  it  were  necessary  to  refer  the  origin  of  the  use  of  highways  for  religious 
processions  to  a  dedication  of  the  highway  to  such  use,  such  a  deJicatiun  could  reasonably  be 
presumed,  history,  literature  and  tradition  showing  that  such  processions  have  formed  a  feature 
of  the  national  life  from  the  earliest  times,  and  it  being  unreasonable  to  suppose  that  a  dedicator 
would  make  a  reservation  against  religions  processions,  which  would  be  wholly  opposed  to  the 
sentiment  of  the  community.  A  religious  procession  is  entitled  to  the  special  protection  given 
by  the  Penal  Code  to  assemblies  engaged  in  religious  worship.  In  the  present  case,  however, 
BO  '^disturbance^*  had  been  proved,  and  conse^^uently  no  offence  had  been  committed. 

Per  RuASUYAM  Ayyanqar,  J.  (at  the  first  hearing,  the  Chief  Justine  diasenting). — Tnas- 
nmch  as  the  Vadagalais  had  acte<l  as  ordinary  worshippers,  which  they  wore  not  prohibited  from 
doing  under  the  decree,  the  act  complained  of  was  not  illegal  within  the  meaning  of  socti'^ns 
153  and  43  of  the  Indian  Penal  Code.  With  regard  to  the  charge  under  section  2i^,  the 
accused  had  not  been  sliown,  on  the  facts  as  found,  to  have  voluntarily  caused  disturbance  to 
«n  assembly  lawfully  engaged  in  the  performance  of  religious  worsliip.  No  assembly  can  be  so 
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"lawfully  engaped"  (within  the  meaning:  of  that  section),  on  a  hiprhway,  nnloRs  it  be  csfffHi?ff- 
ed  or  can  be  reasonably  presumed  that  tlio  dedication  of  tlie  highway  w«b  s»ubject  to  pufli 
user.  User  of  a  highway  aH  a  plaee  of  worship  is  not  the  legitimate  iist^r  of  it  uk  a  highway. 
The  conviction  was  wrong  on  this  ground  and  on  the  ground  that  in  fact  no  disturbaiite  had 
been  proved. 

Charges  of  wantonly  giving  provocation  "with  intent  to  canse  riot  and  of 
voluntarily  dJKturbing  an  assembly  lawfully  engaged  in  religions  worship.  Fif- 
teen persons  were  charged  as  aforesaid  under  sections  153  and  306,  respectiTely. 
of  th«  Indian  Penal  Code,  and  one  other,  namely,  the  eleventh  accused,  was 
charged  with  abetnr)ent  of  those  offences.  The  Joint  Magistrate  convicted  the 
third  and  vseventh  accused  on  both  charges,  and  he  convicted  the  eleventh 
accused  of  abetment.  He  imposed  a  fine  of  Rs.  100  on  each  accnsed,  with 
fifteen  days' simple  imprisonment  in  default  of  payment.  The  convictions 
and  sentences  were  confirmed,  on  appeal,  by  the  Sessions  Judge. 

The  facts  as  well  as  the  material  portions  of  the  prayer  in  Original  Suit  ' 
No.  295  of  1886,  as  well  as  of  the  decree  in  that  suit,  are  set  out  and  explained  i 
in  the  judgments  of  the  High  Court. 

The  third  accused  preferred  this  criminal  revision  petition. 

V.  Krishnaswamy  Ayyar   for  petitioner.  \ 

The  advocate-General,  the  Public  Prosecutor  and  K,  Narayana  Rau  in  j 
support  of  conviction.  ! 

Sir  Arnold  White,  C.  J. — These  are  petitions  against  convictions  for 
oflfences  under  sections  158  and  296  of  the  Indian  Penal  Code.  It  appears? 
that  on  the  occasion  of  the  festival  of  Vedanta  De.sikar,  the  god  of  the  Velakadi 
Kovil  temple  is  taken  in  procession  through  the  public  streets  to  the  gate  of  the 
temple  of  another  deity,  a  distance  of  some  two  miles.  It  is  customary  for  the 
Tengalai  goshti  or  a.ssembly  to  march  in  front  of  the  god  singing  a  TamiJ 
chant  known  as  a  Prabandham,  which  is  a  portion  of  the  ritual  in  which  the 
Vadagalai  inhabitants  of  Conjeeveram  as  well  as  the  Tengalai  inhabitants  are 
entitled  to  take  part,  the  latter  in  the  capacity  of  office-holders  and  as  worship- 
pers, the  former  only  in  the  capacity  of  worshippers.  It  is  also  customary  for 
the  Vadagalais  to  form  a  goshti  behind  the  god,  forming  part  of  the  procession 
and  chanting  the  Sanskrit  Vedani.  On  the  oci^asion  in  question  a  body  of 
Vadagalais  interposed  themselves  behind  the  god  and  between  the  god  and 
the  goshti  engaged  in  chanting  the  Sanskrit  Vedam  and  took  part  in  the 
procession,  chanting  a  different  portion  of  the  Prabandham  from  that  which 
was  being  chanted  by  the  Tengalais  who  were  marching  in  front  of  the  god. 
There  is  no  evidence  that  the  Tengalais  in  front  could  hear  the  actual  words 
which  were  being  chanted  by  the  Vadagalais  behind,  but  there  is  evidence 
that  they  could  hear  that  Tamil,  and  not  Sanskrit,  was  being  chanted.  Certain 
of  the  Tengalais  left  their  part  of  the  procession  and  approached  the  Vadagalais 
requesting  them  to  desist.  This  the  latter  declined  to  do.  There  was  do 
actual  disturbance  as  the  police  were  in  attendance,  but  the  police  evidence 
is  to  the  effect  that  if  the  police  had  not  been  present  there  would  have  been 
a  riot.  The  Vadagalais  a<Jmit  that  the  introduction  into  'the  procession  of  a 
separate  goshti  for  the  purpose  of  reciting  the  Prabandham  is  an  innovation. 
On  the  other  hand,  the  Tengalais  concede,  as  I  understand  the  case,  that  the 
Vadagalais  are  entitled  to  join  forces  with  the  goshti  which  marches  in  front 
of  the  god  for  the  purpose  of  taking  part  in  the  procession  and  chanting  the 
Prabandham.  Their  right  to  do  this,  in  the  capacity  of  worshippers,  and  of 
worshippers  only,  as  contradistinguished  from  oflSce-holders,  appeara  to  have 
bjen  established  by  the  judgment  of  this  Court  in   Sacond   Appeal   No.    1423 
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of  1899,  Original  Suit  No.  295  of  1886,  instituted  iff  the  District  Munaifs 
Court  of  Chingleput.  In  the  suit  of  1886  the  Tengal»is  claimed  a  declaration 
of  their  exclusive  right  to  the  Thodakkam  and  Adhyapakam  miras  in  question, 
and  asked  for  an  injunction  restraining  the  Vadagalais  from  reciting  the 
Thodakkam,  Mantram  and  Prabandham  either  jointly  with  the  Tengalais  or 
separately  in  procession  within  the  temple  and  outside  the  Prakaram.  The 
decree  declared  the  exclusive  rights  of  the  Tengalais  to  the  Adhyapokam^  miras 
with  the  exception  of  the  Thodakkam,  one  of  the  rights  of  the  Adhyapakam 
miras  being  declared  to  be  the  exclusive  right  of  reciting  the  usual  Tamil 
Prabandhams  in  the  temple  of  Deepaprakasaswami  at  Velakadi  Kovil  and  in 
the  shrines  attached  to  it.  It  was  also  declared  that  the  Tengalais  were 
entitled  to  discharge  the  duties  on  all  occasions  on  which  the  ceremony  was 
performed,  as  well  at  the  time  of  procession  as  at  services  in  the  temple  and 
its  shrines.  The  terms  of  the  injunction  were  that  the  Vadagalais  were  to  be 
restrained  from  interfering  with  the  Tengalais  in  the  recital  of  the  Mantram 
and  Prabandham  otherwise  than  as  ordinary  worshippers.  The  effect  of  ihis,  I 
take  it,  is  to  recognize  a  right  in  the  Vadagalais  in  their  capacity  as  worship- 
pers, as  distingui.Mhed  from  the  "  exclusive  rights  **  to  be  enjoyed  by  the  Ten- 
galais as  office-holders,  which  are  referred  to  in  paragraph  4  of  the  decree. 

The  question  therefore  comes  to  this. — In  acting  as  they  did  on  the 
occasion  in  question  did  the  Vadagalais  exceed  the  limits  of  their  right  as 
*'  ordinary  worshippers  "  which  is  recognized  by  the  decree — in  other  words, 
did  they,  as  between  themselves  and  the  Tengalais,  do  that  which  was  illegal  in 
the  sense  that  it  amounted  to  a  breach  of  the  terms  of  the  injunction  to  which 
I  have  referred.  Mr.  Krishnaswami  Aiyar  laid  much  stress  upon  the  fact 
that  in  the  suit  of  188*  the  Court  did  not  allow  the  injunction  lo  go  in  the 
terms  asked  for  by  the  Tengalais,  viz.,  that  the  Vadagalais  should  be  restrained 
from  reciting  the  Prabandham  jointly  with  the  Tengalais,  or  separately  in 
procession  within  the  temple  and  outside  the  Prakaram.  Now  the  effect  of 
the  decree  in  the  suit  of  1886,  as  I  understand  it,  is  that  Vadagalais  are 
entitled  to  recite  the  Prabandham  either  jointly  with  the  Tengalais  or  separa- 
tely, either  within  the  temple,  or  without,  if,  in  so  doing,  they  do  not  interfere 
with  the  Tengalais  in  their  recital  of  the  Prabandhaui,  except  in  so  far  as 
interference  is  necessarily  involved  in  the  exercise  by  the  Vadagalais  of  their 
rights  as  ordinary  worshippers.  Now,  first,  was  there  interference  ?  On  the 
facts  found  I  think  there  was.  If  the  Vadagalais  had  been  content  to  form  a 
separate  Vadagalai  goshti  for  the  purpose  of  chanting  the  Prabandham  at  the 
rear  of  the  procession,  it  might  have  been  otherwise.  But  by  interposing 
themselves  immediately  behind  the  god  they  formed  an  integral  part  of  the 
procession.  Admittedly  this  was  an  innovation.  It  seems  to  me  that  by  so 
interposing  themselves  and  by  chanting  a  different  portion  of  the  Prabandham 
from  that  in  which  the  Tengalais  were  engaged  in  front,  in  such  circumstances 
that  what  they  were  doing  came  to  the  knowledge  of  the  Tengalais  in  front, 
the  Vadagalais  interfered  with  the  Tengalais  in  the  recital  of  the  Prabandham 
I  do  not  lose  sight  of  the  fact  that  this  took  place  in  the  public  highway. 
The  Vadagalais  have  of  course  as  much  right  to  use  the  public  highway  for 
the  purpose  of  a  religious  procession  as  have  the  Tengalais.  Paragraph  6  of 
the  decree  must  no  doubt  be  read  by  the  light  of  paragraph  5  ;  but,  so  reading 
it,  I  am  of  opinion  that  the  effect  is  to  restrain  the  Vadagalais  generally,  that 
is  to  say,  whether  the  procession  takes  place  within  the  temple  or  its  shrinea 
or  without.  If  this  Is  so,  the  ordinary  rights  enjoyed  by  Tengalais  and  Vada- 
jfslais  alike  as  members  of  the  public,  as  batween  themselves  and  m  connection 
vith  the  matters  of  controversy  which   are  incessantly  arising   between   them 
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are  governed  by  the  decision  by  which   the  Courts   have   from    time  to  time 
attempted  to  define  their  respective  rights. 

Then,  assuming  there  was  interference,  was  the  interference  only  that 
which  was  necessarily  involved  in^  the  exercise  by  the  Tadagalais  of  their 
rights  as  worshippers  ? 

The  learned  Vakil  who  appeared  for  the  petitioners  was  unable  to  inform 
me  whether  the  taking  part  in  the  procession  was  part  and  parcel  of  the  ritual 
of  worship  or  not.  If  it  is  not,  the  Vjwlagalais  cjxnnot  claim  the  benefit  of  the 
limitation  imposed  on  the  scope  of  the  injunction  by  the  words  "  otherwise 
than  as  ordinary  worshippers.  "  AsMiming  it  is,  it  was  open  to  the  Vadagalaia 
to  follow  the  course  hitherto  adopted — to  which  as  I  understand  no  exception 
would,  or  could,  have  been  taken  by  the  Tengalais,  viz.,  to  fall  in  with  them 
in  front  of  the  god  and  join  with  them  in  the  chanting  of  the  Prabandhaui. 
This  has  hitherto  been  regarded  as  a  proper  and  sufficient  method  oi  dis- 
charging their  religious  obligations  (  if  any  )  as  "  ordinary  worshippers  "  !*o 
far  as  taking  part  in  the  procession  is  concerned.  It  seems  to  me  that  io 
attempting  to  assert  a  right  to  form  a  goshti  of  their  own  for  the  purpose  of  the 
independent  recitation  of  the  Tamil  Prabandhan  in  a  procession  jn  which  the 
Tengalais  were  engaged  in  exercise  of  their  rights  as  office-holders  in  reciting 
the  Prabandham,  they  went  beyond  their  rights  as  "  ordinary  worshippers.  " 
In  a  .second  appeal  which  came  before  this  Court  in  1882  (  Second  Appeal  No. 
969  of  1882  )  this  court  upheld  a  judgment  by  the  Munsif  declaring  the  right 
of  defendants  to  recite  the  same  or  different  texts  separately,  provided  tba^ 
the^  followed  at  a  reasonable  distance  behind  the  plaintiffs*  goshti  so  as  not 
to  interfere  with  the  plaintiffs*  recitation.  So  far  as  the  facts  of  that  particular 
•case  were  concerned,  there  may  be  no  reason  to  question  the  soundness  of  the 
decision,  but  it  affords  one  no  assistance  for  the  purp«)se  of  determining  whe- 
ther, on  the  facts  of  the  case  now  before  the  Court,  the  Vedadgalais  were 
within  their  legal  rights  in  acting  as  they  did.  If,  as  in  my  view  it  was,  the 
notion  of  the  Vadagalais  was  "  illegal,  "  I  find  no  difficulty  in  holding  that 
they  acted  malignantly  or  wantonly  within  the  meaning  of  the  section. 

On  the  factrf*  found  in  connection  with  the  making  of  Mr.  Scott's  order — 
which  was  issued  in  connection  with  a  different  ceremony^ — I  do  not  think  it 
can  be  said  that  the  Vadagalais  acted  under  the  bond  Jide  belief  that  tlie 
authorities  had  sanctioned  the  innovation  which  they  sought  to  introdueei 
The  evidence  shows  that  the  provocation  was  in  fact  given  and  J  think  it  must 
be  taken  that  the  Vadagalais  knew  that  such  provocation  would  be  likely  to 
cause  a  riot. 

I  also  think  there  was  "  disturbance  "  within  the  meaning  of  thi» 
word  as  used  in  section  296,  Indian  Penal  Code,  and  that  the  Tengalais  were 
lawfully  engaged  in  the  performance  of  a  religious  ceremony  not  withstanding 
the  fact   that  the  cermony  was  being  conducted  in  a  public  highway. 

Bhashyam  Ayvangar,  J. — The  main  facts  on  which  the  decision  of  this 
case  rests  are  not  in  dispute  and  an  accurate  statement  of  those  facts  coupled 
with  a  critical  examination  of  the  prayers  in  Original  Suit  No.  295  of  1886  and 
of  the  decree  therein  is  sufficient  in  my  opinion  to  show  that  the  conviction  of 
the  third,  seventh  and  eleventh  accused  by  the  Joint  Magistrate  which  has 
been  upheld  in  appeal  by  the  Sessions  Judge  must  be  set  aside  as  being  bad 
in  law. 

During  the  celebrated  annual  festival  at  Conjeeveram  in  June  1901,  in 
coAoectioa  witb  the  big  tf.^i)p;e  there -o.vlxicb  fe^Uv^i  ooui  a^uciog  on  the  SOtb 


Digitized  by 


Google 


L  L.  ft.  26  Mad.  S64  26^ 

orflljft  M4*y  ejctenried  over  10  days— a  festiral  in  conneoHon  with  anoilwr 
Bioaller  temple  which  i»  iiMk^iendeiit  of  the  big  one  anri  under  the  maim^e- 
ment  of  separate  trustees,  took  place  on  the  ninth  day  cf  the  fonBer.  This 
mioor  festival  oon«i«ted  in  the  idol  of  Vedanta  DeHikar,  the  deity  of 
the  emAller  temple,  being  t^ken  in  procession  through  the  pnblic  streets  or^r 
a  distance  of  nearly  two  mileK  to  the  entrance  of  the  big  temple  aDd  then 
brought  back.  The  idol  was  preceded  at  a  short  distance  by  a  eongregatioo 
(  go^ti  )  of  the  Tengalai  Vaihhnava  inhabitants  of  Conjeeveram,  whose  exclu- 
sive right  U>  the  (.ffice  of  Adhyaj^aka  iniras  in  the  said  temple  has  been  defini^ 
lively  established  by  the  decree  in  the  said  Original  Suit  No.  295  of  1886. 
Tb^y  were  discharging  t^e  duties  of  that  office,  to  which  eroolumente  eac^ 
attached,  by  reciting  the  Prabandham,  after  first  reciting  for  a  few  minutes 
the  Tengalai  Maotram.  Between  them  and  the  idol,  in  the  procession,  thero 
was  a  passing  crowd  of  devotees  and  woi-shippers.  Behind  the  idol,  at  a  distance 
of  about  180  feet  from  the  Tengalai  goshti  in  front,  marched  a  congrega- 
tion of  some  Brahinin  Vadagalai  inhnbitants  of  Conjeeveram  reciting  the 
Frabandham.  Between  this  goshti  and  the  idol,  there  was  likewise  a  passing 
•crowd  of  worshippers.  This  goshti  in  turn  was  followed  by  another  goshti  of 
■some  other  Vadagalai  Brahmins  of  Conjeeveram  reciting  the  Vedas.  The 
Prabandham  is  the  sacred  literature  in  Tamil  consistiong  of  4,000  staneas  and 
the  Vedas,  the  sacred  literature  in  Sanskrit.  These  two  are  common  to  both 
the  Tengalai  and  the  Vadagalai  sects.  The  Tengalai  Mantram  (  in  Sanskrit  ) 
however,  which  is  short  and  inimediately  precedes  the  recitation  of  the  Fraban- 
dham, is  peculiar  to  the  Tengalais,  just  as  the  corresponding  Vadagalai  Man- 
tram  (  also  in  Sanskrit  )  is  ptculiur  to  the  Vadagalai  sect  each  being  addre- 
ssed to  the  respective  founders  of  the  two  rival  sects. 

It  appears  from  the  evidence  of  the  second  prosecution  witness — who  was 
!PaKce  Inspector  in  Conjeeverauj  form  i889  to  1900 — that  for  sometime  after 
188f,  the  Tengalais  and  VadHgalais  used  to  form  one  goshti  jointly  reciting  the 
Frabandham  in  front  of  the  deity,  hut  this  having  led  to  a  quarrel  which  re- 
sulted in  a  criminal  prosecution  and  the  conviction  of  some  of  the  Vadagalais 
in  connection  with  a  festival  of  the  big  temple,  they,  since  that  time,  used  to 
form  a  separate  goshti  behind  the  idol  and  go  in  procession  reciting  the  Vedas 
in  connection  with  the  festivals  of  both  the  big  and  the  smaller  temples.  But 
■during  the  annual  festival  in  June  1901,  on  the  occasion  in  question,  some  of 
■the  Vadagalais  f(»r  the  first  time,  foruK^d  themselves  into  another  separate 
goshti,  rocfting  the  PraharKlham  and  followed  the  idol  of  Vedanta  Desikar 
when  it  was  taken  in  procession  to  the  big  temple  as  above  described.  This  new 
goshti  marched  between  the  idol  and  the  old  goshti  ui  Vadagalais  reciting  tho 
Vedas  behind  the  idol.  Two  of  the  Tengalais  brought  this,  as  an  innovati«>i<, 
^  the  notice  of  the  then  Ins|»ector  of  Police,  tho  third  witness  for  the  proeecu- 
tioo,  and  asked  him  to  prohibit  the  Vadagalai>  from  reciting  the  Frabandham, 
There  being  no  disburbanoe  or  rioting,  the  Inspector  of  Police  did  not  interfere 
ill  tho  matter.  It  appears  from  his  evidence  that  when  he  was  accompanying 
the  Tengalai  goshti  he  couM  hear  only  a  *  confused  noise  of  reciting,  that  he 
trould  not  distinguish  whether  it  was  Sanskrit  or  Tamil,  that  the  two  Vadagalai 
oshtis  were  visible  from  where  the  Tengalai  goshti  was  going  and  that  the 
ugalais  had  out-posts  to  tell  them  what  was  going  on. 

F:vp  or  six  days  prior  t«>  this,  in  connection  with  the  third  day  festival  of 
tfiejfeij/  templet  one  of  the  Vad  i^aiai  Brahmins,  who  joined  tbc  Tengalai  goshti 
reciting  the  lVab*uidhani  in  front  of  the  god,  appears  to  have  been  arrested,  in 
consequence  of  which  the   remaining   Vadagalais   had   to   withdraw  from   that 
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goshti  and  when  this  matter  was  brought  to  the  notice  of  the  District  Magis* 
irate  who  was  then  present  at  Conjeeveram  and  it  was  represented  to  him  that 
the  Tengalais  would  not  allow  the  Vadagalais  to  join  with  them  and  recite  the 
Prabandham  in  peace,  the  District  Magistrate  airanged  that  the  Vadagalaid 
uhould  form  a  separate  goshti  behind  the  idol  and  recite  the  Prabandham  there, 
80  as  to  avoid  anj  breach  of  the  peace  '  by  the  Vadagalais  and  the  Tengalais 
being  close  together  '  by  forming  one  goshti  and  reciting  the  Prabandham. 
This  arrangement  was,  after  some  reluctance  on  the  part  of  the  Vadagalais  to 
forego  the  honour  of  being  in  the  procession  in  front  of  the  deity  aloDg  with 
the  Tengalais,  at  last  adopted  at  the  procession  on  the  morning  of  the  fourth 
day  of  the  festival  in  the  presence  of  the  District  Magistrate  himself  and  was 
«^ce  then  continued  throughout  the  remaining  days  of  the  festival  of  the 
big  tev\ple. 

The  dispute  now  in  question  arose  on  the  adoption  by  the  Vadagalais 
of  the  same  arrangement  in  the  procCvSsion  in  connection  with  the  festival  of 
the  srrudler  temple  also.  The  complainant  in  the  case,  a  leader  of  the  Ten- 
galai  party,  preferred  this  complaint  to  the  Joint  Magistrate  of  Chingleput 
accusing  several  Vadagalais  and  one  of  the  trustees  of  the  smaller  temple — a 
weaver  by  caste — who  accompanied  the  procession  in  question,  of  the  offences 
defined  by  sections  143,  153,  296  and  298  of  the  Indian  Penal  Code.  The 
charges  under  sections  143  and  298  were  not  at  all  made  out  but  the  Joint 
Magistrate  convicted  the  third  and  seventh  accused  under  sections  163  and 
296,  Indian  Penal  Code,  and  the  eleventh  accused,  the  trustee,  as  abettor  of 
those  offences  and  sentenced  each  of  them  to  a  fine  of  Rs.  100  and  the  convic- 
tions and  the  sentences  were  upheld  by  the  Sessions  Judge  in  appeal. 

Upon  the  above  facts,  it  would  of  course,  be  impossible  to  sustain  the 
the  conviction  unless  the  same  be  warranted  by  the  decree  in  the  said  Original 
Suit  No.  295  of  1886.  That  was  a  suit  brought  on  behalf  of  the  Tengalai 
JBrahmin  inhabitants  of  Conjeeveram  against  two  sections  of  the  Brahmin 
Vadagalai  inhabitants  therein,  and  the  Sudra  trustt^es  of  the  smaller  temple 
to  establish  the  exclusive  right  of  the  Ten^^alai  Brahmins  to  the  office 
of  Adhyapaka  miras  (  including  the  Thodakkam  )  in  the  temple  and  to  recover 
arrears  of  the  emoluments  of  the  office.  One  section  of  the  Vadagalais  and 
the  trustees  denied  the  existence  of  any  such  rffice  in  the  temple,  while  the 
other  section  of  the  Vadagalais  claimed  the  office  exclusively  for  themselves. 
The  prayer  in  the  plaint,  so  far  as  it  has  a  bearing  upon  the  present  case, 
■vvfis  as  follows: — 

"  (6)  Plaintiffs  pray  for  a  decree  declaring  the  exclusive  ricfht  of  the 
plaintiffs  and  the  Brahmins  of  their  sect  to  the  Thodakkam  Adhyapaka  miras 
in  question,  for  an  injunction  restraining  the  Thathachars  and  other  Brahmins 
of  the  Vadagalai  sect  from  reciting  the  Thadakkam,  Mantram  and  Prabandham 
referred  to  in  the  plaint,  either  jointly  with  plaintiffs*  sect  or  separately y  or 
any  other  Mantram  or  Prabandham  in  the  sannadhis  referred  to  in  the  plaint, 
during  the  daily  and  special  puja  and  fastivals  and  in  procf-ssion  within  tho 
temple  and  outside  the  Prakaram,  "  etc.     (  The  italics  are  mine.  ) 

The  District  Munsif  in  parj^gaph  36  (2)  of  his  judgment  after,  adverting 
to  the  injunction  prayed  for  restraining  the  defendants  from  reciting  the  Tho- 
dakkam, Mantram  and  Prabandham  *'  either  jointly  with  the  plaintiffs  or  sepa- 
rately "  or  any  other  Mantram  or  Pnibandhnn  in  the  temple  during  the  daily 
and  special  ])nja  and  festivals  and  in  procession  within  the  temple  and  outside 
it,  states  as  1\j11ows  : — 
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"^  Gteairiy  the  plaintiffs  (iannot  have  such  an  injunction.  The  defendantd 
ttay  be  ordered  not  to  interfere  with  the  plaintiffs  in  the  recital  of  the  Mantram 
«ind  the  Prabandham  otherwise  than  as  ordinary  worshippers." 

The  t-eservation  of  the  tight  of  the  Vadagalais  as  **  ordinary  Worshippeirs'* 
is  explained  as  i^'lows  in  paragrfi|:ii  35  of  the  judgment: — "  It  is  not  denied  by 
the  plaintiffs  th;it  the  Vadagalais  are  entitled  to  recite  the  Prabandham  in  the 
temples  in  dispute  as  ordinary  worshippers.  Nor  have  the  plaintiffs  any  right 
to  deny  to  the  Vadagalais  their  privilege  of  reciting  the  Prabandhams  as 
x>rdinary  worshippers.  "  It  will  be  observed  that  there  is  no  reference  here  to 
their  reciting  the  Prabandham  as  ordinary  worshipped  only  in  conju^^tio^i 
%vith  the  Tengalai  goshti  oi"  officeholders^  The  material  portion  of  the  decree 
runs  as  follows. — 

^*  I  declare  that — 

(1)  The  Adhyapaka  tniras,  except  Thodakkam  ot  the  plaint  Deepapra-^ 
kasaswami  temples  and  the  shrines>  including  Vedanta  Desikar  s  shrine  atta- 
'ched  to  the  said  temple,  belongs  exclusively  to  the  Tengalai  sect  residing 
^t  Conjeeveram. 

(4)  The  rights  of  the  Adhyapaka  rairad  are— ^ 

(i)  the   exclusive   right   of  chanting   the   Mantram   "   Sri  Sedl'ea^ 
Dayapatram,'* 

(ii)  the  exclusive  right  of  reciting  the  usual  Tamil  PrabandhAms  in 
the  temple  of  Deepapraka.«aswami  at  Velakadi  Koil  and  in  the 
shrines,  including  the  Sannadhi  of  Vedanta  Desikar,  attached 
to  it; 

(5)  The  Tengalais  are  entitled  to  discharge  the  duties  on  all  occasions^ 
in  which  the  ceremony  is  perftirmed,  as  well  at  the  time  of  procession  as  ab 
services  in  the  said  temple  and  its  slirines. 

(6)  1  order  that  an  injunction  be  issued  to  the  Vadagalais  and  Thatha- 
chars,  defendants,  enjoining  them  to  abstain  from  interfering  with  the  Tenga- 
laiis  in  the  recital  of  the  Mantram  and  Prabandham,  otherwise  than  as  ordinary 
worshippers.  " 

There  was  a  similar  dispute  between  the  Tengalai  and  Vadagalai  Brah- 
mins of  Conjeeveram,  in  regard  to  the  office  of  Thodakkam  and  Adhyapaka 
miras  in  the  big  temple^  which  had  previously  been  decided  in  1882,  on  sub- 
stantially the  same  lines  (i^risknasdmi  v.  Krisknama{l)). 

The  conviction  under  section  153,  Indian  Penal  Code,  can  be  upheld  only 
if  the  accused  in  forming  themselves'  into  a  separate  goshti  on  the  highway 
and  reciting  the  Prabandham,  behind  the  id(»l,  when  it  was  taken  in  procession 
on  the  day  in  question,  acted  "illegally,*'  "malignantly  or  wantonly"  and  thus 
gave  provocation  to  the  Tengalai  goshti,  intending  or  knowing  it  to  be  likely 
that  such  provocation  would  cause  the  offence  of  rioting  to  be  committed. 
Having  regard  to  the  antecedent  relations  between  the  two  rival  sects,  there 
can  be  no  doubt  that  if  the  action  of  the  Vadagalais  was  illegal,  they  ought  to 
have  known  that  it  was  likely  to  provoke  the  Tengalais  and  to  lead  to  a  breach 
of  the  peace.  The  two  questions,  therefore,  which  have  to  be  considered  in 
connection  with  the  chargf!  under  •  section  153,  Indian  Penal  Code,  are  [i] 
whether  the  Vndfigalais  acted  "illegally"  in  forming  themf^elves  into  a  separate 
goshti  and  reciting  the  Prabandham  on  the  above  occasion  and  (ii)  whether 
Hueh  action  was  "wanton"  or  "malignant. 
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Both  tho  Joint  Magistrate  and   the   Sessions  Judge   apparently   assniie 
that  the  injunction  extends  to  processions  outside  the  temple   arid  also    to  tfw 
Vadagalais  reciting  the  Prabandhani  separately  and   that    the   decree    permia 
the  Vadagalais  only  to  joi7i  the  Tengalni   goshti   and  recite  the   Prabandhan 
along  with  them.  The  Joint  Magistrate  in  construing  that  portion  of  the  decree 
which  restrains  the  Vadagalais  from    infeerfeiing    with    the   Tengalais,   in   the 
recital  of  the    Mantram    and    the    Prabandham,    otherwise    than    as   ordinarr 
worshippers,  says  that  the  words  "  ordinary  worshippers  "  "  must  be    constni*^ 
very  literally  and  that  can  only  be  by  as^snining  that  what  is  meant  is  that  the 
Vadagalais,  if  X\\y2yjoin  at  all  in  the  Tamil  recitation  can  do  so  only  hy  joininf 
with  the  Tengalai  goshti  andsiriging  with  them.  "  (The  italics  are  mine.)  The 
Sessions  Judi^^e  also  concurs  in  this  view  and  holds  that  if  the   Vadagalais  wish 
to  recite  the  Prabandham  they  must  go  along  with  the    Tengalais   and   recite* 
as  ordinary  worshippers,  tho  same  portion  of  the  Prabandham  that  the   Teng;v- 
lais  are  reciting  and  that  they  cannot  be  regarded   as  reciting  the  Prabandhaja 
as  ordinary  worshippers  if  they  fonn  a  separate  goshti   of  their   own   in  a  dif- 
ferent part  of  the  procession  and  recite  a  different  portion    of  the  Prabandham 
as  they  are  proved  to  have  done  in  the  present  case.  This  view   proceeds  alu*- 
gether  on  a  misc«)nstniction  of  the  decn  e  in  question    and    ix    misapprehension 
of  the  expression  "ordinary  worship|;ers"  occurring  therein,  A  breach    of  an  in- 
junction Cf^ntained  in  a  d<^(M'ee  of  a  Cf^mpet^ent  Civil  (^ourt,  is  no  doubt  "illegal" 
(section  43,  Indiaji  Penal  Code)  but  it  must  be  clearly  n>ade  out   that    the  act 
complained  of  is  [irohibited  by  the  deforce:  and  this  is  specially  so,  when,  as  in 
the  present  case,  it  is  soui^ht  to  bind    by    the    decree    persons    who    were  n'»t 
actually  parties  thereto,  but  were  only  cv)nstrnetively    reproscnted    therein.  It 
will  he  seen  from  the  extracts  giveii  above  that  the  plaintiffs  in    Original  Suit 
No.  295  of  18SG    j)rayed   for  an   injunction   restraining    the    Vadagalais  from 
reciting  the  Prabandham  ciihov  join  fit/  with  th<>  plaintiffs' sect   or  separately, 
during  the  daily  and  special  f>uja  and  fosfivals  and  in    processions    within  th« 
temple  and  outside  the  temple,    but  that  the  decree  only  declared   the  exclu- 
sive ri^ht  of  the  Tengahiis  to  discharge  the  duties  of  tlie    office  of  Adhyipakri 
miras,  on  all  occisions  in   which  the  ceremony    is    performed,  as    well  at  the 
tinie  of  ])n^cession   as   at   services   in    the   snid    temple    and    its   shrines  and 
enjoined  the  Vadagalais  toabs-lain  from  interfering  with  the    Tengalais  in  the 
recital    of  the    Mantram    and    the    Prabandham,  otherwise  than     as  ordinary 
worshippers.    (The  italics  abovo    are  mine.)    It   seems    to   nje.    therefore,  per- 
fectly clear  that  the  plaintiffs' prayer  that  the  Vadagalais   be   restrained  fru:n 
reciting  the  Prabandham  separately — cither  individually  or   in   a   goshti—wjfs 
not  granted  and  must,  therefore,  under  explanation  III  to  section  13,  Criminjil 
Procedure  Code,  be  taken  to  have  been  refused.     As  regards  the  other  pmyer, 
i.  e.,  that  the  defendants  be  restrained  from   reciting   the  Prabandhani  jointly 
with  the  plaintiffs,  that  was  granted  only  with  a  substantial    qualification,  viz., 
that  as  ordinary  wor-^hippers  they  may  interfere  and   join   with    the   TengaiafS  j 
in  tho  recitnl  of  the  Mantiam  and  the  Prabandham  and  such   qualification  was 
engrafted  upon  tlie  injunction  notwithstanding  tliat  the   exclusive  rig^^t  of  the 
Tengalais  to  the  office  of  Adhyjipnka  miras  was  established  and  declared  by  the 
decree    The  offieo-holders,  therefore,  in  a  b  H]y  or  goshti,  chant  the  Prabandham 
in  discharge  of  their  duties  in  the  performance  of  the   services   and   are  exeln- 
sivelv  entitled  to  the  emoluments  nppertaining  to  th^\t    office     Instead  of  the 
"Vadni^alais,  whose  right  to  the  ofiiee  (exce})t  to  that  of  Thodakknm)  Wfis   nj',2fa- 
tived  by  the  decree,  being   absolutely    restrained    iVom    inier/erivg   with  the 
Ten^ulais  by  joining  theuj  and  jointly  chanting    the   Prabandham    with  theiu, 
while  the  latter  were  dischar<^ii:g  the  uinclioiib  ef  their  office,    the   decree  UD- 
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[>rtnnately  allowed  them  to  interfere  as  ordinary  worshippers,  thereby  imply- 
iig  that  they  micrht  take  part  in  the  discharge  by  theTengalais  of  the  func- 
iuns  of  their  office  of  Adhyapaka  rniras,  but  merely  as  ordinary  worshippers  or 
olunteers,  not  entitled  to  a  distributive  share  along  with  the  office-holders  ia 
he  emoluments  of  the  office.  The  office-holders,  as  may  have  been  expected^ 
ii.turally  resriit  such  intrusion  and  the  complainant  at  the  conclusion  of  his 
.I'lence  in  the  pre^^ent  case  states  as  follows : — 

*' The  Vadagalais  can  join  our  goshti  with  our  penaiission.  If  we  don't 
pve  permissi4)H,  they  cannot  conie.  If  they  joiu  as  ordinary  worshippers  we 
houkl  not  object;   but  they  must  not  repeat  anything  that  we  don't.  " 

The  result  therefore  has  been  that  when,  at  the  beginning,  the  Vada- 
falais  used  to  form  one  goshti  with  the  Tengalais  there  were,  as  might  have 
>een  expected,  breaches  of  the  peace,  and  in  consequence  the  Vadagaiais  used 
'^form  a  separate  goshti  behind,  chanting  the  Vedas  or  Sanskrit  prayers.  But 
>n  the  occasion  in  question  they  also  formed  another  goshti  chanting  separately 
^he  Pmbandham.  This  goshti  being  separate  from  the  Tengalai  goshti  in 
ront  of  the  idol,  and  at  a  distance  of  about  180  feet,  each  goshti  would  not 
i^'ar  what  was  being  recited  by  the  other;  and  the  evidence  is  that,  at  the 
'anie  time,  the  twog oshtis  were  chanting  different  stanzas  of  the  Prabandham. 
There  is  nothing  whatever  in  the  decree  to  prevent  the  Vadagaiais  of  Conjee- 
^^.^riiin,  either  individually  or  in  a  goshti,  from  reciting  the  Prabandham 
*'panrtely  from  and  quite  independently  of  the  office-hohlers  Whether  they 
i"  so  jointly  with,  as  apparently  per?nitted  by  the  decree,  or  separately  from 
the  Tengalai  goshti  of  oliice-holders,  in  either  case,  tliey  do  so  and  can  do  so 
on ly  as  ordinary  worshippers  who  can  claim  no  share  in  the  emoluments  attach- 
^  to  the  office  of  Adhyapaka  miras.  If,  as  admitted,  they  have  committed  no 
hreach  of  the  injunction,  by  forming  themselves  into  a  separate  goshti  and 
•siting  the  Vedas,  while  the  Tengalai  goshti  in  front  of  the  idol  was  chanting 
^ne  Prabandham,  it  is  dilnc  ilt  to  conceive  how  the  Vailagalais  contravene  the 
f^ruisof  the  injunction  by  forming  themselves  into  a  s<qjarat.e  g(»shti  and  recit- 
^^^\\Q  Pnihandham.  Both  the  Joint  Magistrate  and  the  Sessions  Judge 
^^-m  to  consider  that  the  Vad-ig^ilais  cannot  be  reganhMl  as '^ordinary  worship- 
pers unless  they  interfere  with  the  Tengalai  goshti  and  join  it  in  reciting  the 
irabandham.  This  is  based  a! together  on  a  misapprehension  of  tliat  expiessioa 
»n  the  decree.  The  Brahmin  Tengalai  inhabitants  of  Oonjeeveram  have  an  in- 
^«rest  in  the  temple,  not  only  as  worj^hippors  or  devotees  like  the  Vadagaiais, 
wot  also  as  office-holders  of  the  Adhyapaka  miras  The  expres.<ion  "ordinary 
**^^hipper"  is  used  in  the  decree  as  it  was  already  used  by  the  High  Court  in 
^'"'^ffkrutsam i  v.  Krishnama(l)  in  the  sense  of  a  person  who  is  interested  ia 
^he  temple  as  a  mere  worshipper  or  devotee  as  distinguished  from  one  entitled 
^ any  office  therein  and  carrying  on  worship  in  discharge  of  the  functions  of 
^hat  office.  The  Vadagalai  Brahmins,  who  either  individually  or  in  a  body 
^ite  the  Prabandham,  the  Vedas  or  any  other  hymns,  do  so  only  as  "ordinary 
'^'l^rj^hippers"  and  they  can  be  neither  more  nor  less  than  such  when  they  recite 
^ne  Vedas  or  the  Prabandham  separately  from  the  Tengalai  goshti. 

On  the  grounds,  therefore,  that  the  extravagaiit  prayer  made  in  the 
pUmt— that  the  Vadagaiais  sbould  be  restrained  from  reciting  the  Praban- 
^^'^^^  separately  from  the  Ter.galai  goshti — was  not  granted,  tliat  within  the 
J^'^*:ming  of  the  decree,  the  Vadagaiais  in  reciting  the  Prabandham  separately 
^""1  the  Tengalai  goshti  interfere  with  the  Tengalai  goshti,  if  it  is  an    interfer- 

[l]  I.L.K.,  b  Mad.,  313.  ^ 

Digitized  by  VjOOQIC 


mB  I.  L.  R.  26  Mad.  554. 

enoe  at  all,  only  as  ordinary  worshippers — in  which  CHpaeFty  they  are  per* 
mitted  hy  the  decree  to  interfere  with  the  Tengalais  in  the  recitation  of  the 
Prabandham — ,  and  that  therein  nothing  whatever  in  the  decree  to  warrant 
the  assumption  that  the  Vedatj^alais  can,  as  ordinary  worshippers,  reoifee  the 
'Prahn.ndhixm  (in]y  hy  join hig  the  Tevfjaltn  goshii  and  reciting  the  Praban^ 
dham  along  with  th^ni, — I  am  decidedly  of  opinion  that  the  act  complained 
of  is  not  illegal  within  the  meaning  of  sections  153  and  43  of  the  Indiaa 
Penal  Code  (see  also  Quf^en  Ewjrress  v.  Kahavji\  1)). 

I  am  also  of  opinion  that  the  action  of  the  Vadagalais  cannot  be  regarded 
as  '*  malignant  "  or"  wanton  '*  within  the  meaning  of  section  153,  having  re- 
gard to  the  fiiet  that  such  action  was  in  pursuance  of  the  arrangement  vvhicii 
was  introduced  by  the  District  Magistrate  about  the  same  time,  in  connection 
with  the  processions  of  the  idol  of  the  big  temple^  in  view  to  avoid  friction 
between  the  two  sects  and  consequent  breach  of  the  peace.  Technically  no 
doubt  the  District  Magistrate  s  sar.ction  had  reference  only  to  the  processions 
connected  with  the  hig  temple  and  it  could  not  be  relied  upon  as  a  oar  to  the 
prosecution  if  the  action  of  the  accused,  in  reference  to  the  procession  of  the 
deity  of  the  «7)?aZicr  <er»/>Ze,  were  otherwise  illegal.  But  it  has  an  important 
bearing  on  the  question  ivs  to  whether  the  action  of  the  accused  in  forming  a 
separate  goshti  and  reciting  the  Prabandham — which  is  not  repugnant  to  the 
Tengalais — was  '*  malignant  "  or  "  wanton.  "  The  rival  sects  interested  in  both 
the  temples  are  the  same  and  their  respective  rights,  so  far  as  the  question 
under  consideration  is  concerned,  are  identical  in  respect  of  both  the  temples 
und  the  same  have  been  declared  and  settled  in  substantially  the  same  terms, 
though  by  decrees  passed  in  two  different  suits.  The  action  of  the  District 
Magistrate  who  was  present  at  the  spot  on  the  occasion  of  the  annual  festival 
of  the  big  temple  was,  in  my  opinion,  very  proper  and  eminently  calculated 
to  preserve  peace  between  the  rival  sects  and  ho  rightly  declined  to  change 
the  arrangement  introduced  by  him.  The  Vadagalais  must  therefore  be  re- 
garded as  having  acted  in  perfect  good  faith  and  not  "  malignantly  "  or 
*'wantonly,"  when  during  the  same  festival,  though  in  connection  with  the 
smaller  temj)le,  the  deity  of  which  was  being  taken  in  procession  to  the  big 
tcmp/c,  they  adopted  the  saoio  arrangement  of  forming  a  separate  goshti  be- 
hind the  idol,  reciting  the  Prabandham. 

The  question,  however,  not  having  been  raised.  I  do  not  pause  to  consider 
whether  paragraph  5  of  the  decree  can  rightly  and  reasonably  be  construed  as 
in  any  degree  granting  the  prayer  in  the  plaint  as  to  processions  mdside  the 
temple — especially  as  neither  the  local  authority  in  whom  the  public  streets 
are  vested  nor  the  owner  of  the  freehold  in  the  soil  thereof  wad  represented 
in  the  suit. 

The  conviction  under  section  296,  Indian  Penal  Code,  is  eqnally  un- 
eUstainable.  The  Joint  Magistrate  says  that  though  the  two  goshtis  were  a 
Considerable  way  apart  and  the  Tengalais  in  front  could  hear  little  or  nothing 
of  what  was  going  on  in  the  rear,  beyond  perceiving  that  the  Vadagalais  were 
chanting  in  Tamil,  yet  he  must  hold  that  the  worship  by  the  Tengalais  was 
disturbed,  because  the  fact  that  two  or  three  of  the  Tengalais  went  back  and 
remonstrated  with  the  Vadag;>laiR  shows  that  their  mind  was  disturbed.  The 
Sessions  Judge,  too,  finds  that  there  was  a  disturbance  because  "the  assembly 
of  persons  lawfully  engnged  in  the  peif(»rmance  of  religious  worship  is  the  unit 
and  the  assembly  i«said  to  be  disturbed  when  some  particular  members  of  i% 
are  disturbed*' and  "one  of  the  Tengalais  actually   went   back  and  took    down^ 
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the  names  of  some  members  of  the  Vadagalai  gosh  ti  on   a  piece   of  paper."  In- 
my  opinion,  the  facts  as  thus  found  cannot  legally  amount  to  voluntarily  causing 
disturbance  to  an  assembly  lawfully  engaged  in    the    performance    of  religiou.** 
worship  or  religious  cereuionies and  1  piostuu^  that  the   Joint    Magistrate   and 
Sessions  Judge  would  not  have  convicted  the  acL'u.sod     under   section    296  but 
for  their  having  arrived  at  the  conclusion  with  reference    to  the   charge   under 
section  15^5,  chat  the  action   of  the   Vad'igalais    in    fo!  iniug    theuiselves  into  a 
separate  goshti  reciting  the  Prabandhun  was  illegal,  being  in    contravention  of 
the  decree  in  Original  Suit  No.  295   of  1886.    If  their   action    was  not  illegal 
there  is  no  more  reason,  under  the  circumscanoes  (see  section  79,  Indian   Penal 
Code),  for  convicting  the  accused  of  the  offence  under  section    296    than    there 
would  be  for  convicting  the  Tengalais    for    disturbing    the    Vadagalai   goshti, 
which,  like  the  Tengalai  goshti,  was  engaged  in  the    performance  of  religious 
worship.    In  a  receni  case  before  this  Court  (Criminal    Revision   Case   No.  151 
of  190i)  in  which,  in  connection  with  a  procession  relating   to  the   big   temple, 
a  Vadagalai  Brahmin  wns  convicted  under  section  296,  but  the    conviction   was 
quashed  by  a  Btmch  of  this  Court,   of  which  I    w<us   one   of  the    members,   in 
revision,  on  the  ground  that  the   facts   as   found    by    the    Magistrate  did  not 
amount  to  a  disturbance  within  the  meaning  of    section  296,    it    was   observed 
that  "in  the  decision  of  such  sectarian    disputes   and  cases,   public   streets   or 
highways  cannot  in  law  be  regarded  as  temples  or  places  of  worship  belonging, 
or  dedicated  for  the  time  being  to  the  votaries  or  the   communities   concerned, 
simply  because  a  customary  religious  procession  is  passing  over  a   public  street 
or  highway"  and   I   adhere    to   the  opinion   therein    expressed.     Within    the 
meaning  of  section  296,  Indian  Penal  Code,  no  assembly  can,   in   my   opinion,, 
be  lawfully  engaged  in  the  performance  of  religious  worship  or   religious  cere- 
monies on  a  highway  unless  it  be  established  or   can    be   reasonably    presumed 
that  the  dedication  of  the  highway  was  subject  to  such    restriction  and    user. 
Otherwise  persons  riding  on  horses  or  driving  in  vehicles  at  the  time  and  there- 
by effectually  disturbing  the  worship  by  interrupting    or  suspending  the   same 
will  be  liable  to  conviction  under  section  296,  Indian  Penal  Code.  In  a  country 
where  there  are  so  many  rival  sects  and  religions  intolerant  of  one  another,   it 
will  be  impossible  to  presume  a  dedication  of  a  highway  by   members   of  one 
sect  or  religion  for  religious  processions  or  worship  to   bo   conducted    on    such 
highway  by  followers  of  other  rival  sects  and  religions.    If  it   be   asked    what 
the  ancient  common  law  of  India  was  as  to  the  use  of  public  streets  and  high- 
ways by  different  races,  castes  and  outcastes  and  as  to   their   use  for  religious 
and  other  processions  by  various   sects,   the  answer   would   obviously   be   one 
which,  according  to  the  law  as  administered  by  the  British   Courts,   could   not 
be  tolerated  for  a  moment.     Using  the  highway  as  a  place   of  worship  is   not 
the  legitimate  user  of  it  as  a  highway  "for  the  purpose  of  using  it  in    order   to 
pass  and  re-pass  or  for  any  reasonable  or  usual  mode  of  using  the   highway   aa 
&  highway"  ffarriaon  V,  Duke  of  Ruiland(l),  Hickman  v,  Mai8ey{2):  "see 
also  Dicey's  '  Constitution  Law  '  (Fourth  Edition)  at  p.  430),  and    the   conver- 
sion of  the  highway,  though  but  temporarily,  into  a  place  of  sectarian    worship,, 
amounts,  in  law  to  a  trespass  upon  the  freehold  in  the  soil  of  the   highway  and 
in  cases  in  which  there  is  a  statutory  vesting  of  the  highway  in  a   local    autho- 
rity also  to  a  trespass  upon  the  highway   itself  (Harrison  v.   Dukd    of  RuU 
land(^),   Hickman  v.   Mai8ey(4i),  Reg.  v.  Pratt{5)   Reg.    v.   Oraham  and 

[1]  L.R.  (1893),  1  Q.B.,  142  at  p.  146. 

121  L  R.  (1900),  J  Q.B.,  752  at  pp.  755, 757,  758. 

[31  L.B.  (1893),  1  Q.8.,  at  pp.  14l>,  147, 151. 

[4]  L.B,  ^1900),  1  Q.B.,  755:  [5;|  4 B.  4  B.,  8W ;  24  L.  J..(M.C.),  U2^ 
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£urn8{l),  and  R*ix.  v.  Carlile{2)).  It  does  not  follow  that  the    use    of  a   liigh- 
%vay  for  a  purpose  which  does  not  amount  to  an  iiulioti.ble  oftonce  is  necessit-ri  1  y 
lawful.  If  the  user  is  fur  a  purprK<e  which  amounts  to  a  trespas.^   (civil)   on     the 
freehold  in  the  soil,  it  is  unlawful,  jus  was  held  bt»th  in    Harrison   v.   D'xhe    of 
RutlandiZ)  and  Hickman  v.  xllalseyi-^).    Tho    two    recent    E:i<,nish   Ciise^    are 
\ery  instructive  on  the  qnestiiui  of  whit  constituto.s  a  reasonable  use  of  a  hig^h- 
Afvay  lus  such  and    the    {)rinciples    tiierein    ennnciated    will    have  an    imporUiut 
bearing  on  the  decision  ol  qiu  stions  thai,  often  arise  in  this  conntry    as    to    the 
.user  ot  a  highway  by  particular  sects  foi-  religion.^,  devotional  and    similar   pur- 
poses.    No  doubt  in  every   country  and  pari.icularly    in  this    country    highwiijs 
are  by  sutferance  use<l  for  purposes  which  are  d;jcidedly  in  excess  of  their   legi- 
timate and  reasonable  use  as  a  highway — esjiecially  when    such    use    has  been 
customary — and  the  same  is  tolerated  and  no  notice  is    taken    of  the    trespass 
thus  committed  on  the  highway  and  the  fieehold  in    the  soil,   so    long   at  any 
xatc  as  such  use  of  the  hi-h\v,iy  does  not  cause   any   special    or   serious  incon- 
Yenience  or  obstruclioii.  In  Ex   parte   Lewlsi^b),     Wills,   J.,   in    holding  that 
"a  claim  on  the  part  of  pers',n:<  so  mindeil    to    assemble    in    any    numbers  and 
for  so  long  a    time    as    they   pleased    to    remain    assembled    upon    a    highway 
(Trafalgar  Sq.)  to  the  detrim-Mit  of  others  haviicjr  equal  rights,    is  in  its   nature 
irreconcilable  with  tie  r  gut  of  free  passMg^"  and  that    there    is    '*  no  authority 
whatever  in  favonr  of  it  "  observed  as  follows: — "  Tilings  are    (hme    every   day 
in  every  part  of  the  kingdom  without  let  or  hindrance,  which  there    is  not   and 
cannot  be  a  legal  right  to  do  and  not    inlVequently    are   subinitted    to    with   a 
good  grace  because  they  are  in  their  nature  incaj)able,    by  whatever   amount  of 
user,  of  growing  into  a  right.  "    The  remarks  of  Wills,  J.,   apply    with    peculiar 
force  in  this  country  to  a  large  and  increasing  chiss  of  religit)us,    sectarian   and 
other  similar  processions,  to  preaching  on  highways  and  to  the  common  use  of 
public  streets  and  highways  by  occupants  of  houses  abutting  on  the    same,   for 
Tarious  purposes  connected    with     the    weaving    and  other    industries  and  for 
drying  paddy  and  other  grains  and  for  similar    purposes.     But    doing  a   thing 
ty  sutferance  is  one  thing  and  claiming  it  as  lawful    and    invoking    the   aid  of 
the  executive  authority  tt>  do  it,  as  of  right,  is  quite  another  thing. 

On  the  grounds,  therefore,  that  there  was  neither  in  law,  nor  in  fact,  any 
disturbance  of  the  Tengalai  goshti,  that  if  the  Tengalai  goshti  can  be  lawfully 
regarded  as  engaged  in  the  performance  of  religious  worship  or  religious  cer- 
emonies, on  the  highway,  on  the  occasion  in  question,  the  Vadagalai  goshti 
"U'as  equally  lawfully  engnged  in  the  performance  of  religious  worship  on  the 
#5ame  occasion,  but  that  in  my  opinion  neither  assembly  can  be  regarded  as 
lawfully  engaged  in  the  performance  of  religious  worship  on  a  highway  which 
it  is  not  alleged  or  shown  was  dedicated  as  a  highway  subject  to  such  restrict- 
ion and  user,  I  think  the  conviction  under  section  296,  Indian  Penal  Code, 
should  also  be  quashed. 

So  far  as  the  conviction  of  the  eleventh  accused  as  an  abettor  is  concer- 
ned, it  is,  in  my  opinion,  clearly  wrong.  The  cjxse  against  him  is  simply  that 
as  the  Sudra  trustee  of  the  teujple,  *'  he  was  a  man  in  authority  "  and  "  was 
conducting  the  procession  and  thafc  he  made  no  attempt  to  stop  the  formation 
of  the  separate  goshti,  but  rather  encouraged  it."  The  Sessions  Judge  in  app- 
eal says  nothing  specially  about  the  eleventh  accused.  In  my  opinion  the 
conviction  of  the  eleventh  accused  as  an  abettor  is  in  any  event  entirely  unwa- 
rranted and  ought  to  be  set  aside.  ^^^ 

(1)  (1H88),  4  Timea  Law  Rep.,  212  at  p  226.  (2;  G  C.  and  P.,  636. 

<3)  UK.  (1893)  1Q.B.142,  atp.  iiu,147  and  151. 

(4)  L.R.  (lyoO)  1  g.B.  762,  at  p.  700.  (5)  L.R.  21  Q.B.D.,  191  at  p.  197. 
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In  consoqnence  of  this  difiference  of  opinion,  the  case  was  referred  to  a 
Full  Bench  consi^sting  of  Snbrainania  Ayyar,  Davies,  and  Benson,  JJ. 

The  Cit^e  came  on  for  hearing  in  due  course,  and  the  Court  delivered  the 
following  ju<lj/nKMit«  : — 

SUBRAHMAXIA  Ayyar,  J. — It  is  necessary  first  to  consider  the  charcre^- 
aj(ainst  the  third  and  seventh  accused,  whom  the  eleventh  accused  has  been 
charged  with  abetting. 

Taking  up  the  charge  under  section  153  of  the  Indian  Penal  Code,  th« 
question  on  which  practically  the  case  turns  is  whether  the  recitation  by  the- 
two  accused  during  the  procession  in  question  of  Prabandhams  or  Tamil  hymns^ 
was  illegal,  not  on  the  ground  that  it  wa.s  against  any  usuge  of  the  institution, 
bnt  with  reference  to  the  decision  in  Original  Suit  No.  295  of  1886,  in  the 
District  Munsifs  Court  of  Conjeeveram.  That  decision  only  declared  that  the 
Tengalais  were  entitled  to  the  office  of  A<lhyapakam,  and  in  that  capacity,  ai 
usual,  to  recite  the  Prabandham  on  all  the  prescribed  occasions  of  worship, 
without  lot  or  hindrance  by  the  Vudagalais.  It  did  not  in  the  least  affect  the 
nght*^  of  the  Vadagalais  as  ordinaiy  worshippers.  Having  regard  to  the  fact 
that  that  suit  was  entirely  in  relation  to  an  office,  it  must,  even  if  the  decision 
had  been  silent  as  to  ihe  rights  of  the  Vadagalais  as  ordinary  worshippers,  not 
ofBce-holaers,  be  token  that  such  rights  were  left  untouched  ;  but  the  decision 
is  not  sil«Mit  on  the  matter.  It,  in  express  terms,  refers  to  and  preserves  the 
rights  of  the  Vadjigalais  a.s  ordinary  worshippers,  to  recite  the  Prabandhams 
even  in  the  roTn})aiiy  of  and  joinMy  with  the  (4iic» '-holders  whose  duty  it  is  to 
recite  tliem  on  such  oceasions.  The  attempt  on  behalf  of  the  prosecution  to 
oonstnie  this  reference  in  the  decision  to  the  riglit  of  the  Vjidagnlais  to  so  join 
in  the  reeiiatioji,  as  a  declaiijl  ion  that  the  Vadagal-M's  mo  «ii.scntitled  from 
reciting  except  in  conJ!]ncti^>n  with  the  office-hoUlers,  is  on  the  face  of  it  unten- 
able. The  T^'ugalais,  as  Adhyapakirs,  arc  subject  to  a  duty  to  recite  Praband- 
h;uns,  th<^  perlonnance  of  such  diit}' emit  ling  them  to  the  emoluments  of  the 
iftice  They  cannot,  in  consequence  of  their  being  Adhyapakars,  claim  aa 
cxchisive  ri'^dit  to  recite  them  and  as  the  retutation  of  Prabandhams  is  a 
Teco^rnisod  form  of  worship  both  with  the  Vadagalais  and  the  Tengalais,  every 
Vafl;i;^alai  n^n^t  ])rivm  ftdt  be  held  entitled  to  recite  then)  by  way  of  worship 
othi^rvvise  than  in  conjuncti«>n  with  the  office-holders.  No  doubt,  if  the  Vadag- 
alais j"in  the  office-holders  iu  the  recitation  on  occ;u«^ions  of  worship,  it  stands 
to  reason  tl^at  ihcy  j^l.onld  do  so  without  in  any  manner  interfering  with  the 
Hue  recit;irion  by  the  office-h.olders.  In  such  circumstances  the  otfice-holders 
Wiinld  be  c»ntitk>d  to  insist  that  the  Va(];'galais  should  recite  orJy  those  !ivn)U'=» 
which  they  themselves  were  recitii'iif.  as  o^m;!  wi^t*  they  would  be  interi'ered 
^vith  in  the  due  discharge  of  thcr  <iuties.  But  there  is  nothing  to  prevent  a 
Va«latrilai  by  hin^^elf  (^r  V;idng-ii.iis  in  a  body  reciting  the  PraSandhams  Si^par- 
iitel}-  from  the  office  holders  ami  in  <ioing  ho  r  'cirioyr.  versus  d  ffi-rent  fron)  iliosc 
which  the  Adhyapakars  may  be  reciting,  provided  that  that  is  done  without 
interfrrence  with  the  Adhyapakars. 

Swoh  bein<T  the  rights  of  the  Vadagalai*^,  did  the  accused  on  the  oceasion 
in  qiie8t.i<:)n  inteifcie  with  the  office-holders  by  the  recitarion  eomphiined  of? 
Clearly  not.  Adniittcdly,  the  paitics  were  nt  that  time  at  a  distance  of  150 
foet  from  eneh  other.  "B'Jw^'cn  them  stood  the  body  of  tom-tom  beateit*  doing 
their  part  of  the  w'.jk  and  tln.<e  \v1m)  cairierl  the  idol,  as  wel!  as  the  naotley 
^r(r\\d  which  ns^en»bhs  :U  tbc-r  festivals.  Having  regard  to  the  bustle  and 
tiiilii^ion  iiuNitabie  on  sui'li  ((cirirrs,  it  is  impossible  for  the  office-holders  to 
bare  i:eard  anytliin^^  ol  the  lecitution  by  thc^iccused.     This  is  almost    couclu- 
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liively  provecl  by  the  fact  that  the  office-holders  had  to  3end  out  persons  td 
ascertain  whether  any  recitation  by  the  Vadagalais  was  taking  place.  It  must 
consequently  be  held  that  the  accused  did  not  interfere  with  the  office  holders, 
by  reciting  Prabandhains  as  they  did  and  that  they  were  not  therefore  guilty 
of  any  illegal  act  so  as  to  bring  them  within  the  purview  of  section  158. 

The  charge  under  section  296  of  the  Indian  Penal  Code  may  now  be 
examined.  Presumably  the  object  of  the  section  is  to  secure  freedom  from 
molestation  when  people  meet  for  the  performance  of  acts  which  ordinarily 
take  place  in  some  quiet  spot  vested  for  the  time  in  the  assembly  exclusively  ; 
and  one  cannot  but  feel  serious  doubts  as  to  whether  that  section  was  intended 
to  secure  to  persons  who  choose  to  engage  in  worship  in  an  unquiet  place  open 
to  all  the  public  as  a  thoroughfare  the  immunity  from  disturbance  due  to  those 
>*'ho  meet  to  worship  in  a  church,  a  mosque,  or  temple  or  other  place  appropri- 
ate for  such  a  purpose. 

Turning  to  the  language  of  the  provision,  it  is  clear  that  the  persons 
assembled  are  given  a  right  in  their  collective  capacity.  What  is  thereby 
constituted  an  cflfence  has  no  necessary  reference  to  the  individuals  forming 
the  assembly  and  a  disturbance  punishable  under  the  section  may  result  from 
acts  which  involve  no  violation  of  their  personal  rights.  The  precise  point  for 
determination  is  whether  the  Ti'ngalais  on  the  occasion  in  question  were  an 
assembly  lawfully  engaged  in  religious  worship  within  the  meaning  of  the  sect- 
ion, and  having  regard  to  the  fact  that  they  were  then  on  a  highway,  an  affir- 
mative answer  to  the  question  would  assume  that  a  procession  on  a  highway 
has  a  specific  legal  character  and  that  the  members  of  the  procession  have  a 
right  to  use  a  highway  as  a  place  of  religious    worship. 

Are  these  assumptions  well  founded  ?  In  the  discussion  of  these  questions 
it  is  scarcely  necessary  to  point  out  that  we  should  not  proceed  on  the  supposi- 
tion that  processions  are  social  phenujuena  peculiar  to  this  country  and  conseq- 
uently that  the  rule  to  be  laid  down  in  cases  like  the  present  must  necessarily 
be  different  from  what  prevails  in  other  countries,  inasmuch  as  such  a  suppo- 
sition would  bo  incorrect.  In  the  wonis  of  lihe  judgment  in  Inihe  matter  of 
Frazee  "  It  has  been  customary  from  time  immemorial  in  all  free  countries 
and  in  most  civilized  countries  for  people  who  are  assembled  for  common  purp- 
oses to  parade  together  by  day  or  rciisonable  hours  at  night  with  banners  and 
other  paraphernalia  and  with  music  of  various  kinds.  These  processions  for 
political,  religious  and  social  demonstrations  are  resorted  to  for  the  express 
purpose  of  keeping  up  unity  of  feeling  and  enthusiasm  and  frequently  to  prod- 
uce some  effect  on  the  public  mind  by  the  spectacle  of  union  and  numbers. 
They  are  a  natural  product,  and  exponent  of  common  aims  and  are  valuable 
factors  in  furthering   them.'Vl) 

With  these  pn  fatt)ry  remarks  let  us  proceed  to  examine  what  are  the 
fundamental  legal  principles  underlying  the  use  of  a  highway  by  processions. 
Such  principles,  it  is  obvious,  must  be  t^ssentially  the  same  as  those  on  which 
the  analogous  so  called  right  of  the  public  to  nse  public  places  for  holding 
meetings  must  rest,  and  which  have  been  most  carefully  examined  by  Pi-ofessor 
Dicey.  His  observations  apply  v.ith  equal  force  here.  The  learned  author 
thus  points  out  the  fallacies  of  tho  ordinary  conceptions  on  the  subject: — 
"  The  notion  that  there  is  such  a  thing  as  a  right  of  meeting  in  public  places 
arises  fron^  njore 'tlijin  ono  Confusion  or  erroneous  assnTnj)t.ion.  The  right  of 
public  meeting — the  right  of  all  men  to  come  together  in  a  place  where  they 
may  lawfully  be  for  any   lawfr.I    pnipose     ....     is   confounded    with    the 


(I)  63  Micliigan  30G  ;  6  American  Slate -KcptJits,  p.  311  at  p.  315. 
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tdUlly  different  alleged  righfc  of  every  man  to  use  fot  the  ]jiirp6se  oi  holding   a 
meeting  any  place  which  in  any  sense  is  open  to  the  public.     The  two    rights, 
did  they    both   cxistSi   are   essentially   different   and   in    many   countri^   are 
Regulated  by  totally  different  rules.     It  is  assumed  again  that   sc[uares,   streets 
or  roads  which  every   man  may  lawfully   use  ate   necessarily   availablel   for  the 
holding  of  a  meeting.     The  tissumption  is  false.     A  crowd  blo(5kiiig  Up  k  high- 
>vay    will  probably  be  a  nuisance  in  the   legale    no   less   than   in    the   popular^ 
bense  of  the  term^  for  they  both  interfere  with  the  orditidfy  citizen's   right   to 
lise  the  locality   in  the  way  permmitted    to  him  by    law  "   (  Dicey  s  '  Law   of 
Ihie   Constitution,  *  4th  edition^   page  430  ).     The  learned   authors   exix)8itioii 
of  the  tfUe  legal  aspect  of  meetings  in  those  places  is  as   follows: —  "  The  right 
of  assembling  is  nothing  more  than  a  result  of  the  view  taken   by  the   Courfes 
ifis  to  individual  liberty  of  person  and    individual    liberty   of  speech;     There  is 
tio  special  law  allow  A,  B,  and  G  to  meet  together  either  id  the  opeii    air    oi* 
dsewhere  for  a  lawful  purpose,  but  the  right   oi  A  to  go    where  he  pleAses   so 
that  he  does  not  commit  a  trespass  and  to   say  what  he  likes   to  B  so  thdt  his 
talk  is  not  libellous  or  seditious,  the  right  of  B  to  do  the  like,  and  the  existence 
of  the  Sfime  rights  of  C,  i),  S^  and  P  and  so  on  ad  tTifinitUm   leads  to  the  con- 
sequence that  Ai  B,  C^  D  and  a  thousand  or  ten  thousand   other   persons  tn^y 
(  as  a  genel^al  rule)  meet  together  in  a  place  where  otherwise   they  each  have 
a  right  to  be  for  a  lawful  purpose   in  a    lawful    manner  '*  ( Ibid  p.  258  ).     In- 
terference   with   a   lawful  meeting  will   therefore   not  be,   to    Use   the  words 
of   the   same    writer  '*  an  invasion  of  a   public   rights,   but  an   attack  on    the 
individual  rights  of  A  and  B,  and  must  generally  resolve  itself  into   a  number 
ofass;iults   on  definite  persons^  members  of  the    meeting.  A   wrong-doet*   who 
dispersCii  a  crowd    is  not  indicted  or  sued  for  breaking   up   a   meeting  but   is 
liable   (if  at  all)  to  a  prosecution   or   an    action   for   assaulting   Aj   a   definite 
member  of  the  crowd. " 

Another  learned  writer>  Mr.  Justice  CoUett,  in  his  comments  on  the 
Indian  Penal  Code»  takes  the  same  view  and  in  addition  puts  processions  on  a 
highway  on  precisely  the  same  footing  as  public  meetings.  His  observations 
are  as  follows  : — '*  It  may  be  convenient  here  just  to  notice  the  popular  error 
that  there  is  some  such  a  right  as  to  hold  a  meeting  in  a  public  place  or  to 
move  in  procession  along  public  streets.  There  c*tn,  in  truth,  be  no  such  right 
other  than  or  apart  from  that  of  each  individual  to  pass  and  te-pass  in  a  public 
place  and  therefore  no  right  of  public  meeting  or  procession  f however  lawful 
the  purpose)  in  any  5ense  paramount  to  general  convenience  ...  *  Apart 
from  all  e^^press  law  there  can  ex  natura  i*ei  be  no  such  right  as  to  hold  meet- 
ings or  to  move  in  procession  in  public  places"  (Commentaries  on  the  Iddiati 
Penal  CodC)  pages  235,  236). 

Before  p.issing  to  another  authority  bearing  on  the  present  question,  it  la 
perhaps  well  to  point  out  that  the  alleged  right  of  procession  must  not  be  con- 
founded with  a  reasonable  interruption  limited  as  to  time  such  as  that  caused  by 
fairs  and  markets,  subject  to  which  interruption  a  dedication  of  a  highway  may 
lawfully  be  made.  The  alleged  right  of  procession  suggests  a  right  on  the  part  of 
as  many  of  His  Majesty's  subjects  as  may  be  so  disposed,  to  occupy  a  highway 
whenever  and  so  often  as  they  may  wish  for  a  procession,  or  possibly  for  more 
than  one  procession  to  be  conducted  by  persons  of  conflicting  views  and  sympa^ 
thies,  beliefs  and  opinions.  That  such  a  right  cannot  be  rested  on  dedication  S8 
At  present  known  to  the  law  follou^  from  what  was  said  by  Wills  and 
Grantham,  JJ.,  In  Ex  parte  Lewis(l)  with    reference   to  the  alleged    right  of 


[1]  L.!:.,2i  Q.  H.  a.  nn  at  p.  lOT. 
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meeting.  The  learned  Judges  say:  '*We  were  informed  by  Mr.  Lewis  that  there 
was  no  statute  conferring  or  recognising  such  rights.  He  alleged  that  they  rested 
upon  dedication.  It  is,  however,  a  species  of  dedication  at  present  unknown 
to  the  law  and  of  which  there  is  no  trace  in  our  law  books.  The  only  dedica- 
tion in  the  legal  sense  that  we  are  aware  of  is  that  of  a  public  right  af  passage 
of  which  the  legal  description  is  a  right  for  all  Her  Majesty's  subjects  at  all 
seasons  of  the  year  freely  and  at  their  will  to  pass  and  re-p»iS9  without  let  or 
hindrance." 

Upon  the  authorities  I  have  thus  referred  to  it  is  perfectly  clear  that,  in 
the  eye  of  the  law,  a  procession  as  such  has  not  any  specific  legal  character  and 
that  the  only  rights  claimable  bv  those  constituting  a  procession  on  a  highway 
are  what  appertain  to  them  as  individuals  using  the  highway.  Such  right  w 
to  pass  and  re-pass,  allowing  these  words  the  largest  possible  construction  with 
due  reference  to  all  the  exigencies  of  the  public.  No  doubt,  many  acts  may  be 
done  on  a  highway  by  persons  using  it  which,  though  not  strictly  passing  and 
re-passing,  would  yet  be  in  the  nature  of  incidents  to  such  passing  and 
re-passing.  Though  it  would  not  be  easy  to  enumerate  them  exhaustively 
and  precisely,  yet  there  can  be  no  difficulty  generally  in  drawrng  the  line  bet- 
ween what  is  so  incidental  and  what  is  not,  for  nothing  can  be  treated  as  so 
incidental  which  is  inconsistent  with,  in  the  words  of  Collins,  L.  J.,  "  the  para- 
mount idea  that  the  right  of  the  public  is  that  of  passage  "  (  Hiclcman  v. 
Maiseyd)).  But  in  no  view  can  it  be  held  that  the  doing  of  anything  so  alto- 
gether foreign  to  that  paramount  idea  as  the  carrying  on  of  religious  worship 
on  a  highway  is  a  proper  incident  to  the  right  of  passage  even  according  to  the 
most  extended  notions  that  can  reasonably  be  entertained  of  that  right.  Tho- 
ugh ordinarily  it  would,  no  doubt,  be  difficult  to  hold  that  persons  passinc^ 
along  a  highway  appropriate  it  for  purposes  of  worship  merely  by  doing  such 
equivocal  acts  as  singing  hymns  and  the  like,  yet  this  case  presents  no  difficul- 
ty, inasmuch  as  here  the  prosecution  ca.se  itself  is  that  what  the  Tengalaia 
were  doing  on  the  occasion  in  question  did  constitute  religious  worship  and  it 
is  im})ossible  to  av»»id  the  conclusion  that  such  user  of  the  highway  was  altoge* 
ther  wanting  in  lawfulness. 

The  soundness  of  this  view  is  supported  not  only  by  decisions  in  case» 
where  the  question  of  lawfulness  arose  with  reference  to  the  owner  of  the  free- 
hold, but  also  by  decisions  in  cases  where  such  question  arose  with  reference 
to  the  liability  of  those  who  were  bonnd  to  maintain  a  highway  in  a  proper 
state  (»f  repair  but  who  had  neglected  to  do  so.  i^tin^on  v  City  of  Gard{ver[2> 
is  a  leading  decision  on  the  point.  The  law  as  to  the  proper  use  of  a  high- 
way was  there  laid  down  in  the  following  terms  : — *'  All  persons  have  the  right 
to  pass  and  re-pass  ujmn  public  roads  so  long  as  they  violate  no  laws  for  the 
common  good  or  for  the  prot«ction  of  individuals.  Within  these  restriction.** 
they  are  entitled  to  the  use  of  the  highway  for  the  purposes  of  travel  whether 
the  object  of  that  travel  is  business  or  plejisure,  whether  they  pass  on  foofe^ 
with  carriages  or  in  the  various  modes  which  each  individual  may  choose  to 
adopt  Any  part  of  the  highway  may  be  used  by  the  traveller  and  in  such 
direction  as  may  suit  his  convenience  or  taste  provided  he  therein  c»»nforms  to^ 
all  laws  and  well-settled  rules  connected  with  such  use  Children  are  not  rest- 
ricted in  passing  and  re- passing  upon  the  streets  and  roads  mfire  than  adults. 
And  the  same  rules  are  to  be  applied  equally  to  all  in  regulating  the  use  of 
highways  for  the  objects  designed."     And  notwithstanding  the  broad  view  thu» 


[1]  L.K.,   [2000],  1  Q.  B;  752  at  p.  757. 
[2]  42  Maine,  248;  66  American  Dccivon«,  28^,  <  itr^l  in  T»ovcii  on  \ojr]jorf.ncp/  p.  4^1^ 
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taken  of  the  law  it  was  held  that  **  when  children    appropriate   a   part   of  the 
road  for  their  sports  and  cease  to  use  it  as  a  way  for  travel,    the    town   or   city 
through  which  the  way  pa8.ses  is  not    lusponsible   for   injuries   which    n»ay    be 
received  by  any  of  the  children  so  engaged,  althoiigh     the    injuries    may    take 
place  through  a  defect  in  the  road."     And  as  at  the  trial  of  the  case  the  Judge 
had  refused  to  instruct  the  jury  that  if  the  plaintiff,  a  child,  had,  at  the  time  of 
the  accident,  been  using  the  highway  as  a  play-ground,  and  not  as  a  traveller  she 
oould  not  recover,  a  new  trial  was  granted  on  the  ground  that  if,  as  alleged,  she 
had  been  using  the  road  as  a  play -ground  and  not  as  a  traveller,  the  use  for  pur- 
poses of  travel  must  be  regarded  as  entirely  suspended  and  that   she   had  beett 
using  the  gmund  for  an  object  altogether  different    from  that  contemplated  by 
the  statute  which    imposed  on  the  city  the  liability  t^    maintain    the   road    ilk 
repair.     Precisely  the  same  decision  wr  given  in  Blodgett  v.  City  of  Bo8ton{l). 
Ahd  in  Jfc  Cartliy  v.  Portlavd{2)   it  was  held   that   a  person  using   a  high- 
way wholly  for  the  purpose  of  h<ii*se  racing  could  not  recover  for  injuries  happ- 
-^ning  to  him,  because  the  town  did  not  afford  him  and  his    horse   a  safer   and 
more  j>erfect  track.     In  Vosburg  v.  Mottk    (3),   also   cited    in   '  Beven,  *   page 
126,  it  was  hel<l  that  where  a    number   of  peisons    were   playing   a   game    of 
<5ricket  on  a  highway  and  the  ball     hit   a    passer-by,   not    only    the    particular 
indivi(hial  who  sent  the  ball,  bnt  all    the  persons    engaged    in    the    play    were 
liable  in  damages  as  joint  t.ort- feasors,  inasmuch  as  they  combined  in  using  the 
highway  for  a  purpose   foreign  to  the  appropriate  user  of  the  same. 

Compjvre  Truro  Corjwrafion  v.  Rov)  (4)  where  the  mere  fact  of  the 
defrnda^it  iNarkirig  <>ff  a  part  of  the  foreshore  for  depositing  oysters  dredged 
by  him  in  deep  water,  and  claiming  property  in  the  oysters  deposited  there- 
in was  held  to  have  rendereti  his  user  of  the  foreshore  in  excels  of  the  right 
Accwded  to  every  subject  to  use  the  foreshore  for  the  purpo.se  of  fishing. 

To  guard  against  any  misconceptions  ari.sing  with  reference  to  the  view 
^adopted  by  tne,  I  w»uild  observe  that,  upon  the  principles  already  ex- 
pounded, pnicessions  per  se  are  qnite  unobjectio?iable  and  that,  as  rightly 
<lecided  in  the  American  Case  of  S.  v  Hughes.  (  cited  in  a  note  to 
**  Bnssell  on  Crimes, '  6ith  edition,  vol.  I,  page  787 )  "  a  peaceable  proce^^sion  iii 
the  streets  of  a  town  if  lawful  and  if  the  streets  are  not  obstrucred  more  than 
is  ordinarily  the  case  onder  such  circumstances  is  not  an  indicatable  offence 
on  the  part  of  the  members  composing  it.  *'  The  cases  of  Parthasarathi  v. 
<yhinnakn8hnfi(5X  Mxdhialu  Ghetty  v.  Bapnn  Saib(6),  Saiidram  Chetti  v. 
Tkt  Qween(7)  cannot,  in  my  opinion,  be  taken   to  lay  down  anything  more. 

I  may  further  observe  that  even  when  the  members  of  a  procession  trans- 
gress the  limit  of  lawfd  user  of  a  highway  as  by  setting  up  an  untenable  right 
to  carry  xm  worship  there,  they  are  iK't  necessarily  guilty  of  a  common  nuisance, 
for  to  be  indictable  there  must  be  much  more  than  a  user  not  lawful.  Thougji 
^auth^rity  may  scarcely  be  necessary  for  such  an  obvious  proposition  I  may 
^uote  a  few  lines  from  Fairbanks  v.  Kei^(H)  as  there  allusion  is  made,  by  way 
-©f  an  illnstTation,  to  the  very  user  in  question  here.  Agn-^w,  J  .,  said  :  "  A 
«ctreo«^  may  not  be  Msed  in  strictne.ss  of  law  for  public  speaking,  even  preaching 
or  public  worship,  but  it  does  not  follow  that  every  one  who  speaks  or  preaches 
in  the  street  or  who  happens  to  collect  a  crowd  there  by  other  means  is,  there- 
fore, gtiilty  of  the  indictable  offence  of  nuisance.     His  act  may.  become  a   nuia-* 

(1)8  Allen^  241,  cited  in  the  note  to  the  above  case  in  66  American  casen,  at  p.  284. 
(2)  €ited  in  the  same  note.  (3)  J  Curthing,  453  ;  48  American  Llecisions,  GIH. 

(4;  L.K.,  (1902),  2  K.B.,  709.        (5)  I.r..U.,  ^  Mad.,  305.      («)  I.L.U.,  2  .Mail;,  140.       . 
(7)  I.L  U.,  C  Mad.,  203.    {8)  70  Peaosvlvaniu  St.,  83 j  10  Amoiican  Rep.,  6G4j  at  p.  669, 
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fvnce  by  his  obstruction  of  the  public  highway,  bqt  it  will  not  do  to  say  it  h 
puisance  per  Be."  Tliis  statement,  which  I  adopt  as  perfectly  correct,  must  be 
jiufiRciept  to  repel  the  idea  that  every  user  of  a  highway,  such  as  that  in 
question  here,  could  be  interfered  with  without  reference  to  the  question  «»f 
a  real  nuisance  having  been  caused  thereby  (as  to  some  of  the  considerations 
governing  the  determination  of  which  see  Ori{final  Hartpool  Collieries'  Ct\ 
V.  Gihh(\)  and  4ttoruey-General  v.  Slieffi^eld  Gas  Covsumera  Co.{2)  So  long 
us  that  is  not  the  case  the  authorities  should  and  would  treat  the  matter  in 
the  spirit  in  which  Cozens-Hardy,  J  ,  viewed  the  case  of  the  clergymen  who 
8et  up  H  right  to  deliver  sermons  to  the  public  on  the  foreshore.  Though  upi«u 
the  authority  of  Bltindell  v.  Caterull(^)  where  it  was  held  that,  according^  U> 
the  comnion  law,  the  public  at  large  having  the  right  to  go  on  the  foreshore 
for  twQ  purposes  only,  viz.,  navigation,  commerce,  etc.,  and  for  fishing,  they 
rould  not  go  there  for  the  purpose  of  bathing,  the  right  set  up  by  the  clergy- 
men ^-as  negatived,  yet  an  injunction  against  him  was  refused  for  reasons  thus 
humourously  expressed  by  the  learned  Judge: — "  There  are  persons  who  derive 
satisfaction  from  listening  to  the  addresses  of  the  defendant,  and  the  defendant 
derives  satisfaction  from  delivering  these  addresses.  I  cannot  conceive  why 
they  should  be  deprived  of  their  innocent  pleasure.  "  [Llandti^o  Urban 
Pifilrict  Council  v.  Wood(^)  ]. 

But  it  is  one  thing  thus  to  take  an  indulgent  view  of  the  matter,  and 
quite  another  to  treat  the  members  of  a  religious  procession  on  a  highway  as 
|tn  assembly  lawfully  engaged  in  worship  there  for  the  purpose  of  fixing  crimi- 
nal responsibility  on  others  under  section  296  of  the  Indian  Penal  Code,  op 
the  extraordinary  ground  that  they  were  similarly  engage  there  an  in  the  teeth 
of  the  rule  that  all  His  Majesty's  subjects  have  in  respect  of  the  highway 
^ual  rights. 

My  conclusions  on  this  part  of  the  subject  may  be  put  shortly  thus  : 
There  is  no  peculiar  right  known  to  the  law  as  a  right  of  proce.^^sion  ;  though 
the  law  accords  to  members  of  a  procession  no  recognition  in  their  collective 
capacity,  yet  the  fact  th^t  a  number  of  perons  use  a  highway  together  for  some 
common  purpose  does  not  detract  in  any  way  from  such  use  being  lawful  ;  but 
as  the  circumstances  attending  a  procession  may,  in  consequence  of  their  being 
inconsistent  with  the  paramount  idea  of  passage  already  referred  to,  be  of  such 
iE^  character,  as  to  render  the  user  by  the  processionists  otherwise  than  lawful 
and  as  carrying  on  worship  on  a  highway  is  of  that  character,  it  cannot  be 
aflSrmed  that  the  Tengalais  on  the  occasion  in  question  consituted  an  assembly 
engaged  in  worship  lawfully  within  the  meaning  of  section  296  of  the 
Indian  Penal  Code. 

yiie  result  is  that  the  charges  against  the  third  and  seventh  accused 
pnder  both  sections  fail  ^nd  with  thcn»  those   against  theelevei^th  as  abettor. 

jpefore  concluding  it  *ieen)s  but  right  to  observe  that  one  specially  objec- 
tionable featqre  of  this  pase  is  that  the  accused  have  been  convicted  and  pani- 
shedi  f^r  acting  in  obedience  to,  or,  at  all  events,  in  the  spirit  of  the  District 
Magistrate^s  order  passed  in  connection  with  a  fastival  in  the  principal  temple 
pf  the  place,  which  was  going  on  at  the  same  time,  whereby  the  Vadagalais 
-were  pn:|hibited  from  joining  the  Tengalais  in  the  recitation,  but  were  allowed 
to  recite  separately — an  order  evincing  judgment  and  discretion,  inasmuch  as 
whilst  it  prevented  collisions  between  these  rival  s^ts^  it  secured  to  them  both 
the  opporiiinity  of  wucahtpping  peaceably. 


( I)  L.  «.,  5  Gil,  p., 713  at  p.  721.  (2)  3.  De.  O.  M.  *  G.,  304  At  p.  839, 

ISl)  3  IJ,  ai|d  414.,  :?Q3 J  ik  H.  a,  35;^.  i4)  L.  1^ ,  [IpJi,  1  Ob.,  70(1. 
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I  wouM,  therefore,  reverse  their  conviction,  set  aside  the.  jsontencen  ] 
on  them,  and  acquit  them.     The  lines,  if  levied,  should  be  refunded. 

Davies,  J. — Taking  the  facts  to  be  as  ft)und,  namely,  that  the  Vadagalais 
joined  the  procession  in  a  separate  goshti  or  group  and  recited  one  portion 
of  the  Prabandham  in  Tamil,  while  the  Tengalais  infront  were  reciting  another 
portion  also  in  Tamil,  and  that  this  action  of  the  Vadaiifalais  wjw  an  innovation 
it  seems  to  me  that  they  committed  neither  of  the  offences  charged  against 
them  or  any  other  offence. 

To  constitute  an  offence  under  section  153  of  the  Penal  Code  the  Vada- 
galais  must  have  been  acting  illegally  and  also  with  the  intention  of  provoking 
i&  riot.  On  the  Urst  point  the  ca»e  for  the  prosecution  is  that  the  Vadagalai* 
were  acting  illegally  in  that  they  were  disobeying  the  injunction  of  a  Civil 
Court.  But  on  re;iding  the  judgment  and  <lecree  of  the  Civil  Court  referred 
to,  I  can  find  to  injunction  prohibiiing  the  Va<lagalais  from  doing  what  they 
did.  On  the  contrary  I  find  that  the  particular  prayer  of  the  Tengalais  that 
the  Vadagalais  should  not  be  allowed  to  recite  the  Prabandham  either  jointly 
with  or  separately  from  the  Tengalais,  that  is,  that  the  Vadagalais  should  not 
be  allowed  to  recite  the  Prabandhau)  at  all,  was  expressly  refui«ed.  While  the 
exclusive  righc  of  the  Tengalais  to  the  emoluments  attached  to  the  performance 
of  the  service  of  recitation  was  declared  the  right  of  the  Vadagalais  to  recite 
Prabandham  "  as  ordinary  worshippers  "  wjis  recognized  and  was  reserved  to 
them.  No  attemjjt  was  made  to  define  their  rights  as  ordinary  worshipbers. 
It  was  not  laid  down  that  they  must  worship  singly  or  by  twos  or  by  three* 
and  not  in  a  large  group,  nor  that  they  must  march  t<»gether  with  the  Ten- 
galais and  not  separately,  nor  that  they  might  not  utter  Tamil — these  beings 
matters  of  ritual  which  are  beyond  the  f)rovience  of  a  Civil  Court  to  determine. 
Therefore,  it  cannot  be  said  that  the  Va<lagalais  in  the  present  instance  ex- 
needed  their  rights  as  ordinary  worshippei's  and  cosequently  they  did  not  acfc 
**  malignantly  or  wantonly  by  doing  anything  which  is  illegal.  "  Of  coarse,  if 
they,  being  five  or  more,  had  attempted  to  enforce  their  rights  by  moans  of 
criminal  force  or  show  of  crininal  force,  they  would  have  been  amenable  to  the 
criminal  law,  but  they  did  nothing  of  the  kind  here.  Now  comes  the  second 
point,  that  is,  whether  they  were  intending  to  provoke  a  breach  of  the  peace, 
and  in  regard  to  this  I  must  also  hold  thom  to  be  innocent.  By  separating 
themselves  from  the  Tengalais  and  going  far  behind  them  with  the  idol  bet- 
ween, they  were  only  following  the  directions  of  the  District  Magistrate  in 
respect  to  a  similar  procession  carried  on  at  about  the  same  time  and  plaoe 
for  the  ex|)ress  purpose  of  preventing  a  breach  of  the  peace.  So  that  the  can  vie- 
tion  for  the  offence  under  section  153  of  the  Penal  Code  entirely  fails. 

As  to  the  other  offence  under  section  296  of  the  Penal  Code,  disturbing 
,a  religious  assembly,  the  c*i.se  for  the  prosecution  is  that  the  recital  by  the 
Vadagalais  disturbed  the  recital  by  the  Tengalais  by,  it  would  seem,  the  noise 
it  made,  but  the  facts  ^how  that  this  could  not  have  been  the  case.  ]n  the 
first  place  a  certain  amount  of  noise  is  of  the  essence  of  these  street  processions 
of  a  deity.  It  is  not  alleged  that  whatever  the  noise  was  that  the  Vadagalais 
made  it  drowned  all  other  noises,  and  from  the  evidence  it  would  appear  that 
it  did  not  reach  the  ears  of  the  Tengalais,  who  were  well  away  in  advance,  so 
long  as  they  remained  there.  It  was  only  by  some  of  the  Tengalais  coming 
back  to  where  the  Vadagalais  were  reciting  that  it  was  known  they  were 
reciting  and  in  Tamil.  If  they  had  been  reciting  m  Sanskrit,  however  loudly, 
the  Tengalais  could  have  had  no  objection,  because  the  right  of  the  Vadagalais 
to  |orm  a  separate  group  reciting  in  Sankrit  i«  admitted.    So   that   the   h^mi 
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^nd  front  of  fche  Vndaj^alais  offending  even  in  the  eyes  of  the  Tengalais  wtifli 
Teally  nothing  more  than  their  reciting  in  Tamil  instead  of  in  Sanskrit.  This 
-could  not  have  be^n  a  "disturbance"  of  the  worship  of  the  Tengalais  withiti 
the  meaning  of  section  296  of  the  Penal  Code,  unless  it  prevented  the  Tenga- 
lais from  performing  their  part  of  the  worship  which  it  never  did  The  con- 
viction under  this  section,  therefore,  in  my  opinion,  also  fails.  I  wish  to  offer 
no  opinion  as  to  whether  religious  processions  in  public  Streets  in  India  are 
**lawfur'  or  not,  as  from  my  point  of  view  the  decision  of  the  question  is 
unnecessary  fur  the  disposal  of  this  case.  I  would  quash  both  the  convictions 
.and  acquit  the  three  accused.  The  fines  inflicted  on  them,  if  levied,  must  be 
refunded. 

I  should  add  that  the  whole  proceedings  in  the  Criminal  Courts  have 
"been  taken  upon  the  erroneous  view  thac  the  sole  right  of  the  Tengalais  was  a 
^)le  right  to  worship  instead  of  a  sole  right  to  the  emoluments  attaching  to 
the  worship. 

Benson,  J. — With  regard  to  the  charge  under  section  163,  Indian   Penal 
Code,  the  two  questions  fur  decision    are,   firstly,    whether   the    action   of  the 
Hiocused  Vadagalais  in  forming  a  separate  group  (goshti)  behind   the    idol,   and 
tli^e«^  singing  the  Tamil  hymn  (Prabandhatn)  was  in   contravention  of  the   in- 
junction contained  in  the  decree  of  the  Civil  Court,  and,  secondly,    whether   it 
was  'wanton"  or  "malignant."  If  their  action  was  in  contraveutitm  of  the  decree, 
it  w»s  "illegal"  within    the    meaning   of  that    word  :is  defined    in    section   43, 
Indi^ui  Penal  Code,  and  having  regard  to  the    previous  disputes   between    the 
two  sects,  there  can  be  little  dotibt  that  it    was  also  "wanton"  and  "malignant" 
unless  the  accused  bondjide  believed  that  they  were  acting  in   accordance  with 
the  orders  of  the  District  Magistrate,  who,   as   Magistrate,    had    the    power   to 
regulate  the  processions  in  such  a  way  as  to    prevent  a   breach    of  the    public 
peace.    If  their  action  was  not  *'i I  legal,"  no  offence  under  section  153  could  have 
been  committed.     If  it  was  "illegal,"  it  must  also  appear  that  it  was   "wanton" 
or  "malignant"  in  order  to  justify  the  conviction.     On   both    points   I    am   of 
lopinion  that  the  decision  must  be  in  favour  of  the  accused.     The  decree   esta- 
blished the  exclusive  right  of  the  Tengalais  as  office-holders  and  to   the   enjoy- 
ment of  the  emoluments  of  the  office,  and   it   restrained   the    Vadagalais   from 
interfering  with  the  Tengalais  by  reciting  the  hymns  as  office-holders,    though 
it  expressly  preserved  the  right   of  the    Vadagalais   to    recite    the   hymns  as 
''ordinary  woi-shippers."     The  exact  order  or  ritual  to  be  followed    by  "ordinary 
ivorshipi>ers"  is  naturally  not  defined  in  the  decree,  but  there  is   nothing   in  it 
tio  prevent  a  Vadagalai,  or  a  group  of  Vadagalais  from    reciting   the  hymns   as 
ordinary  worshippers  in  any  part  of  the  procession,   provided    that  they    do  not 
<\o  it  in  such  a  way  as  to  interfere  with  the  office-holdrs  discharging  their  duty 
as  such.  In  the  present  c;ise  there  was  no  such  interference,  and,    therefore,   no 
illegality  in  the  action    of  the    Vadagalais,   and  no   offence  under   section    163. 
J5ven  if  the  action  ot  the  Vadagalais  was  illegal,  it  would,    I   think,    be  difficult 
to  say  that  it  was  "wanton"  or  "malignant,"  since  it  was  in    accordance  with  the 
orders  of  the  District  Magistrate  in  regard   to   the   kindred    processions   to  the 
l)ig  temple  which  had  been  going  «)n  for  the  previous    four  days — orders    which 
the  District  Magistrate  issued  with  a  view  to  preventing  the  rival  sects  coming 
into  collision  and  which  were  carried  out  under  his  own  supervision   and    were 
successful  in  achieving  the  object   aimed    at.     No   special   order  was  issued  as 
regards  the  procession  out   of    which  the    present    prosecution    >irose,    but  the 
circumstances  were  so  similar  to    those  connected  with  the  big  temple  proce- 
|isiou3  as  to  raise  a  strong   presumption   in   favour  of  the  bomijide^    of  tbd 
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ttCcuserl,  a  pfesiinlption  which   is  not   rebutted   by  the  evidence  or   by  other 
circumstances  connected  with  the  proceasion. 

As  regards  the  offence  under  section  296,  Indian  Penal  Code,  viz.,  "volun- 
tarily  causing  disturbance  to  an  assembly  lawfully  engaged  in  the  performance 
of  rehgious  worship  and  ceremonies,  "  I  cannot  accept  the  contention  that  the 
Tengalais  were  not  "  lawfully  "  engaged  in  religious  worship  because  they 
were  engaged  in  it  on  a  highway.  No  doubt  a  higway  is  primarily,  intended 
for  the  use  of  individuals  passing  and  re-passing  along  it  in  pursuit  of  th^ir 
ordinary  avocations,  but  in  every  country,  and  especially  in  India^  high  ways 
have,  from  time  immemorial,  been  used  for  the  pansingand  re-passing  of  proces- 
sions as  well  as  of  individuals  and  there  is  nothing  illegal  in  a  procession*  or 
assembly  engaging  in  worship  while  passing  along  a  highway,  any  more  than 
in  an  individual  doing  so.  No  doubt,  if  a  religious,  or  any  other  procession, 
interferes  with  the  ordinary  use  of  the  highway  by  persons  not  members  of  the 
procession,  tlie  procession  may  be  prohibited  or  controlled  by  the  prbper 
authorities^  and  I  take  it  that  no  Court  would  convict  a  person  under  this 
section  on  an  allegation  that  he  voluntarily  disturbed  a  religious  procession  if 
he  could  show  that  he  was  only  using  the  road  in  the  ordinary  way  and  with 
due  regard  to  the  rights  of  others  equally  entitled  to  use  it.  £ot,  subjeet  ta 
such  control  and  the  rights  of  others  entitled  to  use  the  highway,  there  is,  in 
my  judgment,  nothing  illegal  in  a  procession  engaging  in  worship  on  a  high^ 
Way  In  a  C€«e  referred  to  in  a  note  to  *  Russell  on  Crimes, '  p«ge  787,  sixth 
edition,  it  was  held  that  *'  a  j>eaceable  procession  in  the  streets  of  a  town 
if  lawful  and  if  the  streets  are  not  obstructed  more  than  is  ordinarily  the  case 
under  such  circumstances,  is  not  an  indictable,  offence  on  the  part  of  the 
members  composing  it.  " 

The  same  view  was  accepted  as  beyond  dispute  by  Turner.  C.  J.,  wid 
Muttusami  Ayyar,  J.,  in  the  case  of  Parthaaarathi  v.  Chinnalv^i8hna(l ) 
where  it  was  stated  that  persons  of  whatever  sect  "  are  entitled  to  conduct 
religious  processions  through  the  public  streets,  so  that  they  do  not  interfere 
with  the  ordinary  use  of  such  streets,  by  the  public  and  subject  to  such  direc- 
tions as  the  Magistrate  may  lawfully  give  to  prevent  obstructions  of  the 
thoroughfare  or  breaches  of  the  public  peace.  "  This  passage  was  referred  ta 
with  approval  in  the  recent  case  oi'  Sliadagapachari  v.  Rania  Row(2)  in  botb 
of  which    the  dispute  was  between  the  same  rival  sects  as  in  the  present  case. 

Again,  in  the  case  oi  Muthialu  Chetti  v.  Bapiin  SaiUS)  Turner,  C.  J., 
and  Muttu.sami  Ayyar,  J.,  said  :  *'  It  is  a  right  recognized  by  law  that  persona 
may,  for  a  lawful  purpose,  wiiether  civil  or  religious,  use  a  common  highway 
by  j»arading  it  attended  by  music  so  that  they  do  not  obstruct  the  use  *>{  it 
by  other  persons."  Again  in  the  »Salem  Full  Bench  Case  Sundrani  v.  The 
Qiieem^)  Turner,  C.J,  reaffirmed  in  no  uncertain  terms  the  right  to  go  in 
procession  through  the  public  streets  subject  to  the  control  of  the  Magistrate 
and  referred  to  previous  decisions  of  this  Court  in  support  of  his  view,  and 
Innes,  J.,  said  :  '*  I  entirely  concur  with  the  Chief  Justice  in  his  exposition  of 
the  law  relating  to  processions  which  is  in  accordance  with  the  decisions  of  lhi» 
and  of  the  late  Sadr  Court  for  many  years  past." 

Lord  Esher.  M.  R.,  has  well  expressed  the  necessity  for  caution  in  re- 
stricting the  use  of  highway  by  a  too  narrow  reference  to  their  primary  pur- 
pose as  a  means  of  merely  passing   and  re-passing.     Referring  to  the  judgment 

(1)   I.  L.  R.,  5  Mad;  305. 
(2)  I.  L.  K.,  20  Mad.,  376.  (,8)  1.  T..  V..,  2  MmcI.,  14(».         (4)  I.  L.  K.,  6  Mnd.,  203, 
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in  R(*g.  y.  Pruttd)  he  says :  "  I  must  observe  that  I  think  that  if  the  JangtiAg^d 
,  of  Earle,  J.,  and  of  Crompt  >n,  J.,  in  Reg.  v  Pratt{\)y  were  construed  too  largely 
the  effect  mi^lit  be  to  interfero  with  the  universal  usage  as  regards  highways 
in  this  coiintny  in  a  way  which  would  be  mischievous,  and  would  derogate 
t'nnn  the  reasonuUle  exercise  of  the  rights  of  thf  public.  Construed  too  strictly 
it  might  imply  that  the  public  could  do  absolutely  nothing  but  pass  or  re-pass 
on  the  highway,  and  that  to  do  anything  else  ivhateter  Upon  it  would  be  a 
trespass.  I  do  not  think  that  this  is  so.  Highways  are^  no  doubt^  dedicated 
primd  facie  for  the  purpose  of  passage  ;  but  things  are  done  uporn  them  by 
every  body  which  are  recognised  as  being  rightly  done/  and  as  constituting  a 
reasonable  and  usual  modfi  of  using  a  highway  as  such.  If  a  perstm  on  a 
highway  does  not  transgress  such  reasonable  and  usual  mode  of  using  it,  I  d& 
not  think  that  he  will  be  a  trespasser*'  (  Harrison  v.  Dvke  of  Ratland{2)  ). 

This  passage  is  referred  to  with  approval  by  Collins,  L.  J.,  in  Hickman 
V  MaimyS)  and  he  adds  "  now  primarily  the  purpose  for  which  a  highway 
is  dedicated  is  that  of  passage  as  is  shown  by  the  case  of  Dovaston  v. 
Payne(4t)  and,  although  in  modern  times  a  reasonable  extension  ha»  beeil 
given  to  the  use  of  the  highway  as  such,  the  authorities  show  thrtt  the 
primary  purpose  of  the  dedication  must  always  be  kept  in  view.  The  right  of 
the  public  to  pass  and  re-pass  on  a  highway  is  subject  to  all  those  reasonable 
extensions  which  may,  from  time  to  time  be  recognised  as  necessary  to  its 
exercise  in  accordance  with  the  enlarged  notions  of  people  in  a  country  be- 
coming more  popidous  and  liighly  civilized,  but  they  must  be  such  as  are  not 
inconsistent  with  the  maintenance  of  the  paramount  idea  that  the  right  of 
public   is  that  of  passage.  " 

with  these  remarks  I  entirely  agree.  The  practice  of  using  the  public 
highways  for  religious  processions  has  existed  in  India  for  thousands  of  years: 
History,  literature  and  tradition  all  tell  us  that  religious  processions  to  the 
village  shrines  formed  a  feature  of  the  national  life  from  the  vf  ry  earliest  times. 
That  alone  is  sufficient  to  raise  a  presumption  that  it  is  lawful  and  to  throw  on 
those  who  allege  it  to  be  unlawful  the  onus  of  showing  that  it  is  forbidden  by 
law,  but  this  it  admittedly  is  not.  The  law  rcco^^nizes  the  use  of  the  highway 
by  processions  as  lawful,  and  gives  the  Mai(istrate  and  superior  officers  of 
Police  pt)wer  to  dirt»ct  the  conduct  of  assemblies  and  processions  through  the 
public  streets  and  to  regulate  the  use  of  mu'<ic  in  connection  with  them,  and 
to  prevent  obstructions  on  the  occasion  of  such  assemblies  and  processions 
I  Madras  Police  Act  XXIV  of  1869  suction  49  ).  The  law  recognizes  religious 
processions  as  lawfid  just  as  muf^h  as  it  recognizes  other  proossions.  If  it  werer 
necessary  to  refer  the  origin  of  the  use  of  highwaj's  for  religious  purposes  to  8C 
dedication  c)f  the  highway  to  such  use,  I  should  find  no  difficulty  in  presuming 
such  a  dedication,  for  it  is  unreasonable  to  suppose  that  the  dedicator  would 
make  a  reservation  against  religious  processiims  which  would  be  wholly  opposed 
to  the  sentiment  of  the  community,  and  of  which  we  can  find  no  trace  in  the 
history  or  customary  law  of  the  country.  It  is  more  reasonable  to  suppose  that 
he  would  dedicate  the  highway  to  the  purposes  fr>r  which,  in  accordance  with 
the  custom  of  the  countr3%  it  would  be  required  by  the  people.  The  penal  law 
of  India  extends  a  special  protection  against  voluntary  distiirbauce  to  all  assem- 
blies lawfully  engaged  in  religiotis  worship  A  procession  is  but  an  assembly  in 
motion  and  if  it  is  a  religious  pr<»cession,  it  is  in  my  judgment,  entitled  to  the 
special  protection  given  by  the  Penal  Code  to  assemblies  lawfully  engaged  in 
religious  worship. 

'  (n4E.  &B.,  860.  fil  L.  R..  [ISOn].  I  Q.  B.,  146,  ^ 

[3]  UU.  [1900],  1  Q.  D.,  757.  [1]  2  H.  I>1.,  527. 
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it  may,  or  may  not,  be  desirable  to  declare  that  religious  processioiis  on 
nip^hways  are  unlawful,  and  that  the  processionists  are  trespassers,  but  this 
must  be  done,  if  at  all,  by  the  Legislature^  not  by  the  CoUrta 

i  think>  then,  that  it  cannot  b<i  said  that  the  Tengalais  wei^e  not  lawifuUy 
togaged  in  religious  worship  within  the  meaning  of  section  29d,  but  I  am  of 
opinion  that  the  other  element  required  to  constitute  the  offence,  viz, 
"disturbance"*  has  not  been  made  out.  No  doubt,  the  Courts  b^low  hav^  both 
held  that  there  was  "disturbance/  but  it  is  clear  that  this  finding  was  based 
ton  the  supposed  illegality  of  the  Vadag^lais^  action.  That  actiota,  howerelr,  as 
-we  have  seen,  was  not,  m  fact>  illegal,  and,  that  being  iso,  it  ^as  not,  in  my 
judgment,  of  such  a  character  as  to  tmise  any  disturbance  wifhiA  the  meaning 
of  the  section. 

For  these  reasons  1  concur  with  my  learned  brothei-s  in  holding  that  th# 
^convictions  must  be  reversed  and  the  fines,  if  levied,  refundei 


1902.  Jul^  22.  1  li.  !R.  26  Mild.  592. 

Before  Mr,  Justice  Bkashyam  Ayyangar  and  Mr,  Justice  Moor&, 
IN  THE  MATTER  OF  GOVINDU  and  akoth1»,  PteisoNERSf 

KJriminM  Procedure  Codxj— Act  V  of  189?^,  hr.  195,  233  to  ^0— Jt)?nder  of  offence  and 
iaccii8od — Preliminary  enquiry — Power  of  Sessions  (>>urt  to  try  offenders  eepemtely  where 
jointly  coHiinitted  for  trial — s.  106— Sanction  to  prosecute — Notice  to  aceueed — Necessity, 

T4e  sections  of  the  Code  of  CritninM  Procedure  vrhicii  relate  to  joinder  of  charges 
f  includui^  section  239^  refer  to  t^e  trial  "of  tlie  accused.  The  ruling  in  Subrahmania  Ayyat 
V.  Emperor^  (  I.  L.  R.,  25  Mad.,  61),  cnnnot  be  extended  to  a  preliminary  enquiry  held  by  the 
Magistrate  cotnmitting  a  cage  to  a  SeSHiOns  Court,  so  as  to  r^hdei*  the  comraititient  itself  illegal 
because  there  was  raisjoinpder -of  offe«ceH  or  of  offenders.  Ift  sucli  a  case,  the  Sessions  Judg*, 
if  be  considers  it  necessary,  <3an  f  nawi6  charg«^s  against  and  try  the  accused  separately. 

There  is  bo  hard  and  fast  u\\q  tlmt  notice  must  be  given  in  all  cases  to  an  accused  person 
l»efore  sanction  is  accorded  for  his  prosecution^. 

Reference  to  the  High  Court  far  orders.  It  Rppearett  from  the  lefcter  of 
t>efcrence  th«.t  two  police  constables  ^jacl  been  committed  to  the  Sessionfl  Court 
«f  KistDR,  h^  the  Head-quarters  Deputy  Magistrate,  iot  trial  for  an  offence 
punishable  under  section  193  of  the  Indian  Penal  Code.  The  alleged  false 
statements  were  made  before  tho  Bandar  Bench  Magistrates  in  a  criminal  case. 
An  appiidttion  for  sanction  to 'prosecute  the  two 'Constables  under  section  211 
«f  the  Indian  Penal  Code  ^vas  thereupon  made  to  the  Stationary  Sub-Magis- 
trate of  Bandar,  but  was  rejected  on  the  ground  that  the  falsity  of  the  state- 
ments was  wot  apparent  irom  a  perusal  of  tho  record  in  the  Bench  case,  and> 
under  the  Ruling  in  /h  the  waiter  of  the  petition  'of  jai  Prakash  L(U(l)  the 
Siib-M4)gistrate  was  precluded  from  travelling  beyond  that  record.  Sub^ 
seqweotly,  under  instructions  from  the  Head-quarters  Deputy  Magistrate,  the 
Sub-Magistrate  held  a  preliminary  enquiry  under  section  476  of  the  Code  of 
OiminaT  Procedure,  and  sent  the  constables  before  the  Deputy  Magistrate  to 
be  tried  for  an  offence  under  section  211.  The  Deputy  Magistrate  held  that 
the  facts  did  not  disclose  the  commission  of  an  offence  under  section  211,  but 
one  under  section  193,  and  that  as  the  accused  were  entitled  to  a  separate 
trial,  he  could  not  himself  deal  with  them  except  by  commencing  proceedings 
afresh.  This,  however  for  reasons  which  he  recorded,  he  refused  to  do,  and, 
instead,  committed  the  accused  to  the  Court  of  Session  on  a  joint  charge.  One 
question  referred  was  whether  this  joint  committal  was  legal,  having  regard  to 

'         t  Criminal  Uovision  Case  Xo.  ;>7i;  of  1W2.  [1]  I.L.K.,  0  AIL  29* 
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sectroii  239  of  the  Code  of  Criminal  Procednre;  and  to  the  Ruling^  irf 
Subrahmania  Ayyar  v.  King-Emperor{l).  A  second  question  had  reference'' 
to  the  sanction.  It  appeared  that  up  to  the  time  of  cbmmitlal^  to  the  Court  of 
Session,  the  sanction  accorded  related  to  an  offence  under  section  211  of  the 
Indian  Penal  Code,  and  that  fto  sanction  had  be^li  accorded  for  an  oSen6& 
tinder  siection  193.  Subsequently  to  the  committal,  however,  the  Public  Pro- 
secutor i!n<>ved  the  Stationary  Sub-Magistrate  to  accord  sanction  under  the 
latter  section,  which  he  did.  Objection  was  taken  to  this  sanction,  as  it  had'beeir 
accorded  without  notice  to  the  accused  (Pampapati  Sastriv.  Subba  Sa8tiH{2)), 
Bhashyam  ArrAKGAR,  J. — I  do  not  think  that  there  are  proper  grounds 
for  quashing  the  order  of  commitment  and  directing  fresh  enquiry  separately' 
against  the  two  accused;  So  far  as  the  question  of  sanction  is  concefbed  I  do* 
not  think  there  is  any  Validity  in  the  objection.  Apart  from  the  sanction  which 
has  been  obtained  since  the  order  of  commitment  (which  sanction  uiKler  the 
Buling  in  Ptampapati  Sastri  v.  S^ibbft  Sa8tri{2)  cannot,  I  think,  be  Iveld  to 
be  invalid  by  the  Co«rt  which'  hiiir  to  try  the  accused  merely  because  the- 
sanction  was  obtained  witlleHitgiving^  notice  to  the  aceilveci),  tber  aocased  are* 
not  entitled  to  plead  that  they  cannot  be  tried  and  convicted  in  the"  absence  of 
a  sanction  under  section  195,  Criminal  Procedure  Code,  tor  tfeiir  being  prose- 
cuted for  the  offence  of  giving  fdse' evidence.  The  case  was  sent  to  the  Commit- 
ting Magistrate  under  section  476,  Criminal  Procedure' Code  on  the  same  faster 
as  those  on  which  they  have  been  charged  by  the  Conimitting  Magistrate^  With 
an  offence  under  section  193,  Indian  Penal  Code,  instead  of  section  211',  Irtdiaa 
Penal  Code,  the  section  mentioned  by  the  Magistrate  while  seeding  the  case* 
under  section  476,  Criminal  Procedure  Code.  The  Committing^  ll^agistrate^ 
who  was  bound  to  proceed  accordir)g  to  law,  was  anthorizecJ  to  commit  the  case 
to  the  Sessions  Court  under  section  347,  Criminal  Procedure  Code,  charging 
the  accused  with  the  offence  which,  according  to  law,  they  were  guilty  of  on  th^ 
facts  with  reference  to  which  proceedings  were  taken  against  them  under 
section  476,  Criminal  Procedure  Code  {vide  also  section  195  (5)^  section  2'30 
and  section  537  (6),  Criminal  Procedure  Codej.  As  regards  the  question  of 
misjoinder  it  is  quite  clear  that  in  the  case  of  an  offence  under  section  193, 
Indian  Penal  Code,  the  two  accused  cannot  be  tried  jointly  but  ought  to  be 
charged  and  tried  separately.  The  Sessions  Judge  ought  to  frame  separate 
charges  against  them  and  try  them  separately  just  as  if  there  had  been  two- 
commitments,  I  do  not  think  that  the  commitment  should  be  quashed  as  illegal 
because  the  Magistrate  held  proceedings  against  the  two  accused  jointly.  The 
sections  of  the  Criminal  Procedure  Code  relating  to  joinder  of  charges,  viz.,. 
233,  &c.,  and  including  section  239,  refer  to  the  trial  of  the  accused.  The  ruling- 
of  the  Privy  Council  in  Subrahmania  Ayyar  v.  Ki7^'E7m>eror{l)  followed 
recently  by  the  High  Court  of  Calcutta  in  Oobind  Koeri  v.  £mperor{S)  cannot,. 
I  think,  be  extended  to  preliminary  enquiries  held  by  Magistrates  committing  a 
case  to  tlie  Sessions  Court  so  as  to  render  the  commitment  itself  illegal,  because 
there  was  misjoinder  of  offences  or  of  offenders  in  the   preliminary  enquiry. 

Moore,  J. — I  agree.  When  the  case  came  before  him  the  Sessions  Judge, 
if  he  considered  that  the  accused  persons  should  be  tried  separately,  should  have 
framed  charges  accordingly  and  gone  on  with  the  trial.  The  Criminal  Procedure 
Code  gives  him  full  powers  to  do  this.  There  is  no  hard-and-fast  rule  that  notice 
must  be  given  in  all  cases  to  an  accused  person  before  sanction  is  granted.  The 
committal  is  not  irregular  and  the  Sessions  Judge  should  proceed  to  try  the  case. 

[1]  I.L.R.  25  Mad.  61.  [2]l.L.H.  23  Mad.,  210.  (3)I.L.R.29Calc.385, 
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Before  Sir  Arnold  yfhite,  Chief  Justice,  and  Mr.  JvMice 
Subraknvania  Ayyar, 

BAMAKRISHNA  REDDI  (  First  Prisoner  ),  Appellant,      ^ 
V.  EMPEROR,  Respondent.* 

Oiminal  Procadure  Code— Act  V  of  1898,  ss.  269.  (3),  309— Sessions  Judge  sitting  with 
jury — Charges  of  theft  and  administering  drug — Opinion  of  only  two  jurors  taken 
as  aseessors  on  second  charge — Tah'dity. 

At  Jthe  trial  of  an  accused,  before  a  Sessions  Judge  and  a  jur}\  for  theft  in  a  building 
J  ao  offence  triable  by  a  jury  ]  and  for  adnn'nistering  a  noxious  substance  [  an  •ffence  triable 
b}'  assessors  ],  the  Judge  took  the  verdict  of  the  jurj'  on  the  fonaer  charge,  and  took  the 
opinion  of  only  two  of  them  [  as  assessors  ]  on  the  latter  : 

ffeldy  that,  under  sections  269  [3]  and  309  of  the  Code  of  Criminal  Procedure,  the 
Judge  should  have  taken  the  opinion  of  all  the  jury  as  assessors,  on  the  latter  charge,  and 
that  his  failure  to  do  so  was  not  an  "omission"  or  **  iiTegularity  "  to  which  section  537  applied. 

Convictions  for  theft  in  a  building  and  for  administering  a  stupefy- 
ing substance  with  intent  to  facilitate  the  comraission  of  an  offence.  Accused 
No.  1  was  charged  and  tried  as  aforesaid,  under  sections  380  and  328  of  the 
Indian  Penal  Code,  before  the  Sessions  Judge  sitting  with  a  jury.  Accusecl 
Nos.  JS  and  3  were  charged  with  abetment  of  theft,  under  sections  109  and 
^79.  The  Judge  directed  the  jury  on  the  charge  of  theft,  and  th#y  returned 
^n  unanimous  verdict  of  guilty  against  first  accused  on  the  substantive 
-offeBce,  and  against  the  accused  Nos.  2  and  3  on  the  charge  of  abetment. 
The  Judge  then  dealt  with  the  charge  against  first  accused  under  section  328« 
He  took  the  opinion  of  two  of  the  jurors,  as  assessors,  on  this  charge.  Their 
opinion  was  that  the  first  accused  was  guilty.  The  Judge  agreed,  and  sentenced 
iirst  accused,  under  sections  380  and  328,  to  five  years'  rigorus  imprisonment, 
fie  sentenced  the  other  two  accused  to  two  years'  rigorous   imprisonment. 

All  the  accused  appealed. 

The  Public  Prosecutor  in  support  of  the  conviction, 

Judoj^ent  — As  regards  the  offence  of  theft  with  which  all  the  accused 
-were  charged,  the  jury  were  properly  directed  by  the  learned  Judge  and  the 
appeals  of  the  second  and  third  accused  have  already  been  dismissed.  With 
regard  to  the  charge  under  section  828,  Indian  Penal  Code,  the  Judge  only  took 
the  opinion  of  two  of  the  jurors,  as  assessors.  He  ought  undoubtedly,  under  the 
provisons  of  sections  269  (3)  and  309  of  the  Code  of  Criminal  Procedure,  to 
have  taken  the  opinion  of  all  the  jurors  as  assessors.  We  do  not  feel  satisfied 
that  his  failure  to  do  this  can  be  treated  as  an  **  omission  "  or  "  irregularity  " 
to  which  section  637  of  the  Code  of  Criminal  Procedure  applies.  We  accor- 
dingly set  aside  the  conviction  under  section  328,  Indian  Penal  Code.  The 
Judge  passed  one  sentence  in  respect  of  both  offences.  We  modify  the  sentence 
by  sentencing  the  accused  to  four  years*  rigorous  imprisonment  under  section, 
380  of  the  Indian  Penal  Code. 


1903,  February  23.  March  19.  I.  L.  R.  96  Mad-  607- 

Before  Sir  Arnold  While,  Chief  Justice,  Mr.  Justice  Daviea  and 

Mr,  Justice  Benson, 

ADAMS  (Accused),  Petitioner,  v.  EMPEROR  (CouNTER-PEnTioKBR).§ 

Evtradition  Act— XXI  of   1879,  as.  4  and  6--Criminal  Procedure  Code,  s.,  4— Indian.     . 


•  Criminal  Appeal  No.  775  of  1^02.  §  Criminal  Revision  Case  No.  429  of  1902. 
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Penal  Code,  s.  40— Offence— Jurisdiction  of  Magistrate  in  Mysore  to  try  and  conviet  mm 
European  British  subject  for  an  act  amounting  to  an  ottence  under  the  Mysore  law,  but  not  A^ 
offence  under  tlie  Indian  Penal  Code. 

An  European  British  subject  was  charged  and  tried  before,  and  convicted  by,  •^First^ 
class  Magistrate  and  Justice  of  the  Peace  appointed,  under  the  Extradition  Act,  1879,  ia 
and  for  the  territories  of  Mysore.  The  act  for  which  he  was  so  tried  and  convicted  (namely 
being  in  possession  of  mining  materials)  constituted  an  offence  under  the  Mysore  Jdis** 
Pegulatiou,  but  was  not  an  offence  under  the  Indian  Penal  Code.  It  was  contended,  in  revi- 
sion, in  the  Madras,  High  Court  that  the  conviction  was  wrong  on  the  ground  that  a  Justice 
of  the  Peace  appointed  under  the  Extradiction  Act  has  no  authority  to  deal  with  aA  oftenem 
committed  by  an  European  British  subject  against  a  law  of  the  Mysore  State, 

field,  that  the  Magistate  bad  power  to  tiy  the  accused,  or  to  commit  him  for  trial  io 
the  Madras  High  Court. 

Per  Sir  Arkold  WHiT^.,  C,  J.— Section  8  of  the  Act  of  1879  ei^teoding  to  j^uropean 
British  subjects  in  states  in  India  in  alliance  with  His  Majesty  tho  law  relating  to  o^eoc€« 
and  to  criminal  procedure  for  the  time  being  it\  force  in  Pritish  Iiyiia  ought  n<>t  to  be  reatl  so 
as  to  restrict  the  powers  of  the  Governor-General  which  ar^  declared  by  section  4  and  vrhich 
may  be  delegated  to  his  officers  under  section  6.  The  word  "  offences  "  as  used  in  section  6  of 
the  Act  of  1879  is  not  restricted  to  offences  as  defined  by  section  40  of  the  Indian  Penal 
Code.  Nop  is  it  re&tricted  to  any  definition  of  "  offence  "  to  be  foivnd  in  the  Code  of  CrimiDal 
Procedure,  although,  as  a  n^atter  of  fact,  the  presept  definition  of  ^'  offence  "  in  the  Code  of 
Procedure  (  section  4^0)),  which  is  the  same  as  that  contained  tn  the  General  Ckuees  Act 
is  sufficiently  wide  (o  ipclud^  the  wrongful  act  with  which  the  accused  in  the  present  c^se 
was  charged.' 

Charge  of  being  in  unlawful  procession  of  roining  materials,  under  the 
Mysore  Mines  Regulation  (III  of  lo9T).  The  second  accused,  'who  was  an 
European  British  subject,  was  tried  and  found  guilty  by  a  Magistrate^  whose 
position  w(V8  that  of  a  Firstrclass  Magistrate  and  Justice  of  the  Peace,  and 
who  had  been  appointed,  under  section  6  of  the  Foreign  Jurisdiction  and  Extra- 
dition Act,  1879^  in  and  for  the  territories  of  Mysore.  The  act  for  which  the 
accused  was  charged  and  committed  constituted  an  offence  under  the  Mysore 
Regulation  already  referred  to,  but  it  did  not  amount  to  an  offence  under  the 
I^dfian  Penal  Code.  Tho  Magistrate  inposed  a  email  fine. 

The  accused  preferred  this  criminal  revision  petition. 

Mr,  Barton  for  accused. — By  Regulation  I  of  1886,  section  1,  practically 
the  whole  of  the  chapter  relating  to  European  British  subjects  has  been  exclude 
ed  from  application  in  Mysore.  [  He  referred  to  Gavernraent  of  Mysore  v. 
FuUe7i\\  If  a  Justice  of  the  Pe^ce  in  Mysore  tries  a  case  as  Justice  of 
the  Peace,  an  appeal  lies  to  the  IJigh  Court.  But  a  Justice  of  the  Peace, 
has  no  jurisdiction  to  try  an  European  British  subject,  as  a  Justice  of  the 
Peace,  and  convict  him  under  ^  special  Act  of  a  foreign  country.  One 
country  cannot  enforce  the  crjniinal  law  of  another;  and  the  Courts  of 
British  India  cannot  enforce  the  criminal  Jaws  of  a  Native  State.  [He 
referred  to  Story's  Conflict  of  Laws'  sixth  edition,  chapter  16,  pages  812 
ftnd  814.]  The  tri^l  by  Mr.  Plum^r  {^hp  Magistrate  who  convicted  the  accused) 
was,  in  effect,  a  trial  by  a  British  Indian  Court,  though  the  actual  trial  took 
place  in  Mysore.  [He  referred  to  Dicey 's  '  Conflict  of  Laws, '  edition  of  1897, 
page  220.  ]  The  Magistrate's  jurisdiction  was  oonferrpd  by  the  Extradition 
Act  (XXI  of  1879).  The  preamble  and  section  6  (under  which  Justices  are 
upppointed)  show  that  Magistrates  can  only  administer  the  law  of  British 
India.  Section  8  relates  only  to  acts  which  are  offences  in  British  India,  and 
.section  11  shows  that  it  was  not  con tiem plated  that  a  foreign  statute  should 
be  enforced.  [He  referred  to  the  definitions  of  an  offence  in  section  4  of  the 
Criminal  Procedure  Code  and  section  40  of  the  Indian  Penal  Code,  as   explain- 

c — _ ^ — . . -y-_ ; . r-r    " 
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ed  by  sections  41  and  42.  ]  Section  188  of  the  Criminal  Procedure  Code 
really  re-enacts  sections  9  and  10  of  the  Extradition  Act,  which  weije  repealed 
by  section  10  of  the  Criminal  Procedure  Code  of  1882.  So,  if  section  188  is 
read  in  its  place,  namely,  after  section  8  of  the  Extradition  Act,  the  word 
**  offence  "  must  mean  an  offence  punishable  under  the  law  in  force  in 
British  India.  The  definition  of  stolen  property  in  section  410,  Indian  Penal 
Code,  expressly  includes  property  found  within  or  without  British  India ;  yet  it 
was  held  in  impress  v.  Moorga  GheUy{\)  that  the  Bombay  High  Court  had 
no  jurisdiction  to  deal  with  the  cose  as  the  Indian  Penal  Code  was  not  in  force 
in  the  place  where  the  property  was  found.  [  He  also  cited  Queen- Ernpr ess  v. 
NatwaTai{2)  and  Qv^en-Hmpreas  v.  Oanpatroo  Rdmcka7^ra{S).  ] 

The  Acting  Public  Prosecutor  (Hon'ble  Mr.  Sankara  Nair)  in  support 
of  the  conviction. — The  rules  of  English  law  having  been  found  unworkable^ 
many  exceptions  have  been  made,  which  arc  set  out  in  Wharton,  paras  16  and 
811.  [He  also  referred  to  Ilbert's  *  Government  of  India,'  page  108.]  The  right* 
of  the  Governor-General  in  Council  were  not  created  by  the  Extradition  Act^ 
but  only  regulated  by  it.  See  Ilbert,  page  458.  This  jurisdiction  is  referred  to- 
in  the  Extradition  Act  as  existing  when  the  Act  was  passed.  The  jurisdiction 
which  exists  over  British  subjects  in  Mysore  is  set  out  in  Mayne's  *  Cnminal 
Law, '  page  259.  If  the  ExtraditioA  Act  is  construed  in  the  light  of  the  fact 
that  the  Governor-General  may  delegate  a  jurisdiction  which  has  all  h\ou% 
been  vested  in  him,  section  6  will  be  found  to  have  nothing  to  do  with 
section  8.  The  jurisdiction  is  not  created  by  section  8.  And  even  if  section 
8  had  not  been  enacted,  the  Governor-General  could,  under  section  6,  have 
delegated  the  powers  of  a  First-olass  Magistrate — such  as  are  defined  in 
sections  446  and  447  of  the  Criminal  Procedure  Code.  Section  8  enables  Courts 
in  British  India  to  try  European  British  subjects  or  native  Indian  subjects  for 
offences  under  the  Penal  Code  in  Mysore.  The  result  is  that  the  Mysore  autho* 
rities  frame  the  offenee,  and  the  persons  who  offend  are  tried  by  the  Governor* 
General  in  Council,  or  the  Justice  whom  he  appoints.  Section  9  (  now  section 
188  of  the  Criminal  Procedure  Code  )  provides  the  mode  in  which  a  British 
subject  may  be  dealt  with  for  committing  offences  out  of  British  India  and 
jrefers  to  all  offences ;  then,  section  4  of  the  Criminal  Procedure  Code  defines 
an  offence.  That  section  8  of  the  Extradition  Act  does  not  give  the  jurisdiction 
to  the  Justices  is  shown  by  the  fact  that  that  section  also  refers  to  all  native 
Indian  subjects  of  His  Majesty.  Such  subjects  must  in  any  case  be  governed  by 
the  Mysore  laws.  The  real  question  is  not  the  liability  to  conviction,  bat  the 
machinery  by  which  that  liability  is  to  be  ascertained.  [He  also  referred  to 
articles  17  and  J 8  of  the  Instrument  of  Transfer  of  the  Mysore  Territories, 
dated  March  1st,  1881,  reproduced  in  Aitcheson's  *  Treaties, '  Volume  VIII, 
third  edition  (l%92),  [  These  are  sufficiently  set  out  in  the  judgments.  ]  He 
also  referred  to  the  decisions  in  Rex  v.  Churchley  (4),  Rex  v.  Ryder(5)  and 
Empress  v.  Moorga  Ghettyil)  (  where  the  ?ict  had  been  committed  in  Mauri- 
tius )  and  to  Queen-Empress  v.  Natwarai{2)  where  the  accused  was  a  subject 
of  a  Native  State  to  which  the  Extradition  Act  did  not  apply.]  Appellate 
jurisdiction  has  been  conferred  on  the  High  Court,  by  notification,  in  the  case 
of  European  British  subjects,  being  Christians,  and  the  Statute  of  Geo.  Ill,, 
3S  well  as  the  Charter  Act,  confer  jurisdiction  on  the  High  Court. 

Mr.  Barton  replied. 

n)I.l4R.,5Boni.,  338.  (2)  I.L.R.,  16  Bom.  J  78-  (8)  I.L.R^  19  9o»^  1(», 

(4)  Madras  Sessions  Case  No.  13  of  1901  (unreported). 
(5)  Crl.  App.  No.  345  of  1901  (uiiraport^d). 
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Sm  Arnold  White,  C  J. — ^The  question  raised  in  this  case  is  whethw  a 
J^ustice  of  the  Peace  .c'^ppointed  under  section  6  of  the  Foreifj^n  Jurisdiction  and 
Extradition  Act,  1879,  has  power  to  try  an  European  British  subject  for  an 
offence  against  the  provisions  of  the  Mysore  Mines  Regulation,  1897.  The 
Regulation  in  question  is  a  legislative  enactment  of  the  Mysore  State,  and 
certain  offences  created  by  the  Regulation  are  offences  against  the  law  of 
Mysore  but. not  offences  which  come  within  any  of  the  provisions  of  the  Indiaa 
Penal  Code. 

Section  4  of  the  Act  of  1879  empowers  the  Governor-General  in  Council 
to  exercise  any  power  or  jurisdiction  which  he  for  the  time  being  has  within 
any  oountiy  or  phice  beyond  the  limits  of  British  India  and  to  delegate  the 
fi0.me  to  any  servant  of  ithe  British  Indian  Government  in  such  manner  and  to 
such  extent  as  he  may  from  time  to  time  think  fit.  Section  6  empowers  the 
Governor-General  in  Council  to  appoint  any  European  British  subject  to  be  a 
Justice  of  the  Peace  in  or  for  any  such  country  or  place.  The  section  further 
provides  that  every  such  Justice  of  the  Peace  shall  have,  in  proceedings  against 
European  British  tAubjects,  all  the  powers  conferred  by  the  Code  of  Criminal 
Procedure  on  Magistrates  of  the  first  class  who  are  Justices  of  the  Peace  and 
]European  British  subjects. 

The  question  whether  »  Justice  of  the  Peace  appointed  under  the  Act 
pf  1879  has  authority  to  deal  with  an  offence  committed  by  a  European  British 
.subject  against  a  law  of  the  Mysore  State  cannot  be  determined  with  reference 
lo  the  provisions  of  the  Prooedure  Code.  The  question  involves  wider  con- 
siderations. The  first  question  is,  has  the  Governor-General  in  Council  power 
and  jurisdiction  to  deal  with  such  an  offence  ?  If  the  answer  to  this  question 
is  in  the  affirmative,  the  second  question  is,  is  there  any  legislative  enactment 
which  precludes  Ihe  officer  appointed  under  section  6  of  the  Act  of  1879  froai 
exercising  the  power  and  jurisdiction  of  the  Gevemor-General   in  Council  ?    As 

fainted  out  by  Sir  Courtney  Ilbert  in  his  book  on  the '  Government  of  India  * 
page  452  ),  the  Governor-General  in  Council  has,  in  his  executive  capacity, 
extra-territorial  powers  far  wider  than  those  which  may  be  exercised  by  the 
Indian  Legislature.    .    .    . 

With  reference  to  section  6  of  the  Act  of  1879,  the  learned  writer  oboep> 
ves :  **  The  powers  and  jurisdiction  referred  to  in  this  section  are  recognized 
and  confirmed  by,  but  are  not  derived  from,  the  Indian  Legislature.  That 
Legislature  gives  them  its  support  to  the  extent  of  its  powers  and  could,  to 
that  extent,  restrict  as  well  as  regulate  their  exercise.  The  support  is  useful 
as  far  as  it  goes,  because  the  Indian  Legislature  has  power  to  bind  the  British 
•Indian  Courts,  and  can  regulate  the  mutual  relations  of  British  Indian 
and  extra-territorial  Courts  and  provide  for  their  mutual  co-operation. 
But  the  jurisdiction  exists  irrespectively  of  the  support,  and,  in  order  to  cat 
down  and  restrict  the  range  of  powers  transcei^ding  the  sphere  of  the  Indiaa 
Legislature,  much  clearer  words  would  appear  to  be  required  than  are  con- 
tained  in  the  Act  of  1879." 

It  is  of  course  a  well-settled  principle  of  international  law  that  a  pefsen 
in  a  country  is  amenable  to  the  criminal  laws  of  that  country,  wnether 
native-born  or  a  stranger.  See  Wheaton  on  '  International  Law,'  sections  84, 
113.  The  principle  is  thus  stated  by  Pollock,  B.,  in  (^ueen  v.  Ganz(l) : 
**  Whatever  rights,  civil  or  otherwise,  a  man  may  have  which  may  be  affected  by 
"  his  domicile,  it  is  and  must    be  perfectly  clear  by   the   law  of   all  nations  that 


il)  L.n.,  9  Q.B.D.,  93  at  p.  100. 
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%)Sch  p^rsdtt  wild  is  wilhitt  the  Jurisdiction  of  the  partidUlaif  eou'nlry  in  whicb 
he  commits  a  6rira^  is  subiect  to  that  jurisdictkm;  otherwise  tb^criraiflnl  law" 
tonld  Qdt  be  administered  accfotding  to  any  civilized  m<ethod.  That  bee  beeit 
the  law  ffom  veqr  (ar  bock ;  it  is  recognized  by  the  earliest  writers  upon  law  y 
it  bas  be^  adopted  again  atfd  a^n  in  treaties  and  dealings  between  ihis^ 
country  and  other  countries,  and  is  to  be  found  stated  in  all  the  tezt-booicS' 
^n  the  subject,  and  in  all  cases  in  which  the  matter  has  been  discussed." 

Where  a  question  arises  as  between  the  Courts  of  a  protecting  aiid  li 
protected  state  the  general  rule  may  only  be  applicable  subject  to  qualifications, 
«nd  the  operation  of  the  gedeml  rule  cian,  of  course,  in  all  case»  be  controlled  by 
treaty  ore^eement. 

In  dealing  generally  with  the  question  of  the  jurisdiction  exereisabte  by 
the  Court  of  a  protecting  state  within  the  territories  of  a  protected  state,  the 
learned  author,  already  quoted)  remarks  that  this  jurisdiction  "may  extend  to- 
all  or  any  of  the  subjects,  eithef  of  the  protecting  state  or  of  the  proieeted 
state,  and,  subject  to  certain  limitations,  to  persons  not  belonging  to  either  or 
these  categories.  The  extent  to  which,  and  the  cases  in  which,  the  jurisdiction 
it  exercised  over  particular  classes  of  persons  are  to  be  determined  by  agreement- 
between  the  state  which  exercises  the  jurisdiction  and  tbe  state  within  whose 
territories  the  jurisdiction  is  exercised,  and,  in  the  absence  of  express  agrevment^ 
^ure  to  be  inferred  from  usage  and  from  the  circumstances  of  tbedEise. '. 

As  regards  Mysore,  the  agfeement  between  the  state  whicb  exerdse^  the 
jurisdiction  and  the  state  within  whose  territories  the  jurisdictioQ  is  exerdsed 
is  to  be  found  in  the  Instrument,  dated  March  1st,  1881,  and  known  as  the 
Instrument  of  Transfer,  which  defines  the  conditions  subject  to  wbieh  the  British 
^Government  entrusted  to  the  Maharajah  the  government  of  the  tenil^Hries  of 
Mysore.  Article  17  of  the  Instrument  of  Transfer  provides  that  ptenary  crimibvl' 
jurisdiction  over  European  British  subjects  in  Mysore  territories  shall  eontinver 
to  be  vested  in  the  Governor-General  in  Council  and  the  Mahamjah  of  Mysore^ 
shall  exercise  only  such  jurisdiction  in  respect  to  European  British  siibjecti»  a» 
may  from  time  to  time  be  delegated  to  him  by  the  Governor-General  in  Council. 
It  is  clear  that  the  Mysore  Courts  have  no  criminal  jurisdiction  over  Europ^nr 
British  subjects  except  such  as  may  be  delegated  to  them  by  the  Governor- 
General,  and  this  view  has  been  adopted  by  the  Chief  Court  of  Mysore 
(Government  of  Mysore  v,  Faller{l)),  The  Magistrates  and  Police  of  Mysore 
have  authority  to  arrest  European  British  offenders,  but  the  Mysore  Co«rt» 
have  no  jurisdiction  to  inquire  into  or  try  a  charge  against  soch  offend«;PS. 
See  notification,  April  7th,  1886,  set  out  in  Mayne's  *  Criminal  law  of 
India, '  page  260. 

It  would  seem  that  the  words  "  plenary  criminal  jurisdiction  "  as  nsetf 
in  article  17 — mean  jurisdiction  to  administer  the  criminal  law  with  reference- 
to  British  subjects.  (This  appears  to  be  the  sense  in  which  the  word  **  juris^ 
diction  "  is  used  later  on  in  the  sjxme  article.  )  The  question  of  legislation  is 
dealt  with  in  a  separate  article,  article  19.  But,  assuming  the  word 
"jurisdiction  "  in  article  19  includes  jurisdiction  to  legislate  in  criminal  matters 
as  well  as  jurisdiction  to  administer  the  criminal  law,  so  far  as  European  Briti-^ 
sh  subjects  are  concerned,  it  is  to  be  observed  that  the  words  of  the  article- 
are  "  plenary  criminal  jurisdication  ">  not  "  exclusive  criminal  jurisdiction  '\ 
If  the  words  are  capable  of  a  constuction  which  would  not  derogate    from    the 

ordinary  principle  that  a  man  in  a  country  is    amenable   to    the    laws   of  that 

—  _  _____^___»^_____^__ — 

[1]  5  Mysoro  iJeporta,  281,  citciiln  Ma\uu*s  *  Criminal  law  of  India, '  200. 
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'coutitry,  1  think  ihkt  construction  should  be  adopted.  No  doubt  the  effect  of 
the  article  is  to  reserve  to  the  Qovernor-Qeneral  the  right  to  administer  the 
criminal  law  so  fai*  as  European  British  subjects  are  concerned,  but  having 
regard  to  the  fact  that  the  legislative  enactments  of  the  Mysore  State  do 
not  become  operaiive  till  they  have  received  the  assent  of  the  Governor- 
Oeneral,  I  do  not  think  its  effect  is  to  place  European  British  subjects  in 
Mysore  outside  th«  scope  of  the  legislative  powers  of  the  Maharajah  in  regard 
to  criminal  tnatters.  Further,  I  see  no  good  reason  for  construing  the  words 
'^  plenary  criminal  jurisdiction  "  so  as  ao  restrict  their  application  to  cases  of 
-offences  which  are  offences  against  the  law  of  British  India  for  the  time 
Ibeing.  It  seems  to  me  that  **  plenary  criminal  jurisdiction  "  includes  jurisdi- 
•ction  in  the  case  of  offences  committed  by  European  British  subjects  against 
the  law  of  the  State  of  Mysore.  In  the  case  of  such  offences  it  is  open  to  the 
<3ovemor*General  in  Council,  in  exercise  of  the  power  reserved  by  article  17 
of  the  Instrument  of  Transfer,  to  delecate  the  jurisdiction  to  the  Maharajah  of 
Mysore  or,  in  exercise  of  the  powers  given  by  section  6  of  the  Act  of  1879,  to 
delegate  the  jurisdiction  to  a  duly  appointed  officer. 

The  next  question  is — is  there  any  legislative  enactment  which  limits 
the  jurisdiction  of  a  Justice  of  the  Peace  in  the  case  of  proceedings  against? 
British  subjects  to  cases  where  the  offence  charged  is  an  offence  against  the 
law  of  British  India  for  the  time  being  ?  I  think  not.  Section  8  of  the  Acb 
of  1879  extends  to  European  British  subjects  in  states  in  India  in  alliance 
with  His  Mnjesty  the  law  relating  to  offences  and  to  criminal  procedure  for 
the  time  being  in  force  in  British  India.  This  section,  as  distinguished  from 
section  4,  is  enactment  and  not  declaration.  It  is  an  entirely  independent 
provision  and  ought  not,  in  my  opinion,  to  be  read  So  as  to  restrict  the 
powers  of  the  Governor-General  which  are  declared  by  section  4  and  which 
may  be  delegated  to  his  officers  under  section  6.  It  is  by  virtue  of  section  8 
that  an  European  British  subject  can  be  tried  in  Mysore  for  an  offence  against 
the  Indian  Penal  Code.  The  law  which  is  extended  to  European  British 
subjects  in  Mysore  by  virtue  of  section  8  is  not  so  extended  to  the  exclusion  of 
^11  other  law.  This  is  clearly  not  the  case  so  far  as  Native  Indian  subjects  of 
His  Majesty,  referred  to  in  paragraph  (6)  of  the  section,  are  concerned  (for  it 
•cannot  be  said  that  the  effect  of  the  section  is  to  render  Native  Indian 
nubjects  not  amenable  to  the  law  of  Mysore),  and  why  should  a  different  CoA* 
struction  be  adopted  in  the  case  of  European  British  subjects  referred  to  in 
paragraph  (a)  ?  I  do  not  think  it  can  have  been  intended,  by  a  side-wind,  to 
bring  about  a  state  of  things  in  which  an  European  British  subject  can  be 
tried  in  Mysore  for  an  offence  against  the  Indian  Penal  Code  and  for  no  other 
offence.  The  operation  of  section  of  11  of  the  Act  of  1879  is  expressly  limited 
to  offences  against  the  law  of  a  "  foreign  "  state  when  the  act  done  would,  if 
done  in  British  India,  have  been  an  offence  against  the  Indian  Penal  Code. 
There  is  no  such  limitation  in  section  6.  I  am  of  opinion  that  the  word 
"  offences  "  as  used  in  section  6  of  the  Act  of  1879  is  not  restricted  to  offences 
as  defined  by  section  40  of  the  Indian  Penal  Code.  I  am  also  of  opinion 
that  it  is  not  restricted  to  any  definition  of  •*  offence  '*  to  be  found  in  the 
Code  of  Criminal  Procedure,  although,  as  a  matter  of  fact,  the  present  defini- 
tion of  "  offence  "  in  the  Code  of  Procedure  (  see  section  4  (o)  )  which  is  the 
same  as  that  contained  in  the  General  Clauses  Act,  is  sufficiently  wide  to. 
include  the  wrongful  act  with  which  the  accused  in  the  present  case  were 
charged.  Although  the  point  does  not  .arise  in  the  present  case,  I  am  of  opinio»\ 
that  where  a  person  is  charged   with   an   offence  against   the   Mysore  Mints 
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fiegulatioB,  18^1,  A  justice  of  the  Peace,  appoifited  tindet  tti^  Ac^  of  1879^ 
has  jurisdiction  to  commit  for  trial  to  this  Court  under  the  powers  conferred 
by  section  6  of  *the  Act  and  the  notification  of  the  Government  of  Indiay  dated 
July  21, 1881. 

I  think  the  revision  petition  should  be  distnissed. 

BfiNsoi^j  J. — The  accused  has  been  found  guilty  of  the  tinlatvful  jyosses-' 
Bion  in  Mysore  of  mining  materiaisi  an  offence  punishable  tinder  the  Mysore 
Mines  Regulation  (lit  of  1897 )i  and  has  been  sentenced  to  pay  a  small  fine 
by  Mr.  Phiraer  who  is  a  B^irst-class  Magistrate  and  a  Justice  of  the  Peace 
appointed  under  section  6  of  the  Foreign  Jurisdiction  and  Extradition  Act/ 
1879,  in  and  for  the  territories  of  Mysore. 

The  accused  is  an  Europeaji  British  subjecft  and  the  act  for  which  he 
had  been  punished  is  not  an  ofiTenee  against  the  laws  of  British  India. 

The  questions  for  decision  are  whether  an  European   British   subject  i^ 

I)uni8hable  for  an  act  committed  in  Mysore  \vhich  is  not  an  offence  againsc  the 
aws  of  British  India  though  it  is  an  offence  against  the  laws  of  Mysore^   an4 
whether,  if  the  act  is  punishable,  Mr.  Plumer  has  jurisdiction  to  deal  with  it. 

I  answered  both  questions   in   the  affirmative   in   the  case   of  Rex  Vs 
ChUfrchleyil)  in  these  words  : — "  By  the  Act  of  Rendition   in  1881,   paragraph 
17,  it  was  provided  that  *  plenary  criminal  jurisdiction  '  over  European  British 
subjects  in  Mysore  should  continue  to  vest  in  the  Governor-General  in  Council. 
By  section  4  of  the  Foreign  Jurisdiction   and   Extradition  Act  (XXI  of  1879)^ 
the  Governor-General  in  Council  may  exercise  any  power  or  jurisdiction   which 
he  has  for  the  time  being  within  any  country   or  place   beyond   the   limits  of 
British  India  or  may  delegate  the  same  to  any  servant   of  the   British   Indian 
Government.  Under  section  6  he  has  delegated  to  Justices  of  the  Peace  appoint- 
ed by  him  certain  of  those  powers ;   that  is   to  say,   he   has  directed  that,   in 
proceedings  against  European  British  subjects,  the  Justice   of  the  Peace  shall 
have,  within  the  area   for  which   he   is  appointed,   all   the   powers   conferred 
by  the  Criminal  Procedure  Code   on   Magistrates  of  the  first   class  who  are 
Justices  of  the  Peace  and  European  British  subjects.     Such   Magistrates   have 
power  under  the  Criminal  Procedure  Code  to  try,  or    commit   for  trial,   Euro- 
pean British  subjects  who,  within  their  jurisdiction,  commit  any   offence.   The 
"word  *  offence  '  in  the  Criminal    Procedure  Code  means  any  act  or  omission 
made  punishable  by  any  law  for  the  time  being  in  force.     The  law  may  be  the 
Penal  Code,  or  it  may  be  any  special  or  local  law,  i.e.,  a  law  limited  to  a  parti- 
cular place  only.     The  act  now  charged  against  the  accused  is  an  offence  under 
the  Mysore  law  (approved  by  the  Governor^General  in  Council),  and   has  been 
committed  within  the  jurisdiction    of  the  Committing   Magistrate.   The   fact 
that  it  is  not  an  offence  elsewhere  makes  no  difference.     If  an  act  is  an  offence 
within    the  local  jurisdiction  of  a  Magistrate  he  may  try  an  offender  for  it,  even 
though  it  be  no  offence  in  any   other   locality.     The   misapprehension   lies  in 
supposing  that  an  act  cannot  be  an  offence  in  one  locality  unless  it  is  an  offence 
elsewhere  also.     The  Justice  of  the  Peace  with  jurisdiction  at  the  Kolar   Gold 
Fields  has  jurisdiction  to  try  or  enquire  into   offences  committed    there   by  an 
European  British  subject  against  any  law  in  force  there,  and,  if  he    thinks   the 
case  is  a  proper  one  to  commit  to  a  Court  of  Session  for  trial,    he  is   required 
t,o  commit  it  to  this  Court  (  Notification  of  the  Government  of  India,   Foreign 
Department,  Judicial,  No.  159,  I.J.,  21st  July  1881  ).  " 

(1)  Mad.  Se»»iun«  Case  No.  13  of  1001  (unreported). 
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A  Bench  of  this  Oour^JibweTer,  Id  Criminal  Appeal  No.  345  of  1901 
(«iureporied)  having  taken  a  dififerent  view,  it  becomes  necessary  to  consider 
wore  fully  what  the  law  is. 

The  first  question,  viz.,  whether  an  European  British  subject  is  punishable 
for  an  act  done  in  Mysore  when  such  act  is  not  an  offence  against  the  laws  of 
British  India  though  it  is  an  offence  against  the  laws  of  Mysore,  is  one  af  some 
difl5cult>,  and  I  can  find  no  reported  case  of  this,  or  of  any  other.  High  Courb 
which  deals  with  the  question.  Sir  Courtney  Ilbert  in  his  'Qovernment  of  India' 
and  Mr.  Lee  Warner  in  his  *  Protected  Princes  of  India  '  hav<%  dealt  at  grea^ 
length  with  the  question  of  British  jurisdiction  and  the  position  of  European 
British  subjects  in  Native  states,  but  neither  of  them  throws  any  light  on  the 
question  how  far  an  European  British  subject  in  answerable  for  an  act  which, 
though  not  an  offence  against  the  law  of  British  India,  is  punishable  by  the 
law  of  the  Native  state.  I  cannot  find  that  the  former  touches  on  the  matter 
at  all.  The  latter  merely  observes  that  it  "  leaves  room  for  discussion,  "  and 
adds  **  two  propositions  may  with  confidence  be  laid  down.  The  British  subject 
is  not  deprived  of  his  rights  of  protection  by  residence  out  of  the  British  posses- 
sions, and  he  may  invoke  the  assistance  of  the  Political  officer  to  secure  the 
privileges  of  juat  and  civilized  treatment  which  are  his  birthright.  The  protected 
prince  on  his  side  cannot  reasonably  object  to  a  provision  embodied  in  the 
Turkish  Capitulations  of  1675  and  confirmed  by  treaty  in  1809,  whereby  if  any 
Englishman  happens  to  commit  a  Crime, '  the  Governors  in  our  sacred  dominions 
shcSl  not  proceed  bo  the  cause  until  the  Ambassador  or  Consul  shall  be  present/ 
The  judicial  systems  of  the  various  states  differ,  and  upon  the  case  being  so 
reported  to  the  British  Agent,  the  paramount  power  would  issue  such  special 
directions  as  might  be  required  "  ^page  354).  In  the  absence,  then,  of  any  speci- 
fic authority,  it  is  necessary  to  decide  the  question  by  reference  to  the  legis- 
lative powers  of  the  Mysore  Government,  and  the  immunities  enjoyed  by  Euro- 
pean British  subjects  in  regard  to  criminal  jurisdiction  in  Mysore. 

The  general  principal  of  international  law  is  that  every  person  who  is 
found  within  a  foreign  state  is  subject  to,  and  is  punishable  by,  its  law.  The 
English  lawyers  base  this  rule  on  the  principle  that  a  person  who  enters  a 
8tat<»  becomes  entitled  to  the  protection  of  its  Jaw,  and  is,  therfore,  bound  to 
render  it  obedience.  It  is  perhaps  sufficient  to  say,  in  the  words  of  Baron 
Pollock,  "  Otherwise  the  criminal  law  could  not  be  administered  according  to 
any  civilized  method"  (  Queen  v.  Gaif)z{l)  ).  The  state  to  which  the  accused 
belongs  can  only  demand  that  he  be  fairly  tried  under  the  Municipal  law  of 
the/(W'um,  provided  such  law  is  in  confurniity  with  those  sanctions  of  justice 
which  all  civilized  nations  hold  in  comuion,  and  does  not  contravene  some 
special  right  acquired  by  treaty  by  the  couniry  whose  aid  is  invoked  [  Taylor's 
'  International  Public  Law,  *  1901,  page  p42  ]. 

Such  is,  very  briefly,  the  ordinary  law  as  between  two  states  which  are 
independent  of  each  other,  but  the  relationship  is  liable  to  be  modified  by 
treaty,  that  is,  by  agreement  between  the  states. 

With  regard  to  Mysore,  we  know  that  the  government  of  that  country 
was  taken  over  in  ]831  by  the  British  Indian  Government  by  an  Act  of  State, 
and,  in  accordance  with  the  terms  of  a  previous  treaty,  was  administered  by  tbe 
Indian  Government  until  1881  when  its  administration  was  by  an  Act  of  State 
again  transferred  to  a  Native  ruler.  The  "conditions'*  under  which  the  govera- 
ment  of  the  country  was  transferred  to  the  Maharajah  are  recorded   in  a  formal 
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*  iMitnimeni  of  Transfer. '  dated  1st  March  1S81»  and  aigaed  b/  tht  Vioerej 
and  Qovernor-Gtoneral.  It  is,  I  take  it,  by  refprence  primnrily  to  the  terms  of 
this  document  that  we  must  .determine  what  are  the  legislative  powers  of  the 
Ooverament  of  Mysore,  and  how  far,  and  by  what  machinery,  penal  laws  passed 
by  that  Government  can  affect  European  British  subjects. 

*"  The  jurisdiction  exercisable  by  the  Courts  of  a  protecting  state  within 
the  territories  of  a  protected  state  may  extend  to  all  or  any  of  the  subjects, 
•either  of  the  protecting  state  or  of  the  protected  state,  and,  subject  to  certain 
limitations,  to  persons  not  belonging  to  either  of  these  categories.  The  extent 
to  which,  and  the  circumstances  in  which,  the  jurisdiction  is  exercised  over 
particular  classes  of  persons  are  to  be  determined  by  agreement  between  the 
state  which  exercises  the  jurisdiction  and  the  state  within  whose  territories  the 
jurisdiction  is  exercised,  and  in  the  absence  of  express  agreement,  are  to  be 
inferred  from  usage  or  from  the  circuVnstances  of  the  case.  "  (Ilbert's  '  Governi 
roent  of  India, '  page  459,  and  Sir  H.  S.  Maine's  Minute  No.  22— 1— S7 
there  quoted.  ) 

The  Instrument  of  Transfer  will  be  found  printed  in  extenso  at  page  450 
of  Rice's  ^Mysore,*  Volume  I,  and  at  page  481  of  Volume  8  of  Aitcbison's 
'  Treaties,  '  third  edition.     Paragraph  17  runs  as  follows : — 

*'  Plenary  criminal  jurisdiction  over  European  British  subjects  in  the 
said  territories  shall  continue  to  be  vested  in  the  Governor-General  in  Council 
and  the  Maharajah  of  Mysore  shall  exercise  only  such  jurisdiction  in  respect  to 
European  British  subjects  as  may  from  time  to  time  be  delegated  to  him  by 
the  Governor-General  in  Council.  " 

One  contention  on  behalf  of  the  accused  is  that  the  words  ''plenary  cri- 
minal jurisdiction  "  include  the  exclusive  power  to  legislate  in  criminal  matten; 
but  I  do  not  think  that  this  is  so.  I  do  not  think  that  the  article  has  any 
reference  to  legislation.  That  is  dealt  with  by  article  19,  which  runs  : — "  All 
laws  in  force  and  rules  having  the  force  of  law  in  the  said  territories  wheft 
the  Maharajah  Chamarajendre  Wodiar  Bahadur  is  placed  in  possession  thereof, 
as  shown  in  the  schedule  hereto  annexed,  shall  be  maintained  and  efficiently 
administered,  and  except  with  the  previous  consent  of  the  Governor-General 
in  Council,  the  Maharajah  of  Mysore  shall  not  repeal  or  modify  such  laws,  or 
pass  any  laws  or  rules  inconsistent  therewith.  " 

This  article  assumes  that  the  Maharajah  shall  have  power  to  legislate, 
subject  to  the  restriction  specified  in  the  article.  These  restrictions  have  no 
reference  to  European  British  subjects.  The  only  article  which  refers  to  Euro* 
pean  British  subjects  is  article  17,  and  in  that  article  I  think  that 'Jurisdiction" 
has  its  ordinary  meaning,  viz.,  authority  to  apply  the  law,  not  to  make  the 
law, — (  that  is  legislation  ), — but  to  enquire  into,  and  try,  alleged  offences. 
That  is  the  sen^e  in  which  the  word  is  oniinarily  used,  e,  g.,  "  The  sovereign  of 
A  country,  acting  through  the  Courts  thereof,  has  jurisdiction  over  (  i,e.,  has  a 
right  to  adjudicate  upon  )  any  matter  with  regard  to  which,  "  etc.  (  Dicey's 
*  Uonfiict  of  Laws, '  page  1  ),  That  is  also  the  sense  in  which  the  Govern- 
ment of  India  has  construed  tho  word  as  used  in  Mysore  Regulation  I  of  1886, 
which  introduced  the  Indian  Criminal  Procedure  Code  into  My«orc.  but  pro- 
vided that  nothing  therein  should  ''be  deemed  to  confer  any  jurisdiction  ia. 
proceedings  agaist  European  British  subjects.  "  The  Governor-General  ia 
Council  by  notification  No.  20,  dated  7th  April  1886,  directed  that  "  expres- 
sion '  jurisdiction  'in  section  1  of  the  Regulation  shall  be  held  to  mean  iuris- 
diction  te  enquire  into  or  try  a  charge  "  (see  also  the  recs^ut  Privy  Council  oam 
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Jiuhammad  Yvjuif-ud-Din  v.  Queen-Kvipreg^^l)).  It  would,  no  tloubt,  be 
open  to  us  to  hold  that  in  an  instrument  defining  the  powers  of  a  state  the 
words  "criminal  jurisdiction"  mean  ''power  to  legislate  as  well  as  to  adjudicate 
upon  criminal  matters,  "  and  this  view  receives  considerable  support  from  the 
fact  that  in  article  9  of  the  same  instrument  the  word  **  jurisdiction  "  is  used 
in  this  wider  sense.  Jn  that  article  the  Maharajah  agreed  to  grant  such  lands 
jas  might  be  required  for  cantonments  and  '*to  renounce  all  jurisdiction  within 
the  lands  so  granted.  "  In  pursuance  of  that  agreement  the  Maharajah  a  few 
days  later  signed  a  grant  to  the  British  Government  of  the  lands  forming  the 
Civil  and  Military  Station  of  Bangalore  and  "renounced  the  exercise  of  all 
jurisdiction  in  the  lands  so  assigned."  Since  that  time  the  Maharajah  has 
retained  the  bare  sovereignty  of  tho.<»e  lands,  and  what  may,  perhaps,  be  called 
the  reversionary  interest  in  the  jurisdiction  assigned,  but  all  the  actual  powers 
of  government,  including  taxation  and  legislation,  have,  in  fart,  been  exercised 
by  the  British  Government.  It  is  to  be  observed  that  the  word  "jurisdiction" 
in  this  article  is  usod  with  reference  to  a  local  area ;  and  the  requirements  of 
*  the  matter  dealt  with,  as  well  as  the  usage  of  the  two  contracting  parties  since 
1^81,  show  that  it  includes  powe^r  to  legislate  as  well  as  to  administer  the  law. 
But  these  arguments  do  not  equally  apply  to  the  word  "jurisdiction"  in  article 
17.  There  the  word  is  applied  to  a  chiss  of  persons,  not  to  a  local  area,  and  the 
obect  in  view,  viz.,  the  protection  of  those  persons  against  oppression  by  im- 
proper criminal  laws,  could  be  attained  equally  well  by  vesting  the  administra- 
tion of  the  criminal  law,  qua  such  persons,  in  the  Governor^eneral  in  Council, 
jas  by  vesting  in  him  the  exclusive  right  to  legislate  for  such  persons  in  crimisal 
matters,  especially  as  no  law  could  be  passed  by  the  Maharajah  without  his 
consent  under  article  19. 

It  would  seem,  then,  that  we  are  not  bound  to  construe  "  jurisdiction  '" 
in  article  17  in  the  same  way  as  in  article  19,  and  if  we  look  at  the  whole 
^cbpe  and  arrangement  of  the  Instrument  of  Transfer,  and  at  the  action  of  the 
contracting  parties  since  1881,  there  appears  to  be  good  reason  for  holding 
that  they  intended  "  jurisdiction  "  in  article  17  to  be  used  in  the  narrower 
jsense  of  the  right  to  administer  the  law,  rather  than  the  right  to  make  it.  In 
the  Instrument  of  Transfer  a  variety  of  miscellaneous  matters  are  dealt  with 
in  the  first  fifteen  articles  of  the  Instrument.  In  the  16th,  the  Maharajah  of 
Mysore  is  required  to  arrest  and  hand   over  to   the   British   Government  any 

Ejrson  in  his  territory  who  is  accused  of  having  committed  and  oflTence  in 
ritish  India.  Then  comes  the  17th  article  which  says  that  plenary  criminal 
jurisdiction  over  European  3iitish  subjects  shall  continue  to  be  vested  in  the 
Governor-General  in  Council  and  the  Maharajah  shall  exercise  only  such 
jurisdiction  in  respect  of  European  British  subjects  as  may  from  time  to 
time  be  delegated  to  him  by  the  Governor-General  in  Council.  It  is  difficult 
to  suppose  that  the  delegation  of  jurisdiction  here  contemplated  reffera  to 
legislative  power,  though  the  words  apply  naturally  enough  to  the  right  to 
^djudic^te  upon  charges  made  against  European  British  subjects.  After- 
the  I7th  article  comes  the  18th  article  which  deals  with  a  wholly  alien  subj^b, 
viz.,  the  manufacture  of  salt  and  opium,  and  then  the  19th  article  deals 
^'ith  the  laws  in  force  and  the  legislative  powers  of  the  Maharajah  alresdjr 
referred  to.  Thus  it  will  be  seen  that  the  only  provisions  which  concern 
jurisdiction  over  European  British  subjects  do  not  occur  in  the  article  which 
deals- with  the  legislative  powers  of  the  Maharajah,  nor  even  in  an  article 
in  juxtaposition  thereto,  but  in  an  article  separated  therefrom  by  independenl^ 
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matter,  and  immediately  following  an  article  dealing  with  the  kindercd  righji> 
of  the  British  Government  to  adjudicite  upon  offences  committed  in  Britisb 
India  by  persons  found  in  Mysore.  As  I  read  the  instrument  article  16  s^curep 
to  the  British  Government  the  right  to  obtain  the  surrender  of,  and  to  adjudi- 
cate upon,  all  persons  in  Mysore,  who  are  accused  of  having  committed  offence^ 
in  British  India ;  article  17  secures  to  the  British  Government  the  right  to 
adjudicate  upon  European  British  subjects  whoare  accused  of  liaving  committed 
an  offence  even  in  Mysore ;  and  article  19  alone  regulates  the  legislative 
powers  of  the  Maharajah.  Admittedly  there  is  nothing  in  article  19  to  spe- 
cially restrict  those  powers  in  regard  to  European  British  subjects. 

There  is  also  good  reason  to  think  that  the  high  contracting  parties  have 
understood  article  17  in  the  restricted  sense  I  have  indicated.  The  gold  mean- 
ing industry  is  essentially  an  European  industry,  and  the  Mines  Regulation 
was  passed  for  the  purpose  mainly  of  regulating  work  on  the  mines,  and  for 
ensuring  the  responsibility  of  managers  and  superior  officers  in  regard  ta 
precaution  against  accidents,  reporting  them,  and  so  forth.  Almost  all  the 
managers  and  superior  officers  are  European  British  subjects,  and  it  was  mainly 
to  bring  them  under  control  that  the  Regulation  was  passed  in  1897.  It  was 
assented  to  by  the  Governor-General  in  Council,  but  though  nearly  five  years 
have  elapsed  since  then,  the  Governor-General  in  Council  has  taken  no  st^p 
by  notification,  or  otherwise,  so  far  as  I  can  ascertain,  to  specifically  extend 
its  operation  to  European  British  subjects,  but  it  has  been  treated  by  all  par- 
ties as  a  law  applicable  to  them.  The  strong  inference  is  that  both  the  Go- 
vernment of  Mysore  and  the  Governor-General  in  Council  regarded  the  regu- 
lation, when  passed  by  the  Mysore  Government  with  the  assent  of  the  Governor- 
General  in  Council,  as  applicable,  propria  vigore,  to  European  British  subjects, 
but  this  could  only  be  so  if  article  17  was  understood  as  not  limiting  the  legis- 
lative powers  of  the  Maharajah.  A  similar  argument  may  be  drawn  from 
other  regulations  of  the  Mysore  Government,  such  as  those. relating  to  Forests, 
Excise  and  Municipalities,  the  penal  clauses  of  which  would  naturally  be  appli- 
cable to  European  British  subjects.  We  have  not  been  referred  to  any  case;  in 
which  the  penal  sections  of  such  regulations  have  been  extended  to  European 
British  subjects  by  the  Government  of  India.  The  inference  is.  that  they 
apply  propria  vigore.  It  would  appear,  therefore,  that  there  is  nothing  in 
the  Instrument  of  Transfer  to  render  the  Mines .  Regulation  inoperative  in 
the  case  of  European  British  subjects. 

It  is,  however,  argued  that  section  8  of  the  Foreign  Jurisdiction  and 
Extradiction  Act,  XXI  of  1879,  excludes  the  application  of  any  penal  laws  save 
those  of  British  India  to  European  British  subjects  in  Native  states.  There 
is,  in  my  judgment,  tio  warrant  for  this  contention.  Section  8  enacts  thai 
the  law  relating  to  offences  and  to  criminal  procedure  for  the  time  bein^  in 
force  in  British  India,  shall  .  .  .  extend  (a)  to  all  European  British 
subjects  in  the  dominions  of  princes  and  states  in  India  in  alliance  with  her 
Majesty,  and  (6)  to  all  Native  Indian  subjects  of  Her  Majesty^  in  any  place 
beyond  the  limits  of  British  India.  It  will  be  observed  that,  so  far  as  this 
flection  is  concerned,  natives  of  British  India  anywhere  outside  British  India, 
and  European  British  subjects  in  Native  states  in  India,  are  on  exactly  the 
dame  footing.  The  law  of  offences  in  force  in  British  India  extends  to  both  ;  but 
that  does  not  prevent  other  laws  also  being  applicable.  The  section  does  not 
exclude  other  laws.  It  would,  for  instance,  be  absurd  to  suppose  that  tliifl 
section  could  be  pleaded  as  a  protection  by  a  native  of  British  India  who  was 
charged  in  France  with  an  offence  against  the  penal  laws  of  France,    For  the 
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•ame  reason  this  section  cannot  be  pleaded  by  an  European  British  subject  if 
he  is  charged  in  a  Native  state  by  a  Court  competent  to  try  him  for  an  offe- 
Dce  committed  against  the  law  of  the  state.  It  is  admitted  that  section  ft 
bas  never  been  held  to  prevent  the  Mysore  Magistrates  from  trying  natives 
of  British  India  for  offences  committed  in  Mysore  against  the  laws  in  force 
in  Mj^'sure.  It  is  also  admitted  that  the  Mysore  Magistrates  have  no  jurisdic- 
tion to  try  European  British  subjects  for  any  offence,  whether  against  the 
laws  of  British  India  or  of  Mysore.  This  is  in  consequence  of  the  restriction 
imposed  by  article  17  of  the  Instrument  of  Transfer  (  Oovemment  of  Mysore 
▼.  FidUr^l)  ).  The  gold  mining  industry,  as  already  observed,  is  essentially 
an  European  industry  and  there  are  many  other  Mysore  Kegulations  also  to 
which  Europeans  would  naturally  be  amenable,  such,  for  instance,  as  the 
Excise  and  Municipal  Regulations.  It  would  be  strange,  indeed,  if  there 
was  no/orttm  for  the  trial  of  European  British  subjects  for  offences  against 
these  various  laws.  The  Mysore  Magistrates  have  no  jurisdiction  ;  and  the 
next  question  is  whether  Mr.  Plumer,  who  is  a  Justice  of  the  Peace  appoint- 
ed by  the   Governor-Qeneral   in  Council,  has  jurisdiction. 

By  the  common  law  of  England  the  Courts  in  England  have  no  jurisdic* 
tion  over  a  British  subject  in  respect  of  offences  committed  by  him  in  other 
countries.  The  reasons  appear  to  have  been  because  such  an  act  could  not 
be  said  to  be  done  "  against  the  peace  of  the  King's  realm,  his  crown  and 
dignity  ",  and  also  because  the  Courts  could  only  try  an  offence  by  means  of 
a  Jury  de  vicineio,  that  is,  drawn  from  the  locality  in  which  the  offence 
was  committed.  But  by  statutes  passed  from  time  to  time  the  English  Courts 
were  empowered  to  try  certain  specified  offences  committed  abroad  by  British 
subjects,  and  when  commercial  factories  and  settlements  came  to  be  establish- 
ed, from  the  16th  century  onwords,  in  partly  civilized  countries,  the  right  of 
the  British  Government  to  exercise  civil  and  criminal  jurisdiction  by  means 
of  local  Courts  within  the  limits  of  such  factories  and  settlements,  came  to  be 
gradually  recognized  by  treaty,  usage,  or  sufferance,  and  these  tribunals  have 
received  parliamentary  sanction  by  a  series*  of  Foreign  Jurisdiction  Acts,  the 
latest  of  which  is  that  of  1890  (  63  and  S4  Vict.,  o.  37  ).  In  like  manner  the 
Indian  Courts,  which  are  creatures  of  statute,  were  at  first  essentially  Courts 
of  local  jurisdiction,  but  gradually   obtained   a  considerable   extra-territorial 

1'urisdiction,  the  extent  and  limits  of  which  are  fully  examined  by  sir  Courtney 
Ibert  in  his  ^  Government  of  India, '  page  442,  et  aeq.  But  the  Governor- 
General  in  Council  has,  in  his  executive  capacity,  extra-territorial  powers 
fi\t  wider  than  those  which  may  be  exercised  by  the  the  Indian  Legislature, 
lu  the  words  of  Sir  Courtney  Ilbert,  "  By  successive  Charters  and  Acts  exten- 
sive powers  of  sovereignty  have  been  delegated  by  the  English  Crown,  first  to 
the  East  India  Company,  and  afterwards  to  the  Governor  General  in  Council 
as  its  successor.  The  Governor-General  in  Council  is  the  representative  in 
India  of  the  British  Crown,  and  as  such  can  exercise,  under  delegated  autho- 
rity, the  powers  incidental  to  soveiei^nty  with  reference  both  to  British 
India  and  to  neighbouring  territories,  subject  to  the  restrictions  imposed  by 
parliamentary  legislation  and  to  the  control  exercised  by  the  Crown  througa 
the  Sec^rectary  of  State  for  India.  Thus  he  can  make  treaties  and  conventions 
with  the  rulers  not  only  of  Native  States  within  the  boundaries  of  what  is 
usually  treated  as  India,  but  also  of  adjoining  states  which  are  commonly 
treated  as  extra-Indian,  such  as  Afghanistan  and  Nepaul,  and  can  acquire  and 
exercise  within  the  territories  of  such  states  powers  of  legislation  and  juriadic- 

[1]  5  Myiore  IleporU,  281,  cited  ia  Mnyno's  *  Crl.  Law  of  ladu,  *  260. 
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%io&  similar  to  those  which  are  exercised  by  the  Crown  in  foreign  coontries  ia 
accordance  with  the  Foreign  Jurisdiction  Acts  and  the  orders  in  Council  und^r 
them,  and  extending  to  persons  who  are  not  subjects  of  the  Crown.  The  exis- 
tence of  these  powers  is  declared,  and  their  exercise  is  to  some  extent  regulat- 
ed, by  the  Foreign  Jurisdiction  and  Elxtradition  Act,  1879  "  (  *  Government  of 
India, '  page  452  ). 

This  Act  is  an  Act  of  the  Governor-General's  Legislative  Council,  which 
is  expressly  empowered  by  the  Government  of  India  Act,  1865  (28  and  2^ 
Vict.,  c.  17)  to  make  laws  and  regulations  for  all  British  subjects  within  th« 
clominions  of  princes  and  states  in  alliance  with  His  Majesty.  Thus  the  powers 
conferred  by  this  Act  in  regard  to  European  British  subjects  have  for  their 
basis  the  authority  of  the  Governor-General  in  Council,  i.e.,  the  British  Indian 
Government,  acting  through  its  Legislature,  and  also  of  the  British  Crown 
acting  through  Parliament,  which  has  delegated  its  authority  in  this  matter 
to  the  Indian  Legislature. 

The  preamble  of  the  Act  recites  that  "by  treaty,  capitulation,  agreement, 
^^nt,  usage,  sufferance  and  other  lawful  means,  the  Governor-General  of  India 
m  Council  has  power  and  jurisdiction  within  divers  places  beyond  the  limits 
of  British  India.  "^  We  have  seen  that  by  terms  of  article  17  of  the  Instrument 
of  Transfer  it  was  agreed  that  "plenary  criminal  jurisdiction"  over  European 
British  subjects  in  Mysore  should  continue  to  be  vested  in  the  Governors- 
General  in  Council.  By  section  4  of  the  Act  of  1879  the  Governor-General  in 
Council  may  exercise  any  power  or  jurisdiction  which,  he,  for  the  time  being,  has 
within  any  country  or  place  beyond  the  limits  of  British  India,  and  may  delegate 
the  same  to  any  servant  of  the  Bsitish  Indian  Government,  in  such  manner, 
and  to  such  extent,  as  the  Governor-General  in  Council  from  time  to  time  thi* 
nks  fit.  This  authority  has  recently  been  confirmed  by  an  order  in  Council 
known  as  "  The  Indian  (Foreign  Jurisdiction)  Order  in  Council,  1902,"  which 
directs  that  the  Governor-General  in  Council  may,  on  His  Majesty's  behalf, 
exercise  any  power  or  jurisdiction  which  His  Majesty  or  the  Governor-General 
of  India  in  Council,  for  the  time  being,  has  within  the  limits  specified  in  th# 
order,  and  may  delegate  the  same,  as  already  stated  and  the  order  confirms 
all  existing  appointments  and  delegation  (  Gazette  of  India,  13th  September, 
1902,  p.  667). 

Under  section  6  of  the  Act  of  1879,  the  Governor-General  in  Council  has 
appointed  Mr.  Plnmer  to  be  a  Justice  of  the  Peace,  and  by  virtue  of  section 
6  Mr.  Plumer  is  therupon  invested  in  proceedings  against  European  British 
subjects  with  "  all  the  powers  conferred  by  the  Code  of  Criminal  Pmcedunj  on 
-  Magistrates  of  the  first  class  who  are  Justices  of  the  Peace,  and  Euro[>ean  Bri- 
tish subjects."  Such  Magistrates  have  power,  under  the  Criminal  Procedure 
Code,  to  try  or  commit  for  trial,  European  British  subjects  who  within  their 
jurisdiction  commit  any  offence.  The  word  "offence"  in  the  Criminal  Procedure 
Code  means  any  act  or  omission  made  punishable  by  any  law  for  the  time 
being  in  force.  The  law  may  be  the  Penal  Code,  or  it  may  be  any  other  law. 
All  that  is  necessary  is  that  it  should  be  a  law  in  force  in  the  locality  v^here 
the  Magistrate  has  jurisdiction.  We  have  seen  that  the  Mines  Regulation  is  in 
force  in  Mysore,  i.e.,  in  the  locality  where  Mr.  Plumer  has  criminal  jurisdiction. 
The  fact  that  it  is  not  in  force  in  Britibh  India  makes  no  difference  as  regards 
any  one  who  offends  against  its  provisions  in  the  locality  where  it  is  in  force. 

It  is  argued  that  the  British  Government  would  not  execute  foreign 
law  in  a  foreign  state,  and  that,  if  it  did,  it  might  be  called  upon  to  execute  an 
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nlireasonbb  law,  such  as  that  which,  in  some  states,  has^^in  the  past,  made,  coW'^ 
killing  a  capital  offence.  In  regard  to  this,  it  seems  enough  to  say  that  do 
stich  law  could  be  passed  in  Mysore  without  the  approval  of  the  Qovemor- 
Qeneral  in  Council  and  subject  to  such  exemptions  as  he  might  impose.  If  in 
any  other  state  a  British  Magistrate  were  called  on  to  execute  an  unreasonable 
law  not  sanctioned  by  his  Qovernment,  he  would,  no  doubt,  seek  the  instrnc- 
tioiis  of  his  Government,  and  be  guided  by  them.  In  the  State  of  Mysore,  at ' 
all  events,    the  objection  seems  to  be  of  no  practical  importance. 

The  whole  argument  and  conclusion  may  be  briefly  stated  as  follows: — 

The  accused  has  offended  against  a  law  passed  hy  the  Ruler  of  Mysore  in' 
the  exercise  of  his  legislative  powers  as  sovereign^  acknowledged  by  the 
British  Government  in  the  Instrument  of  Transfer.  The  accused  would, 
therefore,  by  the  laws  of  nations  be  ordinarily  punishable  by  the  Ruler 
of  Mysore,  or  by  the  Magistrate  to  whom  the  Ruler  might  delegate 
his  atithority.  But  the  accused  is  an  European  British  subject,  and  by  the 
Instrament  of  Transfer,  crimiani  jurisdiction  over  such  subjects  is  reserved  to 
the  Governor-General  in  Council.  The  validity  of  such  a  reservation,  and  the 
power  to  delegate  its  exercise,  are  acknowledged  and  confirmed  both  by  the 
India  Legislature,  in  the  Foreign  Jurisdiction  Act,  1879,  and  by  the  British 
Legislature  in  the  Foreign  Jurisdiction  Act,  1890,  and  the  Indian  Order  in 
Council,  1902,  made  thereunder.  The  Governor-General  in  Council,  acting 
under  section  6  of  the  Act  of  1879,  has  appointed  Mr.  Plumer  to  be  a  Justicer 
of  the  Peace  in  and  for  the  territories  of  Mysore,  and  that  section  enacts  that 
thereupon  he  is  invested  in  proceedings  against  European  British  subjects 
with  all  the  powers  conferred  by  the  Code  of  Criminal  Procedure  on  Magis- 
trates of  the  first  class  who  are  Justices  of  the  Peace,  that  is,  among  other 
things,  with  powers  to  try  and  commit  for  trial  any  European  British  subject 
who  commits  any  offence,  that  is,  does  any  act  punishable  by  any  law  in  force 
within  his  local  jurisdiction.  He,  therefore,  has  power  to  try  (or  to  commit  for 
trial)  the  accused  in  this  case  who  is  charged  with  having  offended  ngainst  the 
Mysore  Mines  Regulation.  Mr.  Plumer's  jurisdiction  is  derived  from  the  Gover- 
nor-General in  Council,  who  appointed  him  to  be  a  Justice  of  the  Peace,  and 
who,  acting  through  his  Legislative  Council,  declared  in  section  6  of  the  Act 
the  powers  to  be  exercised  by  Mr.  Plumer  as  a  Justice  of  the  Peace,  and  there- 
by delegated  to  him  the  powers  specified  in  that  section. 

The  Governor-General  in  Council  himself  derived  jurisdiction  from  the 
Act  of  State  whereby  the  Government  of  India,  in  pursuance  of  a  previous 
treaty,  assumed  the  Government  of  Mysore  in  1881,  and  from  the  Ruler  of 
Mysore  by  agreement  with  him  in  1831  and  in  1881,  and  that  jurisdiction,  and 
the  power  to  delegate  it,  are  acknowledged  and  confirmed  both  by  the  Indian 
Legislature  in  the  Act  of  1879,  and  by  the  order  of  His  Majesty  in  Council 
issued  under  the  authority  of  the  British  Legislature  in  the  Act  of  1890. 

For  these  reasons,  I  am  of  opinion  that  Mr.  Plumer  had  jurisdiction  to 
convict  the  accused  in  the  case  before  us.  If  he  had  jurisdiction  there  is  no 
ground  for  revision.  * 

Da  VIES,  J. — I  am  not  prepared  to  differ  from  the  conclusion  arrived  at 
by  my  two  learned  colleagues. 
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Befoi*e  Sir  Arnold  WhiU,  Chief  JuBtice,  and  Mr.  Justice 
Siihrakmania  Ayyar. 

RAY  AN  KUTTI  (Prisoner),  Appellant,  v.  EMPEROR,  Respondent.* 

FenalCode — Act  XL V  of  1860,88.  211,   182— Instituting  false  complaint — Giving   false   in-= 
formation — Criminal  Procedure  Code — Act  Vof  1898,  s.  631 — Proceedings  in  wrong  place. 
The  word  "charges"  as  it  is  used  in  section  211  of  the  Indian  Penal  Cod-?,   means  some- 
thing different  from  ''gives  information."     The  words  "false  charge"  as  there    used,   must  be 
construed  with  reference  to  the  words  which  speak  of  the  institution  of  proceedings. 

Semble,  the  true  test  is  : — Does  the  person  who  makes  the  statement  which  is  alleged  to 
constitute  the  charge,  do  so  with  the  intention  and  object  of  setting  the  criminal  law  in 
motion  against  the  person  against  whom  the  statement  is  directed  ?  Such  object  and  intention 
may  be  inferred  from  the  language  of  the  statement  and  the  circumstances  in  which  it  is  made. 

A  petition  was  presented  with  the  object  (as  the  High  Court  held  from  its  terms)  of 
bringing  to  the  knowledge  of  the  authorities  certain  matters  regarding  which  the  petitiontr 
had  received  information,  in  order  that  there  might  not  be  a  repetition  of  an  alleged  tutoring 
of  witnesses,  and  not  with  the  object  that  the  authorities  should  institute  criminal  proceedings  : 

Hehl,  that  the  petition  did  not  amouht  to  a  "charge"  \vithiu  the  meaning  of  section  211 
of  the  Indian  Penal  Code. 

To  constitute  an  offence  under  section  182,  it  must  be  shown  that  the  person  giving  the 
infonimtion  knew  or  b^ilieved  it  to  be  false,  or  that  the  circumstances  in  which  the  informa- 
tion was  given  were  such  that  the  only  reasonable  inference  is  that  the  person  giving  the  in- 
formation knew  or  believed  it  to  be  false.  The  fact  that  an  information  is  shown  to  be  false 
does  not  cast  upon  the  party  who  is  charged  with  an  offence  under  the  section  the  burden  of 
showing  that,  When  he  ma  le  it,  he  believed  it  to  be  true.  The  prosecution  miist  make  out 
that  the  only  reasonable  inference  was  that  he  must  have  known  or  believed  it  to  be  false. 

Section  531  of  the  Code  of  Criminal  Procedure  applies  to  a  case  where  a  Magistrate  v.bo 
has  authority  to  commit  a  case  for  trial,  does  so,  but  has  not  territorial  jurisdiction  in  the  plikctt 
where  the  offence  to  be  tried  is  alleged  to  have  been  committed. 

Charge  of  preferring  a  false  complaint  under  section  211  of  the  Indian 
Penal  Code.  The  accused  was  charged  with  preferring  a  false  complaint,  of 
fabricating  false  evidence  against  the  Station-Hoiise  officer  of  Malappuram.  Tlu) 
alleged  complaint  was  contained  in  a  petition  which  was  presented  to  the  Sub- 
Magistrate,  Manjeri,  in  the  following  terms: — '*The  petition  presented  by  Poo- 
katan  Rayan  Kutti,  the  elder  brother  of  Pookatan  Ali,  the  accused  ih  the  abovo 
case,  on  reasons  shown  below  : — In  the  above  case,  the  said  Ali  and  others  arn 
arrested  and  they  are  in  the  sub-jail.  At  the  time  when  the  said  Ali  and  K^ya 
were  arrested,  one  of  the  complainants  had  gone  to  Madras.  Excepting  him  Aii 
and  Koya  were  shown  to  the  rest  of  them  at  the  Malappuram  Station  fl^n^i^ 
and  they  were  also  tutored.  The  man  who  had  gone  to  Madras  returned  Uit^ly, 
and,  in  order  to  show  to  him  and  tutor  him,  he  was  also  brought  by  \i\y' 
Malappuram  head  constable  to  the  Manjeri  sub-jail  on  Sunday,  the  day  Inf^ro 
yesterday,  the  13th  of  this  month  ;  and  he  was  also  shown  and  tutored,  Tin- 
Assistant  Collector  of  Malappuram  and  the  Assistant  Superintendent  hav/* 
seen  him  brought  to  Manjeri  to  show  him  the  prisoners  as  stated  in  ])ir.i- 
graph  3.  It  is  a  matter  of  great  grievance  and  also  contrary  to  law,  to  fphnc.'t,' 
evidence  by  bringing  persons  to  whom  the  said  Ali  and  Koya  wero  inikivv  m, 
and  showing  them  the  said  Ali  Koya  and  tutoring  them  and  malciiv.;  \h-\\i 
SJiy  that  they  know  the  said  persons  by  sight.  On  making  enquiri*'^  to  \h<\ 
persons  who  are  in  the  sub-jail  and  others,  it  will  be  known  that  tl.*^  a!)  )'>' 
allegations  are  true.  Prays,  therefore,  that  the  Court  may  be  please  1  t(.  m  ik" 
enquiries,  to  find  out  the  truth  of  the  above  allegations  and  to  take  tluj 
ssary  steps  in  this  matter.     (Signed)  Rayan  Kutti,  15th  April  1902.  *' 
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Xhe  Police  Inspector  filed  a  petition  before  the  Special  Assistant 
Magistrate  of  Malabar,  asking  that  the  accused  might  be  sent  under  section  476 
of  the  Criminal  Procedure  Code  for  trial  to  the  nearest  First-Class  Magistrate. 
The  Special  Assistant  Magistrate  considered  there  was  a  strong  prima  fade 
case  of  preferring  a  false  complaint,  and  sent  the  accused  in  custody  to  the 
Head  Assistant  Magistrate,  Palghat  Division,  for  trial.  The  last-mentioned 
Magistrate  committed  the  accused  to  the  Sessions  at  South  Malabar  on  a 
charge  of  having  instituted  a  false  complaint  under  section  211  of  the 
Penal  Code.  The  assessors  were  of  opinion  that  charge  of  preferring  a  false 
complaint  under  section  211,  clause  (2)  had  been  made  out,  and  that  opinion 
was  concurred  in  by  the  District  Judge  who  said  : — "  The  accused  does  not 
venture  to  maintain  that  he  .saw  what  happened,  although  that  is  the  only 
inference  which  can  be  drawn  from  the  terms  of  his  complaint.  He  now  pleads 
only  that  he  heard  this  from  some  persons  whose  names  he  could  not 
mention  in  the  lower  Court  and  who  have  now  dwindled  into  one  man."  Hfe 
convicted  and  sentenced  the  accused.  The  accused  preferred  this  appeal  on 
the  grounds  among  others,  that  the  Judge  had  not  found  that  the  statemennts 
in  the  petition  were  false  to  the  knowledge  of  the  accused  ;  that  the 
petition  was  not  a  complaint,  and  that  no  offence  had  been  made  out  under 
section  211  (2).  The  ground  was  also  relied  on  that  the  order  passed  by  the 
Special  Assistant  Magistrate  of  Malabar  sending  the  accused  for  trial  to  the- 
Head  Assistant  Magistrate,  Palghat  Division,  was  invalid,  and  that  in  coU'- 
sequence  the  committal  by  the  last-named  Magistrate  was  also  invalid* 

The  accused  preferred  this   appeal. 

Dr.  Swaminathariy  for  appellant,  argued  that  the  conviction  ought  to 
be  quashed  as  the  commitment  to  the  Sessions  was  invalid.  The  Head 
Assistant  Magistrate  of  Palghat,  who  committed  the  case,  would  ordinarily 
have  had  jurisdiction  under  section  177,  Criminal  Procedure  Code,  only  if  the 
alleged  offence  had  been  committed  within  the  limits  of  his  local  jurisdiction. 
Admittedly  the  alleged  offence  took  place  outside  his  local  jurisdiction,  and  the 
proceeding  under  section  476  of  the  Special  Assistant  Magistrate,  which,  if 
valid,  would  have  conferred  jurisdiction  on  the  committing  Magistrate,  were 
invalid,  as  the  matter  did  not  come  before  the  Special  Assistant  Magistrate 
in  the  course  of  a  judicial  proceeding.  As  regards  the  merits  of  the  case,  he- 
contended  that  exhibit  A  did  not  anount  to  preferring  a  charge  or  institute 
ing  criminal  proceedings  within  the  meaning  of  section  211,  Indian  Penal 
Code,  and  cited  Raghavendra  v.  Kashinatk  Bhat{\).  Finally  he  contended 
that  the  conviction  could  not  be  sustained,  even  under  section  182,  as  there 
was  absolutely  nothing  to  indicate  that  the  accused  knew  the  contents  of  A  to 
be  false,  or  that  the  petition  was  not  put  in  bond  fide  and  in  furtherance  of 
justice 

The  Public  Prosecutor,  in  support  of  the  conviction,  contended  that  the 
accused  was  properly  convicted  under  section  211  for  falsely  charging  a  person 
of  having  committed  an  offence  knowing  that  there  was  no  just  or  lawful 
ground  for  such   charge. 

Judgment.  Objection  has  been  taken  to  the  legality  of  the  conviction 
in  this  case,  on  the  ground  that  the  order  of  commitment  was  invalid  and  that^ 
consequently  the  Session  Judge  has  no  jurisdiction  to  try  the  case. 

A  First-class  Magistrate  made  an  order  under  section  476  of  the  Code 
of  Criminal  Procedure  sending  the  case   for  enquiry  to  the   nearest   First-class 

(1)  I.L.K.,  10rouK,717.  ~" 
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Magistrate,  who  committed  the  accused  to  Sessions.  The  Magistrate  to  whom 
the  case  was  senc  had  not  territorial  jurisdiction  over  the  place  in  which  the 
offence  was  alleged  to  have  been  committed.  This  being  so,  it  was  argued 
that  it  was  not  competent  for  him  to  take  cognizance  of  it  and  that  the  order 
of  comniitment  made  by  him  was  invalid.  Section  531  of  the  Criminal 
Procedure  Code  provides  that  no  order  of  a  Criminal  Court  shall  beset  aside 
merely  on  the  ground  that  the  proceedings  in  which  the  order  was  made  took 
place  in  a  wrong  local  area  unless  the  error  in  fact  occasioned  a  failure  of 
justice.  Section  531  applies  to  a  case  where  the  Magistrate  has  authority  to 
commit,  but  has  not  territorial  jurisdiction  in  the  place  were  the  offence  is 
alleged  to  have  been  committed.  Queen-Empress  v.  Abbi  Reddi  (1),  Qiueen 
Empress  v.  James  Ingle  {2),  and  Queen-Empress  v.  Fazl  Azim  (3). 

We  are  satisfied  in  the  present  case  that  no  failure  of  justice  has,  in  fact, 
been  occasioned  by  the  order  of  commitment  having  been  made  by  a  Magistrate 
who  had  not  territorial  jurisdiction  in  the  place  where  the  offence  is  alleged 
to  have  been  committed. 

The  objection  is  overruled. 

As  regards  the  merits,  the  Public  Prosecutor  concedes  that  a  conviction 
on  the  charge  actually  preferred,  viz ,  the  institution  of  criminal  proceedings 
knowing  that  there  was-  no  just  or  lawful  ground  for  such  charge  cannot  be 
supported.  He  has  contended,  however,  that  the  accused  was  properly  convi- 
cted under  section  211  for  falsely  charging  a  person  of  having  committed  an 
offence  knowing  that  there  was  no  just  or  lawful  ground  for  such  charge. 

Now  it  is  obvious  that  the  word  "  charges,"  as  used  in  the  section, 
meaDS  something  different  from  "  gives  information.  "  We  think,  the  words 
*'  falsely  charges  "  must  be  construed  with  reference  to  the  words  which  speak 
of  the  institution  of  proceedings  The  true  test  seems  to  be,  does  the  person 
who  makes  the  statement  which  is  alleged  to  constitute  the  "  charge  "  do  so 
with  the  intention  and  object  of  setting  the  criminal  law  in  motion  against  the 
person  against  whom  the  statement  is  directed.  Such  object  and  intention 
may  be  inferred  from  the  language  of  the  statement  and  the  circumstances  in 
which  it  is  made.  Applying  this  test  to  the  present  case  we  are  clearly  of  opi- 
nion that  the  petition  which  is  said  to  constitute  the  "  charge  "  is  not  a  charge 
within  the  meaning  of  section  211.  There  is  no  statement  in  the  petition  that 
the  accused  had  seen  the  '*  tutoring  "  of  the  witness  to  which  he  refers.  In 
fact,  in  his  subsequent  deposition,  he  stated  expressly  that  he  was  not  in  a 
position  to  prove  the  statements  which  he  had  made. 

The  language  of  the  petition  makes  it  clear  that  the  intention  of  the 
accused  was  to  bring  to  the  knowledge  of  the  authorities  certain  matters  as  to 
which  he  had  received  information,  in  order  that  there  might  not  be  a  repeti- 
tion of  the  alleged  "  tutoring,  "  and  that  it  was  not  his  object  or  intention  that 
the  authorities  should  institute  criminal  proceedings  against  the  constable  in 
question.  We  are  of  opinion  that  the  petition  does  not  amount  to  a  charge 
within  the  meaning  of  section  211,  and  that  the  conviction  under  that  section 
cannot  be  upheld.  There  remains  the  question,  whether  we  can,  in  exercise 
of  the  powers  conferred  by  section  237  of  the  Code  of  Criminal  Procedure, 
convict  the  accused  of  an  offence  under  section  182  of  the  Indian  Penal  Code. 
To  constitute  an  offence  under  that  section  it  must  be  shown  that  the  person 
l^iving  the  information  knew  or  believed  it  to  be  false  or  that  the  circumstances 
m  which  the  information  was  given  were  such  that  the  only  reasonable  inference 

(1)  I.L.R.,  17  Mad.,  402.  (2)  I.L.R.,  16  Bom.,  200.  (3;  I.L.R.,  17  All.,  36. 
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is  that  the  person  giving  the  information  knew  or  believed  it  to  be  falsp. 
It  cannot  be  said  that  this  has  been  shown  in  the  piesciit  case.  The  i^^ :. 
that  the  information  is  shown  to  be  false  does  not  cast  u{;on  tL»^  j.ity 
^vho  is  charged  with  an  offence  under  this  section,  the  bar^ien  of  >}.<-*. li.^' 
that  when  he  made  it  he  believed  it  to  be  true.  The  prosecii lion  must  n.:i*.e 
out  that  the  circumstances  were  such  that  the  only  reiu^onable  inference  Wio 
that  he  must  have  known  or  believed  it  to  be  false.  The  evidence  in  the 
present  case  does  not  establish  this,  and  there  are  circumstances  in  the  case 
which  make  us  think  it  not  unlikely  that  at  the  time  the  information  was  given 
the  accused  believed  the  information  to  be  true. 

The  conviction  and  sentence  must  be  set  aside    and   the   accused  set  at 
liberty.    The  fine,  if  paid,   must  be  refunded. 


APPELLATE  CRIMINAL— FULL  BENCH. 

1903.  February  17,  18,  24.  L  Ij.  R.  26  Mad.  656, 

Before  Sir  Arnold  White,  Chief  Justice,  Mr.  Justice  Davies 
and  Mr.  Justice  Benson. 

EROMA  VARIAR  and  another  (Petitioners)  v,  EMPEROR.* 

Criminal  Procedure  Code— Act  V  of  1898,  ss.  195  [7],  407  [2]— Court  to  which  appeals  ordi- 
narily lie — Refusal  to  accord  sanction — Appeal  to  Magistrate  who  has  been  directed  and 
empowered  to  hear  appeals  unde;*  section  407  (2). 

A  Magistrate  who  has  been  directed  and  erapowered  to  hear  appeals  under  the  provisions 
of  section  407  (2)  of  thp  Code  of  Criminal  Procedure  is  not  the  "  Court  to  which  appeals  ordi- 
narily lie"  within  the  moaning  and  for  the  purposes  of  section  195  (7)  of  the  Code.  (  Bexsos, 
J.,  dissenting. ) 

(  Note  :   This  case  is  Ref :  27  Mad.  124.  ) 

Question  referred  to  a  Full  Bench,  In  Criminal  Revision  Case  No.  539 
of  1902,  an  application  was  made,  by  an  Inspector  of  Police,  to  the  Acting 
Stationary  Second-class  Magistrate  of  Walluvanad,  for  sanction  to  prosecute 
Mahadevapandal  Variath  Eroma  Variar  and  Chakkunkuth  Veerao,  foj;  aa 
offence  under  section  211,  Indian  Penal  Code.  The  Magistrate  refused  to  accord 
/sanction.  The  Inspector  of  Police  then  appealed  to  the  Special  Assistant 
Magistrate  of  Malabar,  who  set  aside  the  order  of  the  Sub-Magistrate  and 
granted  sanction. 

In  Criminal  Revision  Case  No.  251  of  1902,  Kovilakathillath  Krishnan 
Thangal  applied  to  the  Stationary  Second-class  Magistrate  of  Kottayam  Kasha 
for  sanction  to  prosecute  Kunnath  Agnisarman  alias  Kunhumbu  Potuval  and 
others  under  sections  211,  195  and  196  of  the  Indian  Pepal  Code.  The  Magi- 
strate refused  to  accord  sanction.  An  appeal  was  preferred  to  the  Acting 
Joint   Magistrate  of  Tellicherry,  who  accorded  sj^nction. 

Against  both  of  these  orders,  the  persons  whose  prosecution  had  been 
sanctioned  filed  these  petitions, 

Mr.  P.  K,  Nambyar  for  petitioners  in  Criminal  Revision  Case  No. 
539  of  1902. 

The  Public  Prosecutor  for  the  Crown. 

J.  L,  Roeario  for  petitioners  in   Criminal  Revision  Case  No.  251  of  1902. 

Mr.  T.  Richmond  for  the  counter-petitioner. 

•  erimmal  Reviwon  Case  Ko.  bdO  of  1W)2. 


Digitized  by 


Google 


I.  L.  R.  26  Mad.  656.  301 

A  ground  (  among  others  )  upon  which  revision  was  asked  was  that 
the  joinc  Magistnitt;  (  in  Criminal  Revision  Caso  No.  251  of  1902  )  had  no 
juristiiction  to  Mchiiit  an(i  hoar  the  ap^K-al  aihl  grant  the  sanction  as  tho 
Stationary  Second-clas^  M'gisLrate  was  not  8u'>irdinate  to  him  whithin  the 
meaning  of  section    195  of  the  Code  of  Crhuinal  Procedure. 

The  case  came  first  before  the  Chief  Justice  and  Subrahmania  Ayyar  J., 
who  made  the  followini^. 

Order  of  Referexce  to  a  Full  BExcH.~The  respondent  has  raised  a 
preliminary  objection  that  this  revision  petition  cannot  be  entertained  and  h© 
has  relied  on  sub-section  (5)  of  section  439  of  the  Code  of  Criminal  Procedure. 
For  the  purpose  of  dealing  with  his  preliminary  objection  we  assume  an  appe- 
al lies  under  sectionl95  (6)  from  the  order  of  the  Joint  Magistrate  granting^ 
the  sanction.  Section  439  (5)  only  provides  that  revision  proceedings  shall 
not  be  entertained  at  the  instance  of  the  party.  It  does  not  preclude  the 
the  Court  from  entertaining  such  proceedii-gs  if,  apart  from  the  application^ 
the  case  is  one  which  appears  to  require  the  exercise  of  revisional  jurisdiction. 

We  refer  to  a  Full  Bench  the  question  whether  a  Magistrate  who  has. 
been  directed  and  empowered  to  hear  appeals  under  the  provisions  of  section 
407  (2)  of  the  Criminal  Procedure  Code  is  "the  Court  to  which  appeals  .... 
ordinarily  lie  "  within  the  meaning  and  for  the  purposes  of  section  195  (7) 
of  the  Code.  The  case  of  Qaeen-Etn press  v.  Subbaraya  Pillai(l)  was  decided 
under  the  Code  of  1882.  In  the  present  Code  the  word  "may"  has  been  sub- 
stituted for  'shall"  in  section  407  (2).  The  Calcutta  High  Court  has  held 
that  a  Magistrate  authorized  to  hear  appeals  uncier  section  407  is  not  the  Court 
Jto  which  appeals  "ordinarily  lie  " — ( Sadhw  Lull  v.  Ravichurn  Pa8i(2)  ). 

The  case  came  on  in  due  course  before  the  Full  Bench  constituted  a& 
Above  ;   when  the  Court  delivered  the  following  opinions: — 

Sir  Arnold  White,  CJ.— Section  407  (1)  of  the  Code  of  Criminal  Pro- 
<;edure  provides  that  "any  person  ....  may  appeal  to  the  District 
Magistrate.  "  Sub-section  (2)  provides  that  the  District  Magistrate  may  direct 
that  any  appeal  under  the  section  or  any  class  of  such  appeals  (i.e.,  appeal& 
which  by  the  express  words  of  sub-section  (1)  are  appeals  to  the  District 
Magistrate  )  shall  be  heard  by  any  Magistrate  of  the  first  class  subordinate  ta 
the  District  Magistrate  and  empowered  by  the  local  Government  to  hear 
appeals  and  thereupon  such  appeals  or  class  of  appeals  may  be  presented  to 
8uch  Subordinate  Magistrate,  or,  if  already  presented  to  the  District  Magis- 
trate, may  be  transferred  to  the  Subordinate  Magistrate.  The  section  alsa 
gives  power  to  the  District  Magistrate  to  withdraw  from  the  Subordinate 
Magistrate  any  appeal  or  class  of  appeals  which  have  been  presented  or  trans- 
ferred. It  seems  to  me  that  on  the  true  construction  of  this  section  the  Dis- 
trict Magistrate  is  "the  Court  to  which  appeals  ordinarily  lie"  within  the  mean^ 
ing  and  for  the  purposes  of  section  195  (7)  of  the  Code.  Section  407  (1)  in  ex- 
press terms  gives  a  right  of  appeal  to  the  District  Magistrate.  The  exercise  of 
the  power  given  to  the  District  Magistrate  to  direct  that  appeals  under  the 
section  shall  be  heard  by  a  Subordinate  Magistrate  and  the  power  to  presents 
an  appeal  to  the  Subordinate  Magistrate  in  pursuance  of  a  direction  given  by 
the  District  Magistrate  do  not  constitute  the  Sub-divisional  Magistrate  the 
Court  to  which  appeals  under  the  section   "ordinarily   lie."   The  appeal  only 
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lies  to  one  Court,  viz.,  the  District  Magistrate  and  consequently  section  195 
(7)  (<t),  "where  such  appeals  lie  to  more  than  one  Court."  etc.,  has  no  application. 

I  think  the  sections  in  question  were  rightly  construed  by  the  Calcutta 
High  Court  in  Sadliu  Lall  v.  Ramchurn  Faai  (I).  The  case  of  Queen-Em- 
presfi  V.  Snbbdraya  Fillai  (2)  may  be  distinguished  on  the  ground  that  under 
the  Co.l^'  <>i  iS82,  which  was  in  force  when  that  case  was  decided,  the  section: 
ran  '  ^\w\\  ai^al  ur  class  of  appeals,  *  shall  '(  not,  as  now,  'may'  )  be  presented 
to  t-ucl.  Si  I.  yiiiiijatA'  ]\l^^^^strate,"  etc.  It  is  to  be  observed  that  that  correspond- 
ing M'CUou  cf  the  C<Kie  of  1872  (section  2G6)  gives  in  express  terms  a  right 
of  appeal  either  to  the  District  Magistrate  or  to  the  Sub-divisional  Magistrate. 
The  Wiirds  giving  a  right  of  apj>eal  to  the  Sub-divisonal  Magistrate  were  omit- 
ted in  the  Code  of  18*S2.  Under  the  Code  of  1872  the  Sub-divisional  Magistrate 
exercised  an  independent  appellate  jurisdiction.  Now  he  merely  exercises  a 
delegateil  jurisdiction  in  pursuance  of  directions  given  by  the  District  Magistrate. 

I  think  the  answer  to  the  question  which  has  been  referred  to  us  should 
be  that  a  Magistrate  who  has  oeen  directed  and  empowered  to  hear  appeals 
under  the  provisions  of  section  407  (2)  of  the  Criminal  Procedure  Code  is  not 
"  the  Court  to  which  appeals  ordinarily  lie  "  within  the  meaning  and  for  the 
purposes  of  section  19-;  (7)  of  the  Code. 

Davies,  J. — I  concur  with    the  learned  Chief  Justice. 

Benson,  J. — Under  section  407  (1),  Criminal  Procedure  Code,  appeals 
ffom  Second-and  Third-class  Magistrates  lie  to  the  District  Magistrate,  but, 
under  the  second  clause  of  the  section,  the  District  Magistrate  may  direct  that 
any  class  of  such  appeals  shall  be  heard  by  any  Magistrate  of  the  first  class 
subordinate  to  him  who  has  been  empowered  by  the  local  Government  to  hear 
such  appeals.  The  Code  of  1882  enacted  that  when  such  an  order  had  been, 
made  the  appeals  **  shall  be  presented  to  such  Subordinate  Magistrate  "  and 
this  Court  held  that  such  Subordinate  Magistrate  was  the  Court  to  which 
appeals  ordinarily  lay  for  the  purposes  of  section  195  (7),  Criminal  Procedure- 
Code  (  Qi/een- Empress  v.  Subbaraya  Pillai(2)  ).  In  the  present  Criminal 
Procedure  Code  the  word  "  shall  "  has  been  altered  into  "  may  "  be  presented, 
and  the  question  for  corsidoration  is  whether  such  Subordinate  Magistrate 
can  still  be  considere-1  to  be  the  Magistrate  to  whom  such  appeals  *'  ordinarily 
lie  "  for  the  purposes  of  section  195  (7),  Criminal  Procedure  Code,  or  whe- 
ther the  District  Magistrate  is  the  Magistrate  to  whom  such  appeals 
ordinarily  lie. 

I  understand  that  the  District  Magistrate  has,  in  accordance  with  the 
universal  or  almost  universal,  practice  in  this  Presidency,  issued  a  general 
order  under  section  407  (2),  Criminal  Procedure  Code,  that  all  appeals  froia 
Second-and  Third-class  Magistrates  within  the  local  jurisdiction  of  the  Sub- 
divisional  Magistrate  shall  be  heard  by  that  Magistrate.  When  such  an  order 
has  been  issued  the  section  provides  that  the  appeals  may  be  presented  ta 
the  Sub-divisional  Magistrate  and  they  may  also,  apparently,  the  presented 
to  the  District  Magistrate,  who  in  such  case  would  transfer  them  to  the 
SulD-divisio:ial  Magistrate,  unless  for  some  special  reason  he  was  willing  to 
hear  the  appeal  himself.  The  universal,  or  almost  universal,  practice  in  this 
Presidency  has,  for  the  last  thirty  years,  been  to  present  such  appeals  to  the 
Sub-divM  ja!  Mi.iristrate,  and  the  practice  has  not  varied  under  the  Codes  of 
1872,  l6i)J  a.  vl  i(S()8.  The  language  of  section  407  is  not,  it  is  true,  very 
happy,  but  when  all    appeals  of  a   certain  class  may  be,    and    in    practice  are^ 
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presrnt'^d  ho  a  certain  Court,  and  must  be  heard  by  that  Coi;rt,  I  do  not 
think  it  is  a  greati  strain  on  tho  latiguage  to  hold  thtit  8aoh  appc^ils  may  be 
^aid  ordinarily   to  lie  to  such  Court. 

As  to  the  meaning  of  the  word  "presented,"  it  may  b»^  nr^Ved  that  there 
is  no  section  which  authorizes  an  appeal  by  Government  against  an  acquittal 
except  section  417,  and  there  the  right  of  appeal  is  given  by  simply  saying  that 
the  Government  may  direct  the  Public  Prosecutor  to  "  present    an  appeal  " 

What  the  section  means  is  that  an  appeal  by  Government  against  an 
acquittal  shall  lie  to  the  High  Court  and  may  be  presented  by  the  Public 
Prosecutor,  etc.,  but  the  section  merely  says  that  the  Public  Prosecutor 
**  may  present  an  appeal  to  the  High  Court.  '*  The  words  "  may  present  "  are 
here  held  to  necessarily  imply  that  an  appeal  "  shall  lie  "  to  the  High  Court. 
Having  regard  to  this  language  and  to  the  long  continued  and  universal 
practice  in  this  Presidency,  I  think  that  the  words  *'  may  be  presented  "  in 
section  407  (2),  as  in  section  417,  may  be  construed  to  mean  "  shall  lie  and 
may  be  presented  to.  " 

If  this  interpretation  is 'accepted,  then  appeals  against  sentences  by 
Second-and  Third-class  Magistrates  lie  to  a  District  Magistrate  under  section 
407  (1),  and  also  lie  to  the  Sub-divisional  Magistrate  under  section  407  (2X 
provided  the  District  Magistrate  has  ttiken  action  under  clause  (2),  When 
appeals  against  convictions  lie  to  more  than  one  Court,  thou  section  195  (7)  (a) 
provides  that  an  appeal  under  section  195  shall  lie  to  the  Court  of  inferior 
jurisdiction,  that   is,    to  the  Sub-divisional  Magistrate. 

1  do  not  think  that  there  is  anything  in  the  successive  changes  made  in 
the  language  of  the  Code  to  militate  against  this  interpretation.  The  Code  of 
1872  (section  266)  directed  that  appeals  against  convictions  by  Second-and 
Third-class  Magistrates  should  lie  to  the  District  Magistrate  or  to  a  Magistrate 
of  the  first  class  who  had  been  specially  empowered  by  Government  to  hear 
such  appeals.  The  Code  of  1882,  as  I  read  it,  and  as  it  was  interpreted  by  this 
Court  in  Queen- Empress  v.  Svbharaya  Pillai{l)  directed  that  they  should  lie 
t©  the  District  Magistrate  or  to  the  Sub-divisional  First-class  Magistrate  in 
<;ases  where,  as  in  this  Presidency,  the  District  Magistrate  had  issued  the  neces- 
sary orders  for  that  end  and  the  Code  of  1B98,  though  it  altered  "shall"  into 
^*may"  in  section  407  (2),  and  thus  provided  two  alternative  Courts  of  appeal^ 
yet  retained  the  former  law  for  the  purpose??  of  section  195  by  explaining  that 
an  appeal  under  that  section  lay  to  the  inferior  of  the  two  Courts. 

It  may  be  added  that  this  view  is  supported  by  strong  considerations  of 
convenience.  It  would  be  a  hardship  to  oblige  all  persons  appealing  under  sec- 
tion 195  to  have  to  resort  to  the  District  Magistrate  instead  of  the  Stib-divi- 
«ional  Magistrate  who  is  near  at  hand,  and  delay  in  the  disposal  of  such  cases 
and  administrative  inconvenience  would  result  if  the  District  Magistrate  were 
obliged  to  hear  all  such  appeals  himself,  or  even  to  receive  all  such  appeals 
himself  «and  then  transfer  them,  as  he  would  do  in  parfcically  all  cases,  to  the 
Sub-divisional  Magistrate. 

I  would  answer  the  reference  in  the  affirmative. 

Criminal  Revision  Case  No.  251  of  1902  came  on  for  hearing  in  due  course 
before  the  Chief  Justice  and  Subrahmania  Ayyar,  J.,  who    passed  the  following. 

Order. — According  to  the  ruling  of  the  Full  Bench,  tho  order  granting 
the  sanction  must  be  set  aside. 

'  [1]  I.L.R.,  18  Mad.,  487. 
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VOL^  XXVII. 

1903.  March  3.  I.  L.  R.  27  Mad.  52. 

Before  Mr,  Justice  Bhashyam    Ayyangar, 

DORASAMY  PILLAI  (  Accused  ),  Petitionkr,!;.  EMPEROR 
(  Complainant  ),  Rspondent.  * 

Penal  Code — Act  XL  V  of  1860,  b.  353 — Using  criminal  force  to  deter  a  pitblic  servant — Entry 
by  police  on  premises  of  suspected  person  at  night — Assault  on  police. 
A  police  constable,  at  midnight,  entered  ujM)n  tlie  premises  of  a  person  <vho  i^as  regarded 
W  tbe  police  as  a  suspicious  character,  and  kn( 'k^Hl  at  liis  door  to  ascertain  if  he  was  tliere, 
•whereupon  he  came  out  atid  abused  and  pushed  the  constable  and  lifted  a  stick  as  if  ho  were 
mbout  to  hit  the  constable  with  it.  On  a  complaint  being  preferred  under  section  353  of  using 
■^minal  force  to  deter  a  public  servant  in  the  execution  of  liis  duty  : 

H*ld,  tliat  the  offence  had  not  been  committed.  The  constable  was  not  engaged  in  the 
execution  of  his  duty  as  a  public  servant  and  was  technically  guilty  of  liouso  trespass,  and  his 
•ction  WH8  calculated  to  cause  annoyance  to  the  inmates  of  the  house,  and  was  insulting  to  the 
accused,  who  was  justified  in  causing  the  slifrht  harm  which  he  had  inflicted  on  the  constable. 
The  latter  could  not  be  reganled,  under  section  99,  as  acting  in  good  faith  under  colour  of  his 
-oBSoeas  his  axition  was  not  authorized  by  any  police  cintular  or  order. 

Charge  of  using  criminal  force  to  doter  a  public  servant  from  discharging 
his  duty,  under  section  353,  Indian  Penal  Code.  It  appeared  that  the  accused 
^as  registered  in  the  books  of  the  police  as  a  person  of  suspicious  character, 
and  that  the  complainant,  a  police  constable,  was  ordered  to  check  the  presence 
of  tb«  accused.  In  order  to  comply  with  this  direction,  the  constable  went  at 
midnight,  in  uniform,  with  another  constable,  entered  upon  the  premises  of 
the  accused  and  knocked  at  his  door,  to  see  if  he  was  there.  The  accused  there- 
upon came  out,  abused  the  constable  and  pushed  him,  and  lifted  a  stick  as  if  he 
were  going  to  beat  him.  The  consiable's  turban  fell  to  the  ground.  The  Sta- 
tionary Second-class  Magistrate  convicted  the  accused  and  sentenced  him  to 
three  months*  rigorous  imprisonment.  The  conviction  and  sentence  were 
^ipheW,  on  appeal,  by  the  Deputy  First-class  Magistrate. 

The  accused  filed  this  criminal  revision  petition. 

T.  Rangachariar  for  petitioner. 

The  Public  Prosecutor  in  support  of  the  convicticm. 

Judgment. — It  is  clenr  that  the  conviction  of  the  accused  in  this  ca.se 
under  section  353,  Indian  Pt*nnl  Code,  is  illoural,  and  cannot  be  upheld.  It  is 
impossible  to  regard  the  constable  as  engaged  in  the  execution  of  his  duty  as  a 
public  servant  when  he  entered  upon  the  premises  of  the  accused  about  mirl- 
night  with  another  constable  and  stood  knocking  at  the  door  of  the  accused's 
house  to  see  if  he  was  present.  The  fact  that  the  accused  is  a  person  who  is 
regarded  by  the  police  as  a  suspicious  character  (K.  D.)  and  as  one  whose  move- 
ments ought  to  be  watched  does  not  authorize  the  complainant  to  enter  upon 
his  premises  or  knock  at  his  door  with  a  view  to  ascertaining  whether  he  is 
present  in  his  house  or  not.  The  Police  Circular  Ordei-s  referred  to  by  the 
Magistrate  have  not  the  force  of  law,  but  in  justice  to  them  I  may  observe  that 
there  is  nothing  whatever  in  any  of  them  which  warrants  the  course  adopted 
by  the  complainant.  It  is  perfectly  lawful  for  officers  of  the  police  to  watch 
the  movements  of  suspected  characters,  and  they  are  properly  required  to  do 
so  by  Police  Circular  Orders.  But  they  can  do  so  only  by  lawful  means  and  not 
by  trespassing  upon  their  premises  or  by  having  recourse  to  other  unlawful 
means.    It  is  found  that  the  accused  oamo  out,   abused   and  pushed   the    com-. 
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plainant  and  afterwards  brought  a  stick  from  inside  and  lifted  it  up  as  if  he 
was  going  bo  beat  him  with  it  and  that  the  complainant's  turban  fell  on  the 
ground  when  he  was  pushed.  Under  these  circumstances,  the  accused  would 
no  doubt  be  guilty  of  assault  or  of  using  criminal  force  unless  his  act  could 
be  regarded  as  done  in  the  exercise  of  the  right  of  private  defence  of  property. 
The  constable  in  entering  upon  the  accused  s  dwelling-house  and  knocking  at 
his  door  at  midnight  with  the  intention  of  finding  out  whether  the  accused, 
who  is  regarded  as  a  suspected  character  by  the  police,  was  in  his  house,  wa» 
technically  guilty  of  house  trespass  under  section  442  of  the  Indian  Penal  Cod^ 
The  course  adopted  by  the  constable  was  certainly  one  which  would  eaus* 
annonyance  to  the  inmates  of  the  house  and  is  also  insulting  to  the  accused, 
and  under  section  104  the  accused  was  justified  in  voluntarily  causing  to  the 
complainant  the  slight  harm  which  he  inflicted  on  him,  and  the  constable  can- 
not be  regarded  under  section  99,  Indian  Penal  Code,  as  acting  in  good  faith 
(vide  section  52,  Indian  Penal  Code)  under  colour  of  his  office  thoiigh  his  act 
may  not  be  strictly  justifiable  by  law.  No  Police  Circular  Order  or  any  other 
ordier  has  been  pointed  out  which,  though  not  strictly  justifiable  in  law,  he  can 
bona  fide  plead  in  support  of  the  course  pursued  by  him  of  entering  upon  the 
premises  of  the  accused  at  midnight  and  knocking  at  the  door.  I  may  also 
remark  that  the  sentence  of  three  months'  rigorous  imprisonment  which  was 
passed  upon  the  accused  is  unduly  severe  under  the  circumstances  of  the  case 
even  if  he  were  guilty  of  any  offence.  I  reverse  the  conviction  and  sentence 
and  acquit  the  accused  and  direct  that  he  be  set  at  liberty,  the  bail  bood 
being  cancelled. 


1903.  March.  I.  L.  R.  27  JiCad.  64. 

Before  Mr,  Justice  Bhaahyam  Ayyangar. 
In  the  matter  of  KALAGAVA  BAPIAH  (Accused)§ 

Criminal  Procedure  Code— Act  V  of  1898,  88.   195,   196,   197,  216,  436— Sanction— Notice  to 
accused— Reference  to  High  Court — Revisional  powers. 

Section  215  of  the  Cbde  of  Criminal  Procedure  is  not  applicable  to  a  case  in  which  « 
commitment  in  question  has  not  been  made  under  any  one  of  the  four  sections  therein  speci- 
fied, but  has  been  made  under  the  directions  of  the  Hif<h  Court  under  section  426  (1)  IV.  An 
order  of  a  Sessions  Judge  or  District  Magistrate  passed  under  section  436,  directing  commit* 
ment,  may  be  quashed  by  the  High  Court  in  the  exercise  of  its  revisional  powers,  though  not 
under  section  215.  But  an  order  passed  by  the  High  Court  itself  under  section  526  cannot  be 
60  revised. 

Sanction  accorded  by  Government  under  section  197  is  not  null  and  void  for  the  reason 
that  no  notice  was  given  to  the  accused  to  show  cause  why  it  should  not  be  given.  It  is  a 
matter  left  to  the  discretion  of  Government  whether  such  opportunity  should  be  given  to  the 
person  concerned  before  sanctioning  his  prosecution. 

There  is  a  marked  distinction  between  the  classes  of  offences  dealt  with  in  section  1 95, 
cUuses  {h)  and  (c),  and  those  dealt  with  in  section  197.  A  Court  granting  sanction  under 
section  195  {b)  and  (c)  does  so  in  connection  with  offences  committed  in  or  in  relation  to 
any  proceeding  in  such  Court,  and  the  Court  therefore  Acts  in  its  judicial  capacity  in  grating 
the  sanction  on  legal  evidence.  But  the  Government,  in  according  or  withholding  sanction, 
under  section  197  (  for  the  prosecution  of  a  public  servant  in  respect  of  an  offence  alleged  to 
have  been  committed  by  him  &»  such  public  servant),  acts  purely  in  its  executive  capacity  and 
the  sanction  need  not  be  based  on  legal  evidence. 

The  Criminal  Procedure  Code  does  not  prescribe  any  particular  form  for  the  sanction 
required  by  section  197,  as  it  does  in  the  case  of  a  sanction  accorded  under  section  195. 
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Reference  to  the  High  Court  under  section  215  of  the  Code  of  Criminal 
Procedure.  The  accused  liad  been  a  nieniber  of  the  Municipal  Council  of  Ellore 
and  wavS  charged  ^vith  having  comniitted  an  otfence  under  section  168,  Indian 
Penal  Code.  The  accnse<l  had  been  committed  to  the  Sessions  Cjurt  for  trial 
in  pursuance  of  an  order  of  the  High  Court  On  the  case  being  called  c»n, 
objection  was  taken  to  the  legality  of  tlie  sanction,  which  had  been  accorded  by 
Government  in  the  following  order: — .Sanction  is  accorded  to  the  j)ros<?cution 
of  [  naming  the  accused  ]  a  meu»ber  of  the  Municipal  Council  of  Ellore  on  a 
charge  of  having  connriittod  :»n  offence  under  section  IGS,  Indian  Penal  C<xle. 
The  grounds  of  objection  wen?  [I]  that  no  notice  had  been  given  to  the  accused 
before  the  sanction  had  been  accorded  ;  and  [2]  that  the  order  did  not  specify 
with  sufficient  clearness  the  ot!'ence  with  which  he  wjis  charged.  The  Acting 
District  Judge  referred  to  Qa^ev -Em press  v.  Sheik  Beari[l]  and  Queen- 
Emjyress  v.  Samavier  [2]  and,  in  submitting  the  case  for  orders,  expressed  the 
view  that  the  eu)i)loynient  of  tlie  word  "  sanction  "  by  the  lagislature  import- 
ed a  judicial  element  into  the  act  of  the  executive.  On  the  second  objection, 
he  referred  to  the  fact  that  in  the  order  according  sancfci(m  no  intimation  was 
given  :is  to  the  nature  of  the  offence  under  section  108,  which  the  accused  wa^ 
charged  with  committing,  nor  as  to  ihe  place  where  or  the  time  when  it  had 
been  committed  ;  nor  was  there  anything  in  the  order  to  show  whether  the 
facts  of  the  charge  eventually  preferred  were  before  the  Government  when  the 
sanction  was  accorded. 

Mr  John  Adam  for  the  accused. 

Order. — The  Acting  Sessions  Judge  of  Godavari  makes  this  reference 
'  under  section  215  of  the  Criminal  Proeeclure  Code  for  qujishing  a  commltnjent 
made  to  his  Court,  by  the  Sub-Divisional  Magistrate  of  Ellore,  under  an  order 
made  by  the  High  Court  under  section  526,  clau.se  [1]  IV^  Criminal  Procedure 
Code — the  points  of  law  urged  by  him  for  quashing  the  commitment  being 
that  the  Local  Government  accorded  the  sanction,  under  section  197,  Criminal 
Procedure  Code,  for  the  prosecution  of  the  accu.?ed  without  giving  him  pre- 
vious notice,  and  that  the  sanction  accorded  does  not  specify  with  sufficient 
clearness  the  offence  for  which  he  is  to  bo  prosecuted. 

In  my  opinion  section  215  of  the  Criminal  Procedure  Co<le  under  which 
this  reference  has  been  made,  is  inapplicable  to  the  case  inasmuch  as  the 
conunitment  in  question  is  not  one  made  under  any  one  of  the  four  sections 
therein  specified,  but  is  one  made  under  the  direction  of  the  High  Court  under 
section  5 26  [1]  IV.  The  case  was  pending  before  the  Sub-Divisional  Magis- 
trate of  Ellore,  who  wjis  trying  the  case  [  under  Chapter  XXI,  Criminal  Pp)- 
cedure  Code  ]  on  a  charge  which  had  been  framed  against  the  accused  when 
the  case  was  pending  Ix^fore  the  Joint  Magistrate  of  Rajahmundry,  before  it 
was  transferred  by  the  District  Magistrate  to  Ellore;  an<l  on  an  application 
juade  by  the  accused  to  the  iJii;h  C'ourt  un<ler  scx^tion  526  of  the  Criminal 
Procedure  Code  for  a  transfer  of  the  case,  the  High  (-ourt  transferred  its  trial 
to  the  Sessions  Court  of  Kajalunundrv  aiul  directed  the  Sub-Divisonal  Magis- 
trate to   commit  the  accusetl    for  trial  to  that  Court. 

It  will  be  observed  that,  under  sections  4*^6  and  526  of  the  Criminal 
Procedure  C"de,  a  commitment  may  be  made  without  a  charge  against  the 
accused  [vide  section  226  of  the  Criminal  Procedure  Code]  and  neither  of 
these  sessions  is  specihed  in  section  215.  I'he  order  of  a  Sessions  Judge  or 
District  Magistrate  passed  under  section    4J5(i    <lirecting  commitment   c«ui  be 
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quashed  by  the  High  Court  in  the  exercise  of  its  revisional  powers,  though 
not  under  section  215;  but  an  order  passed  by  the  High  Court  itself  under 
section  526  cannot  be  so  revised.  Th*-  case,  which  has  been  thus  committed 
to  the  Sessions  Judge  for  trial,  should  be  disposed  of  by  hini  acci^rding  to  law 
and  it  will  of  course  be  competent  to  him  to  discharge  the  accused,  if,  in  his 
opinion,  the  points  of  law  urged  by  him  be  well  founded. 

Even  if  it  were  competent  to  the  High  Court  to  quash  the  commitment 
under  secti<m  215  of  the  Criminal  Procedure  Code  or  under  any  other  power 
I  see  no  sufficient  reason  to  do  so,  as  in  my  opinion  neither  of  the  grounds 
urged  by  the  Sessions  Judge  is  well  founded. 

The  sanction  accorded  by  Government  under  section  197  cannot  be  held 
to  be  null  and  void  for  the  reason  that  no  n*>tice  was  given  to  the  accused  to 
show  cause  why  such  sanction  should  not  be  given.  It  is  a  matter  left  entirely 
to  the  discretion  of  Government  whether  such  opportunity  should  be  given  to 
the  person  concerned  before  sanctioning  his  prosecution  and  the  Criminal 
Court  before  which  he  is  prosecuted  is  not  an  appellate  authority  over  Govern- 
ment in  the  matter  of  the  sanction.  There  is  a  marked  distinction  between 
the  classes  of  offences  dealt  with  in  section  195,  clauses  1  [b]  and  [c],  and  those 
dealt  with  in  section  197.  A  Court  granting  sanction  under  section  195,  clauses 
[6]  and  [c],  does  so  in  coimection  with  offences  committed  in  or  in  relation  to 
any  proceeding  in  such  Court  and  the  Court  therefore  acts  in  its  judicial  capa- 
city in  granting  the  sanction  upon  legal  evidence.  But  the  Government  in 
according  or  withholding  sanction  under  section  197 — for  the  prosecution  of  a 
public  servant  in  respect  of  an  offence  alleged  to  have  been  committed  by  him 
as  such  public  servant — acts  purely  in  its  executive  capacity  and  the  sanction 
need  not  be  based  upon  legal  evidence.  The  Government  is  certainly  nob 
acting  in  a  judicial  capacity  nor  exercising  a  judicial  function  in  authorising  or 
sanctioning  a  prosecution  under  sections  196  and  197  of  the  Criminal  Procedure 
Code,  and  there  is  nothing  in  the  signification  of  the  word  'sanction*  to  import' 
as  the  Sessions  Judge  supposes  "a  judicial  element  into  the  act  of  the  execu- 
tive, "  and  the  ruling  of  the  Full  Bench  in  Queen- Empress  v.  Slieik  Beari[l] 
referred  to  by  the  Sessions  Judge  has  no  application  whatever  to  the  present  case. 

Nor  can  it  be  reasonably  held  that  the  sanction  accorded  by  Government 
to  the  prosecution  of  the  accused  for  an  offence  under  section  168  of  the  Indian 
Penal  Code  is  not  a  sanction  for  prosecuting  the  accused  on  the  charge  spe- 
cified in  the  complaint.  The  offence  with  which  ho  is  charged  in  the  com- 
plaint is  "that  during  the  term  of  his  office  tis  Municipal  Councillor  he  was  a 
partner  in  the  year  1898  in  all  the  contracts  of  Mr.  Andrews,  who  had  no 
capital  of  his  own  but  was  trading  with  the  funds  supplied  to  him  by  the 
defendant  [and]  that  the  said  Mr.  Andrews  had  taken  up  in  July  18  8  the 
contract  for  the  supply  of  gi-avel  and  metal  to  the  Ellore  Municipality.'*  The 
proceedings  of  the  Government  of  Madras  sanctioning  the  prosecution  of  the 
accused  for  having  as  a  member  of  the  Municipal  Council  of  Ellore,  committed 
an  ofi'ence  punishable  under  section  168  of  the  Indian  Penal  Code,  recite  that 
a  letter  from  the  Collector,  Godavari  district,  dated  9th  January  1902,  *'sub- 
mitcing  report  in  the  matter  of  the  proposed  removal,  etc.,  of  certain  Counci- 
lloi-s  of  the  Ellore  Muiu'cipality  "  was  read  and  thereupon  an  order  is  passed 
declining  to  remove  from  office  two  of  the  Municipal  Councillors  nam^d  iu 
the  order,  but  sanctioning  the  prosecution  of  the  present  accused.  It  is  there- 
fore clear  that  the  report  of  the  Collector  related  to  the    proposed- re njova!    of 
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two  of  the  Councillors  and  to  the  prosecution  of  the  accused  for  having', 
tirhile  a  Municipal  Conimissioner,  had  an  intereat  in  contracts  with  the  Muni- 
cipal Council  and  that  Government  after  consideration  of  the  facts  set  fourth 
in  the  Collector's  report  accorded  its  sanction  (or  the  prosecution  of  the  accus- 
ed and  did  not  delegate  its  authority  to  the.  Collector,  as  was  done  by  the 
feoard  of  Revenue  in  the  case  of  Queen- ETupress  v.  Samavier[t]  in  which  it 
was  held  that  no  sanction  for  prosecution  had  in  law  been  given  by  the  Board 
of  Revenue,  inasmuch  as  it  simply  authorised  the  Colletor  to  prosecute  the 
accused  in  that  case  "  on  such  of  the  charges  set  forth  in  the  Deputy  Colle- 
ctor's report  as  he  thinks  likely  to  stand  investigation  by  a  Criminal  Court.  " 
The  Criminal  Procedure  Code  does  not  prescribe  any  particular  form  for  the 
Sanction  required  by  the  section  197,  though  in  the  caae  of  a  sanction  accorded 
tibder  section  196,  sub-section  [4]  thereof  prescribes  that  the  sanction  '*  shall, 
to  fas  aa  practicable,  specify  the  place  in  which  and  the  occasion  on  which  the 
offence  was  committed.  " 

The  complaint  lodged  against  the  accused  in  the  present  case  is  definite 
khd  specific  and  the  complainant  praduced  the  above  proceedings  of  the  Gove- 
i-nment  as  according  sanction  for  the  prosecution  instituted  by  nim  and  it  is 
simply  a  captious  objection  on  the  part  of  the  accused — raised  apparently  for 
the  first  time  before  the  Sessions  Court — to  say  that  the  sanction  accorded 
"by  Government  doe?  not  disclose  the  particular  contracts  in  respect  of  which 
his  prosecution  has  been  sanctioned.  The  sanction  of  Government  to  prosecute 
Kim,  as  a  Municipal  Councillor  of  Ellore  under  section  168  of  the  Indian  Penat 
Code,  can  only  te  in  respect  of  his  alleged  interest  in  some  municipal  contra- 
cts and  it  is  not  pretended  or  suggested  that  the  sanction  might  relate  to 
feome  contract  or  contracts  other  than  that  referred  to  in  the  complaint.  If 
the  letter  of  the  Collector  read  in  the  proceedings  of  the  Government  and 
thus  incorporated  therewith  had  been  produced  before  the  Magistrate  or  were 
even  now  produced  before  the  Sessions  Court  by  the  Public  Prosecutor,  there 
Tvould  be  no  room  for  such  quibble  and  captious  objection  on  the  j^rt  ot 
tne  accused. 

For  the  above  reasons  the  commitment  made  to  the  Sessions  Court  will 
Island  and  the  Sessions  Judge  will  proceed  to  try  aiid  dispose  of  the  case 
according  to  law. 


1903.  FehmarylS.  I.  L.  R.  27  Mad.  B9. 

Befcyi^e  Sir  Arnold  White,  Chief  Justice,  dvid  Mr,  justice 
Subrahmania  Ayyar, 

In  the  matter  of  TAMMI  REDDI  [Complainant]  J 

Criminal  Procedure  Code — Act  V  of  1898,  8.  250 — Order  for  cotnpensatiun. 
.  /» ,  The  question  whether  the  discretion  given  hy  section  260  of  the  (Jode  of  Criminal  Pro- 
^edvr£  has  been  rightly  exercised,  must  always  depend  upon  the  facts  of  the  particular  qas'e. 
If  th6  false  charge  is  of  such  a  nature  that  a  prosecution  is  necessaiy  on  grounds  of  public 
Policy,  It  may  well  be  that  a  magistrate  would  exercise  his  discretion  wrongly  if,  instead  of 
lUbctionin'g  a  prosecution,  he  awarded  compensation.  If  the  false  charge  is  one  Which  do^s 
^oj^  rei>der  it.  necessary  on  grounds  of  public  policy  jtliat  a  prosecution  should  be  sanctioned, 
&  m^gistr^e  who  makes  an  order  for  compensation  cannot  be  said  to  exercise  Lis  discretion 
wibni^y. 

'v.,j  .^  JpitpEB.fpr  compensation  nnder  iSectjon   260  of  the  p<?de    of  Criminal 
•jrioceaUre.    The  ease  was  referred  to  the  fligh  Court  ^or  orders,  under  circuoi- 

^)  l.L.^.,  ie  tfad.,  4B8  i  Case  reJerredki.  157  if  1902. 
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stances  which  are  set  out  in  the  folIowiDg  letter  af  refereilcc: — "  Th^  Dbputy 
Magistratehas  followed  the  view  of  the  lawexressedby  the  Calcutta  High  Court 
inKina  Kai'inakar  v.  Preo  Natk  Dutt  (1) (quoted  by  hin)>ahd  also^in  Pdr^y 
ffajra  v.  Bdndhi  Dhanuk(2).  With  all  due  deference  to  the  Calcutta  Hiffh  Court 
1  prefer  to  accept  the  interpretation  put  on  section  250  of  the  Criminal  the 
Procedure  Code  by  the  Madras  High  Court  in  the  case  of  Adikhdib  v.  Alagan 
(3).  It  appears  to  me  that  it  is  impossible  in  the  present  case  to  hold  that 
the  complaint  was  not  vexatious.  It  is  certainly  vexatious  to  be  accused  of 
stealing  one's  own  property.  It  follows  that  the  order  of  the  Sub-Magistrktfe 
was  not  illegal.  Tn^  Calcutta  High  Court  would,  however,  say  that  in  pa^in^ 
such  an  order,  the  Magistrate  did  hot  exercise  a  proper  discretion.  Ort  th^ 
other  hand,  the  Madras  High  Court  observed,  in  the  case  above  quoted,  Ab 
follows  in  connection  with  a  false  charge  of  theft; — *  The  sanction  to  proseciiW 
tor  making  a  false  charge  is  granted  on  grounds  of  public  policy  fot  an  ofejhde 
against  public  justice.  The  compensation  is  grant^  partly  in  order  to  deter 
complainants  from  making  vexatious  and  frivolous  complaints,  and  partly  ih 
order  to  compensate  the  accused  for  the  trouble  and  expense  to  which  He  fc^ 
been  put  by  reason  of  the  false  complaint.  We  can  see  ho  gro^ind  in  \A^  ot 
reason  why  compensation  should  not  be  grtihted  in  a  case  in  which  th6  Mdgi^ 
trate  also  directs  a  prosecution   for  makinjl^  a  faide  charge. '  " 

Dr.  8.  Swaminadhaii  for  complainant. 

Judgment.— The  questiori  before  us  is  not  whether  a  sanction  to-,  prose- 
cute under  section  211  of  the  Indian  Penal  Cpde  can  be  validly  ttrihi^  'lifter 
an  order  for  compensa,tion  under  section  250  of  the  Code  of  Criminal  Ph)ced(rr& 
has  been  made,  but  whether  the  second-class  Magistrate  exercised  a  wh)n)r 
aiscretion  iq  making  an  order  for  compensation.  The  question  whethbr  ite 
discretipn  ^  given  by  sectiop  250  has  been  rightly  exercised  must  WwayS  depbiiS 
upon  t)be  fact§  of  the  particular  case.  It  the  false  charge  is  of  such  a  natum 
that  a  proaecutionjs  necessary  on  grounds  of  public  policy  it  inky  welt  be  tVim 
a  Jiagistrate  would  exejcise  his  discretion  wrongly  if,  instead  6f  san^ioninga 
prose;cution,  he^awaraed  compensation.  If  the  falseeharge  i^  on^  wbieh  do& 
not  render  it  necessary,  on  grounds  of  public  policy  tnaft  a  {)ro6ecutioh  should 
be  sanctioned,  a  Magistrate  who  makes  an  order  for  con>pensation  bannot  be^ 
said  to  exercise  discretion  wrongly. 

These  are  the  considerations  to  be  borne  ii^  mind  iri  ihiAkihg  an  oHfer 
section  260  of  the  Code  of  Criminal  Procedure.  We  therefore  ^fek  agidfe  thfe^ 
order  of  the  Deputy  Magistrate  and  direct  the  appeal  to  be  heilrd  &b<^  d{\^p6d^ 
of  in  the  light  of  the  above  observations. 


1903.  July  27.  I.  L.  R.  27  Mad.  61. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr,  Jttstibe  McfdH. 
BANGABU  ASARI,  Appellant,  v.  EMPEROR,  Respondent.* 

Criminal  Procedure  Code — Act  V  of  1898,  ss.  l'«9,  238 — Charpe  of  kidnapping  and  convietibo 
for  enticing  roarrfed  woman — No  complaint  by  husband — Legality. 
ThiB  provision  )n  section  199  of  the  Code  of  Criminal  Procedure  that  nd  evtitri  fcfil!!  ^U^ 

cognizance  of  an  offence  under  section  498  of  tlie  Indian  Pena]  Code  except  ispoh  %  Whpftdnt 

mide  by  th<6  husband  of  the  woman,  meftns  a  comptaiot  by  the  husband  6i  'itk    bffbitbe  under 

section  498^  not  any  complaint  made  by  the  husband. 

(i;  iL,B.  29  Calc,  479.  (2)  I.L.R.,  28  Calc,  251.  (S;  ^I.L.tt.^  91  Ifak;,  S37. 

•  Cifmitftd  i^ipcal  No.  ^Jas^  1901.  ^\ 
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An  acfiif»C'<l  was  eliargcd  with  kidntappinp;  or  abihictin^  a  woman  under  flection  365, 
Indian  Penal  CckIu,  hut  tiie  SohsIoos  Jud^e,  hoi(hng  that  the  l)ro^Jecution  l*ad  failed  to  pn»ve 
<*itlnir  kidnapping  or  abduction,  ct)nvicted  the  accused,  on  the  evidence,  of  an  offence  und'fl' 
setrion  49H.  In  doin^  so  ho  purported  to  act  under  section  288  of  the  Code  of  Criminal  Pro- 
cedure. The  complaint  before  the  court  had  been  made  by  the  husband,  but  was  only  general 
in  terms  : 

Held,  that  the  conviction  was  bad. 

Empnssr.  Kalhi,  (I.L.R.,  5  All.,  '23,^),  followed  and  approved. 

Chauge  of  kidnapping  a  woman  under  section  8G()  of  the  Indian  Penal 
Code.  'Pile  Sessions  Judge  held  that  the  pro.'^ecution  had  failed  to  prove 
either  kidnapping  or  abduction,  but  on  the  evidence,  he  convicted  the  accused 
of  having  enticed  away  a  married  woman,  under  section  408.  A  complaint 
had  been  preferred  by  the  woman's  husband,  in  general  terms,  in  which  he 
stated  that  his  wiie  had  been  missed,  that  he  searched  for  and  found  her  in  the 
backyard  of  the  accused  who  subsequently  brought  the  girlout  and  locked  him- 
self in  his  house.  The  complaint  concluded  by  stating  that  the  woman  had 
informed  the  complainant  that  the  accused  had  Cixrried  her  into  her  house  and 
gagged  her  mouth  and  confined  her  in  a  room  and  threatened  to  stab  her  if 
she  cried  out.  The  accused  was  charged  under  section  366,  Indian  Penal 
Code,  with  the  result  that  has  already  been  stated. 

The  accused   preferred  this  appeal. 

T.  Venkalasiibha  Ayyar  and  Narayana  Sastri  for  appellant. 

The  Public  Prosecutor  in  suppert  of  the    conviction. 

Judgment. — In  this  case  the  accused  wjis  charged  with  an  offence  under 
section  366  of  the  Indian  Penal  Code.  The  Sessions  Judge  held  that  the 
prosecution  had  failed  to  prove  either  kidnapping  or  abduction  but  on  the 
evidence  he  convicted  the  accused  of  and  offence  under  section  498.  In  so 
doing  he  purported  to  act  under  section  238  of  the  Code  of  Criminal  Procedure. 
Sub-section  ^3;  of  this  section  provides  that  nothing  in  the  section  shall  be 
deemed  to  authorise  a  conviction  of  any  otfence  referred  to  iii  section  19f) 
when  no  complaint  has  been  made  as  required  by  that  section.  Section  199 
says  no  court  shall  take  cognizance  of  an  offence  under  section  498  of  the 
Indian  Penal  Code  except  upon  a  complaint  made  by  the  husband  of  the 
wouKin  We  think  thft  means  a  con  plaint  made  by  the  husband  of  an  offence 
under  section   498,  not  any  complaint  made  by  the  husband. 

This  is  the  view  adopted  by  the  Allahabad  High  Court  in  Empress  v. 
Kalla(l).  The  C^dcutta  High  Court  has  taken  a  different  view — see  Jattcc 
Shekh  V.  Reazat  Shckh(.i).  We  agree  with  the  reasoning,  and  with  the  con- 
clusion of  the  Allahbad  High  Court.  The  conviction  is  bad  and  must  be  seti 
aside  on  the  ground  that,  there  being  no  complaint  by  the  husband  of  an  offence 
under  section  498,    the  Court  had  no  jurisdiction  to  convict. 

The  prisoner  must  be  set  at  liberty. 


1903.  Juhj  16.  I.  L.  R.  27  Mad.  124. 

Befcn^e  Mr,  Justice  Bhashyam  Ayyangar. 
In  the  matter  of  SCJBBAMMA,  Accused.* 

Criminal  Procedure  Code — Act  V  of  1898,   8.    195   (h) — Power  of  superior  Court  to   revoke 

sancti:  n  «fter  complaint  lodged. 

P  obtaifif-i  Kfinction  from  a  Stationary  Snb-Mao^atrate  to  prosecute  8   for  offences   under 
sections  211  and  198,  Indian  Penal  Code^  alleged  to  have  been  committed   before   that   Magi^ 


;  (1)  I.L.K.,  5  All.,  233.  (2)  I.L.K.,  20  Calc,  483, 

!  ^  Case  ref tried  No.  52  of  1903. 
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trate.  P  diil  not  prefer  any  complaint  in  pursuance  of  the  sanction,  but  the  poh'ce,  relying  on 
ft,  preferred  a  charge  Rh»'t;t  to  the  Joint  Magistrate  against  the  accusal  in  respect  of  the  ulleged 
offence  under  section  211.  The  Joint  Magistrate  Htruuk  tht-  case  oil  his  rile,  giving  as  in*« 
reason  for  so  doing  that  he  sua  motu  qiniKhed  the  Sub--Vlagi»n-ate's  sanction  under  section  195 
(b)  of  the  Code  of  Criniinai  Procedure  : 

Held,  that  the  Joint  Magi.strate's  action  in  striking  the  case  off  his  file  was  legal  and 
proper,  though  the  reason  given  by  him  for  so  doing  was  erroneous  and  hi.s  act  in  quasi«ng  the 
sanction  ultra  rhes.  A  Joint  Magifc;trate,  though  authorized  under  stvtion  407  (2)  to  entertain 
appeals  preferred  b}'  persons  convicted  on  a  trial  by  the  Stationary  Mfigistrate  is  not  the  Court 
to  which  appeals  from  the  Cotirt  of  the  Stationary  Magistrate  ordisiarily  lie,  withing  the 
meaning  of  section  1%  (7).  The  Court  to  wjiich  the  Court  of  the  Stationary  Magistrate  is 
within  the  meaning  of  section  195  (6)  and  (7 },  subordinate  is  that  of  tlie  Di.Mtrict  Magistrate. 
Eroina  Variar  v.  Efuperor,  ( I.L.U.,  26  Ma^i.,  Oi)^.  and  Sadiia  Lali  v.  Ham  Churn  Pasi,  (  I  L.K. 
80  Calc,  3iU  ).  foliowc'I.  The  Joint  Magistrate  could  not.  therufDre,  revoke  the  sanction  given 
by  the  Stationary  Sub-Magistrate,  the  District  Magistrate  alone  having  the  power  to  revoke  or 
grant  a  sanction  given  or  refused  by  the  Stationary  Sub-Magistrate.  Nor  was  it  com[»eteut  to 
a  District  Magistrate,  under  section  407,  to  direct  tliat  applications  for  revoking  or  granting  a 
sancticm  given  or  refused  by  a  Sub-Magivtrate  may  be  presented  to  the  Joint  Magistrate. 

Wliether  the  Court  authorized  to  exercise  such  a  power  under  sul>-section  ((5)  can  exercise 
it  i^uo  m<titi,  as  if  it  were  a  Court  of  revision,  where  no  appliention  lias  been  made  to  it  either  to 
give  a  sanction  which  has  been  refused  or  to  revoke  a  sanetifju  which  has  l)een  given. — Quaere. 

Tlie  course  pursued  Ijy  the  ]»olice  in  sending  a  police  ro])ort  in  respect  of  the  offence  was 
contrary  to  law  ;  but  whether,  on  the  strength  t>f  tlie  sanetinn  accorded  to  P,  a  police  officer  or 
other  stranger  might  have  preferred  a  complaint  against  S. — Quare. 

The  mere  fact  that  a  complaint  has  been  made,  in  piusnance  of  sanction,  will  be  no  bar  to 
a  Court  competent  under  sub-section  [6]  to  deal  with  an  application  for  revoking  such  sanction, 
entertaining  such  application  and  dis})osing  of  it  according  to  law,  even  if  the  complaint  im 
pursuance  of  the  sanction  has  been  preferred  to  itself. 

Case  submitted  to  the  Hitj^h  Court  for  orders  under  section  438  of  the  Code 
of  Criniin;d  Procedure.  One  Subbamnia  charged  one  Permnma  with  theft,  but 
the  Stationary  Sub-Magistrate  discharged  the  accused  on  the  ground  that  no 
case  had  been  made  out.  Perummathonapplied  to  the  Stat  o  lary  Sub-Magistrate 
for  sanction  to  ])rosecute  Subbamma  for  ofiences  under  sections  193  and  211, 
Indian  Penal  Code.  The  Magistrate  accorded  sanction  as  requested.  There- 
upon the  jiolice,  acting  on  this  sanction,  laid  a  complaint  against  Subbamma 
in  the  Joint  Jlagistrate's  Court.  The  Joint  Magistrate  held  this  to  be  irre- 
gular, with  reference  to  section  155  (2)  of  the  Code  of  Criminal  Procedure,  as 
the  comi)Kaint  should  have  been  laid  by  Perumma  He  read  the  charge-sheet 
and  staruck  the  case  oflf  his  file,  the  grounds  given  being  (^a)  that  the  words 
constituting  the  offence  of  perjury  were  not  quoted  in  the  application  for  sanc- 
tion, or  in  the  the  order  according  it,  and  (6)  that  there  did  not  appear  to  be 
a  strong  livind  fdcie  case  on  the  false  charge  and  that  the  Sub-Magistrate  did 
not  seem  to  ha\e  been  satisfied  as  to  its  falsity.  Questioned  as  to  the  provi- 
sion of  law  under  wliich  he  had  struck  the  case  from  oflf  his  file,  the  Joint 
•  Magistrate  replied  that  he  had  not  acted  under  any  section  of  the  Code  of 
Criminal  Procedare  unless  it  was  section  195.  He  said  the  Ciise  should  never 
have  come  on  his  file,  for  he  refused  to  take  cognizance  of  it.  But  before  he 
had  examined  tlie  sanction  the  case  had  been  numbered  on  his  file.  There 
was,  in  conse(]uence,  nothing  left  for  him  but  to  pass  a  proceeding  striking  it 
off  the  file,  lie  Cf)nsidered  that  such  an  order  was  valid  under  section  195. 
The  letter  of  refereni^e  stated  that  section  195  gives  a  superior  Court  power  to 
revoke  a  sanction  granted  by  a  subordinate  Court,  and  added  that  the  Joint 
Magistrate  claimed  that  by  virtue  of  this  provision  he  he  had  power,  si^o  motn^ 
and,  upon  a  mere  perusal  of  the  sanction  accorded  by  a  subordinate  Court  to 
cancel  it.  The  District  Magistrate,\vhile  upholding  this  view,  considered  it  doubt- 
ful whether  that  power  continued  after  a  complaint  had  been  lodged  or  after 
the  police  had  put  in  a  charge-sheet.  He  raised  that  que6tion  in  the  reference. 
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Judgment. — In  this  case  one  Porumraa  was  accorded  sanction  by  the  Sta- 
tionary Suli-Mrtgistratf',  Ongo!e,Nellcre  district,  undersection  195,  Criminal  Pro- 
-pedure  Code,  to  prosecute  the  accused  for  offences  under  sections  211  and  193, 
Indian  Penal  Code,  alleged  to  have  been  committed  before  the  said  Magistrate. 
Perumma  did  not  prefer  any  complaint  in  pursuance  of  the  sanction  obtained 
by  her.  But  the  police,  relying  upon  the  sanction  accorded  by  the  Sub-Magis- 
trate, preferred  a  charge-sheet  to  the  Joint  Magistrate,  Ongole,  against  the 
accused  in  respect  of  the  alleged  offence  under  section  211,  Indian  Penal  Code, 
Notwithstanding  that  an  offence  under  that  section  is  not  cognizable  by  the 
police.  It  is  clear  that  the  course  pursued  by  the  police  in  sending  a  police 
report  in  respect  of  this  offence  is  contrary  to  law.  It  does  not  appear  that 
any  police  officer  preferred  any  complaint  on  oath  in  the  ordinary  way  to  the 
^Qint  Magistrate.  It  is  therefore  unnecessary  to  consider  whether,  on  the 
^tfength  of  the  sanction  accorded  to  Perumma,  a  police  officer  or  other  stranger 
may  prefer  a  complaint  against  the  accused.  Under  these  circumstances  the 
Joint  Magistrate's  action  in  striking  the  case  off  his  file  is  legal  and  proper, 
though  the  reasons  given  by  him  for  so  doing,  viz.,  that  8uo  motu  he  quashed 
the  Sub-Magistrate's  sanction  under  sub-section  (6)  of  section  195  is  unsound  in 
ijilf^.  The  question  referred  to  this.  Court  by  the  District  Magistrate  is  whether 
a  superior  Court  which  has  power,  under  section  195  (6),  to  revoke  the  sanction 
loses  that  power  in  respect  of  a  sanction  under  which  a  prosecution  has  been 
already  instituted  before  itself.  The  District  Magistrate  has  evidently  assu- 
med that  the  Joint  Magistrate,  who  presumably  has  been  authorized  under 
section  407  (2)  to  entertain  appeals  preferred  by  persons  convicted  on  a  trial 
py  the  Stationary  Ma^strate,  is  the  Court  to  which  appeals  from  the  Court 
ot  the  Stationary  Magistrate  ordinarily  lie  within  the  meaning  of  section  1^5 
{7).  Tbis  view  is  erroneous  and  within  the  meaning  of  sub-sections  6  and  7  of 
section  195  the  Court  to  which  the  Court  of  the  Stationary  Magistrate  is 
subordinate  is  that  of  the  District  Magistrate  (  vide  Full  Bench  dicision  in 
£romaVariar  V.  Emperor  {I)  and  Sadhu  JaiU  y.  Ram  Churn  Pcwi  (2)  ). 
^he  Joint  Magistrate  of  Ongole  is  therefore  not  the  authority  which  can 
revoke  under  sub-section  6,  the  sanction  given  by  the  Stationary  Sub-Magis- 
trate, and  it  is  the  District  Magistrate  alone  that  can  revoke  or  grant  a  sanc- 
tion given  or  refused  by  the  Stationary  Sub-Magistrate  of  Ongole,  nor  is  it 
even  comj.etent  to  a  District  Magistrate,  undersection  407,  to  direct  that  appli- 
cations for  revoking  or  granting  a  sanction  given  or  refused  by  the  Sub-Magis- 
trate may  be  presented  to  the  Joint  Magistrate.  The  action  of  the  Joint 
Magistrate  in  quashing  the  sanction  being  therefore  ultra  vires  it  is  unneces- 
sary to  consider  whether  the  Court  authorized  to  exercise  such  a  power  under 
snb-section  (b)  can  exercise  the  same  auo  motu  as  if  it  were  a  Court  of  revision 
when  no  application  has  been  made  to  it  either  to  give  a  sanction  which  has 
been  refused  or  to  revoke  a  sanction  which  has  been  given. 

As  regards  the  question  put  by  the  District  Magistrate  I  may  observe 
that  the  mere  fact  that  a  complaint  has  been  made  in  pursuance  of  the  sanction 
would  be  no  bar  to  a  Court,  competent  under  sub-section  (6)  to  deal  with  an 
application  for  revoking  such  sanction,  entertaining  such  application  and  dis- 
posing qf  it  according  to  law,  even  if  the  complaint  in  pursuance  of  the  sanction 
has  been  preferred  to  itself.  The  order  striking  the  case  off  the  file  beings 
legal  for  the  reasons  already  stated,  it  does  not  require  to  be  revised,  but  the 
order  of  the  Joint  Mag^istrate,  if  any,  revoking  or  quashing  the  sanction  given 
by  the  Stationary  Magistrate  is  set  aside. 

Ill  I.  L.  R.,  26  Mad..  650.  12!  I.  L.  R.,  30  Ctlc,  394. 
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1&03.  March  20.  I  L.  R.  21  Mad.  127. 

Before  Sir  Arnold  White,  Chief  Justice, 

MALLAPPA  REDDI  and  aJcother  (Fibst  and  Fourth  accused), 
Petitioners,  t,  EMPEROR,  Counter-petitioner.  ♦ 

Pedal  Code— Act  XLV*  o£  1860,  s.  211— Preferriug    false  cliarge— SUtement  not  reddcerf  tiy 
Writing  by  Police  officer. 

A  person  was  convicted,  under  section  211  of  the  Indian  Penal  Code,  of  having  preferred 
a  false  charge.  It  appeared  that  the  accused  had  stated  to  a  Police  officer  that  certain  of  the ' 
prosecution  witnesses  had  stolen  his  goats,  and  thai  he  had  made  this  statement  intending^ ' 
to  set  the  criminal  law  in  motion  agaiui^t  those  persons.  The  statement  had  not  been  reduced 
to  writing  in  accordance  with  the  requirements  of  section  154  of  the  Code  of  Criminal  pro- 
cedure. On  its  being  contended  that  there  was  no  evidence  of  a  false  charge,  within  th<» 
meaning  of  section  211  : 

Held,  (1)  tliat  the  test  is— <lid  the  person  who  makes  the  charge  Intend  to  set  the  crimi- 
tial  law  in  motion  against  the  person  against  whom  the  charge  is  made  ;  (2)  that  (it  being* 
clear  from  the  evidence  that  the  accused  did  so  intend)  the  fact  that  tlie  statement  mnde 
by  the  accuseil  to  the  Poh'ce  officer  had  not  been  reduced  tu  writing  in  accordance  with 
section  154  of  the  Code  of  Criminal  Procedure  did  not  prevent  the  statement  made  from 
being  a  false  charge  within  the  meaning  of  that  section. 

Charge,  against  four  accused,  of.  preferring  a  false  complaint,  under 
section  211,  Indian  Penal  Code.  Accused  Nos.  1  and  4  were  convicted  and 
sentenced  by  the  Acting  Joint  Magistrate  to  eighteen  months*  rigorous  im* 
prisonmeat.  Accused  Nos.  2  and  3  where  discharged.  The  Sessions  Judge^ 
on  appeal,  upheld  the  conviction  and  sentence.  First  accused  made  hi» 
complaint  to  the  police  on  the  night  of  29th  March,  whilst  fourth  accused 
made  his  on  the  morning  of  30th  March.  It  was  in  consequence  of  this  that 
it  was  contended  that  the  accused  should  not  have  been  jointly  charged.  It 
appeared  also  that  the  statements  made  by  the  first  accused  to  the  Police 
officer  where  not  reduced  to  writing  in  accordance  with  the"  requirements  of 
«ection  154  of  the  Code  of  Criminal   Procedure. 

The  accused  filed  this  criminal  revision  petition. 

Mr.  J.  0.  Smith  for  petitioner. 

Judgment. — ^Two  points  have  been  raised  on  behalf  of  the  pertitioner??^ 
ftrst  that  there  was  no  evidence  of  a  fjilse  charge  made  by  the  first  and  fourth 
nccused  within  the  meaning  of  section  211  of  the  Penal  Code,  secondly  that 
the  fourth  accused  ought  not  to  have  been  tried  together  with  accused  Nos.  1 .. 
nnd  3.  As  regards  the  first  point  it  has  been  laid  down  by  this  court  in  a 
recent  case  that  the  test  to  apply  is, — did  the  person  who  makes  the  charge 
intend  to  set  the  criminal  law  in  motion  against  the  person  against  whom 
the  charge  is  made.  It  seems  perfectly  clear,  on  the  evidence  in  this  case, 
that  the  first  accused,  when  he  stated  to  a  Police  officer  that  certain  of  the 
prosecution  witnesses  had  stolen  his  goats,  intended  to  set  the  criminal  law  in 
tnotion  against  these  persons.  The  fact  that  the  statement  made  by  the 
ivccnsed  to  the  Police  officer  was  not  reduced  to  writing  in  accordance  with 
tlie  requirements  of  section  154  of  the  Criminal  Procedure  Code,  does  not,  to 
ray  mind,  prevent  the  statement  made  from  being  a  false  charge  within  the 
meaning  of  the  section.  I  can  find  no  authority  for  placing  this  narrow  con- 
struction on  the  words  "  falsely  charged  *'  and  on  principle  I  can  find  no  good* 
reason  for  adopting  such  a  construction. 

As  regards  the  fourth  accused,  the  case  is  much  stronger  inasmuch  as 
the  charge  made  by  him  was  reduced  into  writing  and  signed  by  him. 


•  Criroinal  Revisicm  Petition  So.  570  of  1^02. 
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I  tbiok  there  wm  evidence  that  accused,  N09.  1  and  4  *'  falsely  charged  ^ 
the  prosecution  witnesses  within  the  meaning  of  section  211  of  the  Code. 

As  regards  the  question  of  misjoinder  it  is  true  the  false  charge  of  steal- 
ing goats  was  made  by  the  first  accused  on  one  day  and  by  the  fourth  accused 
00  the  following  day.  I  think  the  offence  was  the  same,  vix.,  a  false  charge 
that  certain  perons  had  stolen  certain  goats  and  that  the  fir^i  and  fourth  accused 
were  properly  tried  together. 

As  reg^xrds  the  sentence  I  think  a  distinction  can  be  drawn  between  the 
case  of  the  first  and  fourth  accused.  The  fourth  accused  persrstcd  in  the 
charge.  The  first  withdrew  it,  or  at  any  rate  made  up  hi»  mind  not  to  proceed 
with  it  at  a  very  early  stage. 

In  the  case  of  the  first  accused  I  reduce  the  sentence  of  eighteen  month*' 
rigorous  imprisonment  to  nine  months'  rigorous  imprisonment. 

As  regards  the  fourth  accused  the  petition  is  dismissed. 

1903.  February  27.  I.  L.  R.  27  Mad.  129. 

Before  Mr,  Justice  Benson  and  Mr  Bhashyam  Ayyangar. 

CHENNA  MALLT  GOWDA  (Accused),  Appellant,  v. 
EMPEROR,  Respondent* 

Pens!  Code— Act  XLV  of  1860,  8.  211— Preferring  a  fake  chargt^''  ChargiB  made 
to  Village  Magistrate — Susuinauility. 

An  accusation  of  murder  made  to  a  Village  Magistrate  (who,  under  section  13  of  Regu^ 
lation  XI  of  1816,  has  authority  to  arrest  any  person  whom  lie  suspects  of  having  committed 
the  murder  of  a  person  whose  body  is  foimd  within  his  jurisdiction)  is  a  **  charge  "  whithin 
the  meaning  of  section  211  of  the  Indian  Penal  Code,  even  though  it  does  not  amount  to  the 
institution  of  criminal  proceedings  and  even  though  uo  criminal  proceedings  follow  it  owing 
to  the  police  referring  it  as  false  on  investigation. 

Chaboe  of  preferring  a  false  cbage  of  murder,  under  section  211,  Indiai> 
Penal  Code.  The  charge  was  made  by  the  accused  in  the  first  instance  to- 
the  Village  Magistrate.  The  Sessions  Judge  convicted  and  sentenced  the 
accused. 

The  accused   preferred  this  appeal. 

Mr.  D.  ChamierfoT  accused. 

Mr.   «/.  0.  Smith  for  the    Public  Prosecutor. 

Judgment. — There  can  be  no  reasonable  doubt  that  the  appellant  falsely 
accused  three  men  of  having  murdered  his  brother  and  that  he  knew  the 
accusation  to  be  false.  The  accusation  \vas  made,  in  the  first  instance,  to  the 
Village  Magistrate  who,  under  section  13,  Regulation  XI  of  1816,  has  atrtho- 
rity  to  arrest  any  person  whom  he  suspects  of  having  committed  the  murder 
of  a  person,  whose  body  is  found,  as  it  was  in  this  case,   within  his  jurisdiction. 

Snch  an  accusation  made  to  a  Village  Magistrate  is,  we  think, a  "  charge" 
within  the  meaning  of  section  211,  Indian  Penal  Code,  even  though  it  does 
not  amount  to  the  institution  of  criminal  proceedings  and  even  though  no 
criminal  proceedings  follow  it  owing  to  the  police  on  investigation  referring 
the  chnrge  as  false. 

On  this  ground,  we  think  the  conviction  is  right,  and  it  is  not  necesBary 
to  consider  the  subsequent  complaint  made  to  the  Subordinate  Magistrate^ 
ivhich   complaint  was  substantially,  though,  perhaps  not  technically,  dismissed. 

We  dismiss  the  appeal. 

^  Criminal   Appeal  No.  782  of  1902. 
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l»Od.  September  15.  1.  L.  R.  27  Mad.  237. 

Before  Sir  Ar^iold  White,  Chief  Justice^  and  Mr,  Juaiice 
Svhrahmania  Aif^dr. 

BANDANU  ATCHAYYA  and  otHERS  (Acxxjsud),  ApPBLLANts,  t). 
EMPEROR,  Respoi^dents.* 

Criminal  Procedure  Code— Act  V  of  1808,  as.  5J63,  467— Mode  of  delivering  jndj^ment  and 
its  contents — Judgment  written  aftd  deflivcK-ed  after  Conviction  Of  pHsaners — Defect 
vitiating  conviction* 

Where  a  jtidgaient,  tn  a  criminafi  tHal,  was  written  and  delivered  some  days  aft  A  the  pd* 
soners  were  convicted  and  sentenced  : 

ll«14,  that  this  was  a  violation  of  seottons  366  and  367  of  the  Code  of  Criminal  Proce* 
dare  and  was  more  than  an  irregularity.  It  was  a  defect  which  vitiated  the  convictions  and 
aentences. 

Queen-Empress  v.  Hargobind  Singh,  (1.  L.  ft.,  14  All.,  ^4^),  apj>r6v«d. 
Charge  of  tturdet.  Thi'ee  persons  w^e  chat*^ed  witli  murder  before  k 
Sessions  Judge  aod  assessors.  The  assessors  expressed  the  opinion  tha)t  th6 
accused  were  not  guilty.  The  Sessions  Judge  fi)und  the  first  accused  guilty 
of  murder  and  passed  the  extreme  sentence  on  him.  He  found  the  other  two 
accused  guilty  of  abetinent  of  murder  and  sentenced  them  to  transportatioa 
forr  liife.  The  Judgment  was  {as  is  found  in  the  judgment  of  the  High  Court), 
written  and  delivered  some  days  after  the  prisoner  wer  convicted  and 
sentenced. 

The  accused  appealed. 

V.  Kri&hnaswami  kyydr  and  F.  ItaTYCeeam  for  acduseii. 

The  Public  Prosecutor  in  support  of  the  conviction. 

Judgment.— In  this  <^ase  the  judgment  was  written  and  delivered  iRom6 
days  after  the  prisonera  were  convicted  and  septenced..  This  is  a  violation  of 
the  provisions  of  sections  366  and  •:67  of  the  Cv^de  of  Criminal  Procedure.  In 
ofttr  optnioQ  it  is  more  than  an  irregularity.  It  is  a  defect  which  vitiates  the 
convictions  and  sentences.  As  to  this  we  take  the  same  view  as  that  adopted 
by  the  Allahabad  High  Court  in  tlie  case  of  QUeen-Empreaa  v.  Hdrgooind 
Svngh{\).  In  lill  tbe  circumstances  we  think  the  proper  course  is  to  st^t  aside 
the  convictions  and  sentences  and  to  direct  that  the  accused  be  retried.  The 
retrial  will  be  keM  at  the  November  Sessions  of  the  Vizagiapatam  Court. 


4dC3.  Ausfiist  25.  I.  &.  R.  27  Mad.  23^. 

Before  Sir  Arnold  White,  Chief  Juettce. 
MOHIDEEN  ABDUL  KADIR  A>fD  others  (AccusEDX^fitiTiONEBs, 

v.  EMPEROR,  RESPONDENTS.t 

Criminal  Procedure  Code->-Act  V  of  1898,  a.  842 — Gxaminatton  of  accQBed--FiIling  gap  iii 
prosecution  evidence  hy  questioning  accused — Charge  of  defamation — Failure  lo  prove 
making^aUdpublica^oa— Irregirla^ty.  •,:... 

Eight  peraohs  weire  charged  ivfih  defamation  by  ibatdnsc  and  ^hhliaKihic^'aVsertain  ^itio» 
rogi^iiig  the  coaduct  of  the  complainant  Ttiough  Other  evidence  was  adduoed  h;^  the  proae- 
ention,  it  was  not  proved  that  the  accused  made  and  publiahed^tbe  fatter Vincll  ^'aa'aU'esW  to 
be  def ainatorv.    l*he  Magistrate,  however,  asked  the  accused  if  they  had  signed  the  b^u6a;' 

■      ■ ^- ' '-^ -^ ^■*^V       'T.^ 

«  Kef  erred  Trial  Ko.  36  of  1903.  . ,. 
(1)  LL.B.  14  AU.  242.  t  Criminal  Revision  Case  \'o.  141  of  190*. 
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*nd  accepted  theSr  answers  fis  proving  that  they  had  and  as  relieving  the  prosecution  froi 
proving  the  making  and  publication  of  tlie  alleged  defamatory  matter  by  the  accused.  B 
jconvicted  the  accused. 

H<ild,  that  the  convictions  must  be  set  aside.  A  gap  in  the  evidence  for  the  prosecntia 
cannot  be  tilled  up  by  any  statement  made  by  the  accused  in  his  examination  under  section  54] 
.of  the  Code  of  Criminal  Procedure.  The  omission  to  prove  tlie  makinjj  and  publication 
defamatory  matter  is  more  than  an  irregularity  ;  it  is  a  defect  which  vitiates  the  cunvictioo. 

Chaboe  of  defamafcioD.  Eight  persons  were  convicted  of  defam&tioi 
because  in  a  petition  to  the  Collector  of  the  District  of  Madura  alleged  U 
have  been  made  and  published  by  them,  the  complainant,  a  Hospital  Assistantj 
was  charged  with  having  (inter  alia)  refused  to  give  medicine  to  cholera  pati- 
ents except  when  the  hospital  was  open.  The  convictions  were  upheld,  on 
Appeal,  by  the  Sessions  Judge,  who,  however^  commented  thus  on  the  Magis- 
trate s  procedure: — 

''  I  must  invite  the  Magistrate's  attention  to  one  grave  irregularity  that 
he  committed.  It  is  a  strict  rule  of  law,  that  an  accused  person  may  not  be 
examined  except  for  the  purpose  of  enabling  him  to  explain  any  oircumstaoces 
jtppearing  in  the  evidence  against  him.  On  the  15th  July  the  first  four 
prosecution  witnesses  were  examined.  Not  one  of  them  proved  that  the  peti- 
tion that  the  Collector  received  had  been  signed  or  sent  by  the  accused.  So 
far  as  I  can  see  there  was  absolutely  no  evidence  on  15th  July  that  the  accus- 
ed had  by  words  intended  to  be  read  made  or  published  any  imputation 
concerning  the  Hospital  Assistant  and  yet  on  that  very  day  notwithstanding 
the  provisions  of  section  342  of  the  Code  of  Criminal  Procedure,  the  Magistrate 
examined  all  the  accused  and  the  first  question  he  put  to  them  was  '  did  you 
jsign  the  petition  ? '  A  defamation  case  is  a  warrant  case  ;  it  was  necessary, 
therefore,  that  the  prosecution  should  prove  that  the  accused  made  or  publish- 
ed an  irapntation  regarding  the  Hospital  Assistant  and  the  Magistrate  should 
'mot  have  remedied  the  flaw  in  the  prosecution  case  by  illegally  examining  the 
accused  about  a  fact  regarding  which  no  evidence  had  been  given.  Appella- 
nts have  not  jbaken  exception  in  their  appeal  memo,  to  the  Magistrate  s  proce^ 
dure.     Had  they  done  so,  I  should  have   been    obliged  to  order  a  retrial. " 

Tbo  accused  preferred  this  criminal  revision  petition. 

Mr.  Chami^i  for  petitioners,  contended  that  the  accused  ought  to  have 
been  acquitted  as  the  prosecution  had  failed  to  prove  the  making  and  publish- 
ing of  the  libel  by  the  accused.  The  Magisti-ate  was  not  entitled  to  fill  a 
^ap  m  tlie  pro£U2cntion  evidence  by  questioning  them  and  recording  their 
statements  under  section  348  of  the  Code  of  Criminal  Procedure.  This  was 
pot  a  mere  irjfegularity.     He  cited    Basanta    Kumar    Ghattak    v.    Qtueii- 

The  Public  Prosecutor  in  support  of  the  conviction. 

Oj^Dpii.-^I  enterfere  in  this  case  with  considerable  reluctance  having 
^-egord  to  the  delay  which  has  taken  place,  the  judgment  of  the  Sessions  Jadge 
having  been  given  on  11th  December  1902  and  the  revision  petition  not 
having  beeu  presented  till  20tb  April  J903. 

3ut  notwithstanding  the  delay  in  the  presentation  of  tb^  revkioD  peti- 
jtioo,  J  do  not  think  the  conviction  oifgbt  to  be  allowed  to  stand. 

The  SmioM  Judge  point*  ooi  Ihi^  there  i*  oa  evidbn^  <rf  Ibft  wakiBg 
ABdt'pnblishiiig  of  the  aHeged  defamatory  statements  by  the  aceaied.  I  ad* 
)>oqnd  to  accept  thie  as  true  unless  it  coulct  be  showik  that  the  Judge  wasiriopg 
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«nd*Chat  there  was  eridence  of  making  and  publishing.  The  Public  Prosecu- 
ttor  is  not  in  a  position  to  show  the  Judge  was  wrong  and  as  a  matter  of  fact 
the  record  does  not  show  any  evidence  of  making  and  publishing  by  the 
accused.  The  Head  Assistant  Magistrat-e  appears  to  have  assumed  that 
<;ertain  statements  made  by  the  accused  in  answer  to  questions  put  to  tberh 
under  section  342,  Criminal  Procetlure  Code,  relieved  the  prosecution  from 
the  necessity  of  proving  that  the  accused  made  and  published  the  alleged  libel. 
In  this  he  was  clearly  wrong.  If  authority  be  needed,  it  is  to  be  found  ia 
Bas^tnta  Kumar  Gkaitak  v.  Qvueen  Enipres8(\)  where  it  was  held  that  a  gap 
in  the  evidence  for  the  prosecution  cannot  be  filled  up  by  any  statement 
made  by  the  accused  in  his  examination  under  section  342,  Criminal  Proce- 
dure Code.  The  Sessions  Judge  got  over  the  difficulty  by  saying  that  no 
exception  was  taken  to  the  **  irregualarity  "  in  the  memorandum  of  appeal 
to  him.  The  omission  to  prove  the  making  and  publishing  by  the  accused 
seems  to  me  more  than  ao  irregularity.  In  my  opinion  it  is  a  defect  which 
vitiates  the  conviction. 

The  conviction  and  sentences  must  be  set  aside  and   the  case  must  go 
"back  to  the  Head  Assistant  Magistrate  for  retrial. 


1903.  November  9,  17,  26,  80.  I  L.  R.  27  Mad.  271. 

Before  Mr,  Justice  Bhaahyam  Ayyangar. 

On  Reference  from 

£ir  S,  SubrahriMinia  Ayyar,  Ojffieiaiing  Chief  Justice,  &  Mr,  Justice  Boddam* 

EAMASWAMI  GOUNDEN  (PRisONER),  Appellakt, 
V,  EMPEROR,  Respondent.* 

,tvidence  Act — I  of  1872,  s.  114  (b)— EWdeace  of  accomplice — ^Necegeity  for  corroboration. 

The  case  against  an  accused,  who  was  tried  on  a  charge  of  murder,  depended  entirelj 
upon  the  evidence  of  the  first  witness,  who  deposed  tliat  he  had  worked  for  accnsad  prior  to 
and  at  the  date  of  the  murder;  that  the  woman  whom  accused  was  charged  with  murdering- 
bad  also  worked  for  aceused,  and  iiad  become  enceinte  by  him  ;  that  she  had  frequently 
'demanded  money  of  accused  and  at  last  threatened  to  disgrace  him  if  he  did  not  pay  her  ;  that 
on  the  evening  of  the  murder  acevsed  obtained  a  crow-bar  from  the  witness,  and,  later  on,  went 
to  where  the  deceased  was  sleeping,  when  the  witness  heard  a  cry,  and,  on  secretly  approaching 
the  spot,  saw  accused  strike  the  deutjased  on  the  bead  with  a  crow-bar;  that  witness  then  rati 
away  ;  that  accused  called  him  ;  that  he  went  to  the  spot,  and  accused  asked  him  to  put  th« 
body  in  an  empty  pit  some  distaoce  off  ;  that  witness  refused  to  help,  whereupon  accused 
dragged  the  budy  to  the  pit  and  threw  it  in  ;  that  next  morning  accused  threatenoa  to  murder 
.the  witness  if  he  mentioned  what  had  happened  ;  that  some  fifteen  days  later,  after  a  quarrel 
with  accused,  witness  ran  away  and  gave  information  to  the  brother  of  the  deceased  woman 
jknd  then  to  the  police,  who,  with  some  villafi^ors,  were  taken  by  witriess  to  the  pit,  vheie  tb« 
body  was  found  jind,  subsequeady.  identified.  The  witness  stated  that  he  had  not  given  in^^r- 
mation  earlier  because  he  was  airaid.  The  only  evidence  adduced  in  corroboration  of  any  part 
of  tkxB  witness'  evidence  was  that  the  brother  and  sifter  of  the  deceased  had  hoard  of  the  rela- 
tions between  accused  an<l  the  deoeased,  that  the  body  was  found  in  the  pit,  and  that  death 
W9B  shown  to  have  b«en  caused,  at  about  the  time  and  place  stated  by  the  first  witoeasi .  bf 
ira«tiir«  of  the  akuil,  which  miglit  have  boen  caused  by  a  blow  from  a  crow-bar. 

Oa  its  being  coDtended,onbebalf  of  the  accused,  that  th^  first  witoeas  was  as  auccom^^de^ 
or«  if  sot  an  acciuupltcs  in  the  strict  sense  of  the  term,  that  be  wad  nd  better  than  an  amii^ 
plipe  sad  tbat  bis  evideace  should  therefore  be  oorroborHted  in  material  paiticsUrsi  tx^  tliat  iA 
ilMr  ftbssMS  of  suck  oonroboratio»  tba  Mcussd  sboold  BOt  bs  dODvictsd./ 

Held  (pnr  Sr  SutmMuuMUU  Af yjB|  0%  O.  /.^  and  ffer  BujahtM  AyiMwOb^  J.»  oH  i#^ 
^reilse)^  tluil  the  witaess  wm  not  an  aceomplcea  id  the  crinfe  for  which  the  accused  was 

p;  1.  L.  B^  2i  C^lCv  49.  '^        •  Beff rrt d  Trial  Ne.  55  of  i90t. 
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cburired  inasmuch  as  he  had  not  been  concerned  in  the  perpetration  of  the  murder  Haelf .  Krem 
aMumink  that,  after  the  murder  had  l»een  committe^i,  the  witness  iiad  asHisted  in  rdmovin^ 
the  body  to  tlie  pit,  and  tliat  he  could  have  been  charged  with  concealment  of  the  body  uader 
section  201  of  the  Penal  Code,  that  was  an  offence  perfectly  independent  of  the  murder,  aod 
the  witness  could  not  rightly  be  held  to  be  either  a  guilty  associate  with  the  accused  in  the 
crime  of  murder,  or  liable  to  be  indicted  with  him  jointly.  The  witness  was  therefore  not  an 
mccumplice  and  the  rule  of  practice  as  to  corroboration  had  no  application  to  the  case. 

Per  BoDDAM,  J. — Even  if  the  witness  wa^  not  an  accomplice,  having  regard  to  the  fact 
that  he  was  cognizant  of  the  crime  for  fifteen  diys  without  disclosing  it  and  that  had  a  eaoae 
of  quarrel  with  the  accused  at  the  time  when  he  did  disclose  it,  it  would  be  most  anaafe  to 
act  upon  his  evidence  unless  it  was  corroborated  in  some  material  particular  connecting  tbe 
accused  with  the  crime. 

The  rule  of  practice  as  to  the  necessity  for  corroboration  of  the  evidence  of  an  acoom- 
plice  discussed. 

Queen  v.  Chando  Chandalinee,  (2i  W.  R,  fCr.),  55^.  Ishan  Chandra  Chandra  v.  Qneen- 
Empress,  (I.  L.  R.,  21  Calc,  328),  and  Alimuddin  v  Queen-Empress,  I.  L.  R.,  23  Calc ,  861 
at  p.  365,  discussed. 

Charge  of  murder.    The  Sessions  Judge,  sittinfi;  with  assessors,  conTicted 
the  accused.  The  facts  of  the  case,  so  far  as  they  relate  to  the  queatiou  decided, 
appear  in  the  head-note,  and  fully  set  out  in   the  judgment. 
The  accused  preferred  this  appeal. 

The  case  first  came  on  for  hearing  before  Sir  Subrahmania  Ayyar,  OflFg. 
C.J.,  and  Boddam,  J. 

Mr.  Nugent  Orant  and  P.  Narasimkachariar  for  appellant. 
The  Public  Prosecutor  in  support  of  the  conviction. 
Sir  Subrahmania  Ayvar,  Offg.  C.J  .—The  accused  Ramaswami  Oonn- 
den  has  been  convicted  by  the  Sessions  Judge  of  Coiuibatore  of  the  murder 
of  one  Angayi  and  sentenced  to  death.  The  case  for  the  prosecution  briefly 
is  that  after  the  deceased  Angayi  had  been  deserted  by  her  husband  some 
years  ago  she  used  to  work  as  a  servant  under  the  accused;  that  during  that 
time  the  accused,  who  was  a  widower,  kept  her;  that  he  having  since 
married  again  broke  oflf  the  connection  with  the  deceased;  that  the  latter 
had  been  in  the  habit  of  dunning  the  accused  for  money  for  expenses, 
which  she  sometimes  got;  that  on  or  about  the  8th  June  last  she  again 
applied  for  pecuniary  help  to  the  accused,  who  was  then  in  his  field;  that 
on  his  refusing  to  comply  with  her  request  she  would  not  leave  the  place 
but  lay  down  there  threatening  to  disgrace  him  publicly  before  his  relatives 
who  had  come  for  the  festival  then  about  to  take  place  in  the  adjacent  vil- 
lage of  Malayampundi;  that  later  on  that  night  the  accused  struck  the  dece- 
ased, who  still  persisted  in  staying  in  the  field,  with  a  crow-bar  on  the 
head,  killed  her  and  threw  her  body  into  a  grain-pit  10  or  12  feet  deep,  some 
distance  off   in  a  field  of  one  of  his  cousins  and  covered   up   the  place. 

The  case  thus  set  up  practically  rests  on  the  evidence  of  Velappa 
Oounden,  a  boy  of  about  16  or  18  who  was,  at  the  time  of  the  murder, 
living  with,  and,  under  the  protection  of,  the  accused  and  working  for 
biiDt  the  accused  holding  ia  his  hands  what  little  money  belonged  to  the 
wiiiiess.  Velappa  speaks  to  the  intimacy  which  had  previously  existed 
between  the  decease^  and  the  accused,  to  her  demanding  money  from  the 
accused  on  the  occasion  in  question,  to  the  accusocl*«  refusal,  to  the  threat 
by  the  woman  as  aforesaid,  to  the:iiifli<!tion  of  the  fi^tal  blow  by  the  accused 
and  to  the  concealment  of  the  bixly  in  the  pit  where  it  was  found  upon  his 
riving  information  some  days  later.  TlioUi^h  the  witness  did  not  admit  that 
be  assisted  the  accused  in  removing  the  body  fioiu   the   place  of  murder  to 
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the  pit  and  covering  it  up,  yet  the  Sessions  Judge  ivas  of  opinioa  that  the 
witness  was  most  likely  to  have  done  so.  Having  regard  ta  the  circumstances 
in  which  the  witness  was  working  under  the  accused,  it  is  not  probable  that 
he  would  have  ventured  to  disobey  if,  as  is  likely,  the  accused,  assuming  him 
to  be  the  murderer,  had  required  him  to  help  in  concealing  the  body.  In 
dealing  with  this  case  it  is  perhaps  better  to  proceed  as  if  Velappa  had  assisted 
the  accused  in  the  way  supposed,  though  I  cannot  say  I  believe  he  did  so  assist. 
Proceeding  on  some  such  assumption,  the  learned  counsel  for  the  appellant 
contended  that  v  elappa  being  an  accomplice  and  his  evidence  being  uncorrobo- 
rated in  respect  of  anything  tending  to  connect  the  accused  with  the  murder, 
the  Court  would,  if  the  case  had  been  tried  before  a  jury,  have  been  bound 
to  direct  the  jury  to  acquit  the  accused,  and  consequently  this  Court  ought  to 
acquit  him;  and  he  more  than  once  invited  us  to  lay  down  the  law  on  the 
p)int,  8S  if  the  question  had  not  long  since  passed  the  stage  of  controversy  and 
«s  if  the  rules  on  the  point  required  fresh  enunciation.  But  the  whole  subject 
of  accomplice  testimony  has  been  over  and  over  again  considered  and  expatiated 
upon.  As  shown  in  the  Indian  leading  case  of  Elaliee  v.  Bttksh  (1)  in  which 
Sir  Barnes  Peacock  went  into  the  whole  matter  exhaustively,  the  Indian-  law 
on  the  sabject  has  been  borrowed  from  the  English  law  and  it  is  not  necessary 
now  to  do  more  than  to  refer  to  Rex  v.  Boyes  (2)  as  containing,  so  far  as  I  am 
4iwaro,  the  practically  final  statement  of  the  law  in  England  in  no  un- 
'Certain  terms. 

The  third  count  in  the  charge,  of  which  alone  Boyes  was  convicted,  was 
that  he  gave  a  bribe  to  Pougher,  a  voter  at  an  election.  He  was  tried  by  a 
jury  before  Martin,  B.  Pougher  was  called  as  to  this  count  and  his  evidence 
was  to  the  effect  that,  on  the  morning  of  the  election,  he  went  to  a  place 
where  the  defendant  was,  saw  the  defendant  and  was  desired  to  go  into  a 
room  and  on  doing  so  heard  a  voice  say  "two"  which  was  followed  by  two 
sovereigns  being  put  into  his  hands.  In  the  course  of  the  summing  up,  the 
learned  Judge  said  (page  34  in  Cox's  report)  "  Assume  for  the  purpose  of  the 
present  discussion  that  this  man  was  speaking  the  truth.  Is  there  any  law 
which  prohibiitsa  jury  from  believing  a  man  who  [it  must  be  assumed  for  the 
sake  of  thenrgumentj  spoke  the  truth,  simply  because  he  is  not  corroborated  ? 
I  know  of  none.  I  know  of  no  rule  of  law  myself,  but  there  is  a  ru.le  of  prac* 
tice  which  has  become  so  hallowed  as  to  be  deserving  of  respect."  After  some 
more  observations  to  the  effect  that  it  was  doubtful  whether  the  evidence  of 
other  Avitnosses  examined  in  the  case,  viz.,  the  remaining  voters  who  said 
they  had  received  in  similar  circumstances  the  other  sums  mentioned  in  the 
several  counts  of  the  indictment,  furnished  such  corroboration  as  was  contem- 
plated by  tlie  rule,  the  case  was  left  with  the  jury  who  returned  a  verdict  of 
guilty.  On  a  niot.ion  for  a  new  trial  one  of  the  grounds  taken  was  the  absence  of 
corroboration  of  Poughers  testimony,  and  counsel  for  the  defendant  contended 
that  i\s  the  witness  was  uncorroborated,  the  Judge  ought  to  have  directed  the 
jurj'  not  to  act  U]^>on  it.  But  Cockburn,  C.J  ,  observed  (page  36,  Cox's  report): 
*'  If  he  (Martin,  B.)  told  them  the  practice  was  generally  not  to  act  on  the  evi- 
dence of  an  accomplice  without  being  confirmed,  but  if  the  evidence  made  out 
to  their  mindw  that  he  was  speaking  the  truth,  they  ou^ht  to  believe  him, 
I  think  his  direction  was  right.  I  protest  against  its  bemg  the  duty  of  the 
Judge  to  direct  the  jury  to  acquit  because  the  evidence  of  an  accomplice  is 
uncorroborated."  Wightman,  J.,  added  "  The  law  does  not  of  necessity  require 
a4iy  corroboration." 


(1)  oSuth.  W.R.  (Or.),  80.  (2)  9  Cox  CC,  32;  S.C.  1  B.4S.,  311. 
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III  the  course  of  the  same  argument  the  Chief  cTustiee  aftcf  referring  f<y 
ce^tli  passages  in  Taylor  on  *  Evidence  *  bearing  on  the  points  as  a  fieur 
exposition  of  the  practice,  added  *'  We  thhik  he  ought  not  to  ha?ve  told  the 
jury  to  acquit  if  th«  witness  was  uncorroborated.  "  However  a  rule  nisi  was- 
granted  on  this  ground  also  but  it  was  subsequentlly  discharged',  the  Court, 
<Wightman,  Crompton,  Hill  and  Blackburn,  JJ.,  according:  to  the  report  ia 
Best  and  Smith,  and  Cockburn,  C.  J.,  Crompton,  Hill  and  ]^ackbum,  JJ., 
-according  to  that  in  Cox),  in  substance  holding  that  the  rule  that  the  evidence 
of  an  accomplice  requires  corroboration,  is  not  a  rule  of  law  but  a  rule   of 

Jeneral  and  usual  practice,  the  application  of  which  is  for  the  discretion  of  the 
udge  by  whom  the  case  is  tried. 

The  substance  of  the  law  as  laid  down  by  the  decided  cases  has  been 
embodied  in  the  Indian  Evidence  Act,  though,  as  Mr.  Mayne  observes, 
^*  singularly  enough  it  is  necessary  to  collect  it  from  different  parts  of  the 
Act  "  They  are  section  133,  illustration  (b)  and  section  114,  and  the  explana- 
tion to  that  illustration.  Neither  the  language  of  the  said  illustration(&)  nor  its 
position  in  the  Act  is  perhaps  best  ciilculated  to  put  the  matter  in  an  altoge- 
ther unmistakeable  light ;  for  the  term  "  presumption  "  is  used  in  English 
law  80  as  to  include  a  great  variety  of  incongruous  matters,  as  will  be  seen  from 
the  following  qnotation  which  despite  its  length,  I  venture  to  make  from  the 
instructive  chapter  on  '  Presumptions  *  in  Thayer's  '  Preliminary  Treatise  on 
JpJvidence  '  at  the  common  law.  The  author  concludes  the  chapter  by  observ- 
ing **  It  may  bo  remarked  that  the  numberless  propositions  figuring  in  our 
Cfases  under  the  name  of  presumptions  are  quite  too  heterogeneous  and  non- 
cpmparable  iu  kind,  and  quite  too  loosely  conceived  of  and  expressed  to  be 
vsed  or  reasoned  about  without  much  circumspection.  Many  of  them  are 
grossly  ambiguous,  true  in  one  sense  and  fal«e  in  any  other;  some  are  not 
really  presumptions  at  all,  but  only  wearing  the  name,  some  express  merely 
a  natural  probability  and  others,  for  the  sake  of  having  a  definite  line,  esta- 
blish a  mere  policy.  Very  many  of  them,  like  the  rule  about  diildren  born  in 
wedlock,  lay  down  a  prima  facie  rule  of  the  substantive  law  and  others  a 
rule  of  general  reasoning  and  of  procedure  founded  on  convenience,  probability 
or  good  sense  ;  like  the  wide-reaching  principle  which  '  presumes  a  usual  and 
ordinary  state  of  things  rather  than  a  peculiar  and  exceptional  condition  . 
.  .  .  legality  than  crime  and  virtue  and  morality  rather  than  opposite  qua-^ 
lities;  which  demands  a  constructi(^n  of  evidence  as  well  as  of  written  language 
ut  rea  magis  valeai  quam  pen^eMJ  Some  are  maxims,  others  mere  inferences 
of  reason,  others  rules  of  pleading,  others  are  variously  applied;  as  the  presump- 
tion of  innocence  figures  now  as  a  great  doctrine  of  criminal  procedure  and  now 
as  an  ordinary  principle  in  legal  reasoning  or  a  mere  inference  from  common 
experience  or  a  rule  of  the  law  of  evidence.  Among  things  so  inrongruous  as^ 
these  and  so  beset  with  ambiguity  there  is  abundant  opportunity  for  him  to 
«tumble  and  fall   who  does  not  pick  oui  bis  way  and  walk  with  caution." 

It  may  be  noted  that  the  explanation  to  illustration  (6)  of  section  114 
refers  to  the  preswmption  that  an  accomplice  is  unworthy  of  credit  unfess  he 
is  corroborated  in  material  particulars,  a«4  a  maxion  and  aflTords,  so  far  as  it 
goes,  a  striking  ilinstration  of  the  justice  of  Prof'jssor  Thayer's  remarks  and 
it  is  evident  that  some  of  the  misconceptions  which  attend  the  quf^s^ion  of 
accomplice- testimony  are  due  to  the  phraseology  adopted  in  treating  of  it.  If, 
however,  it  be  remembered,  that  what  is  laid  down  as  to  the  nntnistworthiness 
of  uncorroborated  accomplice-testimony  is  not  a  presumption,,  in  the  strictly 
legitimate   sense    of  the   term,  in  the   Ipw  of  evidence — in    other  words^   i» 
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tioi  a  rule  of  law  uhich  throws  iipori  the  party  ngainsb  whom  it  w6rki 
the  dutj  of  going  forward  witJi  the  evidence  ('Thayer's  'Preliminary  Treatise  ott 
Evidence, '  page  839),  but  i«  a  precept  of  caution  hallowed  indeed  by  cohstani 
jii-actide  in  clnii-ging  juried  arte!  never  to  be  lost  sight  Of  in  Estimating  the' 
'^Veight  dile  to  such  tainted  evidehce,  there  is  little  charfcfe  of  One  going  astray 
in  the  application  of  what  Judges  hiivO'  dways  significantly  distinguished  from 
a  rule  of  law  characterising  it  aS  a  iiiicr^  matter  of  practice.  To  claim  for  it 
greater  potency,  in  the  face  of  section  133  of  the  Indian  Evidence  Act  Tfrould 
be  to  introduce  an  artificial  sOale  of  creiiib  ;  and  "  nothing  can  be  more  absurd" 
to  borrow  from  the  language  of  Lord  Denman  in  KtTig  v.  Hiirborne[l]  "  thari 
ihat  there  should  be  any  rigid  presumption  as  to  matters  of  fact  where  the* 
only  questions  ought  to  be  what  evidence  is  admissible  and  what  infetenceil 
may  fairly  be  drawn  from  it  " 

With  these  i*emarks  oh  the  ^enei-al  qu(?stion  raised  by  the  learned  <»oxih8e}^ 
I  proceed  to  Consider  whether  the  snj[Jgestion  that  Velappan  was  an  accomn 
plice  is  ^vell  fi)unded.  The  term  "rtccomplice"  signifies  a  guilty  associate  iti 
cringe  (V^iited  Stdtes  v.  t[eVer^(yn{2)']  oi-,  as  it  is  put  in  another  case,  "where* 
tlie  witness  sustains  sucli  a  relation  to  the  criminal  itct  that  hecotild  be  jointly  ^ 
indicted  with  the  defendant,  he  is  ah  accoinpliee"  ( Wkite  v.  Cortimonv,^alih{Z)), 
^ow  there  can  be  no  hesitation  in  concluding  that  Velappa  had  no  manner  of 
concern  in  the  perpetration  of  the  murder  itself.  liis  own  evidence  does  not 
lend  thd  least  colour  in  favour  of  the  Tiet\^  tlijit  he  had  anything  to  do  with  the 
killing  of  the  deceased.  Nor  is  there  otherwise  any  evidence  tending  to  such' 
a  supptJsitiol),  th(»itgh,  as  already  obser\''ed,  it  is  not  improbable  that,  after  the 
miirder  was  Committed,  the  witness  assifiited  in  the  reinoval  of  the  dead  body* 
from  the  place  of  ninrddr  to  the  pit  in  which  it  was  buried.  But  this  being 
all  the  coinplicity  that  can  be  attributed  to  him  it  seems  to  me  that  that  could 
not  make  his  eVidertce  agaitist  the  accused  that  of  an  accomplice  ;  for  though 
the  witness  tiiight  be  indictable  imdor  section  201  of  the  Pfenal  Code  for  the 
concealment  of  the  body  (while  the  accused  himself  could  not  be,  see  Noor  Bax 
Kazi  V.  E7npre88{4>)  and  QiU^n-FJnxjyreHS  v.  Lalli{5)),  yet  such  offence  on  the 
ititness's  part  being  One  peiTectly  independent  of  the  ninrder,  the  witness  could 
in>t  rightly  be  held  to  be  either  a  gihlty  associate  with  the  accused  in  th^ 
crime  of  murder  or  liable  to 'be  indicted  with  him  jointly. 

Thus  in  a  prosecution  for  adultery  it  appeared  that  the  defendant  and  O 
procured  two  roijuis  opei.ing  into  each  othc^,  and  were  visited  by  two  women; 
5in<l  that  the  d^feiidant  and  one  of  the  Svomen  occupied  one  of  the  rooms  most 
of  the  night  and  O  and  tliO  other  woinan  occupied  rh<i  Oftkor  room.  It  was  hold 
that  0  w.is  not  an  accomplice  of  the  defendant  in  that  thoui^h  he  migJit  have 
been  guilty  of  a  crime  himself,  he  did  not  assist  defendant  in  the  crime  of 
adultery  Stade  v.  Bvan  (iSj), 

lleferehce  may  also  be  made  to  fearon  Martin's  obs^rvifitions  in  Ite^  v. 
£o?/e^l7)  already  cited  which  go  to  show  th:!^t  the  different  voters  who  vere 
bribed  in  oife  and  the  sanje  place"  ftndon  one  and  the  san>e  occjtsiofi,  word  not 
accomplices  of  each  other.  The  learned  ttudge  sliid  f  pnge  84,  Cox  C  C).  "This 
case  is  distingifishableTiNim  that  cited  by  the  couuset  i\>t  the  defendant  for 
they  were  there  ftcce^ories  pvoperfy  so  called  aiid   a;ll   the   persons   were   con- 

fl]  2A.&E  540. 
(2)  *  Cehtiirr  D'^ost, '  ^'ul.  14,  Col.  177i).  (3)  *  Century  Dij?-e»t.  *  Vol.  14,  Col.  1780. 

(4M.  L  i:.;  fi  Calc.  279.      '  (5)  I.  L.  K.,  7  All.,  749. 

(f5)  '  Ccfttiirv  I>it-rst'  Vok  14,  Col.  178&.  p)  9  Cox  C.  C,  3i>  ;  S.  C,  1  B.  &  S.,  31)/ 
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corned  io  the  saxner  otfeUce  in  which  they  came  to  giver  evidence  it^ost   tfie. 
rnaar  Ili  tjiis  partiottlajc' ewe  k  w  not  ^^^^^  are  ^pwai^y 

gone  iotb  apd  it.  is,  uio«  one  4nd  tko  saiwe  offence.  " 

The  Jnd^es^  howerei;  who  discb^yg^  the  rnl^,  wjtfipnir  d^reptly-  d^KU^ 
tb^  point,  wer^  all  q^oplmoQ  ^at  eveij.  i^  iri  a.seDfje,  the.  voters,  were  a^^m-- 
ptici^  of  pOTgbpr,  their  evide,n<*  mufl^behje^  to.  furnish  8P%ieiitcp^obo«TaUo^ 

Bo^^  tH|$  a9  it  may^  there  ie  no  doubt  that  the  aathorities  draiv  at  clear  dis- 
tifljcjtjpn  whtich  is  reftrred  to.and  illnstrated  in  the  esjplaiiation  to  illustration 
(X)  of  s^ctipDt  114. of .  th^  Indian  Bvidence  Act  and  which  ia  weU  pointed:  oiUr 
in  the  following  ot^rvp4^ion0.of.  Hill>  J; :  "In  the  application  of  the  rule  much 
djspends  on  th^  niiture  of  the  crime  and  the  extent  of  the  complicity  of  tbe 
i«itn^.iR  it<  V th^  cdme i9 Avery  deepione  and  the  wilnes^.  so  far  iiupolved 
in  it  aa  to  render  him  apparently  unworthy  of  credit,  he^  ought  to  ber.  oonro- 
borated.  On  the  othei;  hand  if  the  offence  be  a  light  one  a^  in  Biex  r, 
Ma/ii^grtive{l)  where  the  nature  of  the  offence  anji  the  extent  of  the  complicity 
conld  not  mnch  shake  his  credit,  it  isr.  otherwise  "  '( 1  B.  &  S.,  322  ).  In  iter  r. 
Siir0mv€[l]  referred  to  here,  Pattespn,  J.,  ruled  that  nofcwithsfcanding.tbat  per- 
aoM  present  at/and8anctioi>ing/a  prize-fight  where  onp  of  the  combatant  is 
killed  are  guilty  of  manslapghter  as  principals  in  the  second  degree,  yet  thejr 
are  not  such  acconqiplices  a§  to  re<juirei  their  evidence  to  be  confifmcd  if  they 
are  eftlled  as  witnesses  against  other  parties  charged  with  the  manslaughter.. 

Take  for  instance  ca^es  of  bribery  op  the  pai;t,ofpnbliQ  officials  ,noJt.infi»- 
qaently  ocQurrinff  in  this  cyunt;:y,  &}ppo^^.one,.wJ>ePe  the  wi.tAic^s  hiin^f  hi^- 
tempted  th^  puWip  servanlt;  w^th.thcr  mjl^e^  fpr,5^^  unrightfeous  end  of  his  own 
and  another,  where,  the  facts  arei  a^  in.  the  cas^s  of  J^avaqfu^ampajni  NiiffiLj^^ 
AfivarthaR^44i  and  Krifiknci8wa,mi  v.  JE7^\pei:Qi{^)  whpre..ar;Police,Iij8peptor 
was  held  to  have  e.^torted  rnpney  by  a  threat  of  falsely  implicati^ig  the,  witn^^s^ 
iQachfirKeofmiirderandhaiidpufijng  apti  impriapping.  tiiftm  upless.  thfrjr.  paid* 
money.  It  i»  scarcely  necessiiry  to  say  tbftt^  it<  wpuld  nob  b^,good-se.nse  to.  treal^, 
the  two  case»  alike.  The  proper  application  of  trhe  rnl^  b^  .to:req,uire.corroto»ration 
ip  the  oiie  an<*  to  dispen^with  it  in  the,ot))ei».  This,  wiis  cleiarly  implied  in  iha 
jifL^mentof  this  Court  in  the  safdcrimipul  appcrtl^  wji^n  it  w^^  pl^rv^"tb59^ 
are  more  invplnnUiry  tfejin. voluntary  Hccr».tnplice^.  and, iq.th^t  light  theif  ev^i*: 
etiiCe  is  not  tainted  -is  n^ach. «?  h  would  otherwj^^  b^," 

In  this  connection  it  omly  remains  to  oVserVje  that  Velappan's  del^y  in 
reporting  tbe  perptration  of  the  mnnier  which  lie  jmays  be  saw  commiited, 
to  which  some  reference  was  nuule  in  the  argument,  i^  <]ni,te  immaterial  and 
woulrf  be  so  even  had  he  altogether  failed  to  gite  inforn.ation  and  iHW  brought 
himself  under  section  202  (»f  the  Penal  €ode. ,  It  wotild  be  clear  from  rejason^r 
all^eady  stated  that  wotild   not  makie  him  an  accomplice. 

It  foHows,  therefore,. that  the  rn I e  of  practice  i^s  to  corroborationr Hiurno 
application  to  the  cas^  fii-^t,  because  Yelappa-.was  not  an  accomplice  within' 
the  meaning  of  t?he  rnle  and  secondly,  because  even  if.he  wei;e,  his  con>plicity 
as  a  youthlHl  tooPin  the  Hands  of  one  who  stood  to  him  in;  Ivco  j^arenita  ir 
not  such  as  to  make  it  neces^nry  to»recju.ire  corroboration. 

The  question  the,n  resolve^  itself.into  one  of  the  Qredijbility;of  ..VQlappv^ 


[  1 1  n  C.  &  p.,  1.70.  [2]  CrL  Af>pf  nU  \os^._ef>,,28  and  33  of  1063  ^unreported!.. 
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ty^rm/ih  holHing'that  nis  evitlenceia  siAstantially  tree  md  ntuijr  be  acted 
np^ti.  l*he  strongest  point  thnt  caa  be  tirade  ajy.un.st  the  witpew  18  -thait  tUx^ 
<lisrlo8ure  of  tlie  crituc  was  not  iiiafle  purely  in  thfj  interests  of  ptiblip  jfustioe^ 
m\(\  but  for  the  quarrel  b^itwoen  t!io  accused  and  tli'i  witness  sbortly  befor^B  thte 
%vrttie?s  gave  inrortnati«B  to  the  'police,  he  Wi#ulJ  not  have  moved  in  the 
inritter  at  a!l.  Coiisidoring  that  the  witneijs  is  b  it  a  lad,  thalt  he.  had  long 
^een  uii<li5r  the  prntectioM  of  the  accused,  that  tiie  whole  of  the  lAOBejr.  which 
-was  all  his  property  was  held  by  the  accus3d,  it  was  not  uonatQrliiy  howevef' 
•culpable  it  rnmy  have  been,  that  the  witnevSs  did  not  report  the  owtoB  of  hiii 
niniiter  anci  ({iiardiati  natiX  as  he  sgrva,  he  was  goaded  o&  to  ^it  by  tb^  j>n- 
suhers  subsequent  ill-treatment  of  the  witness. 

The  delay  in  such  circumstafnces^ees  not  to  wy  ttiiiiA  arjjU6   thit    <h^ 
evidence  is  false. 

I  "^dfild,  ^lierefore^  confirm  the  tonvictibn.  As  to  the  sentence,  nowever 
hliVln^  regard  to  the  Tact  that  the -murder  was  committed  in  consec|tte^oe  of 
the  deceased  a(?tempting  t«  blackmail  the  accused,  and  of  her  having  thr^- 
tened  to  disgh\ce  hini  irt  tJhe  presence  of  |)pop!e  who  Were  about  to  asseriib)e 
on  th'^  occasion  of  the  festival  at  the  place,  I  would  commute  the  sentetlce  to 
one  of  transportation  for  life, 

BoDDAM,  J -^The  ^ocii^ed  ^hs  bohvibted  of  burdeir  anS  ^iitencfed  to 
amfk  subject  to  the  bonfirmation  of  that  senteufcfe  by  the  ili^k  Court.  Ui 
heA  Rpj*ealed  iagtdnSt  t^e  cohvi'cUoh  kutl  the  appeal  lihd  the  r^ferl-ed  ttiiii 
liave  been  heard  kt  ihe  mme  time.  The  tii^e  kg»ivist  the  accused  dep^iidii 
-entirely  «pon  the  evideoce  ef  the  first  yvitness,  a  young  rajtn  of  IB,  who  st^yn 
he  ^»8  ph^seht  wheti  the  'accused  murdered  the  deceased  (  ^  tooly  ,  woinaii 
nktlied  Anjpiyi  )  oii  Monday,  the  8th  June,  awd  saw  him  dtt^pose  of  the  bc^dy 
b}^  bhroWiiig  it  ihtp  a  pholam-pit,  where  it  was  found  ^me  W  days  later  «i{x>u 
ih'fbfmatioh  giveti  by  him  15  days  after  the  murder. 

The  story  told  by  this  witness  is  that  he  had  been  working  fof  vtheiccu- 
8^3  for  i^  j^^ars  before  the  murder,  that,  the  deceased  tilso  worked  for.  tbo 
aoeused  as  sweeper,  and  that  the  accused  married  in  Fer^tasi  and  iCs  the  dece- 
ail^d  hMh46fiti»^  elxieiiite  byblth,  he,  iti  Octobdr  preceding  the  mtlrder,  hjid 
sent  her  away  to  Kariyampatti,  a  village  in  the  Ditidigul  taluk^  whence  sne 
was  brought  back  in  four  or  iive  days  by  her  brother  alter  |^rGsUdi<ftfly  having 
procured  abortion,  as  he  says  she  came  back  much  thttttier.  That  th^  tfeettsikt 
again  sent  her  awfty  giving  her  money  to  Apf^yanpattc,  but  when  she  toS 
sp^ht  that  nioney  she  returned  and  used  to  ^ame  freqtientiy  to  th^  JUScdselfii' 
garden  asking  for  inoney  and  Would  remain  and  not  leave  unless  tttOtfeywAf' 
;given  to  her.    That  on  Monday  in   Vyasi  at^oon  she    came  to  the  aocoBed'a 

f<lrdeh  dfid  AskeS  {b6  aectic(^|dr  inoney  «&d  threatened  to  tompUia ,  to  tbo 
^Mtttgaf  il&d  his  i-elations  and  ak^rwcijnmit  he  di^d  not  pay  net.  $b^l'^ 
w«nt  td  tie  A6iif^  betw'^efn  t^6  Hoks.  lii  tKe  evening  ihe  acoctsed  asked  the 
witness  for  the  crow-bar  and  be  f^e  it  to  himi.  £eiMftldb»  ^tm4  then 
w«nt  to  ineal^.  At  night  the  aocfuteld  «rd  tti^n  ftafAe  ir  Cbtte<5ti9ir  ftf^  ^ 
tefiiv^l  nextd^.  After  the  p$oop)e.weti^  Hbbedtbe  iteen^  6aDti6  tblHttteA"^ 
wtio  was  ]tt  the  oen  Cejediog  (he  dogft.  j9e  tbeir  y^mit  i»i  wbere  the  wonTiSi  WA  lyiii|i: 
down  leaving  the  witness  feeding  tbe  degs;  Thm  Witn^  he^rd  iieff  dt  A^f6  ! 
and  thinking  the  accqsed  was  beating  the  WoQaQ  ho  Went  and  hid  to  the  ehdlam 
am  iksif  thl^adoased  Strike  t^e  de^a^oti  r be  head  with'  a  crow^lfttlr  inA  .b€- 
in^-^fraid  tiS  Hvi  back  io  the  pen.  Tfie  accused  called  him  and  hts;  weint  to 
JhiuA  4uid  thtf  accused  then  asked  to  witness  to   help  him  to  put  the  dead  bod/ 
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into  the  cholam-pit  about  70  yards  from  where  the  corpse  w^<?,  whicii  was  Uien 
empty  and  open.  The  witness  says  he  refused  and  the  accused  dragged  her 
alone  by  the  legs  to  the  cholam-pit  and  threw  her  in.  After  th?it  the  witness 
went  and  slept  ^t  tho  pen  and  ti|e  accused,  after  ch)i^ing  the  c!u>hiin-pit  went 
to  his  hou3e.'  About  cock-crq.v  next  morning  the  accused  Ciui|e  to  where  tlie 
witness  was  lying  and  thrcatoijeJ  that  if  he  disjclosetj  the  ni.itter  tQ  any  one 
ho  would  not  pay  him  |is.  40  due  to  hin\  apd  w<»u!d  deal  with  him 
as  with  Angayi.  Ten  days  laL?r  tho  witness  soNi  a  g'>=vt  f  n-  Rs.  4"!^-^  ^nd 
a^ked  the  accused  for  Rs  5  to  buy  a  cow,  wlun  ilie  accused  refujje(|  anci 
threatened  tp  tjike  the  Rs.  4-12-0  fron^  hini  saying  ho  wi-*  u^xl  in  need  of  any 
cow-calf.  Afterwards  the  accused,  finding  the  witne.is  h.uJ  uul  gone  to  the 
pen,  beat  him  and  threatened  to  throw  him  into  the  c!j<>lani-pit.  Afer  this, 
neict  mi^roing  tjie  witness  ran  awny,  met  the  brother  of  the  ileceased  woman, 
told  him  what  had  happened  to  Angayi  and  on  his  way  home  tho  witness  met 
the  Statipn-House  officer  in  ^  bandy  and  told  liim  and  took  hiu)  and  some 
villagers  to  tho  chohun-pit.  When  the  stone  over  the  chplam -pit  ^'as  liftect 
there  was  a  bad  sniujl  arid  the  Station-H(»nse  offiocr  left  a  guard.  This  was 
ou  the  2;^rd  June.  Next  (lay,  in  the  evening  the  Sub- Magistrate,  Hospital  Assi- 
stant and  others  arrived,  an<l  the  body  was  taken  out  of  pit  and  idcntitiei). 
The  witness  says  he  did  not  tell    bcifore  beoause  he  was  afraid. 

The  only  evidence  given  in  addition  to  t,hat  of  this  witness  is  that  of 
the  deccJisoi Is  brother  apd  sister,  a  goldsmith  whose  evidence  the  Sessions 
fTudge  entirely  (lisbeljeves,  the  man  in  whoso  house  she  lived  at  Kariyampatti 
^he  police  and  the  Village  Munsif  an4  the  post  mortem  certificate. 

The  only    evidence  given  by  the  brother  is  that    he   hei^fd  tho   deceased 
was  in  the  accused's  keeping  and  that  he  brought  her   back  from  Kariyampatti 
to  the  accused's  house.     When  he  brought  her  back,    she    appeared  to   be  pre-  - 
gnaqt  and  that  she  must  have   had  a  miscarriage  affershe  came   back   to   tha 
accused — in  this  respect  contradicting  the  first  witness. 

The  sister  says  *  I  was  told  by  people  generally  ai^d  by  the  deceased  that 
she  was  living  with  accused  for  two  or  three  veai-s.  * 

Thp  fifth  witness  ^nerely  proves  thfit  tl^e  deceased  caipo  to  Kariy^^mpatt^ 
and  stayed  three   or  four  dayi. 

The  Station-House  officer  proves  that  he  roceived  information  from  the 
first  witness  at  noon  on  the  23rd  when  he  met  hin)  accidently  as  (le  was  dri- 
ving in  a  bandy  about  1 J  miles  from  the  accused's  house — and  the  Yill^get 
Ifunsif  proves  that  qu  th^  23rd  Jun^  the  Station-Uouse  officer  sent  a 
^ti  tQl^im. 

The  poBt^TMyrtem  certificatf  shows  that  deatt^  uras  due  to  fracture  of  the 
•kail,  ib^re  being  ^  fracture  2  inches  long  through  which  it  was  easy  to  pi^ss 
a  prc^  into  l})e  bf^^n. '  Death   pm^i  baye  oocurrec)  at.  least  2  weeks  before. 

^Jiom  the  ahote,  it  will  be  seen  Ihait  the  only  dorroboration  of  any  part 
el  tbt  story  of  the  fiiet  witneps  is  that  the  brother  and  sister  had  hecnil  tha» 
the  deceased  had  been  in  the  aecu^'s  keeping ;  that  the  bo<ly  was  found  ia 
the  cholam-pit  and  that  death  wa^  cansed  by  &acftQi«  of  thettku^I  which  might 
have  beep  caused  by  a  blow  from  a  crowbac 

The  choUm-pit  in  which  the  body  wa^  /band  was  common  tq  the  accusecj 
ami  his  brothers  aid  w^  i)ot  actually  on  the  accused'^  land  though 
{^driacent  to  it. 
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On  behalf  of  the  accuaofl  it  is  ur^ed  thit    to   all   intenfcg  and    purposes, 

t)iough  possibly  nob  in  strict,  law,  the  tir.sD  witness   is   an  accomplice and  the 

S.esbions  Jiulj^e  has  hehl  that,  lie  was  an  acconipli^jQ — and  that  therefore  unless 
his  evidence  be  corruboraled  by  independent  testitnony  provin;/  not  only  that 
t)io  deceased  came  by  her  dt^ath  in  the  manner  described,  but  also  directly 
connectjjig  the  accu.sed  witli  the  murder — the  accused  ought  not  to  be 
convicted  and  secondly,  that  even  if  the  accused  is  not  an  aoooniplioe  and  the 
necessity  fur  such  corroboration  is  not  in  practice  obligatory  on  evidence  such 
as  has  been  given  iu  this  case,  no  jury  would  be  justified  in  the  finding 
the  accused  guilty.  So  far  »vs  the  connection  of  the  accused  with  the  crime  in 
concerned  thcro  is  no  evidence  at  all  except  that  of  the  first  witness  who  has 
adnn*tte<lly  a  cause  of  qmvrrel  with  the  accused  and  who  hivs  never  said  any- 
thing about  the  crinie  or  tiie  accu^eil's  connection  with  it  until  he  h^id  reason 
to  wish  to  injure  the  ivccused  and  therefore  his  evidence  is  so  tainted  with 
suspicion  that  it  should  not  be  relied  upon  to  convict  any  one  of  so  serious 
a  crime.  ' 

The  law  in  England  ivith  regard  to  tlio  necessity  for  qorroborating  the 
evidence  of  an  accomplice  is  that  corroboratimi  of  jicoonrplices  is  not  necessary 
in  strict  law  (R.  v.  Attvood(l)),  but  it  is  the  general  practice  to  require  corro- 
boration, and  for  the  prosecution  (in  order  to  induce  the  jury  to  credit  his 
testimony)  to  give  otiier  evidence  confirmatory  of  at  least  some  of  the  leadinir 
circumstanoes  i»f  his  story  from  which  the  jury  may  be  able  to  presume  that  he 
hiVs  told  the  truth  as  to  the  rest,  and  for  the  Judge  to  tell  the  jury  not  to  ac^ 
upon  the  uncorroborated  testinu)ny  of  an  accomplice  (Rex  v.  Jiudd[2],  In  re 
iletinier[o]j.  It  has  been  said  that  if  an  accomplice  bo  confirmed  as  to  the 
particulars  of  the  story,  he  does  pqt  require  ooiifirnnition  as  to  the  persona 
charged,  but  this  doctrine  has  been  rejected  jn  later  cases  inasmuch  as  the  con- 
firmation as  to  the  circumstances  proves  only  that  the  accomplice  was  partici- 
pient  in  the  felony,  not  that  H)e  particular  party  charged  was  his  confederate 
(Rex  V.  Webbm  Rex  v.  WilkivK[^],  R,  v.  Rirkett[6l  R.  y.  Stubbs[7]),  and 
where  upon  an  indictment  against  principals  and  accessories,  the  case  against 
the  principal  was  proved  by  an  accomplice  who  was  confirmed  as  to  the  acces- 
sories but  not  as  to  the  principal  the  jury  were  directed  to  acquit  the  prisoners 
[R,  V.  Wdl8[Sl  Rex  v.  Moore$[d]l 

The  law  is  praotioally  the  same  in  this  country.  In  Queen* Emnreas  v, 
Maganlal  &  Motilal{10),  a  Full  Benchca.se,  the  law  is  stated  as  follows  ^— 
^'  By  the  law  both  of  India  and  England  the  **  evidence  of  an  accomplice  ii 
•*  admissible  and  a  c<mviction  is  not  illegal  because  it  proceeds  upon  tha  un- 
**  corroborated  testimony  of  an  acoon)pliee  (section  133,  Indian  Evidence  Act).'* 
But  the  presumption  allowed  by  illustration  [b]  of  section  144  of  the  J^videqoe 
Act  that  ap  accomplice  is  unworthy  of  credit  unless  he  is  corroborated  in  irmte^ 
rifd  particulars  has  become  a  rule  of  practice  of  almost  universal  application. 
Jgdges  now  in  their  charges  usually  tell  a  jury  that  under  ordinary  circum* 
stances  it  is  uns«ife  to  convict  on  such  evidence  without  the  substantial  corro- 
boration of  independent  evidence.  A  Judge  who  combines  th^  functions  of 
Jndge  and  jury  is  e<|nally  bound  to  scrutinise  accomplice  evidence  wilh  gteai 
care  and  io  consider  whether  there  is  any  corroborating  evidence  when  tbe 
main  evidence  is  of  ap  apcomplice  character. 

(I)  I  Leach,  464.  (2)  1  Oowpi:  331  at  p.  33^  (3>  L.  R.,  [1894]  2  Q.  B..  415 

(4>  6  C.  &  P..  695.  (5)  7  C.  &  P.,  272.  (6)  H.  ft  K.,  73. 

il)  p.  &  P.  C.  C,  555.      (8;  I  M.  &  M.,  325.  (9)  7  t\A  P.,  270, 
{10)I.L.  p.,  14Boa>.,  115. 
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JLsaumii^  far  tdie  tmoTnefA  ifitlns^^t^  tht^  Hfb  ^ftt^  %fnii^  it,  m^  tha 
Sewiotis  Judge  ecmsiilers,  »ti  accomplice,  ttere  f^,  As  1  huv^  'gttid  tfefove,  atisa- 
Intelj'  Jio  ev-kteooe  to  €oiT<j^»mi;e  his  2^>ry  'except  -tlmt  the  ha&y  ^ish  tbtCnd  ilM 
ilfcc-chalattn-j>it  atnd  that  tbe 4jr(j*ber niid  »i»t^  ^ere  rnldi'ined  thnft  the  tfccrrts^ 
had  kept  -the  d^ofwsed.  Uoinr  do€8  that  con'ob'^rare 'tlrfe  aecirswi**  ^Vtjr?  '^Ttrtl 
womaa  is  murdered,  ilhcre  is  no  <]trc'8tfoti  as  to  that;  tke  ^uustioii  i^  iMfAr* 
when  and  by  whom.  It  is  a5^ntii6<J  *hrt^  >she  Mrais  rwir^eivd  hy  ^  *b1o^  tntli  & 
onowbar  AS  her  skull  w«a  fntclitredi,  but  "^imX  CAmohat^xYtcitt  ^  lUare  of  tfce  iBt^ 
iritmW*- »tarj  that  acfrowbwr  wns  in  fact  llie  itij^tnniToiit  UMjd  61*  that  'it  tviw. 
u^  by  the  ftccuseni  ?  It  is  quite  as  jKis^sitxIe  that  V\ie  fiwt  "vrttne«s  %^s  thfe 
mnwltjrer  a«  the  accnfled,  awl  he  4ms  a  very  p^w>H  l^«k>n  Tnr  a^ttibnti^ng  *tSie 
iiuuder  to  the  tmeimed  «gain«t  wk»ni  h<?  ha?»  a  n^rievafic^  Woftid  it  in  t1ri?fee 
ciituimstHflcett  be  rijjfht,  iti  th^  a^iscnoe  of  any  iu(l(^petn^eYi1;  feVfd^nCfe,  to  WltAc'C^ 
tlie  iujcuj^  mith  the  crime,  To  find  him  finill^  attd  hang  him  inorely  becaucrd 
t]fte  Gvst  witness  f^jiys  fi>.  Inhere  is  cleatly  ua  iiidepeiideiit  i  viclerrce  lo  tohit^dt 
tltc  accused  with  the  crime.  The  fact  that  he  had  'j>t  one  timok^pt  the  dot?eias*d 
does  Dot  8U|s^e8t  a  motive — mid  even  if  it  did,  a  motive  nhviie  is  ^lot  su&cient 
to  oonntitute  corroborative  evidence  of  the  facts.  If  therefore  tire  fimt  wilittes* 
is  in  law  an  accomplice  I  am  clearly  of  opiriifm  that  it  woidd  be  the  dnt/y  Of  ^d 
Judge  to  direct  the  jtiry  that  there  was  not  sufficient  evidence  before  t&e'm 
ii^ola  which  they  would  be  Justified  in  finding  the  nccuscd  guilty. 

Now  is  the  first  witness  en  aci)ouiplice  or  should  bis  evident^  b&  th^ted 
lib  the  evidence  of  an  accomplice  ? 

According  to  his  own  account  he  was  cognisant  oF  t)ie  crime  and  ct>n- 
idMited  rt  ibr  15  days  and  did  not  divulge  it  until  he  had  a  cause  of  qitaR^l  with 
ithe  atksiised,  aud  then  he  accuses  him  of  it  not  by  going  straight  to  tlie  police 
but  first  wbcn  he  accidentally  met  the  brother  oi  the  de.*eased  and  then  to  tba 
police  when  be  accidentally  met  the  Sbitioti-House  officer.  He  was  in  atijr 
csM  nn  accomplice  in  concealing  the  body,  And  his  evidence  is  to  that  ex* 
tent  at  all  events  tho  evidence  of  an  accomplice.  In  Iskafi  Chandra 
Chmndra  v.  Qiuten-^mpraBf^lX  the  case  against  the  accused  rested 
nmjiflly  up6n  the  testimony  of  au  informer  who  adinitted  that,  after  becoiiiing 
oagttizant  of  the  crime,  he  kept  quiet  about  it  for  six  days  and  it  Was  urged 
0U  behalf  of  the  accused  that  even  if  not  an  accomplice  his  evideiit;^  ought  not 
Uj  be  ikcted  upon  except  to  the  extent  to  which  it  Was  Odftubdrat«jd  l^  inde- 
vendent  testimony.  In  dealing  with  this  question  in  iheit  judglli^ftt  tft  fig^ 
aSHS  the  i7ud|;es  say"  we  agree  with  the  learned  Sessions  Judge  tbilt  It  Wotifd 
^  be  unsafe  in  this  case  to  act  upon  the  unsupported  evidenoe  df  609M> 
^  1?1i^rd)ad.  We  are  not  prep;^red  to  say  he  is  an  acdomplioe*  He  IQijr  bft¥% 
^*  been  one  but  it  is  impi>s8ible  to  s»y  in  this  ease  that  hd  belfMfd  iti  the 
**  commission  of  the  offence,  fie  Was  undoubtedly  oogtli^ailt  df  i%  6iid 
*'  enutteJ  to  disclose  it  for  six  <feys.  From  any  fkdttt  df  ¥idw  we  d§  hot 
'' tiiiuk  that  bts  testimony  is  suirb  as  to  justify  a  eonvi<lti<in  e%6^  Wli«Fe 
"  he  ii  cortobonilted.  *'  ' 


\  obsef valfonn  Mttctfy  apply  lo  the  evidence  (^  the  Aral  witM^  is 
1  in^Mintuddin  v.  Qiteen-Empress^,^),  the  Jtfdj|os  say  '*  We  ead§0l 
_  the  evideni»:e  of  these  two  witnesses  as  no  better  ihdn  thttl  of 
^  aetoi(fplices«  At  f\uy  rate  they  tmik  suc^h  a  part  in  this  Cransnotion  as  to 
^'•mrfliril^moi^-  tiOiile  fbr  tho  Juuru  tc^  f el^y  fipbU  their  evid^tfS^  tMilMi 
*^  domAontted'  m  sonjo  mat^'rial   respect  Iti  ot^iiyictiiig  the  aoi^U^lli^.  " 
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l|^n^,ol^ii)io*i.evw  if:  the^  first. AvitHW^  vm?  nofr  ati.  a;ftKnB|iIioc,  l^n||f 
tffpxA  t^  tho  fjiAfc  tbi\t  h<^wa»*cpgnizaut;afrtm  crime  fpp  ISr.cfeim  witinnit  iH^ 
clf^WA-JMl^d  t4)at  hehnid  a  c^Use  of  qimtteJ.witb.tlTe  accused  nt  the  tiim*  wHbh 
W-dij?  clj§cl<>9e  ifrfciWwuld  irtost  uimfe.  t9  nab  upoR  hia<  evidwiect'  itniees  ij| 
wm  cp^ro^%^ra|Jpd  if\  spo^.iOsat^ial  pftrtkwlar*  cotuiectiiig  the  tM;ciis«cl  wittfc 
tb^ccjpie^  ai^:  o&ftiij^^:  is?  UQ  such  e^Jd^ooeyL  think  the  aecHisi^^atigJiit^t^ 
be  acquitted. 

Even  apart  from  the.  necessity  for  cprroboration  I  do  not.  thi/ife  H^ 
in  this  ca^  the. accused  ought  to  be  couvicfced  upon  thjR  evideno^  given:'  \t- 
do  not  think  any  one  could  say  with  confidence  that  the  guiJt  of  th«  aocmimt 
i&bro^gjht;  home  to.  him  or  tliat  tbore  in  not  a.  reusonHble.doubt^  as  t  >.hiscgcul>^ 

I  think .njoon^<50*iildirely, upon  the-  ©vidcnce  of:  the  firs^c  witness,  even 
Itepg^,  it  4i4.iv>t  r^qjiMte  coiToboration. 

I  wottld«illow  the  af»^aj,  and  set  aside  the  convicttoa  and~  9ml|^fi€«| 
MK^A^njtti^  the  aqcased. 

The  c^e  was  refetred  to  Bhashyam  Ayyangi^,  <f ., ,  under  sectiftoprt  wSTSp 
and  429  o£ the  Code  of  Criminal    Pi-ocedure, 

yit.j^ardley  J^ovtQt^   a«<i  Pi  N.araaintha^hdri  foo  appeltint^ 

The.  Public  Proaecii*or'i»  support  of  the  cotivictioni 

JPDOMC^. — Thi«  case,  ib  which  the  accused  h;i«  been  sentrewcedrJtof 
death  on-a  charge  of  inurder,  has  been  referred  to  n)e  under  sections, S7Sr*  a|i«| 
429,  CriminaK  F^ocediire  Ortde,  in  consequence  of  a  dfflference  of  opiBion  be- 
tween the.Ofliciatang  Chi^f- Justice  and:Bodd9Mfi,  J^  The- Sessions* Jiidget treat- 
ed, tht^  prinqipal  witness,  in  thft  cjuse..  viz,,  the  fiiwb  prosecutioiu  witue^a.  as>iaw 
'  a^ornplijQc  '   wht)  is  unwi>r^hy   of  credit  unless^he  is  corroborated  io:  maleMU^ 

tar.ticulars  andJn   snipniing.up  the  case»to.the  assessors  started'  that  itiwtouidi 
e  npsafe;  to. convict:  the  acpused  upon  the  evidence'  of  ^nah  a  persont uolesv/'  inr 
respect  of, material,  particulars  /  he   was  corroborated  by  independents  reltAUoi 
eyideni!^    Dilff^ring  fbom^  the  assessors,  he  con^ricted' tbe  aecused  ofmnrderiuHs 
in  his  opinion,  the  accotnplice    was    corroborated  in.   nuiterial   paptii^ulura   by; 
independent  reliable  eviqenoe  notwithstanding.:  that   he'  did(   nob  rely*  nppm 
theevid^uc^  of, the  fourth  witness  for. the  prosecutionj  whose  evidence    alone* 
if  heliev^d,    would    corroborate,  the   aoconi[)lice    in.    a    imitericik    p^ntieohiv; 
>^hich  w<ntld  go.  towards. iiQplioaUng  thO'tuM^used  in  the  muiviec  of  thodect^medi^ 
I  ngfee  with  B^ddami  J.^  tlia,t  the  par*iaulai-s  deferred- to  by  the-  Session^ 
Judge  in,t^5p^<6t  of  which  the  evidence  of  prosecution  witness  No.  1    i*  corrobb^^- 
rat^  by,  oth<?r  reliable  ovideiice  only  go  to  shmv   that  the  d<?c<^a.sed'  was  muiF-* 
dered lit  or  al»<*ut  the  timeand  |)Uce  merrtioried   by  the  first  witneKr  and  tha^ 
sljehad  b^nfor  sini^.tiuie  in   the  serviw   af  the    aectiscd  and    protxvbly   iiv 
M8,kv»egHig.but  that  nonuof  these  p»urticul«ts    imf»licate8    tlve  accused    in  th^ 
WHMd<4f.   lu  jKfOJ  V.  W^sbkii}}  an  accomplice  was  called  to  prove  the  case  againsli* 
the    prix<a«i?rs   and  he   stated    that  when    the    robbery    was   comniitted,   thet 
tlii^vAR  t<K»k  a  lyirfder  fvom  the  preniiNCs  of  Mv.     Player.     To  confirm  the  acc*>TiT** 
I>lice  Mr,     Players  servant  was  catled  to  prove  that  Mf.     Player's-  huhlcr    wa^ 
taJtei^  away  on  the  night  on  which   the    fek>uy  was  ctmimrtted  and     counsef 
^v  the  pruseeutipn  also  proposed    to.  call    othc*r  wiinet^ses  >  to    Q<mfifm   th0 
Hccittfiplic^   aa    to   ther  UH^de., iu  %\ hich  ihe^ii'liiiwy   wnstrtcownriiteA  Wiltiif«tns^* 
K   a^^^essinig,  tlfe.^coun+^ol  for  t!^e  pifoKecii^iijbJtstwAed*  a».»sfo(Jiowsr-^  "'Yow 
'nustshow  soinethiiig   tlwt  goes  to  bring  .  tiba  nijrti;ci'  hcapMf.  to  v  thd  prisoners.- 
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Proving  by  other  witnesses  that  the  robbery  was  dbmnlitted  in  the  way 
described  by  the  accomplice  is  not  such  eontirmation  of  him  as  will  entirfe 
his  evidence  to  credit  so  as  to  aflfect  other  permms.  Indeed  I  think  it  is  really 
no  confirmation  at  all  as  every  one  will  give  credit  to  «  man  who  avoiJvs  himseff 
a  princii>al  felon  for  at  least  knowing  how  the  felony  was  conrmrtted.  It  ha3 
always  been  my  opinion  that  confirmation  of  this  kiml  is  of  no  us6  ^^hatsoever." 

In  Rex  V.  Moores  (1),  before  Alderson,  B.,  and  Williams,  J.,  it  Avas  held 
that  if  A  IS  charged  as  a  ])rincinal  and  B  as  a  receiver,  an  n^ccomplice  when 
Called  to  give  evidence  against  B  ought  to  be  (fomiirmed  as  to  some  matter 
affecting  B  and  acomfirmrttion  as  to  the  guilt  of  A  does  not  advance  the  case 
agidnst  B ;  and  in  Rex  v.  Vf  illcinff(2)  Alderson,  B,  in  summing  up,  stnted  that 
there  was  a  great  difference  between  confirmntions  as  to  the  Circumstances  of 
the  felony  and  those  which  applied  to  the  individuals  charged,  the  f6rmer  only 

)>roving  that  the  accomplice  was  present  at  the  commission  of  the  offence,  the 
atter  showing  that  the  prisoner  was  connected  with  it  and  that  this  distinction 
ought  always  to  be  attended  to.  In  R,  v.  WellsiS),  on  an  indictntent  against 
Jirincipal  and  accessories,  the  case  against  the  principal  was  proved  by  the  testi- 
mony of  an  accomplice  Avho  was  conrirmed  as  to  the  accessories  but  not  as  to 
the  principal.  Littledale,  J  ,  held  that  there  being  no  confirmation  against  the 
])rincipal  felon  the  case  failed  altogether.  In  a  learned  note  by  the  reporter 
this  ruling  is  criticised  but  the  criticism  is  really  a  criticism  of  the  longstand- 
ing and  *  hallowed  *  rule  of  practice  of  advising  the  jury  not  to  convict  on  th6 
testimony  of  an  accomplice  unless  he  is  corroborated  in  material  particulars. 

If  the  first  witness  f«»r  the  prosecution  was  really  an  accomplice  and  the 
trial  was  before  a  jury  I  should,  in  drawing  the  attention  of  the  jury  to  this 
practice,  explain  that  there  was  no  corroboration  of  the  accomplice  in  a  mate- 
rial particular  implicating  the  accus^ed  in  the  murder  unless  they  believed  the 
evidence  of  the  foitrth  witness  for  the  prosecution,  but  I  should  add  that  even 
if  they  did  not  believe  prosecution  witness  No.  4,  the  conviction  of  the  accused 
on  the  uncorri>borated  testimony  of  the  accomplice  is  perfectly  legal  and  that  it 
would  be  their  duty  so  to  convict  him  if  they  believed  the  accomplice  and* 
ave  credit  to  his  evidence.  1  am  however  unable  to  agree  With  Boddam, 
.,  thRt  if  the  fii*st  witness  was  in  law  an  accomplice  "it  would  be  the  duty 
of  the  Judge  to  direct  the  jury  that  there  was  not  sufficient  evidence  before 
them  upon  which  they  would  be  justified  in  finding  the  accused  guilty,"  anrf 
^ith  all  respect  I  should  bay  that  this  would  be  a  misdirection.  In  Rex  v. 
JHoyeai^),  Cockbnrn,  C.J.,  adverting  to  counsels  argument  that  Martin,  B.,- 
ought  to  have  directed  the  jury  not  to  act  upoi»  the  uncorroborated  tei^timony 
©f  an  acc(»mi>lice,  protested  against  it  being  the  duty  of  the  Judge  to' 
direct  the  jury  to  acquit  IWeause  the  evidence  of  an  accom])lice  is  uncorro- 
borated and  added  that;  the  Judge  ought  nob  to  have  tohl  the  jury  to  acquit 
if  the  witness  Wiis  uncorroborated.  It  may  be  that  except  Under  very  special* 
eircnmstanccs  the  settled  coui-se  of  practice  is*  not  to  convict  a  pris«mer  ujmn 
the  sole  and  uncorroborated  testimony  of  an  accomplice  and  if»  in  the* 
•pinion  of  the  Judge,  there  are  no  special  circumstances  which'  Woidtt 
induce  him  to  give  credit  to  the  evidence  of  the  acoortiplice  and  cortvict 
the  prisoner  on  his  sole  uncorroborated  testimony  he  may  nodoubt,  under  sub- 
8«etiou  2  of  section  2JJ8  of  the  Code  of  Crimiiud  Pioccdure,  express  such 
opinion  to  the  jury  and  in  that  sense  advice    tiieui  to     acquit  the    prisoner. 


if 


11,  7  C.  &  v..  270.  Ill  7  C.  &  P.,  272.  [3|  1  M    &  M.,  326. 

14/  9  Cox  a  C.  33  fit  p.  36; 
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Under  sub-sections[2]  arid  [3]  of  section  289  of  the  Code  of  Criminal  Prbce- 
tdure  it  is  clear  that  it  i^  only  in  cases  in  which  the  Court  consider^  that 
there  is  no  evidence,  on  behalf  of  the  prosectition,  that  the  acciised  comniittedl 
the  offence,  that  the  jury  can  be  directed  to  return  ei  verdict  of  *  not  guilty/ 

The  Sessions  Judge's  view  that  the  first  prosecution  Witness  is  aLri  ticco- 
hiplice  is  however  clearly  untenable  and  the  learned  counsel  for  the  appellant 
while  oobbeding  that  the  witness  is  not  an  '  accomplice  '  in  the  Sttict  sense 
of  the  term  contends  on  the  authority  of  the  cases  of  Queen  v.  Chandd 
Chandalii(i€e[l],  Ishan  Chandra  ChdiidiHi  v.  Q\ieen'Em'preB8[2\  AlirmMin 
V.  Queen-Emprtsi^S],  that  the  first  witness  is  a  quasi-accomplice  and  no.  better 
than  an  ificcomplice  and  that  it  would  be  unsafe  to  convict  th^  accused  upon 
his  uncorroborated  testimony.  The  hht  witness;  who  is  a  servant  of  the 
accused,  was  in  no  way  privy  to  the  murder  of  the  deceased.  His  evidence 
is  that  after  the  accused  had  murdered  the  deceased  he  came  to  the  pen  to 
which  the  witness  had  returned  aftfet  seeing  the  accused  strike  the  deceased  a* 
blow  with  the  crow-bar,  and  called  tipon  him  to  borne  and  hel^  him  to  put  the 
deceased's  body  in  to  the  cholam-pit,  that  he  refused  to  do  so  though  he  acoom- 
pained  the  accused  to  the  spot^  that  the  accused  alone  dragged  the  body  by  the 
legs  the  one  hundred  yards  to  the  cholam-pit  and  that  after  putting  it  in  replaced 
the  stone  over  the  opening  and  covered  it  over  with  earth,  after  which  the  accused 
went  home  and  the  witness  to  the  pen.  The  Sessions  Judge  considers  it  tin- 
likely  that  the  witness   ventured  to  disobey   the  accused  and  says  that  llie   has 

*  little  doubt  that  the  witness  helped  to  put  the  body  in  the  cholatn-pit,  though 
k^  ndw  very  naturally  disclaims  having  done  so  as  he  is  afraid  to  admit 
having  had  any  hand  in  the  disposal  of  the  corpse  himself.  '  This  is  by  no 
means  improbable  ;  and  assuming  that  the  witness  did  assist  the  accused  to' 
hide  the  body  with  the  intention  of  screening  him,  his  master,  from  punish- 
ment, he  would  be  guilty  of  an  offence  under  section  201  of  the  Indian 
iPenal  Code.  But  whether  this  be  so  or  not,  he  is  guilty  of  an  offence  tinder' 
seijtion  202,  Indian  Penal  Code,  as  he  wasr  legally  bound,  ufiider  secti6'n  44' 
of  the  Criminal  Procedure  Cbde,  forthwith  t6  give  informatibta  to  the  fi^arest 
Magistrate  or  Police  Officer,  of  the  commission  of  the  murder  of  which  he  was 
aware  and  the  fact  thatt  he  gave  such  informaltion  about  a  fortnight  afterwards 
when  he  had  quarrelled  with  the  accused  will  not  altogether  exculpate  him. 
It  is  unnecessary  to  repeat  the  reasons  given  by  the  Officiating  Chief  Justice, 
in    N^hich  I  fully  concur,  for  holding  that  witness  cannot    be  regarded   as  an 

*  accomplice  *  in  the  crime  for  which  the  accused  is  now  under    trial,   and  With 
all  deference  I  am  constrained  to  disj^ent  from  the  view    taken  by  the   learned 
Judges  of  the  Calcutta  High  Court  in  the  cases  above  noted,  that  the  evidence 
of  a  witness  who,  like  the  first  prosecution    witness   in    the   present   6ias^',   has' 
helped  the  accused  to  conceal  the  corpse  of  the  person  murdered  or  has  otnitted 
to  gi^e  information  of  the  murder  of  which  he  was  aware,    should  be   i?egarded 
and  tested  as  that  of  an  accomplice  and  not  acted  upo^  unless   co^robb'rated   in 
material  particulars.     In  regard  to  the  testimony  of  accomplices  or    participea, 
crtTtiiniSy  there  is  no   d<:)ubt  the   maxim   that   an   Accomplice  is   Tlrnw61^thy  of 
credit  unless  he'  is  corroborated  in  material   particulafrs  and   this    r6'st^  not   6n. 
any  rule  of  law  but  only  *  on  a  rale  of  practice  which  has  bfecome  sb*  hallbVrecf 
as  to  be  deserving  of  respect.  '     Bxit  there  is^  no  authority  Whatever  in    En^iish* 
law  which  warrants  the  extension  of  this  ma^tm  to  persons  Who  at^e  not  a(icbm-' 
plic6s,  as  in  the  Calcutta  Ciises  (referred  to) ;   dud  I  do  not  think  it   wfll   bb  Jrf 

(1)24  W.  11.  (Cr.  J,  55. 
(2)   I.  L.  R..  21  Calc,  328;  (3)  I.  L.  B.,  23  Calc;  361  at  p.  363:' 
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furtherance  of  justice  to  regard  another  class  of  witnesses  as  qiiasi  accomplices 
and  to  extend  the  maxim  to  them.  It  is  very  doubtful  whether  even  the 
practice  which  has.  become  *  hallowed  '  by  time  **  is  not  one  of  the  instances  in 
which  the  law  of  the  country  has  been  subtilised  for  the  protection  of  indivi- 
duals (including  notably  corrupt  officials)  and  not  for  the  furtherance  of  justice." 
The  rule  of  law  that  a  conviction  upon  the  uncorroborated  testimony  of  an 
accomplice  is  not  illegal  {vide  section  183  of  the  Evidence  Act)  is  practically 
rendered  nugatory  by  this  rule  of  practice  with  the  further  result  that  there  is 
strong  temptation  to  suborn  evidence  to  corroborate  the  accomplice  on  a  mate- 
rial particular  and  when  such  corroborative  evidence  is  forthcoming  it  acquires 
undue  importance,  and  this  as  well  as  the  evidence  of  the  accomplice  are  both 
easily  credited. 

The  learned  counsel  for  the  appellant  is  unable  to  suggest  any  reason- 
able hypothesis  as  to  the  murder  of  the  deceased,  and  believing  fully,  as  I  do, 
that  the  evidence  given  by  the  first  witness  is  trustworthy  and  substantially 
true,  I  must  hold  that  the  accused  has  been  rightly  convicted  of  murder.  He 
committed  the  murder  deliberately  and  with  a  deadly  weapon  and  I  regret 
that  I  am  unable  to  see  any  provocation  or  other  extenuating  circumstance 
which  would  justify  the  substitution  of  the  sentence  of  transportation  for  life 
for  the  sentence  of  death.  I  therefore  confirm  the  sentence  passed  by  the 
Sessions  Judge  and  dismiss  the  appeal. 


1903.  November   23,  30.  I  L.  R.  27  Mad.  510. 

Before  Sir  S,  Subi^ahmania  Ayyar,  Officiating  Chief  Justice,  &  Mr. 

Justice  Russell. 
IN  THE  MATTER  OF  RAMASAMY  CHETTY  (  Petiticner  ),  Appellant.* 

Letters  Patent,  art.  15—"Cnminal  Trial"— Appeal— Order  to  furnish  security  for  keeping   the 
peace — "Judgment." 

Petitioner  bad  been  ordered  by  a  Head  Assistant  Magistrate  to  furnish  security  fot 
keeping  the  peace,  under  section  107  of  the  Code  of  Criminal  Procedure.  The  order  was  con- 
farmed  on  appeal.  An  application  to  the  Hi^h  Court  to  revise  the  order  cnnie  before  a  single 
Judge  and  was  rejected.   This  appeal  was  tiled  against  the  last-mentioued  order. 

Held ,  that  no  appeal  lay. 

P«r  The  Okfg.  C.J.— The  order  requiring  security  was  an  order  in  a   criminal   trial,   and 
m  consequence,  the  order  passed  in  revision  was  also  an  onter  in  a  criminal  trial.  ' 

of  artkfe  15^**^^^'''  J-— The  order  appealed  against  was  not  a  "judgment"  within  the  meaning- 

Order  requiring  security  for  keeping  the  peace.  The  only  questiou 
decided  was  whether  an  appeallay.  The  facts  are  Mifficieatly  «et  out  in 
the   judgment.  '' 

P.  S,  Sivasivami  kyyar  fur  appellant. 
*u  S»^  SUBRAHMANIA  Ayyar,  Offg.  C.  J.~The  petitioner  was  ordered  by 
the  Mead  Assistant  Magistrate  of  Madura  to  furni.sh  security  for  keeping  the 
peace  under  section  107  of  the  Criminal  Procedure  Code.  On  appeal  to  the 
Distnct  Magistrate  the  order  was  confinned.  The  application  for  revision  of 
tne  said  order  came  on  before  Mr.  Justice  Benson  and  was  rejected,  apparently 


^  AppL-al  Xo.  50  of  11)03. 
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on  the  gfround  that  suflScient  cause  was  not  shown  for  the  interference  of  tha 
Court  by  way  of  revision.  The  present  petition  purports  to  be  an  appeal 
against  the  order  of  the  learned  Judge. 

The  first  question  is  whether  an  appeal  lies  in  the  matter,  and  it 
depends  upon  whether  the  order  as  to  security  is  or  is  not  one  in  a  criminal 
trial  within  the  meaning  of  article  15  of  the  Letters  Patent.  In  construing 
these  words,  it  is  scarcely  necessary  to  say  that  it  is  not  admissible  to  refer 
and  to  rely  on  the  provisions  of  the  Code  of  Criminal  Procedure  to  which  we 
were  referred  iji  the  course  of  the  argument.  I  do  not,  however,  wish  it  to  be 
understood  that  if  in  interpreting  the  Letters  Patent  reference  to  the  Code 
of  Criminal  Procedure  were  admissible  that  would  lead  to  a  variation  of  the 
conclusion  at  which  I  have  arrived,  independently  of  the  Code.  Turning  now 
to  the  Letters  Patent,  there  is  nothing  in  article  15  or  in  any  other  article 
thereof  to  show  that  the  words  "  Criminal  "  and  "  trial  *'  are  used  in  any 
other  than  their  general  and  ordinary  sense  as  used  in  law.  That  the  procee- 
dings of  the  Magistrate,  with  reference  to  the  security  taken  from  the  peti- 
tioner, are  proceedings  in  a  criminal  matter  or  cause  admits  of  no  doubt. 
The  very  object  of  the  proceeding  is  the  prevention  of  certain  crimes 
about  to  be  committed  with  reference  to  the  public  peace,  and  it  is  the  like- 
lihood of  a  disturbance  of  public  tranquillity  that  gives  the  Court  jurisdiction. 
It  is  obvious  that  proceedings  of  this  character  held  before  Criminal  Courts 
can  be  nothing  but  criminal  proceedings. 

This  was,  if  I  understood  Mr.  Sivaswami  Ayyar  rightly,  hardly  denied* 
What  he  strongly  contended  for  was  that  the  investigation  in  question  by  the 
Magistrate  whs  not  a  trial.  Now,  that  term  according  to  the  passage  from 
the  Institutes  quoted  in  Wharton^s  *  Law  Lexicon  means  "  the  examination 
of  a  cause,  Civil  or  Criminal,  before  a  Judge  who  has  jurisdiction  over  it, 
according  to  the  laws  of  the  land".  The  explanation  of  the  same  term  in 
*  Stroud  *  on  the  authority  of  the  observations  of  Field  J.,  in  Oath  v.  HowaHh 
(1)  is  that  it  is  the  "  conclusion  by  a  competent  tribunal  of  questions  in  issue 
in  legal  proceedings  whether  Civil  or  Criminal."  AgfSain  in  Bonviers' '  Law 
Dictionary  *  the  term  is  stated  on  the  authority  of  a  decision  in  Massachus- 
sets  to  mean,  **  the  examination  before  a  competent  tribunal,  according  t»o 
the  laws  of  the  land,  of  the  facts  put  in  issue  in  a  cause,  for  the  purpose  of 
determining  such  issue/*  These  citations  express  in  different  words  precisely 
the  same  idea  and  testing  the  present  case  with  reference  to  it,  but  one 
conclusion  is  possible.  The  person  before  whom  the  proceedings  are  con- 
ducted is  a  Judge  in  every  sense  of  the  term:  they  commence  by  information 
laid  before  him^  the  law  prescribes  notice  thereof  to  the  accused  party:  evide- 
nce has  to  be  recorded  in  his  presence  and  judgment  given;  if  the  security  or 
bail  required  to  be  furnished  is  not  forthcoming  imprisonment  follows  as  a 
matter  of  course;  finally  an  appeal  is  allowed  in  the  matter.  If  a  proceeding 
involving  these  requisites  and  incidents  is  not  a  trial,  it  is  impossible  to  see 
what  it  is.  I  have  ho  hesitation,  therefore,  in  holding  that  the  order  of  the 
Magistrate  requiring  security  was  an  order  in  a  criminal  trial  and  conseque- 
ntly any  order  which  may  be  passed  on  appeal  or  in  revision  in  connection  with 
such  a  proceeding  is  also  an  order  in  a  criminal  trial.  I  would  accordingly 
reject  this  appeal. 

Russell,  J. — I  am  of  opinion  there  is  no  "  judgment  *'  in  this  case,  and 
therefore  there  is  no  appeal  under  article  15    of  the    Letters    Patent — vide   a 

(1)  28  S.J.,  427.,  W.y.  (84),  ^9. 
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decision  of  a  Bench  of  this  Court  in  Puthukwii  Abdu  v.    PuvcJcka   KunAi^ 
kuUi  (1)  following  previous  reported  decisions  on  the  same  point. 

I  express  i^o  opinion  on  the    question  whether  the  proceedings  in   ^e 
lowe]*  Court  were  a  trial  of  not. 

I  think  the  appeal  shoulcf  be  rejected. 


IQOS.  December  1.  I.  L.  R.  27  Mad.  625. 

Before  Mf.  Justice  Benson  and  Mr.  Justice  BusseU, 
EMPEROR  V.  MUTHUKOMARAN.I 

pri|:^inal  PrcK^^nre  Code — Act  V  of  18f.8,    u.  123— Cominittal  to  prison  for  failure  to  givi 
eecurity  to  be  of  good  behaviour — "Sentence  of  imprisonment.** 

When  a  person  is  comn^itted  to  prison  under  section  123  of  the  Code  of  Criminal  Pro- 
cedure for  failure  to  give  security  to  be  of  good  behaviour,  he  is  not  undergoing  a  **sent««cf 
of  imprisonment"  within  the  meaning  of  section  397  of  the  Code. 

(  Note :  This  case  is  R.  6  Bom.  L.  1098.  ) 

An  Reused  was  committed  to  prison  lor  a  year  for  failure  to  furnish 
security  for  good  behaviour,  and  while  undergoing  imprisonment  committed  an 
assault  on  a  warder.  He  was  charged  for  this  offence  find  convicted  and  sentenced 
^o  undergo  rigorous  inf^prisonment  for  six  months,  the  sentence  to  ''  take  effect 
as  from  the  expiry  of  the  sentence  which  the  prisoner  was  then  undergoing." 
(The  case  was  referred  to  the  High  Court  for  considration  whether  the  sen- 
tence? should  not  run  concurrently. 

The  Public  Prosecutor  in  support  of  the  reference. 

Judgment. — We  are  of  opinion  that  when  a  person  is  cojmmitted  to 
prison  under  section  123,  Criminal  Procedure  Code,  for  failure  to  give  security 
to  be  of  gooci  behaviour,  he  is  not  undergoing  ^"  sentence  of  imprisonment  " 
ivithin  the  meaning  of  section  397,  Criminal  Procedure  Code.  When  a  persoa 
has  b^n  convicted  of  an  offence,  the  code  directs  that  "  sentence  "  shall  be 
passed  upon  him.  The  word  "  sentence  "  does  not  occur  in  section  123,  Cri- 
minal Procedure  Code.  The  language  there  is  that  he  shall  be  **  committed  " 
^o  prison.  We  direct  that  the  sentence  of  the  Sub-Magistrate,  shall  take 
pffect  f^om  this  date. 


1904.  January  18,  25.  February  3.  I.  L.  R.  27  Mad.  531. 

APPELLATE  CRIMINAL— FULL  BENCH^ 

Before  Mr.  Justice  I)avies,  Mr,  Justice  Benson  and  Mr.  Justice  Russell. 

SURI  VEN15:ATAPPAYYA  SASTRI  [COMPJ.AINANT],  Petitionkr, 
V,  MADULa  VENKANBif a  [Accused],  Co,unter-Petitioner.* 

P^nal  Code— Act  XLV  of  1860,  8.  S79— Theft— Dishonestly    quarrying  and  removing  gtonc* 
from  land  in  possession  of  another. 


•■■>  i  k 


(X)  ^L.R.  27  Mad.,  340.  §  Criminal  Reyieion  Qase  No.  393  of  1,903^ 

^ '  •  priminal  IJeviflMm  Case  Ko.  385  of  1903, 
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A  person  who  quarries  and  carries  away  stones  from  land  in  the  possession  of  another- 
.commits  theft 

Queco-Qmpress  r.  Eotayya,  (T.  L.  R.,  10  Mad.,  255  ),  dissented  from. 

Chargs  of  theft.  The  alleged  thefb  conuisted  in  the  acctised  having  dis- 
honestly quarried  and  removed  stones  from  land  (  a  hill  known  as  Sobhanadris- 
wamy,  at  Agripalli  )  in  possession  of  another.  The  Magistrate  discharged  the 
accused.  Against  that  order  of  discharge  the  complainant  presented  this  Cri- 
minal Bevision  Petition.  The  case  first  came  before  Sir  S.  Subrahmania  Ayyar, 
Officiating  C.  J.,  and  Russell,  J.,  who  made  the  following 

Order  of  Reference  to  a  Full  Bench.— Assuming  that  the  accused 
in  this  case  quarried  and  carried  away  the  stones  dishonestly  from  the  hill,  the 
property  of  the  temple,  the  question  is  whether  he  could  be  convicted  of  thefb 
under  section  379  of  the  Indian  Penal  Code.  The  Magistrate,  following  the 
decision  in  Queen-EmpresB  v.  Kotayya[l]  is  of  opinion  that  the  otFence  of 
^heft  has  not  been  committed. 

This  opinion  seems  to  be  at  variance  with  the  opinion  expressed  in  Queen 
V.  Tamma  Ghantaya(2).      '' 

In  the  case  of  Queen- Empreaa  v.  Shivrarn  (3),  also,  a  different  view  is 
taken.  It  was  therein  held  that,  "  Where  a  person  dishonestly  carried  away 
100  cart-loads  of  earth  from  the  complainants  land  he  was  guilty  of  theft." 
We  are  of  opinion  that  this  is  the  correct  view  of  the  law.  We,  therefore, 
refer  for  the  decision  of  a  Full  Bench  the  question  whether,  on  the  assumption 
mentioned  above,  the  accused  could  be  convicted  of  theft. 


The  case  came  on  ii^  due  course  before  the  Full  Bench  constituted  as  above. 
C  V.  Kriahnammi  Ayyar  (  V,  Krisknaaamy  Ayyar  with  him  )  for 
petitioner. 

8.  Kdsturiranga  Ayyangar  [  P.  S.  Simswamy  Ayyar  with  him]  for 
accused. 

The  Court  expressed  the  following 

Opinion —  In  this  case  the  accused  was  charged  with  theft  in  that  he 
dishonestly  quarried  and  carried  away  stones  from  land  in  the  possession,  of 
another.  The  Sub-Magistrate  discharged  the  accused  on  the  ground  that  the 
stones  were  not  movable  property,  and  so  could  not  be  the  subject  of  thieft, 
and  he  relied  on  the  ruling  in  Qi^n  Empi'e^s  v.  Kotayya{l) 

The  question  referred  for  our  decision  is  whether,  assuming  that  the 
§tones  were  quarried  and  carried  away  dishonesty,  the  accused  could  be  con* 
victed  of  theft  under  section  379,  Indian  Pei^al  Code. 

We  have  nft  doubt  but  that  the  answer  to  this  question  raust  be  in  the 
affirmative.  Ui^der  section  378,  Indian  Penal  Code,  "  Whoever  intending  to 
fake  dishonestly  any  movable  property  out  of  the  possession  of  any  person 
vithout  that  person's  consent,  n^oves  that  property  in  order  to  such  taking, 
is  said  to  commit  theft.  "  The  only  (question  is  whether  the  stones  in  tbi« 
case  are  "  movable  property.  "  Section  22  enacts  that  these  words  "  ar^ 
intended  to  include  cq^poreal  property  of  every  description,  except  land  and 
ihings  attached  to  tl^e  ei^rth,  or  permanen,tly  fastened  to  anything  whichi  is 
4ijtached  t9  the  earth  '*  a^^  i^  connection  vfith  this  definition  explanation^. 

"       £1]LL.  R.,  10^d..255.       (  2  )  I.  L.  R.,  4  Mad.^  228.      (3)LL.  R.,  15  Bom.,  702.. 
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I  and  2  to  section  378  provide  that  "  A  thing  so  long  as  it  is  attached  to  tfce 
earth,  not  being  movable  property,  is  not  the  subject  of  theft;  but  it  becomeJt 
capable  of  being  the  subject  of  theft  as  soon  as  it  is  severed  from  the  earth,  " 
and  '*  A  moving  effected  by  the  same  act  which  effects  the  severance  maj 
be  a  theft.  " 

We  have  no  doubt  but  that  stones  when  quarried  and  carried  away  are 
"  things  severed  from  the  earth  "  and  are  "  movable  property  "  and  as  such 
are  capable  of  being  the  subject  of  theft.  Before  they  were  quarried  out 
they  formed  part  of  "  the  earth,  "  and  as  such  they  were  not  movable  proper- 
ty, but  as  soon  as  they  were  quarried  out  they  were  "severed  from  the  earth  ^ 
and  became  "  movable  property.  "  This  was  the  view  taken  by  this  Court 
in  the  case  of  The  Queen  v.  Tamma  Ghantaya{\),  There  the  Court  (Turner 
C.  J.,  and  Kernan,  J.)  referring  to  salt  formed  ppontaneously  in  a  swamp 
said  "  We  cannot  distinguish  this  case  from  theft  of  wood  in  a  Feserved 
forest,  except  that  salt  is  actually  a  part  of  the  soil,  while  trees  are  not  ;  yet 
things  immovable  become  movable  by.  severance,  and  this  would  apply  to 
severed  parts  of  the  soil,  e.  gf.,  stone  quarried,  minerals,  iron  or  salt  collected, 
as  well  as  timber  which  has  grown,  or  edifices  which  have  b^en  erected 
on  the  land.  " 

In  the  case  of  Queen-Empress  v.  Kotayya{2)  Collins.  C.  J.,  and  Eeman 
J.  (  Brandt,  J,  dissented)  held  that  soil  dug  up  by  a  person  not  the  owner  of 
the  land  and  carried  away  by  him  could  not  be  the  subject  of  theft  on  the 
ground  that  such  soil  was  not  a  thing  attached  to  the  earth  and  then  severed 
from  it,  but  was  a  part  of  the  earth  or  land  itself,  and  therefore  excepted  by 
section  22  from  the  corporeal  things  which  were  movable  property,  and  they 
distinguished  the  case  o(  The  Queen  v.  Tamma  Ghantaya[l)  on  the  ground 
that  the  salt  in  the  latter  case  wjus  a  natural  efflorescence  on  the  surface  of  the 
earth-^a  natural  produce  attached  to  the  earth.  We  think  that  this  decision 
Mvas  erroneous  and  that  the  learned  Judges  were  misled  by  supposing  that  it 
-was  the  intention  of  the  framers  of  the  Indian  Penal  Code  to  reproduce  the 
English  law  of  larceny.  The  terms  of  the  section  show  that  this  was  not 
their  intention,  and  it  is  by  the  terms  of  the  section  that  the  law  is  determin- 
ed As  recently  remarked  by  the  Privy  Council  in  the  case  of  Ookul  Handar 
V.  Pudmanund  Sin(fh[S].  "  The  essence  of  a  Code  is  to  be  exhaustive  on 
the  matters  in  respect  of  which  it  declares  the  law,  and  it  is  not  the  province 
of  a  Judge  to  disregard  or  go  outside  the  letter  of  the  enactment  according 
to  its  true  construction.  "  Section  22  of  the  Indian  Penal  Code  does  not 
except  "  earth  and  things  attached  to  the  earth  '*  but  "  land  and  things  atta- 
ched to  the  earth.  "  "  Land  "  and  "  earth  "  are  not  synonymous,  and  there 
is  a  wide  distinction  between  "  earth  "  and  "  the  earth  ".  "  Earth  "  may  be 
severed  from  "  the  earth  "  and  attached  to  it  again.  When  "  earth  "  is  severed 
from  *'  the  earth  "  it  becomes  movable  property.  A  cart-load  of  "  earth  " 
may  be  brought  any  day  in  the  bazaar.  Can  it  be  held  for  a  moment  that 
"  earth  "  when  thus  carted  about  and  sold  by  one  person  to  another  is  not 
movable  property,  and  is  incapable  of  being  the  subject  of  theft  ?  Under 
the  Indian  renal  Code  it  does  not  matter  by  whom  the  severance  from  *'  the 
earth  *'  was  made,  and  the  explanation  to  section  378  expressly  provides 
that  "  a  moving  effected  by  the  same  act  which  effects  the  severance  may  be 
theft.  "  It  was  on  these  grounds  that  the  Bombay  High  Court,  in  Queen- 
Empress  y,  Shiv4ram{^)  held  that  "earth"   might  be   the  subject  of  theft, 

(1)  I.  L.  R.,  4  Mad.,  228.        (2)  I.  L.  R.,  10  Mad.,  255.        (3)  I.  L,  R..  29  Calc,  707. 

(4)  I.  L.  R.,  16  Bora.,  702. 
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<md  the  same  reasoning  applies,  a  fortiori,  to  stones  that  are  quarried 
from  "  the  earth.  "  We  think  that  the  view  of  Brandt,  J.,  in  Queen-Empress 
V.  Kotayya{\)  is  correct  and  we  hold  that  any  part  of"  the  earth  "  whether 
it  be  stones  or  sand  or  clay  or  any  other  component,  when  severed  from  "  the 
earth  "  is  movable  property,  and  is  capable  of  being  the  subject  of  theft. 
Our  answer  to  the  reference  is,  therefore,  in  the  aJBfirmative, 


1903.  Nov,  -20  ,  Dec.  22,,  1904.  Jani^.  4,  5, 12.  L  L-  R.  27  Mad.  551. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  Boddam. 

(On  Reference  from  Sir  Subrahmania  Ayyar,  Offg.  C.  J.,  and  Russell,  J.  ) 

ANNAKUMARU  PILLAI {Complainant],  Petitioner,  v.  MUTHUPAYAL 

AND  OTHERS  (ACCUSED),  COUNTER- PETITIONERS.! 

iPenalCode— Act  XLVof  1860,P.  379— Theft— Cliarge  of  stealing  chanks— Shell-fieh  taken 
from  beds  in  sea — Ferse  naturae — 'Tostiession"  of  complainant — ^Subject  of  theft. 

"Chanks'*  [popularly  included  among  shell-fish,  but  reallj  large  molluses]  are  found  buried 
in  beds  of  sand  or  in  the  sandy  crevices  of  coral  reefs  in  Palk^s  Bay, — a  large  bay  landlocked 
by  British  aminione  for  eight-ninths  of  its  circumference  and  containing  numerous  islands 
which  form  part  of  the  districts  to  'vvhich  they  are  adjacent  on  the  shores  of  India  and  Ceylon. 
It  was  shown  by  evidence  that  this  bay  (as  well  as  parts  of  the  adjacen*  Gulf  of  Manaar)  had 
been  effectively  occupied  for  centuries  by  tlie  inhabitants  of  India  and  Ceylon,  respectively; 
tbat  the  "chanks"  found  therein  had  for  centuries  been  the  monopoly  of  the  rulers  of  the 
country,  both  in  India  and  Ceylon,  and  that  licenses  to  gather  them  had  been  granted  by  th»i 
sovereign  ;  and  that  "chank  royalty"  was  ono  of  the  heads  of  revenue  on  which  permanent 
assessment  of  an  adjacent  znuiinjari  was  fixed  in  1802.  Petitioner,  who  had  leased  from  the 
Rajah  of  Rnmnad  the  "chank  beds"  five  miles  off  the  coast  ^f  his  zamindari,  charged  the 
counter-petitioners  Avith  having  committed  ilie  offence  of  theft  of  '^chanks"  from  these  beds. 
•On  the  defence  being:  raised  that '"chanks"  were  fish,  and  were /€ra« /la^wrae  and  that  those  in 
question  had  been  taken  from  beds  in  the  open  sea  and  had  therefore  not  been  taken  from 
the  possession  of  the  complainant  And  could  not  be  the  subject  of  theft: 

Held,  that  the  ^'chanks"  in<^uestion  werecapable  of  being  the  uibject  of  theft. 
Charge  of  theft.  Coinpkinant  was  the  lessee  from  the  Rajah  of  Bamuad 
•of  chank  beds  nitiiated  five  miles  off  the  cotist  of  tbe  zamindari.  He  charged 
the  accused  witii  theft  of  chanks  from  those  beds.  The  Head  Assistant  Magis- 
trate discharged  the  aocnsed  on  the  ground  that  chanks  are  fish  and  oxe  ferae 
naturae  and  that  the  chanks  in  question  had  been  taken  from  beds  in  the  open 
sea  arnJ  were  therefore  tiot  taken  from  the  possession  of  any  one  and  could  not 
be  the  subject  of  theft.  The  facts  are  fiilly  set  out  in  the  judgments  of  the 
High  Court.  Against  the  order  of  discharge  the  complainant  presented  this 
criminal  revision  petition.  The  case  first  came  before  Sir  S.  Subrahmania 
Ayyar,  Offg  C.  J.,  and  Russell,  J.,  who  delivered  the  foUowing  judgments: — 

The  Offg.  C.  J. — The  petitioner  preferred  against  the  accused  a  com- 
plaiat  of  tlieft  in  that  the  latter  had  removed  a  quantity  of  chanks  from  a  por- 
tion of  the  bed  of  the  sea  on  the  Ramnad  coast,  it  being  alleged  by  the  peti- 
tioner that  he  was  entitled  to  them  as  one  claiming  under  the  Rajah  of  Ram- 
nad, and  that  the  right  to  all  chanks  to  be  found  in  certain  specified  localities 
•on  the  Ramnad  coast,  inclusive  of  the  portion  in  question  was,  from  time  im- 
memorial, vested  e^cclusively  in  the  holders  of  the  Ramnad  Zamindari.  The 
Head  Assistant  Magistrate  of  Ramnad,  after  examining  some  only  of  the  wit- 
nesses cited  by  the  petitioner,  dismissed  the  couiplaint  otx  the  analogy  of  de- 
Elisions  passed  with  reference  to  charges  of  theft  of  fishes  in  open  waters. 

(i;  I.   L.  E.J  10  Mad.;  255.  t  Criminal  Kevision Case ^'o. .313  ^i  1903, 
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The  questions  which  arise  for  determination  in  the  present  case  are— 
1.  (a)  Whether  live  chanks  not  actually  seized  but  remaining  free  in   theit 
natural  habitation  the  bed  of  the  sea  are  the  subject  of  property  ? 

(6)  Whether  a  taking  of  them  would  not  constitute  theft  even  if  they 
are  the  subject  of  property  ? 

(c)  Is  "possession"  within  the  meaning  of  section  379  of  the  Indian 
Penal  Code  predicable  in  respect  of  them,  with  reference  to  persons  entitled 
of  them. 

2.  If  these  questions  are  to  be  answered  in  the  affirmative,  whether  in 
the  circutnstances  of  the  present  case,  the  complainant  is  in  law  precluded  from 
establishing  an  exclusive  right  to  such  of  them  as  exist  beyond  a  marine  lea- 
gue from  low  water  mark  ? 

3.  Whether  the  Courts  of  this  country  have  jurisdiction  to  try  chaises 
of  theft  of  chanka  when  the  removal  of  the  chanks  is  from  a  locality  outside 
the  said  marine  league  limit  ? 

It  is  necessary  to  preface  the  discussion  of  these  questions  with  a  few 
general  observations.  Chanks  are  molluscs,  being  species  of  the  genus  Turbi- 
nella.  They  are  found  on  the  coast  of  the  present  districts  of  Madura  and  Tinne- 
velly  on  the  one  side  and  of  Ceylon  on  the  other  [Balfour's  CyclopaBdia  of  India'^ 
3rd  edition,  Vol.  I,  p.  656).  They  thrive  in  sand  beds  in  the  sea-bottom,  the 
sand  being  of  a  special  nature  locally  called  '*puchiraanar'  or  sand  breeding 
worms  [on  which  the  chanks  feed] — 'Report  on  Chank  and  Pearl  Fisheries* 
by  Mr.  H.  S.  Thomas  (1884),  p.  16,  sec  45.  Such  beds  exist  all  along  the  above- 
mentioned  coasts  in  depths  of  2  to  10  fathoms  or  thereabouts  [Balfour's 
'Cyclopcedia',  3rd  edition.  Vol.  I,  p.  656,  and  t>T.  Thurston's  *  Notes  on  Pearl 
and  Chank  Fisheries  and  Marine  Feuna  of  the  Gulf  of  Mannar'  (1890),  pp.  11 
and  31].  These  beds,  as  well  as  the  beds  of  Pearl  oysters  (oysters  unlike  chanks 
afiFect  rocky  ground — Mr.  Thomas'  'Report',  p.  15,  sec.  45),  the  two  often  lying 
not  far  hota  each  other,  are  to  be  found  at  varying  distances  ftx)m  the  shore,^ 
the  furthest  being  20  miles,  though  they  gei!ierally  lie  much  nearer.  (Dr. 
Thurston's  *Kotes',  pp.  17  and  lOd,  'Encyclopaedia  Britannica',  9th  edition.  Vol. 
V,  p.  364.  )  *£he  beds  are  of  different  sizes,  some  being  of  very  considerable 
extent,  as  for  instance,  the  Muttuwartu  Par  (5  miles  of  the  coast  off  Ceylon  in 
Dutch  Bay)  which  is  3  ttiiles  by  IJ  miles  [  Dr.  Thurston's  *  Notes,'  p."  103  ]. 
The  situation  of  the  beds  has  been  mapped  out  and  details  thereof  recorded  by 
the  respective  authorities — for  Madras  Fisheries,  see  App.  B  to  Mr.  Thomas' 
Report' — and  the  Ceylon  Legislatiire  have  in  respect  of  the  beds  belonging  to ' 
that  colony  passed  ordinances,  the  earliest,  so  fat*  as  appears,  having  ^en 
enacted  in  1811. 

The  chanks  are  not  fired  to  the  localities  they  are  found  ih,  but  their 
power  of  locomotion  is  very  limited,  some  experiments  showing  that  they  move 
a  foot  in  If  minutes  to  2J  minutes  (Mr.  Thomas'  *  Report, '  p.  32,  sec.  104), 
being  in  this  respect  similar  to  pearl  oysters  (  Mr.  Thomas'  *  Report, '  p.  5, 
sec.  11  ).  Chanks  alive  are  known  as  green  chanks,  while  shells  of  dead  ones, 
also  to  be  found  in  the  beds,  go  by  the  name  of  white  chanks'  [Balfour's 
*  Cyclopaedia, '  Vol.  I,  p.  656  ).  They  are  fished  uj)  by  divers  who,  with  bags- 
round  their  necks,  dive  and  grope  over  the  bottom,  20  chanks  being  reckoned 
a  good  haul.  The  divers  never  go  beyond  12  or  13  fathoms  and  seldom  over 
9  (  Mr.  Thomas' '  Report, '  p.  26,  sec.  85,  and  Mr.  Emerson  Tennent's  'Ceylon/ 
&th  edition.  Vol.  II,  p.  564).. 
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Chiink  shells  have  long  been  used  in  this  codtitry  for  various  purposed: 
Bracelets  are  made  out  of  them  and  are  worn  largely  by  woitleiiin  theNortherd 
parts. of  India,  workmen  most  skilled  in  making  them  being  found  &i  Dacca. 
Another  use  for  them  is  in  conriefction  with  liindti  tenriples  arid  ,  worship,  the 
shells  being  considered  to  possess  purity,  while  ihferidr  shells  find  their  use  iii 
iiative  hbtnes  as  vessels  for  feeding  childreii.  Ic  triaV  also  be  added  that  native 
inedical  men  tnake  jjreparaiidris  out  of  the  shells  and  thai  the  shells  are  sonie^ 
lim.es  jburied  witli  the  boaies  of  «>pulerit  persons.  Vdldryipuri  chafaks  or  shells 
"witl>  the  whorl  on  the  right  are  specially  prized  and  fetch  high  prices.  A  chahk 
of  this  description  was  ^niorig  the  presents  sent  fey  brie  of  the  Kirig^  of  Ceylon 
to  Aspka  in  B.C.  306  [  teiirienl's  '  Ceylon, '  Vol.  I;  p.  446].  Naturally  there- 
fore there  has  been  a  considerable  tnide  in  chanks  from  very  remote  times;  and 
the  ailiisioh  to  them  in  the  Co§rridsi  Iridicopleustes  and  by  Abii  2aid  in  hisi 
Voyages  Araoes  points  to  the  existence  of  the  trade  as  eatly  as  the  6th  ceritiiry 
(Balfour's  'Cyciopj^dia,'  V.  I,  p.  656); 

And  (shanks  as  w^U  aS  pearl  oysters  %yhile  still  in  the  bedsl  have  always? 
been  taken  to  be  the  exclusive  property  of  the  sovereign,  by  whom,  conse- 
quently, they  have  befen  conserved ;  and  the  fishery  operations  connected 
therewith  heivfe  always  been  carried  on  uUder  State  control  an^  have  formed  tf 
source  of  revenue  to  the  exchequer.  The  Setupafcis  of  Ramnad  appear  tp  have 
Enjoyed  both  the  pearl  and  the  charik  fislieries  6n  the  Ramnad  coast  while  thej^ 
were  feddatory  chiefs,  but  whfen  they  ceased  to  be  such  the  right;  tcf  peart 
ifisheries  on  the.  coast  was  apparently  taken  away,  the  right  to  the  t^nank 
fisheries  alone  being  continued  to  thein.  It  has  been  viewed  by  som^  that 
chaiik  fishery  operations  tend  to  injure  pertrl  oyster^  and  this  view  has  led  .t6' 
the  dijscontinuartce  of  chadk  fisheries  on  the  Ceylon  feast:  Such  a  notion,  hQ,w- 
ever,  has  b^en  gtrongly  cointroverted  ai)d  hHS  not  been  atted  ,  upon  with  fefei^- 
ence  to  the  fisheries  on  our  coast  (  Mr.  Thomas*  *  Report,/  page  15,  ^ec.  44  ). 
Our  chank  fisheries  are  >yorth  to  Government  from  fouf*  to  five,  times  as  much 
as  our  pearl  fisheries  and  m^y,  it  is  said,  easily  be  raised  to  half  the  present 
value  of  the  Ceylon  pearl  fisheries  [  Mr.  ThOmasf*  •  Report,  'page  28,  set.  91  ]. 
These  latter  brought  in  to  the  State  in  a  Certiiirt  year  towards  the  rloge  of  the 
18th  century  a^  much  as  £140,066  though,  under  siibscijuent  managemeht; 
the  revenue  has.  never  exceeded  £87,000  in  any  one  year  [Encyclopsedia 
Britannica,  Vol.  V,  p.  364],  According  to  Dr.  Balfour  the  rents  received  annu- 
ally.in  respect  of  <5hank  fisheries  by  the  Govern^nent  of  Madras  was  about 
£1,000  those  received  by  the  Setupatis  of  Ramnad  being  £500  [Vol.  I,  p.  656]. 
According  to  the  latest  information  availably  the  average  revenue  .  during  the 
25  years  from  1876-77  to  1902-03  [  not  reckoning  1884-85, in  which  for  ^me 
reason  not  apparent  there  was  fto  fishery  ]  derived  by  the  Madras  Government 
from  the  chaiik  fisheries  under  the  control  of  the  Superintendent  of  Fisheries 
at  Tuticorin  amounted  to  Rs.  12,000  [in  round  numbers)  the  maximum  derived 
in  any  one  year  being  that  of  1881-82,  viz ,  Rs.  28,000  [G.  O.  No.  1025,,  dated. 
6th  October  1903].  It  may  not  be  superfluous  to  note  that  artificial  Culture  of 
pearl  ojrsters  is  not  deemed  to  be  impracticable,  though  whether  that  wotild  be 
temunerative  has  been  doubt<)d  [Mr.  Tbotnfas'  ^Report,'  p.  27,  sec.  87} 

With  these  observations  I  shalt  now  proceed  t6  dfeCtfSff  th6  qti^stions" 
stated  ab()vo  in  their  order. 

Though  undoubtedly  what  may  properly  be*  spoken'  6f  as  fishes  itt  (She* 
()pen  gea  Rveferce  nattirce  and  d'o  not  form  the  subject  of  property  until*  actu- 
ally seized,  yet  I  am  unable  to  accept  the  argument  of  Mr.  Sivaswami  Ayyar 
4)D  behalf  of  the  accused  that  clKvnks  stand  oh  air  analogous  footing.   Certainly 
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there  can  Be  no  comparison  between  animals  like  fishes  which  roam  over  tlie^ 
"Wide  expanse  of  the  waters  darting  about  with  extreme  rapidity  and  which  are' 
endowed  with  tie  power  of  eluding  attempts  to  take  them  unaided  by  special 
contrivances,  and  such  localized  slow  creatures  as  chanks  which  a  diver  can? 

fick  trp  with  the  same  ease  with  which  he  can  lake  pabbles  at  the  sea-bottom, 
t  seems  to  me  that,  with  reference  to   the  question  of  property  under  con- 
sideratiofr,  there  is   more  analogy  between  chanks  and  pearl   oysters  on  the 
one  hand,  and,  on  the  other,  the  ordinary  edible  oyster  which  has    formed  the 
subject  of  judicial  determination  with  reference  to   that  question.     So   far  as 
that  is  concerned  the  circumstance  that  "edible  oysters/'  borrowing  the  words 
of  Mr.  Thomas,    "  are  from  the  time  they  are  precipitated  as   spat    immovably 
cemented  for  life  to  rock  if  tbey  chance  to  fall  on  rock,  or  if  they  fall  on   mud 
lie  by  their  weight  helplessly  on  their  heavy  convex  side, "  while  pearl   oysters 
are  not  so  sedentary  but  can  move  very  slowly  about,  is  immaterial.  The  obser- 
vations of  Green,  C.J.,  in  State  v.  Taylor[l]  [decided  by  the  Supreme  Court  of 
New  Jersey]  where  the  prisoner  was  convicted  of  theft  of  oysters,  deserve  con- 
sideration.  He  said  **  It  is  objected  that  oysters    being  animals  feree  naturcB 
there  can  be  no  property  in  them  unless  they  be  dead  or  reclaimed,  or  tamed,  or 
in  the  actual  power  or  possession  of  the  claimant,  and  that  the  want  of  such  an 
averment  is  a  fatal  defect  in  the  indictment  ....  The  principle  as  applied 
to    animals    '  ferse  naturae '    is    not     questioned.      But      oysters      though 
usually  included   iu   that  description  of  animals  do  not  come  within  the  reason 
or  operation  of  the  rule.    The  owner  has  the  same  absolute  property  in  them 
that  he  has  in  inanimate  things  or  in  domestic  animals.  Like  domestic  animals 
they  continue  perpetually  in  his  occupation  and  will  not  stray  from  his  house 
or  person.    Unlike  animals  /eroB  naiurce  they  do  not  require  to*  be  reclaimed 
or  made  tame  by  art  industry  or  education,  nor  to  be  confined  in  order  to  be 
within  the  immediate  power  of  the  owner.     If   at   liberty  they  have  neither 
the  inclination  nor  the  power  to  escape.  For  the  purpose  of  the  present  enquiry 
they  are  obviously  more  nearly  assimillated  to  tame  animals  than  to  wild  onH9 
and  perhaps  more  nearly  to  inanimate  objects  than  to  animals  of  either  descrip- 
tion*   State  v.  Taylor\y\.    These  observations  seem   to  me  to  be  substantially 
applicable  to  chanks  and  pearl  oysters  which  may,  therefore   with  perfect   pro- 
priety, be  treated  as  standing  on  a  par  with  ferce  domitce  and   like  them   the 
subject  of  absolute  property.  Supposing   however  they  should    be    treated 
differently  from  fenje  domitce,  there  ought,  having  regard   to    the   extremely 
limited  power  of  locomotion  possessed  by  these  creatures,  to  be  no  hesitation  in 
holding,  as  contended  for  by  Mr.  Srinivasa  Aiyangar  for  the   petitioner,   that 
they  are  the  subject  of  property  propter  impotentiam.  As  to  the  extent  of  the 
property,  however,  the  result  should  be  the  same,  in  view  of  their   weakness    in 
the  matter  of  locomotion  being,  unlike  as  in  the  case  of  the  young  of  birds,   to 
which  reference  was  made  in  the  argument,  not  a  temporary  but   a  permanent 
condition.    If  it  would  be  going  too  far   to   ascribe   absolute   property   on  the 
said  ground  they  would  certainly  be  the  subject  of  qualified  property,  i,e.,  they 
would  belong  to  him  on  whose  land  they  exist  so  long  as  they    do  not   migrate 
therefrom  and  pass  away  elsewhere,  even  supposing  they  are  likely   to   do    so. 
Apart,   too,  from  this   view  it  would  be  impossible  to  ignore  the  fact    that   for 
ages  in  this  country,  chanks  and  pearl  oysters  have  been    owned   and   enjoyed 
by  the  sovereign  as  belonging  by  prerogative  right   exclusively   to   him — a  fact 
from  which  it  must,  with  reference  to  the  Crown   and   persons   having  similar 
right,  be  held  that  they  ratione  privilegii  are  the  subject  of  property  absolute 

(1)  72  Am.  Dec,  347.,  3  Dutcbcr,  117. 
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nPr  qualified  according  to  the  view  to  be  taken  with  reference  to  the  natare  and 
Mcapacity  of  the  animals  themselves.  If,  with  reference  to  such  considerations^ 
the  animals  are  only  the  subject  of  qualified  property  the  owner  of  th6  exclu- 
sive right  can  claim  them  of  course  only  so  long  as  they  do  not  migrate  be^ 
yond  the  limits  within  which  the  right  is  exercisable. 

Turning  now  to  branch  (6)  of  the  question  under  consideration,  the  ob- 
jection that  hve  chanks  even  if  aBubjebt  of  piroperty  are  not  the  subject  of 
larceny  would  seem  to  have  reference  to  the  rule ^of  English  Criminal  Law  thus 
stated  in  Hale's  '  Pleas  of  the  Crown ';  '*  Larofeny  cannot  he  committed  in  som^ 
things  whereof  the  owner  may  have  a  lawful  property  and  such  whereupon  b6 
may  maintain  an  action  of  trespass,  in  respect  or  tbe  baseness  of  their  nature^ 
as  mastiffs,  spaniels,  grey-hounds,  blood  hounds,  or  of  some  such  things  wild  by 
nature  yet  reclaimed  by  art  or  industry  as  bears,  'foxes-ferrets,  etc.,  or  their 
whelps  or  calves  because,  though  reclaimed,  they  stjrve  not  for  food  but  plea- 
sure, and  so  differ  from  pheasants,  swans,  etc.,  made  tame,  which  though  wild 
by  nature,  serve  for  food  "  But  surely  it  would  not  be  right  to  impute  base- 
ness within  the  meaning  of  the  said  rule  to  creatures  like  those  in  question  so 
harmless  during  life  and  so  useful  after  death,  one  descriptien  of  them  leaving 
i^hat,  as  already  stated,  lends  itself  to  so  many  uses  in  this  countiy  and  the 
other  containing  what  on  abcount  of  their  beauty  and  rarity  have  alwaj^  beea 
among  the  choicest  objects  of  the  jeweller's  art.  If  a  place  must  be  found  for 
such  members  of  the  animal  kingdom  in  the  classification  of  English  Criminal 
Law,  they  ought  certainly  to  be  treated  as  animals  highly  serviceable  to  man, 
though  otherwise  than  as  food,  and  such  serviceableness  must,  according  tb  the 
principle  of  the  authorities,  be  held  to  make  them  the  subject  of  larceny,  cob- 
sidering  how  the  law  views  the  case  of  another  animal  prized  not  as  food,  tbe 
rule  as  to  whieh  is  expressed  quaintly  enough  thus :  '*  Only  of  the  reclaimed 
hawk  in  respect  of  the  nobleness  of  its  nature  and  use  for  princes  and  great  men, 
larceny  naay  be  committed"  (Hale's  *  Pleas  of  the  Crown ',  p.  612).  However  this 
may  be,  it^is  scarcely  necessary  to  say  that  under  our  own  criminaMaw,  snbjecli 
•only'to  th)B  exception  provided  for  hy  section  65  of  the  Indian  i^enal  Code, 
an  animal  which  is  recognised  as  property  is  ipao /oo^  Capable  of  being  stolen. 

Now 'as  to  the  last  branch  <>f'the  question  I  cannot  see  what  difficulty 
^there  can  be  in  holding  that  chanks  "knd  pearl  oysters  while  still  in  i;he  beds 
are,  within  the  ibeaning  bf  section  ^97  of  the  Indian  P«nal  Code,  in  the  posses- 
sion of  persons  who  may  show  a  tHlfe  thereto.  The  cir'cumstance  th«t  the  sub- 
jects of  His  Maj^ty  and  others  may^navigate  the  waters  could  not  preclude  tfa'e 
predicability  of  possesion  in  the  largest  sense  of  the  term  with  regard  to  beds 
forming  the  subject  of  these  fisheries,  on  the  4)art  of  those  entitled  exclusively 
to  carry  on  the  fisheries.  The  right  of  such  persons  being  admitted,  it  follows 
that  so  long  as  chanks  and  pearl  oysters  have  not  Actually  been  manually  takea 
hold  of  by  strangers,  the  animals,  notwithstanding  their  continuance  i^  theit 
natural  habitat,  mUst,'on  the  .principle  that  "  property  in  ^perlbnal  chattels 
draws  after  it  the  possession  "  (see  State  y.  Taytvr{l)  ),  be  held  to  be  in  the 
possession  of  the  owner  and  of  'none  else.  That,  here,  the  thing  owned  lies 
ouried  under  the  waters  of  the  sea,  operates  rather  as  a  security  of  the  owner's 
possession  than  otherwise,  as  that  in  many  ways  interposes  serious  t>bstacles  in 
the  way  of  unobserved  intrusion  on  the  rights  of  the  proprietors.  Thfe  bed  of  th^ 
sea  being  vested  in  the  Crown  the  soundness  of  pustulating  posseasion  in  the 
^Crown  in  regard  to  chanks  and  oysters  belonging  to* it  is  tjoo  obvious  to  require 
•further  discussion. 

./'i;  72  Am.-Dx-..,  348  ;3  DuUher,  117. 
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As  regards  the  Ramnad  proprietqr  alsp  tfie  same  concinsion  woql^ 
follow  if  he  has  the  imraen^Qrial  right  clainr^ed.  Without  intending  or 
iieeming  to  introduce  into  this  cpuptry  the  highly  technical  distinctions  pecu- 
liar to  the  lav^  of  Englapd  connoted  by  such  terms  a^  common  fishery,  common 
of  fishery,  free  fishery  and  seyeral  fishery  one  may  admit  thati 
there  i»  force  in  the  sugge3tiop  made  by  Mr.  Srinivasa  Aiyangar  that  th^ 
alleged  right  of  th^  ILamqad  proprietqr  woulc^  pot  st^nd  on  a  worse  footio^^ 
than  that  of  a  person  entit^Ied  to  a  several  fishery  in  England  which,  it  has 
been  held,  is  a  right  capable  of  being  vindicated  by  possessory  remedies 
{Holfai^w.  BaUeyil)  &nd  Hanbwry  y.  Jenki'^is  (2)  ).  And  ip  favour  of  the 
pqntention  that  the  dishquest  removal  of  chanl^^  even  with  reference  to  sucb 
a  proprietqr  would  constitute  theft  uqder  the  f  ndian  Penal  dode,  I  may  cite 
Beg  V.  Doumingi^)  where  a  copviction  for  larceqy  ^yas  sustained  by  the  Court 
pf  Criminal  Appeal  (presicled  over  by  Cockburn,  C.J.,  Channel  I,  B.,  Keating^ 
J.,  Brett,  J.,  and  Cleasby,  B.^  under  24  and  25  Vict.,  Cap.  96,  which  en- 
acted that  "  whoever  sha|l  steal  any  qyster  or  oyster  brood  from  any  bed 
laying  or  fishery  being  the  property  pf  any  other  person  and  sufficiently 
xparked  out,  shall  be  guilty  of  a  felony",  the  xy^iole  evidence  as  to  thje  prose- 
cutor's right  having  been  that  for  a  period  of  45  years  he  and  his  father  had, 
as  of  Tight,  exercised  the  right  of  fishing  oysters  in  the  bed  from  which  the 
piri^oner  had  removed  theip  and  which  wa^  situated  in  a  tjdal  navigable  river. 

Apart  from  any  statutp  in  State  y.  Taylo7*  (4)  referred  to  above,  disho- 
nest removal  of  oysters  was  held  to  be  theft,  though  the  removal  was  from  a 
fsound  aqpessible  to  the  public  for  navigation  and  fishing,  because  the  oys- 
ters rjamained  the  property  of  the  prosecutor,  h^  leaving  planted  them  in 
the  9pqt  wherefrom'  they  were  removed,  the  commqn  law  as  understoxi  in 
that  country  permitting  such  planting  subject  to  the  lii^btUil^y  of  the  oysters 
beii^  destroyed  or  removed  if  they  should  prove  a  nujsance  or  interfere  with 
the  public  rights  of  navigation  and  fishing  Obviously  the  f«>ct  that  the  Ram- 
nad propriptor  claims  the  chanks  not  j)er  indu8trinj[i\  t^ut  by  immemorial  pri- 
vilege, referring  as  it  does  opiy  to  the  source  of  his  right,  papnot  affect  tha 
question  of  possession  whep  once  (hp  right  is  allowed. 

^fore  coqclpding  my  qbservations  on  the  present  n^atter  i^  may  not  be 
^misfi  to  dri^w  attjsption  to  &  provision  in  one  of  the  several  Australian  statutes 
pas9i^4  for  the  proteption  anjl  regulation  of  the  pearl  fisheries  in  Western  Aus- 
tralia, as  showing  the  unmistakeablp  trend  of  legal  thought  on  the  subject.  I 
refer  {.p  6Q  Vict.  Nq.  14,  the  '  Shark's  Bay  Pearl  Shell  Fishery  Act, '  1886 
^ectiop  8,  of  wljich  rpps  thus  :  "  All  pearls  and  pearl  shells  lying  6r  contained 
withiq  the  limits  of  apy  licensed  area  shall,  during  the  continuance  of  the 
licence,  be  deempd  to  be  the  absolute  property  of  the  licensee  for  all  purposes, 
civil  pr  criminal;  and  all  and  every  person  or  persons  who  shall  gather,  collect, 
pr  remove  a^y  pcafl  or  peail  shells  within  or  from  the  limits  qf  a  licensed  area, 
withpu^  tjie  authority  of  the  licensee  or  his  agent,  shall  be  aeemed  guilty  of 
larceny  apd  shall,  on  sumTnary  cqnviction  of  such  ofltence  before  two  or  more 
^PStipeij^  qf  the  P^acp  in  P^t{;y  Se^^ions,  be  liable  to  bo  imprisoned  for  any 
term  ppt^  excfieding  |iwp  years  with  or  without  hard  labour/*' 

J^^  ^o  the  cj^ses  of  Tke  Qii^en  v.  Reptc  Pothadu[5],  Svhba  Reddi  v. 
Muri^ha(^*  Al^  Saheb{f)],  Horimpti  Moddoc^  \.  Dei\o^  Nath  Mtilc{7],  Bhuaun 
jp^r^fi  y.  I)er^pni;^th  B^nerjee^Sil  Empress  v.  Ckara,    ^ayiah[9],   and   Bhagi- 

(1)13Q.B.,426.  (2)L.R.  (1001),  2Cb.,  4QI.  (3)  11  Cox  CO.,  6^0. 

<4)  72  Am  Dec..347;  3  Dutclier,  ;17.  (6)  I.L.R..  5  Ma4i,391> 

i^\  \.h  H.,  24  Ma'* ,  81  at  p.  82.  (7)  19  Suth.  W.R.  jCr-Kl  47. 

^)  20  Salh.  W.K.|Ci.  R4,  li,.  (9J  f  L.]J.;2  Caic  354.  " 
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rqm  J)ome  v.  Abar  Dome[l]  to  which  our  attention  was  dmwn  on  behalf  of  th^ 
accused,  I  take  their  ratio  decidendi  to  be  that  fishes  being /erae  natuvBd 
and  the  waters  concerned  in  the  particular  cases  having  been  unenclosecl 
waters  operating  in  no  way  to  curtail  the  power  of  unrestricted  movement  and 
escape  of  the  fishes^  a  taking  of  them  could  not  amount  to  theft  as,  in  the  cir- 
cumstances, they  were  not,  until  actually  caught,  the  subject  of  property. 
These  cases  have  no  application  here  f»)r  the  rejwon  that  live  chanks  are  not 
ferdd  Tiaturab  properly  so  called  (  see  the  observations  of  Westbury,  L.C.,  in 
Blades  v.  Higg8(2j  and  have  already  been  held  to  be  at  least  the  subject  of 
qualified  property  even  in  their  natural  habitat,  shells  of  dead  chanks  being  of 
course  absolute  property  in  every  sense. 

I  pass  on  to  the  next  question  which  involves  considerations  of  no  small 
importance.  In  dealing  with  it,  I  wish,  before  going  further,  to  say  that  Queen 
V.  kfiyn{d)  relied  on  by  Mr.  Sivaswami  Aiyar  is  distinguishable  from  the  pre- 
sent jcase  for  reasons  which  would  be  best  stated  in  the  words  of  Mr.  Justice 
Blatchford  who  delivered  the  judgment  of  the  Supreme  Court  of  the  United 
States  in  Manchefster  v.  Massachusaeta  (^),  viz.,  that  "  the  question  there  (in 
Qukeen  v.  Keyn{Z))  was  not  as  to  the  extent  of  the  dominion  of  Great  Britain 
over  the  open  sea  adjacent  to  the  coast,  but  only  as  to  the  existing  jurisdiction 
of  the  Court  of  Admiralty  in  England  over  offences  committed  in  the  open  sea, 
and  the  decision  had  nothing  to  do  with  the  right  of  control  over  fisheries  in 
the  open  sea  or  in  bays  or  arms  of  the  sea.  "  See  also  Direct  United  State' t 
Cable  Company  v.  Anglq-American  Telegraph  Company(5). 

Paasing  thien  to  the  qucauon  in  hand  it  is  to  be  observed  that  having 
regard  to  the  fact  that  tha  rule  as  to  the  territorial  waters  of  a  country  is 
founded  on  the  principle  that  a  proper  margin  is  absolutely  necessary  for  the 
safety  and  convenience  of  every  country  bordering  on  the  sea,  and  having  re- 
gard to  the  fact  that  the  limit  of  a  marine  league  was  arrived  at  with  reference 
^  the  shooting  power  of  cannons  in  former  times,  while  those  now  in  use 
are  of  a  much  longer  range,  doubts  have  been  raised  as  to  the  propriety  of 
maintaining  thi«  any  longer  aa  the  proper  limit  (HalFs  *  International  Law,  * 
4th  edition,  p.  160).  *'  In  18^4  the  Inatitut  de  droit  International  exhausti- 
vely discussed  the  question  and  there  was  no  division  of  opinion  aa  to  the 
necessity  of  giving  a  grater  breadth  to  the  zone — a  decided  majority  favouring 
a  zone  6  miles  from  low  water  mark  as  territorial  for  all  purposes  with  the 
right  in  a  neutral  state  to  extend  it  in  time  of  war  to  a  distance  from 
shore  equal  to  the  longest  range  of  modern  guns.  *'  (Taylor  s  '  International 
Public  Law/  p.  294  ;  see  als^o  Hall's  *  International  Law/  p.  161,  note.)  But 
in  the  absence  of  a  distinct  international  concert  on  the  point,  the  ordinary 
limit  of  territorial  waters  in  the  open  sea  should,  I  presume,  be  tixken  to  be  that 
referrecj  to  above  subject  perhaps  to  the  qualification,  according  to  the  decision 
of  the  Supreiae  Court  of  the  United  SUites  in  ilancheater  v.  Maaaachiia8eta(^'^ 
(already  referred  to),  tl^at  "  all  Govenmients  for  the  purpose  of  self-pro  tec  tioa 
in  time  of  war  or  for  the  prevention  of  frauds  on  its  revenue,  exercise  an  autho- 
rity beyond  this  limit.  " 

Be  this  as  it  may,  certain  parts  of  the  sea  spoken  of  as  gulfs,  bays  etc. 
(Taylor  B  *  International  Public  Law/  sections  229  and  230;  see  also  p.  138 
ibid,),    though  few  in  number  would  seem  to  be  recognized  as  standing  on   an 


/I)  LL.R.,  15  Calc.  388.      [2]  11  H.L.C,  612  at  p.  631     (3  )L.R..  2  Ex.  D.,  63  at  pp.  162,  193, 
(^)  139  U.  S.  App.,  24Q  at  p.  257.  (5)  L.  R.,  2  A.  C,  394  at  p.  416, 
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exceptional  footing,  the  reason  for  the  exception,  as  I  understand  it,  being  that 
iivhile  in  regard  to  waters  truly  oceanic  exclusive  dominion  by  any  particular 
nation  is  in  the  very  nature  of  things,  impossible,  such  is  not  the  case  with 
refepeooe  to  the  parts  of  the  sea  referr^  to.  From  the  instances  of  such 
waters  occurring  in  the  books,  it  is  to  be  gathered  that  an  important  element 
in  the  determination  of  the  question  whether  particular  waters  come  within 
the  exception,  is  the  position  thereof  with  reference  to  the  territory  of  the 
nation  or  the  territories  of  the  nations  claiming  special  right  therein  ;  for,  it 
is  obvious  that  if  waters  are  encircled  to  a  great  extent  by  the  land  of  one  or 
more  States,  that  conduces  to  and  facilitates  the  springing  up  of  exclusive 
rights.  Whether  in  fact  such  rights  have  grown  up  must,  in  the  absence  of 
treaties  and  compacts,  be  a  question  of  user  acquiesced  in  by  other  nation& 
The  law  on  this  point  was  fully  examined  by  Lord  Blackburn  who  delivered 
the  judgment  of  the  Judicial  Committee  in  a  case  which  related  to  Conception 
Bay  in  Newfoundland  ;  and  I  cannot  do  better  than  quote  his  observations 
{Direct  United  State's  Cable  Company  v.  Anglo-American  Telegraph 
Company{l)  ).  His  Lordship  said  :  "  Passing  from  the  Common  Law  of 
"  England  to  the  general  law  of  nations  as  indicated  by  the  text  writers  on 
^*  international  jurisprudence,  we  find  an  universal  agreement  that  harbours^ 
"  estuaries  and  bays  landlocked,  belong  to  the  territory  of  the  nation  which 
"  possesses  the  shares  round  them,  but  no  agreement  as  to  what  is  the  rule  to 
"  determine  what  is  '  bay  '  for  this  purpose. 

"  It  seems  generally  agreed  that  where  the  configuration  and  dimensions 
"  of  the  bay  are  such  as  to  show  that  the  nation  occupying  the  adjoining 
"  coasts  also  occupies  the  bay,  it  is  part  of  the  territory  ;  and  with  this  idea 
**  most  of  the  writers  on  the  subject  refer  to  defensibility  from  the  shore  as 
*'  the  test  of  occupation  ;  some  suggesting  therefore  a  width  of  one  cannon 
'*  shot  from  shore  to  shore  or  three  miles  ;  some,  a  cannon  shot  from  each  shore 
*'  or  six  miles  ;  some  an  arbitrary  distance  of  ten  miles.  All  of  these  are  rules 
"  which,  if  adopted,  would  exclude  Conception  Bay  frt>m  the  territory  of 
''  Newfoundland,  but  also  would  have  excluded  from  the  territory  of  Great 
"  Britain  that  part  of  the  Bristol  Channel  which  in  Beg  v.  Cunninghamiiy 
'*  was  decided  to  be  in  the  country  of  Glamorgan.  On  the  other  hand,  the 
'*  diplomatists  of  the  United  States  in  1893  claimed  a  territorial  jurisdiction 
"  over  much  more  extensive  bavs,  and  Chancellor  Lent,  in  his  commentaries^ 
"  though  by  no  means  giving  the  weight  of  his  authority  to  this  claim,  gives 
^  some  reasons  for  not  cosidering  it  altogether  unreasonable. 

"  It  does  not  appear  to  their  Lordships  that  jurists  and  next  writers  are 

-*  agreed  what  are  the  rules  as  to  dimensions    and   configuration   which,  apart 

"  from  other  considerations,  would  lead  to  the  conclusion  that  a  bay   is  or  is 

"  not  a  part  of  the  territory  of  the  State  possessing  the  adjoining  coasts  and  it 

"  has  never,  that  they  can  find  ,  been  made  the  ground  of  any  judicial  determi- 

'*  nation.     If  it  were  necessary  in  this  case   to  lay  down  a   rule,   the   diflBculty 

"  of  the  task  would  not  deter   their  lordships  from   attempting   to   fulfil   it. 

'*  But  in   their  opinion  it  is  not  necessary  so  to  do.    It    seems  to  them   that 
''  in  point  of  fact  the  British  Government    has,  for  a  long  period,  exercised 

"  dominion  over  this  bay  and  that  their  claim  has  been  acquiesced  in  by  other 

-"  nations  so  as  to  show  that  the  bay  has   been,  for  a  long  time,    occupied 

*'  exclusively  by  Great  Britain  ;  a  circumstance  which  in  the  tribunal  of  any 

"  country  would  be  very   important.  " 

(1)  L.  B.,  2  A.  C,  394  at  pp.  416,  419,  420.  (2)  BeirB  Cr.  C.  72. 
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Kow  the  question  is  whether  the  ciixfamstfitiees  of  the  presefnt  cape 
Krafrant  the  view  that  those  parts  of  the  sea  which  contain  beds  of  chank  and 
beds  of  pearl  oyster  formine  the  subject  of  fishery  operations  therein,  come 
within  the  exception  already  adverted  to.  The  beds  referred  to  lie  all  along 
the  Indian  coast  as  well  as  the  cost  of  Ceylon  in  the  Gulf  of  Manaar,  This  gulf 
is  no  doubt  quite  open  towards  the  south,  but  is  otherwise  almost  wholly 
surrounded  by  land,  {.«.»  on  the  west  by  the  Indian  mainland,  on  the  east  by 
Ceylon  and  on  the  north  by  Adam's  Bridge  and  its  contiguous  islands  forming 
one  continuous  barrier  separating  the  gulf  from  Palk's  Bay.  The  latter  is  com- 
jparatively  much  smaller,  and  is  diflScult  of  navigation  owing  to  its  shoals, 
currents  and  sunken  rocks.  The  passage  from  the  bay  into  the  gulf  lying  bet- 
ween the  mainland  and  Rameswaram  is  quite  a  narrow  one,  being  only  1,350 
yards  in  breadth  (Dr.  Thurston's  *  Bulletin  *  No.  Ill,  p.  82)  and  10  to  15  feet 
deep  in  low  water  notwithstanding  its  having  been  deepened  by  our  Govern- 
ment some  years  aeo.  The  gulf  itself  was  similarly  deepened  l^  our  Govern- 
ment to  admit  of  ships  of  greater  draught  (Balfour  s  '  CyclopaBdia,  Vol.  I. 
p.  1263.  )  The  gulf  at  its  widest  (  between  Point  Qalle  in  Ceylon  and  Cape 
Comorin  )  is  200  miles,  while  in  its  northernmost  parts  its  width  is  only  17 
miles;  from  north  to  south  the  gulf  is  about  139  miles. 

Such  being  the  position  and  circumstances  of  the  gulf  and  the  surroun- 
ding country  hating,  from  very  early  times,  been  inhabited  by  comparatively 
civilized  races,  the  gulf,  moreover,  being  as  it  were  stocked  with  the  already 
mentioned  rich  sources  of  wealth  and  commerce,  the  rulers  of  those  races 
who  were  shrewd  enough  to  make  revenue  out  of  the  sea  water  by  making  the 
manufacture  of  salt  a  State  monopoly,  were  of  course  not  slow  in  mdcing 
revenue  out  of  those  sources  as  well.  The  fisheries  in  question  were  thus^  esta- 
blished and  have  been  handed  down  frx)m  sovereign  to  sovereign  until,  about 
the  end  of  the  18th  or  the  beginning  of  the  19tb  centurjf,  they  became  vested 
in  the  British.  All  this  is  clearly  told  by  authentic  historians  and  travellera  and 
for  the  present  purpose  it  is  not  necessary  to  make  more  than  a  few  references. 

*'  Friar  Jordanus,  a  quaint  old  missionary  bishop/'  says  the  aMhor  of 
the  article  on  Pearl  in  Balfour's  *  C^*clo{)8edia,'  **  who  was  in  India  in  1830 
Bays  that  8,000  boats  were  engaged  in  this  fishery  and  that  of  Ceylon  and  that 
the  quantity  of  pearls  was  astounding  and  almost  incredible.  The  head-quartern 
of  the  fishery  was  then,  and  indeed  from  the  days  of  Ptolemy  to  the  17th 
century  continued  to  be,  at  Chayl  or  Coil,  literally,  the  temple,  on  the  sandy 
promontory  of  Ramnad,  which  sends  off  a  reef  of  rocks  towards  Ceylon  knowtt 
as  Adam's  Bridge.  And  Ludovico  de  Varthema  mentions  having  seen  the  pear^ 
fished  for  in  the  sea  near  the  town  of  Chayl  in  about  A.D.  1500j  and  Barbosa; 
who  travelled  about  the  same  time,  says  that  the  people  at  Chayl  are  jewellers 
who  trade  in  pearls.  This  place  is,  as  Dr.  Vincent  has  clearly  shown,  the 
Koru  of  Ptolemy,  the  Kolkhi  of  the  author  of  Peri  plus,  the  Coil  or  Chayl  of 
the  travellers  of  the  middle  ages,  the  Ramanakoil  (  temple  of  Ratna  )  of  the* 
natives,  the  same  as  the  sacred  promontory  of  Bamnal  and  the  isle  of  Rame- 
swaram the  head-quarters  of  the  Indian  pearl  fishery  from  time  immemorial.'' 
Though  in  this  passage  no  express  allusion  is  made  to  the  fisheries  being 
King's  monopoly,  that  undeniable  and  well-known  fact  is  mentioned  elsewhere. 
For  example,  Sir  James  Emerson  Tennent  in  his  work  on  Ceylon  observe* 
"  Monopolies  are  to  the  present  day  a  prominent  feature  of  the  Ceylon  revenue. 
The  fishery  of  pearls  and  chanks  has  been,  from  time  immemorial,  in  the  hands 
of  the  sovereign  "  (5th  Edition,  Vol,  II,  p.  166  ).  That  this  was  also*  the* 
case  with  regard  to  the  fisheries  on  the  opposite  coast  ( thdt  of  Ti^nevelly  andl 
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Mftduta  )  ivhWe  the  country  was  still  in  the   hands  of  Hindu   rulers   and   dowii? 
to  ft  period  not   long  anterior  to  the  accession  of  the  Nawab  of  the  Carnatic  to' 

Sjwer,  will  be  seen  from  the  following  extracts  which  I  make,  from  Nelson's* 
anual  of  the  Madura  Country*: — "  Another  and  productive  source  of  revenue* 
was  the  great  pearl  fishery  which  was  carried  on  annually  from  Cape  Comorinc 
to  the  island  of  Painban.  A  rdugh  idea  of  its  value  may  be  formed  from  a 
statement  irt  a  Jesuit  letter  of  the  year  I70d  whicfii  describe*  ,the  fishery,  to' 
the  effect  that  the  l)ntch  lised  to  grant  licenses  to  fish  fo!^  peiarls,  to  all  appli- 
cants at  a  uniform  rate  of  about  60  Ecus  foi^  each  ve^el  employed  in  the" 
fishery,  find  that  sometime^  as  many  as  6  and  760  vessels  wer6  ^  employe4. 
The  net  sum  realized  inust,  therefore,  have  ^een  about  36,000  Ecus.  And  it 
was  realized  from  the  fishery  along  the  Tinnevelly  coast  only:  th^  Ramnad' 
coast  being  then  fished  by  the  Sethuputhi,  tO  whom  it  belonged  "  (  p.  154, 
Part  III,  Nelson's  *AIadura  Manual  ').  "They  durst  not  attempt  to  coerce 
either  the  Seihnpathi  or  the  King  of  Madura  and  they  took  nothing  by  an 
embassy  which  they  sent  to  the  foi*mer,  together  with  some  valuable  preisents, 
for  the  purpose  of  inducifig  him  to  irmke  over  to  them  all  his  right  and  title 
to  the  profits  of  the  peat-1  fishery  on  his  coasts.  They  had  obtained  frohi  the 
King  of  Madura  the  monopoly  «»f  the  fishery  of  the  Tinnevelly  coast  and  draw 
a  considerable  rovehne  from  licenses  to  fish  which  they  granted  to  all  appli- 
4cants  "  (p.  227  ibid ).  "  And  the  conch  shell  fishery  must  also  have  pro- 
duced a  considerable  revenue  if,  as  seem  probable,  tlhc  king  enjoyed  the  mono- 
poly of  it  (p,  154  ibid.).  "  The  conch  shell  fishery  wns  also  theirs  (  belonging 
to  the  Dutch  )  within  the  same  limits  as  tfie  pearl  fishery  and  yielded  a  consi- 
derable profit  "  (  p*  227  ibid).  It  is  scarcely  necessary  to  add  that  it  is  matter' 
of  quite  recent  history  that  the  fisheries  on  the  said  coast  of  the  mainland 
passed  into  the  hands  of  the  East  India  Company  on  the  cession  to  it  by 
Nawab  of  the  Carnatic  of  the  revenues  thereof,  while  the  Ceyon  fisheri^ 
Vested  in  the  British  Cro\^n  on   the  conquest  of  Ceylon  from  the  Dutdh. 

Now,  considering  that  the  various  European  maritime  powers,  who  from 
about  16th  century  were  contending  for  supremacy  in  the  Indian  seas,  raised 
no  question  as  to  the  right  of  the  sovereigns  fot  the  time  being  of  the  Carna- 
tic and  Ceylon  to  their  respective  fisheries,  there  can  be  Hfitle  doubt  that 
such  right  was  regarded  by  one  and  aU  of  them  as  unassailable.  Nor  is  high 
authority  in  terms  referring  to  and  recoghiiing  it  wanting.  Vattel,  himself 
A  strong  adherent  of  the  doctrine  that  the  open  6ea  is  not  snsdeptihle  of 
exclusive  dominion,  while  dealing  with  the  question  of  special  appr6priationL 
of  part  of  the  sea,  writes  thus  in  a  Well-known  passj^ge  :  "  The  variotts  uses 
of  the  sea  neat  its  coast  render  it  very  susceptible  of  property,  teople 
there  fish  and  draw  from  thertce  fihells,  pearls,  ambfer,  etc.  Now  in  all 
these  respects  its  use  is  not  inexhaustible;  so  that  the  nation  to  whom  the 
coasts  belong  may  appropriate  to  itself  an  advantage  which  it  is  Considered 
as  having  taken  possession  of  and  make  a  profit  of  it  in  th6  same  manner 
4\8  it  may  possess  the  domain  of  the  land  it  inhabits.  Who  can  doubt  that  the 
pearl  fishery  of  Bahrein  and  Ceylon  may  not  lawfully  be  enjoyed  aS  property  ? 
And  though  a  fishery  for  food  appears  more  inexliaustible,  if  a  nation  has 
a  fishery  on  its  coast  that  is  partionlariy  advantageous  and  of  which  it  may 
become  master,  shall  it  not  be  permitted  t6  appropriate  this  natural  advantage 
to  itself  as  a  dependence  on  the  country  it  possesses?"  [Book  I,  ch.  XXIII. 
sec.  287,  p.  115,  Translation  of  1759]. 

With  so  emphatic'  a  pronouncement  by  such  a  publicist  as  to   the   lawful-' 
ftess  of  the  exclusive'  possession  of  the  fisheries  in  question  unbrokenly  enjoy etf 
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from  ancient  times  and  with  instances  of  exclusive  occupation  ^iiicfa  hltVi^ 
taken  place  almost  Undelr  our  own  eyes  iVith  rbfe^nce  to  pieaH  fisheries  iu 
Shark's  Bay,  etc.,  in  Western  Australia  and  which  include  pearl  banks  beyond 
the  marine  league  limit,  one  may  with  ibonfidenbe  lay  down  that,  to  ^y  the 
least,  the  parts  of  the  sea  falling  between  the  respective  coasts  and  the  lines 
f^ppo^ite  each  connet^ting  the  extreme  points  seawards  of  the  limits^  of  the 
iisheries  ih  question,  are  British  terhtorial  waters.  It,  therefore,  follows 
that  the  petitioner  is  not  precluded  in  law  from  making  out  a  good  title  to 
t^hanks  in  the  localities  sjpecified  by  him,  by  the  tnere  fatt  that  they  lie  be- 
yond the  distance  of  a  marine  ieaj^ue  from  low  water  mark,  if  he  (ian  show 
that  tbe  in^m^morial  right    under  whic^h  he  claitns  Extends  to  such    locdities. 

As  t^gards  the  last  que&tion,  in  the  view  I  take  as  to  the  tei^torial 
tharabtet  of  the  Waters  in  which  the  fisheries  exists  it  would,  frotn  Reg.  v. 
Cunftingfiomil)  where  it  was  held  that  an  offence  committed  in  a  part  of 
the  Bristol  Channel  more  than  3  miles  from  the  shore  was  Within  the  jtiris- 
diction  of  the  authorities  of  the  country  of  Glamorgan j  of  course,  follow  that 
our  Courts  likewise  have  jurisdiction  over  offences  committed  id  thfe  jparts 
of  the  sea  in  question,  though  the  spots  in  which  the  offences  are  committed 
lie  beyond  a  marine  league  fi*om  the  shore;  I  would  therefore  set  aside 
the  order  of  the  Head  Assistant  Magistrate^  direct  him  to  restore  the  coin- 
plaint   to  his  file  and  dispose  of  it  in  accordance    with  law; 

Russell,  J. — This  is  a  criminal  revisioh  petition  agaibst  the  bbdeir  o^ 
discharge  by  the  Head  Magistrate  of  tlamnad. 

The  question  taised  is  whether ''  chanks  *'  in  the  (Open  s^Ik  c^att  be  th& 
Subject  of  theft. 

The  Magistrate  holds  that  a  chank  is  a  fish  is  fers6  naiurce  and  as  it 
wad  liot  showii  that  the  chanks  in  the  present  dase  Were  retnoVed  {torn  aa 
enclosed  space  or  that  breeding  opek*ations  were  Carried  on  in  regahl  to  th^fitl^ 
the  conclusion  arrived  at  by  the  Magistrate  was  that  those  chanks  cannot  he 
said  to  be  in  the  possession  of  any  one  until  they  are  removed — thei^for^ 
they  were  not  stolen  frotn  the  petitioner. 

The  Sessions  Judge,  before  whom  the  matter  came  in  revision,  declined 
to  interfere,  on  the  ground  that  the  open  sea  coiild  not  be  said  tO  belong  to 
the  petitioner  and  chanks  caught  in  the  open  sea  could  not  be  the  subject 
of   theft. 

The  Govemhient  JPleadei*  appeat^  in  stipport  of  the  6tder  of  the  Magis- 
trate and  has  argued  that  no  exclusive  right  by  prescription  as  to  fishing  in 
the  open  sea  could  be  acquired  by  the  Uajah  of  Kamnad-— it  is  as  a  lessee  of 
the  Kajah  of  Bamnad  that  the   petitioner  asserts  his  rights. 

The  chank  and  pearl  fishery  beds  Along  the  Coast  of  TinneVdly  and 
Madiita  have  ail  been  located  and  niapped  oUt.  It  is  matter  of  Common  know- 
ledge that  these  fisheries  are  a  source  of  some  revenue  to  Govet-bmentj  but 
Government,  I  take  it  ftom  the  appearance  of  the  Government  Plodder  in 
this  case,  does  not  take  up  the  position  that  chanks  can  be  the  subject  of  theft. 

My  conclusion  in  this  case  is  based  up  oh  three  simple  propositions — 

(1)  The  Gulf  of  Manaar  is  part  of  the  high  seas  in  l\'hich  the  Ctowr* 
claims  no  special  rights  of  jurisdiction. 


(1)  Bell's  Cn  C:   72, 
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(2)  The  Rajah  of  Ramnad  is  not  the  owner  of  the  bed  of  the  sea  beloUT 
*ow  water  mark. 

(3)  Chanks  are  ferce  naturoB. 

I  say  the  Gulf  of  Manaar  is  part  of  the  high  seas  from  its  size,  confignra-' 
tion  and  geographical  position.  In  the  present  case  the  Crown  has  not  asserted 
any  special  rights  in  respect  of  any  portion  of  the  Gulf ;  and  in  this  revision 
case  I  do  not  think  we  are  entitled  to  assume  that  the  Crown  would,  in  factor 
under  any  circumstances,  assert,  any  such  right. 

As  to  the  ownership  of  the  bed  of  the  sea  it  may  be  admitted  that  the 
authorities  are  not  uniform  on  the  subject.  I,  however,  accept  the  reasoning 
and  conclusion  of  Cockbum,  C.  J.,  in  Qiieen  v.  Keyn{\)  and  following  pages. 
This  no  doubt  was  a  case  which  applied  only  to  the  coasts  of  Great  Britain,  but 
the  reasoning  and  conclusion,  I  consider,  applies  equally  to  this  country.  I 
hold  that  the  Crown  does  not  own  the  bed  of  the  sea  below  low  water  mark. 
The  Government  Pleader  does  not  now  assert  that  any  such  ownership  vests 
in  the  Crown  either  by  right  of  user  or  legislation.  The  argument  oa  behalf  of 
the  petitioner  is  that  he  is  the  owner  of  the  "several  fishery"  in  respect  of 
chanks  on  the  Ramnad  littoral  shores  and  that  this  right  carries  with  it  the 
ownership  of  the  soil  of  the  sea.  I  do  not  admit  the  validity  of  this  argument. 
In  this  case  I  do  not  wish  to  say  anything  which  might  unnecessarily  interfere 
with  any  civil  rights  possessed  by  the  petitioner.  It  is  not  necessary  for  mei 
to  deny  that  the  petitioner  may  have  a  right  to  fish  for  chanks,  though  I 
may  point  out  that  there  is  authority  for  the  position  that  a  grant  of  the 
'*  several  fishery  "  claimed  could  not  be  presumed,  as  it  would  be  invalid  if  the 
soil  of  the  bed  of  the  t>ea  does  not  vest  in  the  Crown  ;  which  is  the  view  I 
take  (Coulson  on  *  Waters, '  2nd  edition,  p.  358). 

If  this  view  be  correct  it  follows  that  chanks  before  they  are  caught 
could  not  be  looked  upon  as  being  in  the  possession  of  the  petitioner  and, 
therefore,  there  is  no  property  in  them  cither  absolute  or  qualified  till  tbey  are 
caught  Hence  the  following  cases  referred  to  by  Mr.  Srinivasa  Ayyangar  for 
the  petitioner  cease  to  be  in  point  (Queen  v.  Shickle  (2)  and  Blades  v. 
Sigg8{S)\ 

My  third  proposition  is  that  chanks  are  in  the  same  category  as  fishes  and 
are,  like  the  latter,  ferce  naturce,  Chanks  are  free  to  move  as  they  like.  No- 
doubt  their  movements  are  slow  but  they  are  probably  more  diflBcult  to  eatch 
than  most  fish.  To  catch  chanks  experienced  divers  are  necessary  and  even 
then  considerable  difficulty  must  be  felt  in  catching  them.  The  difficulties- 
experienced  in  catching  chanks  compared  with  fish  must  therefore  be  a  ques* 
tion  of  degree.     I  do  not  see  how   chanks  can  be  considered  as  tame  creatupes. 

If  the  chanks  in  the  present  case  are  to  be  classed  in  the  same  category 
as  fish,  as  I  think  they  must  be,  there  are  decisions  without  number  to  the  effect 
that  they  cannot  be  the  subject  of  theft  as  there  is  no  property  in  them  till 
they  are  caught. 

I  have  not  been  able  to  find  any  case  analogous  to  the  present  in  which' 
it  has  been  held  that  a  theft  has  been  committed.  I  may  here  remark  that 
I  think  the  case  of  Sfa<6  V.  Taylor(4i)  is  clearly  distinguishable  from  the* 
present  one.  Taylor  was  convicted  of  larceny  in  respect  of  oysters.  The  oyst- 
ers were  bred  by  the  complainant  in  the  sea    at   a   place   between    high   and 

(1)  L.  P..  2  Ex.  D.,G.n  at  ]»i..  162,  IM  (2;  L.  K.,  1  C.  C.  U.,  lf^8. 

(3;  U  U.  L.  C,  «21.  (4)  72  Am.  I'cc.^.'HT.,  3  Dulcher  117. 
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low  water  mark  where  the  public  generally  had  a  right  to  fish.  "  The  jury 
were  instructed  that  if  the  same  oysters  which  were  piacnted  by  Hildreth,  " — 
who  was  the  complainant — *'  were  unlawfully  taken  by  the  defendant  with 
the  intent  to  steal  them  ;  if  the  oysters  so  planted  could  be  easily  distingush- 
able  from  others  oysters  that  grew  in  the  sound  ;  if  they  were  planted  in  a 
place  where  oysters  did  not  naturally  grow  ;  if  the  place  where  they  were 
planted  was  marked  and  identified,  so  that  the  defendant  and  others  going  into 
the  sound  for  clams  and  oysters  naturally  growing  there  could  readily  know 
that  these  oysters  were  planted  and  held  as  private  property  and  were  not; 
natural  oysters,  then  the  oysters  were  the  subject  of  larceny  and  the  defen- 
dant might  be  convicted.  "  No  doubt  the  decision  is  an  authority  for  the 
proposition  that  oysters  under  certain  circumstances  can  be  the  subject  of 
theft ;  but  it  is  also  an  authority  for  the  proposition  that  if  oysters  grow  natu- 
rally in  the  sea  they  are  not  the  subject  aS  theft. 

Reg  V.  D(ywning(l.)  pmctically  turns  on  the  satne  point  as  State  v^ 
Taylor(2)  and  unquestionably  decides  that  oysters  can  be  the  subject  of  thefb 
if  dishonestly  removed  from  a  private  oyster  bed.  Before,  however,  these 
decisions  could  be  applied  to  the  facts  of  this  case,  it  would  have  to  be  found 
that  the  chanks  were  produced  by  breeding  operations — much  like  oysters^ 
in  places  in  the  sea  which  the  petitioner  had  appropriated  for  that  purpose^ 
There  is  no  suggestion  in  the  present  case  that  the  chanks  were  produced  by 
breeding — they,  in  fact,  are  the  natural  product  of  the  sea.  So  that  it  appear^ 
to  me  the  cases  cited  are  not  all  on  all  fours  with  the  present  case.  1  may 
assert,  therefore,  I  think,  that  no  case  has  been  brought  to  notice  where  a 
person  has  been  convicted  of  larceny  or  theft  in  respect  of  ait  oyster  or  chank 
produced  naturally  in  the  sea. 

The  special  legislation  which  has  taken  place  in  Australia;  does  not,  in 
my  opinion,  afiect  the  position.  It  has  there  been  enacted  that,  under  certain 
circumstances,  a  person  who  removes  oysters  from  the  opto  sea  shall 
''be  deemed"  to  be  guilty  of  larceny.  It  does  not  follow  therefore  that  in  the 
absence  of  such  legislation  a  person  who  removes  chanks  has  committed  thefi> 
as  defined  in  the  Indian  Penal  Code. 

I  might  support  the  general  conclusion  at  which*  I  have  arrived  by  assert*' 
ing  the  broad  proposition  that  in  the  high  seas  where  these  chanks  have  beea 
caught  all  subjects  of  the  Crown  have  an  equal  right  to  fish;  but  I  do  not 
wish  to  complicate  the  discussion  unnecessarily.  In  thy  view  no  theft  hasbeen 
committed,  because  the  chanks  in  the  present  case  are  "ferrn  naturse,"  as  fish 
are,  and  they  have  been  produced  naturally  in  the  sea  in  beds  which  tbe  Rajahi 
of  Bamnad  cannot  claim  to  be  his  in  exclusive  right. 

I  agree  with  my  learned  colleague  in  the  opinion  that  if  an  ofience  has 
been  committed  the  Courts  have  jurisdiction  to  try  it. 

I  think  the  petition  should  be  dismissed  as  no  offence  has  been  committed. 


(  In  consequence  of  this  difference  of  opinion,   the   ca.«?e   was  posted   (of 
hearing  before  Benson,  Boddam  and  Bhashyam  Ayyangar,  JJ.  ) 
S,  Srinivasa  Ayyangar  for  petitioner. 

The  Public  Prosecutor  for  the  Crown. 
(1)  U  Cox  C.C.,  5S0.  [2]  72  Am.  Dec,  :J4T;  ^^  Dut^lier,  117. 
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r.  ;?.  Venkataranna  Sastri  (P.  S,  Sivaswav\i  Ayyoi^r  witfe  him;  for  th^ 
iMCCUsecl. 

The  Cour^  delivered  tie  following, 

JupoMKNT. — In  this  Qftse  the  complaioant  charged  certain  persoaai  with 
baviog  committed  the  o6feace  of  theft  of  chanks  from  the  chank  beds  leasecj 
to  him  by  tho  Rajah  Ramnad  off  the  coast  of  his  ?amindari. 

The  Head  Assistant  Magistrate  discharged  the  accused  on  the  ground 
that  ohanks  are  iisb  and  are  fercB  naturce  and  in  this  case  were  taken  from 
\>eds  in  the  open  sea  and  were  therefore  not  taken  from  tho  possession  of  any 
person  and  could  not  be  the  subject  of  theft.  The  cas^^  came  up  for  revision, 
before  a  Bench  of  this  Court  composed  of  the  Offg.  C.J.  and  Russell,  J.,  but,  as 
they  were  unable  to  agree,  the  case  was  posted  before  us  and  our  late  colleague 
Sir  Bbashyam  Ayyangar  for  argument  and  disposal.  We  have  no  doubt  that 
the  grounds  on  which  the  accused  were  discharged  are  untenable^  and  that  thtt 
chaoks  in  question  were  capable  of  being  the  subject  of  theft. 

The  offence  of  theft  under  the  Indian  Penal  Code  is  committed   if  there 
is  a  dishonest  taking  of  moveable  property  out    of  the   possession  of  another  ; 
^nd  the  questions  for  our  decision  are  whether  the  chanks  in    question   were 
capable  of  being  regarded  in  law  as  the  property  of  the   lessee   of  the  chank 
beds,  and  of  being  in  his  possession  before  their  alleged  taking  by  the  accused. 
We  have  no  doubt  that  both  these  questions  must  be  answered  in   the  affirma- 
tive. It  was  agreed  before  us  that  the  beds  from  which  the  chanks  were  taken 
are  situated  in  Palk*s  Bay,  not  the  Gulf  of  Manaar,  as  supposed   by   Russell,  J. 
Palk  8  Bay  is  a  large  stretch  of  sea  water  lying    between    the  coasts  of  India 
wd  Ceylon.     It  is  roughly  70  mil^  k)ng  by  60  or  60  broad.     It  is   bounded 
on  th^  norths  west  find  south  by  the  Indian  districts  of  Tanjor  and   Ramnad, 
aud  on  the  e^t  by  Ceylon.    There  is  a  narrow    passage,  three-fourths  of  a 
mile  wide>  connecting  it  on  the  south  with  the  Quif  of  Manaar,  which    also  lies 
betwe^  I^dia  and  Ceylon.    This  pa^aa^e  is  known  a^  the  Straits    of  Famban 
and  it  separates  the  mainland  from   the  large  island  of  Rameswei^m   whici^ 
forms  part  of  the  Indian  district  of   Ramnad,  and   from   which  a  continuous 
line  of  coral  reefe,  known  as  Adam's  Bridge,  extends  to  the  island   of  Ceylon. 
The  passage  was  deepened  some  years  ago  but  is  even  now  only   10  to    15, 
feet  in  depth.    At  its  north-eastern  extremity  Palk's  Bay  opens  into  the  Bay 
of  Bengal  by  a  strait  which  is  not  more  than  one-ninth   of  the  circumference 
of  the  bay.     Jt  will  thus  be  seen  that  Palk*s  Bay  is  a  bay,  or  arm  of  the  sea^ 
laqdlockod  by  His  Majesty's  dominions  for  eight-ninths  of  its  circumferencey 
and  it  also  contains  a  great  number  of  islands  which  from  part  of  the   districts 
to  which  they  are  adjacent  on  the  Indian  and  Ceylon  sides,  respectively.  There 
is  ample  historical  evidence,  which  has  been   referred   to  in    the  judgment  of 
the  learned  Offg.  C.J.,  and  which  we  need  not  recapitulate,  to    show   that   this 
4i>ay,  and  also  parts  of  the  adjacent  X3ulf  of  Manaar,  have  been  effectively   occu- 
pied for  centuries  by  the  inhabitants  of  the  adjacent  districtQ  of  India  and 
Ipeylon,  respectively. 

We  do  not  think  that  Palkls  Bay  can  be  regarded  as  being  in  any  sense 
the  open  sea  and  therefore  outside  the  territorial  jnrisdictiop  of  His  Majesty. 
We  regard  it  rather  as  an  integral  part  of  His  Majesty's  dominions,  the  portiopif 
adjacent  to  India  being  within  the  jurisdiction  of  the  Indian  authorities,  and 
^th'e  portions  a<ij»v^ent  to  Ceylon  being  within  thejurisdictioii  of  the  authorities 
pf  that  place.  That  this  is  th^  correct  view  iat,  we  think,  clear  from   the  cas^  of 
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Jteg  V.  Cunningham{l)  in  which  it  was  decided  that  the  Bristol  Channel, 
lying  between  England  and  Wales,  was  a  part  of  Great  Brita^in.  Cockburn,  C.J.* 
in  delivering  judgment  said  :  '*The  principle  on  which  we  proceed  is  that  the 
whole  of  this  inland  sea,  between  the  counties  of  Sonjerset  and  Glamorgan,  is 
to  be  considered  as  within  the  counties  by  the  shores  of  which  its  several  parts 
we  respectively  bounded.  '*  Referring  to  this  judgment  lA)rd  Blackburn  in 
delivering  the  judgment  of  the  Privy  Council  in  the  Conception  Bay  Caae(2) 
said  "This  much  was  determined,  that  a  place  in  the  feea,  out  of  any  river,  and 
where  the  sea  was  more  thaji  ten  miles  wide,  wa«  within  the  county  of 
Glamorgan,  and  consequently  in  every  sense  of  the  words  within  the  territory 
of  Great  Britain.  It  also  shows  that  usage  and  the  manner  in  which  that  por- 
tion of  the  sea  had  been  treated  as  being  part  of  the  county  was  material."  Hia 
Lordship  then  proceeded  :  "Passing  from  the  Common  Law  of  England  to  tha 
general  law  of  nations,  as  indicated  by  the  text  writers  on  international 
jurisprudence,  we  find  an  universal  agreement  that  harbours,  estuaries  and 
wiys  landlocked  belong  to  the  territory  of  the  nation  which  possesses  the 
shores  round  them,  but  no  agreement  as  to  what  is  the  rule  to  determinp^ 
what  is  "  bay  "  for  this  purpose.  It  seems  generally  agreed  that  where  the- 
configuration  and  dimensions  of  the  bay  are  such  as  to  show  that  the  natioa 
occupying  the  adjoining  coasts  also  occupies  the  bay  it  is  part  of  the  territory. 
He  tnen  stated  that  no  precise  rule  had  been  laid  down  or  was  required  to  be 
laid  down  in  the  case  before  their  Lordships  as  "  it  seemed  to  them  that,  ia 
point  of  fact,  the  British  Government  had  for  a  long  period  exercised  jurisdic- 
tion over  this  bay  and  that  their  claim  had  been  acquiesced  in  by  other  nations 
so  as  to  show  that  the  bay  bad  been  for  a  long  time  occupied  exculsively  by 
Great  Britain,  a  circumstance  which  in  the  tribunals  of  any  country  would 
be  very  important  "  and  which  we  may  ndd  would  be  conclusive  as  againsti 
^  subject  of  Great  Britain.  Applying  these  considerations  to  the 
present  case  and  comparing  the  configuration  and  dimensions  of  Palk'a  Bay 
with  those  of  the  Bristol  Channel  and  of  Conception  Bay,  and  considering 
the  evidence  th^t  exists  as  to  occupation  of  Palk's  Bay  by  the  British  with 
the  acquiescence  of  other  nations,  we  have  no  hesitation  in  holding  thats 
it  is  just  as  much  an  integral  part  of  His  Majesty's  domimions  as  are  the 
Bristol  Channel  ajad  Conception  Bay,  and  that  the  chank  beds  where  the  all- 
eged ofFenoe  was  can)mitted,  which  are  five  miles  off  the  coast  of  Ramnad 
at  Mudiauipatnam  are  part  of  the  territories  of  })ritish  India. 

The  decision  in  the  case  of  The  Queen  v,  Keyn  (8)  relied  on  by  the 
respondents,  referred  to  the  jurisdiction  of  the  Court  of  Admiral^  in  England 
over  offences  committed  in  the  open  sea,  aud  has  no  application  to  such  a  state 
of  fEicts  as  exists  in  the  present  case. 

Such,  then,  being  the  correct  view  as  to  the  character  of  the  place 
where  the  alleged  offence  was  committed  we  proceed  to  consider  whether 
ishank^  taken  from  it  can  be  the  subject  of  theft. 

It  is,  of  course,  quite  incorrect  to  regard  chanks  as,  in  any  sense,  fish. 
No  doubt  they  ipay  be  popularly  included  among  **  shell  fish/'  but  neither 
zoologically  nor  legally  have  they  any  of  the  essential  characteristics  of  fish. 
-They  are  large  mglliisea  Tbe  shells  in  which  the  living  moiluse  resides  is  six 
or  seven  inches  long,  and  may  weigh  as  much  as  a  couple  of  pounds.  They  are 
Jfound  buried  in  a  particular  kind  of  sand  bed,  or  in  the  sandy  crevices  of  the 

^  (IJiBeirsCr.  C.,86.  (2)  L.K.,  2  A.C.,  394  at  p.  41V^        "^ 

(3)  L.  R,^  2  Ex.  D.,  63  at  pp.  162, 19*. 
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<;oraI  reefs  whiclmbound  in  the  bay.  They  am  crawl  slowly,  a  foot  or  two  ]]» 
a  minute,  but  they  are  incapable  of  rapid  motion  or  of  saving  themselves  from^ 
being  captured  by  any  one  who  proceeds  to  take  theiu.  They  are  gjathered 
by  divers,  who  sometimes  collect  as  many  as  twenty  at  a  haul.  The  chank. 
beds  on  which  they  lie  are  all  carefully  mapped  out  and  full  details  respecting 
them  are  recorded  by  the  authorities.  They  lie  at  various  depths  in  the 
water  from  2  to  10  or  12  fathoms.  Live  chanks  are  known  as  green  chanks^ 
and  the  shells  of  the  dead  animals  are  known  as  white  chanks.  Both  are  colle- 
cted and  are  articles  of  very  considerable  utility  and  commercial  value.  Tlie 
evidence  shows  that  for  many  hundreds  of  years  they,  like  the  pearl  oystevs 
which  are  generally  found  in  adjacent  beds,  have  been  the  monopoly  of  the 
rulers  of  the  country  both  in  India  and  Ceylon  and  that  licenses  to  gather  them 
have  beeft  granted  by  the  sovereign.  In  addition  to  the  facts  slated  by  the 
Offg.  C  J.  in  his  judgment  we  may  say  that,  when  it  was  determined  to  make 
a  permanent  settlement  of  the  revenue  of  the  Ramnad  zamindari  in  1802,  we 
find  the  "Chank  royalty"  named  as  one  of  the  eight  heads  of  revenue  on  which, 
the  permanent  assessment  was  fixed  (  Nelson's  *  Manual, '  part  IV,  p.  155),. 
and  it  appears  that  in  1803  this  chank  royalty  was  hypothecated  to  Government 
as  security  for  arrears  of  revenue.  In  1874  the  chank  royalty  *'in  the  seaports 
mentioned  in  the  margin  "  (  which  included  Mudiampatnam  now  in  question)* 
was  attached  for  arrears  of  revenue,  and  so  lately  as  1899  and  1900  Government 
itself  leased  the  chank  fisheries  from  the  zamindar.  A  great  deal  of  learned 
argument  has  been  addressed  to  us  on  the  subject  of  animals  "ferae  naturae"  and 
the  English  law  of  larceny  in  regard  to  them.  If  it  were  necessary  to  decide 
whether  chanks  should  be  classed  as  ''ferae  naturae"  or  as  ''domitae  naturae"  we 
should  certainly  hold  that  they  belong  to  the  latter  class.  It  is  not  easy  to 
regard  a  chank  as  being  of  a  "wild  disposition,"  (  '  ferae  natune ' ).  There  is  no 
evidence  th«^  it  ever  migrates  from  the  bed  in  which  it  is  bom  and  its  power 
of  locomotion  is  no  small  that  it  is  powerless  to  escape  from  any  one  who  desires 
to  take  it. 

It  has  been  judicially  held  in  America  that  for  legal  parposes  ojsters  ''are^ 
obviously  more  nearly  assimilated  to  tame  animals  than  to  wild  ones,  and   per- 
haps more  nearly  to  inanimate  objects  than  to  animals  of  either  description  " 
State  y.  Taylor{l).     In  this  view  we  concur  and   we   think   that  ehanks   may 
properly  be  placed  in  the  same  category  with  oysters.    The  fact  that  fish   in   a 
river  or  in  an  open  and  unenclosed  tank  have  been  held  by  the  Courts  in  India 
not  to  be  the  subject  of  theft  is  irrelevant,  because  they  are  so  held  by   reason^ 
of  their  power  to  escape  up  or  down  the  river  or  out  of   the   tank  and   cannot 
therefore  be  regarded  as  in  the  possession  of  the  owner  of  the  tank.    But  even 
fish  if  in  an  enclosed  tank,  so  as  to  be  under  the  control  of  the   owner   of  the- 
tank,  are  capable  of  being  the  subject  of  theft  (Queen  Empress  t.  Shaik  Adam 
Valad  Shaik  Farid(2)\  and  even  the  young  of  wild  birds,  such    as  hawks   or 
herons,  if  found  on  a  man's  land  may  be  the  subject  of  larceny  propter   impo- 
tentiam  owing  to  their  inability  to  escape  capture,  or  to  pass  from  the   posses- 
sion of  the  owner  of  the  land,  though  the  old  birds  may  not   be  the   subject  of 
larceny  (  Stephen's  '  Com. ',  13th  edition,  Vol.  2,  p.  6  ),     Even  if  chanks    are  in* 
a  certain  sense  feroe  natures,  we  think  that  they  should  still  be  regarded    as  in* 
possession^of  the  owner  of  the  chank  hed  propter  impotentiam  and   therefore 
capable  of  being  the  subject  of  larceny.     The  Indian  Penal  Code,  however,    in 
dealing  with  theft  has  no  special  provisions  regarding  animals /srce  or  dontitc^ 
naturce.   The  question  in  each  case  is  whether  the  animal   is  the  property   of 

(1)  72  Am.  Dec,  347;  3  Dutcher,  117.  <2)  IX.R.,  10  Bom.,  193. 
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1(t!other  and  was  dishonestly  taken  out  of  his  possession.  It  Seemn  to  us'  %\Mti 
^here  is  nothing  in  the  nature  of  a  chank,  whether  it  be  the  dead  shell  or  the 
'livin|^  molluse,  which  prevents  it  from  being  the  subject  of  poperty,  and  that 
when  it  lies  in  its  sand  bed  nfider  the  sea  it  is  as  much  in  the  possession,  of  the 
owner  of  the  sftnd  bed  as  are  the  coal  that  lies  buried  in  the  ground  and  the 
snail  that  cravens  on  the  dry  land  and  the  worm  that  burrows  in  the  earth  kk 
possession  of  the  owner  of  the  land  where  they  are  found.  The  exclusive,  pro- 
perty in  these  chanks  has  in  fact  been  held  by  Government  from  time  immemo- 
rial and  has  been  leased  odt  for  the  benefit  of  the  public  revenue,  and  this  is 
in  accordance  with  the  common  law  of  the  country  which  recognizes  the  power 
of  Qovernmerft  to  make  settlements  or  grants  for  purposes  06  revenue  of  all 
unsettled  and  unappropriated  lands  whether  covered  by  water  or  not  covered 
by  water  and,  therefore,  of  the  produce  or  portions  of  the  produce  of  such  lands 
Aori  Das  McA  v.  Mahomed  Jalci{l)),  per  Garth,  C.  J.,  on  behalf  of  the  Full 
Bench,  and   Vireaa  v.  Tatayya{2)), 

In  outt*  view,  then,  the  chanks  which  the  accused  in  this  case  are  alleged 
'to  have  stolen  were  capable  of  being  the  subject  of  theft  and  were  taken,  not 
from  the  bed  of  the  high  seas,  but  from  an  arm  of  the  sea  which  is  part  of  the 
territory  at  British  India,  which  has  been  in  possession  of  the  Crown  firom  time 
immemorial.  It  is  not  denied  that  the  Crown  has  included  the  revenue  deriv- 
able from  the  chanks  in  the  permanent  settlement  of  the  zamindari  under 
Regulation  XXV  of  1802  and  that  the  Ramnad  Zamindar  has  leased  them  to 
'the  complainant.  If  the  taking  of  the  chanks  was  dishonest  it  would  be  theft. 

Wefnust,  therefore,  set  aside  the  order  of  discharge  and  direct  the  Head 
Assistant  Magistrate  to  restdre  the  case  to  his  file  and  dispose  of  it  according  to 
4aw.  In  order  to  prevent  misapprehension  we  may  add  that  if  the  beds  from 
which  the  chanks  were  taken  had  been  off  the  coast  of  Ramnad  in  the  Gulf  of 
Jf annar  (  as  supposed  by  the  Judges  who  first  heard  the  petition  )  instead  of 
in  Palk's  Bay,  our  decision  would  have  been  the  same,  since  the  evidence  of 
effective  occupation  of  the  chanks  beds  in  both  localities  is  very  similar. 

Out  learned  colleague  Sir  Bhashyam  Ayyangar  doeseot  sign  this  judgment 
•as  he  is  no  longer  a  member  of  the  Court,  but  he  has  expressed  his  concurrence 
in  it. 


•^, 


VOL.  XXVIII. 
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Before  Mr.  Jix/6tice  8ti>rahmania  Ayyat  und  Mr,  Justitse 
Sankaran  Nair. 

VENKATRAMA  CfiETTt  (Appellant)  P^EtixioKER.  u  EMPEBDR, 

RESPOXDfiNT.* 

pistrict  M«inicipaHtie8  Act — (Madras)  Act  III  of  1889,  *.  4 — Allowing  oflte^ftsive  hiattei*  to 
flow  ittto  a  *  street' — Discharge  into  drains  not  forming  part  of  street — Detrtitiott  of  *street.* 

A  defendant  Was  charged  under  section  4  of  the  Madras  District  Municipalities  Act  with 
allowing  x>ffenBive  matter  to  floW  from  his  houfee  into  a  street.  The  mattet  Aowed  into  a  drtiln 
-or  ditch  cotistructed  along  the  side  of  the  roadWay.  On  the  question  as  to  whether  any  offe- 
nce had  been  committed: 


(1)  I.L.R.,  llCalc.  434  alp.  444  (2)  t.L.K.j  8  Mad.,  467* 

•  Criminal  Revision  Case  Kos.  64  aad  65  of  1004. 
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Htid^  that  a  **treet'  is  anyway  or  load  in  a  city  having  houses  on  both  sides;  and  that 
In  consedueYice  ihh  definition  excluded  the  drain  or  ditch  on  either  side  of  the  roadway;  thit 
the  drain  was  not  i»rt  of  the  *8treet\  and  that  the  offence  charged  had  not  been  oommitted. 

Charge  of  letting  oflfensive  mattet  from  a  house  flow  into  a  street,  under 
section  4  t)f  (Madras)  Act  III  of  1889.  The  defendant  wm  coniricted  and 
ordered  to  pay  a  fine  of  Rs.  2  and  in  default  to  undergo  simple  imprison- 
ment for  t\vo  days.  The  convictioti  and  sentence  were  confirmed  on  appeab 
Defendant  preferred  this  criminal  revision  petition.  The  facts  are  sufficiently 
»et  out  in  the  judgment. 

K.  NarOyana  Rovb  for  petitiohef; 

The  Public  Prosecutor  in  support  of  the  Convictions. 

Obdek. — In  Criminal  Revision  Case  No.  64  of  l604,  the  peti- 
tioner Venkatrama  Chetti  has  been  convicted  of  letting  offensive  mattef  from 
bis  house  flow  into  a  street^  under  section  4  of  Madras  Act  III  of  1889. 

He  contends  that  the  matter  discharged  from  hh  house  is  not  offensive 
matter  and  has  examined  a  Witness  who  swears  that  the  so-called  offensive 
matter  is  "  thB  water  used  for  bathing  purposes  "  in  his  house.  He  further 
intends  that  the  water  was  not  discharged  into  the  street  but  only  into  a 
tlrain  by  the  side  of  his  house  and  that  such  drain  does  not  form  part  of  the 
Btreet  within  the  meaning  of  Act  III  of  1889. 

It  is  found  by  both  the  lower  Courts  that  the  accused  has  allowed  the 
water  to  flow  into  what  is  called  ill  their  judgments  a  *  drain  '  or  *  ditch  *  con- 
structed alongside  the  roadway. 

The  questioti  therefore  for  decision  is  whethet  this  *  drain  '  or  *  ditch  ^ 
forms  part  of  the  street. 

The  word  '  street '  is  not  defined  in  Act  III  of  1889,  so  we  must  take  h 
to  have  been  used  in  its  ordinary  and  popular  sense.  We  do  not  think  it 
necessary  to  refer  to  the  definitions  of  the  word  in  other  Acts  as  they  do  not 
exclude  the  ordinary  sense  of  the  Word  but  only  extend  the  term  so  as  to 
include  what  otherwise  would  not  be  covered  by  it.  See  Vestry  of  St  Mar^ 
lelington  v.  Barrett  (1). 

What,  then,  is  its  ordinary  meaning  ?  Jessel,  M.  R,  in  Taylor  v.  Gorpo- 
ration  of  Oldham  (2)  accepts  the  following  definition  laid  down  in  the  Imperial 
Dictionary.  "  A  street  is  properly  a  paved  way  or  road  but  in  usage  any  way  or 
road  in  a  city  having   houses  on  one  or  both  sides." 

This  definition  excludes  what  is  called  in  this  case  the  '  drain  'or  'ditch' 
on  either  side  of  th**.  roadway  and  we  must  hold  therefore  that  this  drain  is 
Dot  part  of  the  street 

The  accused  has  therefore  not  allowed  any  matter  to  flow  into  the  'street' 

On  this  ground  the  conviction  must  be  set  aside  and  the  fine,  if  levied, 
refunded. 

Criminal  Revision  Case  No.  65  of  1904;— This  case  follows  our  order 
in  Criminal  Revision  Case  No.  64  of  1904  and  for  the  like  teasobs  as  affe 
recorded  in  our  order  therein,  we  set  aside  the  conviction  and  direct  that  the 
fine,  if  levied,  be  refunded. 


(1)  L.ft.,  9  Q.B.,  283.  (2)  L.B.,  4  Gh.  D.,  305  at  y.  408, 
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1904.  April  18, 21.  I.  L.  R.  28  Mad.  37. 

before  Sir  Arnold  White,  Chief  Justice,  Mr,  Justice  Davies  cyui 

Mr.  Justice  Benson. 

l^  tHE  MATTER  OF  ANUSOORI  SANYASI,  Accused.* 

Criminal  Breach  of  Contract  Act — XIII  of  1859,8.  2 — Complaint  against  Workman  of 
faihire  to  complete  work — Completion  of  work  by  complainant  prior  to  complaint — Main-' 
tainabiltty  of  charge. 

An  employer  applied  for  an  order  under  section  2  of  Act  XIII  of  1869,  alleging  4iat  « 
Voikman  bud  f ^eiveld  an  advance  on  account  of  Ihe  work  and  had  failed  %o  perf<ytu  his  p^rt  •£ 
tbe  oontract.  Prior  to  lodging  the  complaint,  the  employer  had  completed  the  work,  and  he 
claimed  an  ord«r  for  the  repayment  of  the  advance. 

HM^  that  no  order  could  be  made.  The  section  only  applies  when  the  Work  is  unOottr- 
pleted  when  the  complaint  is  made.  It*  the  work  has  been  completed  when  the  complaint  is 
made,  the  Magistrate  has  no  jurisdiction  under  the  section,  though  the  employer  has  a  remedy 
•gainst  the  workman  in  the  Civil  Courts. 

High  Court  Proceedings,  dated  29th  March  1865  (Weir*s  *Law  of  Offences,*  445),  approved* 

The  offence  cr^^ted  by  the  act  is  not  the  neglect  or  refusal  of  the  workman  to  per- 
forw  his  contract  but  the  failure  of  the  workman  to  comply  with  an  order  made  by  the  Magi^ 
fitrate  that  the  workman  should  repay  the  money  advanced  or  perform  the  contract. 

King  Emperor  v.Takasi  Nukayya^  (  I  L.  R.,  24  Mad.,  660  ),  approved. 
Charge  by  an  employer  against  a  workman   under  Act    XIII   of  1869. 
The  fects  of  the  case  appear  from  the  following  judgment  of  the   Stationary 
Sub-Magfsbratte: — 

"  The  complaint  in  this  case  is  that  the  accused,  having  contracted  with 
the  complainant  to  cut  survey  stones  and  having  received  an  advanoe  for  it 
from  hiin,  failed  to  fulfil  the  contract  completely  under  section  2  of  Act 
XIII  of  1859. 

"  The  com{)lainant,  who  is  the  first  witness,  says  that  the  accused  exe- 
cuted a  contract  bond  in  his  favour  on  10th  June  1902  binding  himself  to  cut 
Burvey  stone  required  by  him  within  a  fortnight  and  received  an  advance,  of 
Rs.  64  then,  that,  for  this  amount  of  advance,  the  accused  worked  and  dis- 
charged his  liability,  that  after  this  he  again  advanced  to  him  on  different 
cccaJ>ions  about  Rs.  100  on  condition  that  the  accused  might  do  the  same 
^ork  for  three  months  more,  but  that  the  accused,  having  worked  only  a 
few  days^  went  home  as  he  fell  ill  and  did  not  return  to  work  again  and  that 
consequently  he  (complainant)  completed  his  work  some  five  or  six  months 
ago.  The  complainant  says  that  he  does  not  require  the  accused  to  work 
,for  him  now  as  his  work  was  completed  but  requires  that  the  accused  be 
ordered   to  re{>ay  him   about  Rs.   80  of  advance  still  due  to  him. 

'*  As  the  work  for  which  this  contract  was  entered  into  and  the  money 
advanced  by  the  complainant  was  completed  long  prior  to  this  complaint, 
this   Act  does  not  apply  to  this  case(l). 

He  acuitted  the  accused  under  section  245  of  the  Code  of  Criminal 
Procedure.  The  Sessions  Judge  referred  the  case  to  the  High  Court  after 
giving  notice  to  the  accused  to  show  cause  why  it  should  not  be  reopened 
and  tried  on  its  merits, 

Order — Sir  Arnold  White,  C.  J. — In  this  case  the  complainant  appli- 
ed for  an  order  under  section  2  of  Act  XIII  of  1859  alleging  that  the  accused 
had  contracted  with  him  to  cut  stones,  liad  received  an  advance  on  account 
of  the  work,   and  had  faild   to  perform  his   contract.     The  Magistrate  declined 


o  Case  referred   No.  IG  of    1904. 
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to  make  an  order  against  the  accused  on  the  ground  that  the  work  for  whicfir 
the  contract  was  entered  into  was  completed  prior  to  the  complaint,  I  think 
the  Magistrate  was  right. 

Section  2  of  the  Act  empowers  the  Magistrate,  at  the  option  of  the  com^ 
plainant,  either  to  order  that  the  money  advanced  be  repaid,  or  that  the 
work  be  performed.  I  think  the  section  only  applies  when  the  work  is  un- 
completed when  the  complaint  is  made.  In  my  opinion,  if  the  work  has 
been  completed  when  the  complaint  is  made,  the  Magistrate  has  no  juris- 
diction under  the  section.  In  other  words,  an  employer,  by  doing  the  work 
himself  or  employing  a  third  party  to  do  it  for  him,  loses  his  right  to  proceed 
under  the  section.  In  such  a  case  the  employer's  civil  remedy  is,  of  course, 
open  to  him  but  he  cannot  avail  himself  of  the  penal  enactment.  I  agree 
with  the  ruling  of  this  Conrt(l).  The  records  in  that  case  show  that  the 
work  was  in  fact  completed  by  the  party  who  made  the  contract  bnt  the 
ground  of  the  decision  was  that  the  Act  had  no  application  where  the  work 
oad  actually  been  completed  at  the  date  of  the  complaint.  It  seems  to  me 
that  the  case  In  re  K ot(er{2)  hfis  no  bearing  on  the  present  case.  I  agree 
that  limitation  is  no  bar  to  a  claim  which  a  Magistrate  has  jurisdiction  npder 
the  Act  to  enforce.  In  the  present  case  there  wa»,  in  my  opinion,  do  enforce^ 
able  claim. 

Technically  the  Magistrate  was  wrong  in  acquitting  the  accused.  The 
offence  created  by  the  act  is  not  the  neglect  or  refusal  of  the  workman  te 
perform  his  contract  but  the  failure  of  the  Workman  to  comply  with  an  order 
made  by  the  Magistrate  that  the  workman  repay  the  money  advanced 
or  perform  the  contract  (see  King-Emperor  t,  Takasi  Nukayyec{9)  ).  In 
effect,  however,  the  Magistrate  declined  to  make  any  order  agiHnst  the 
accused. 

I  see  no  reason  to  interfere, 

Davies,  J. — I  entirely  agree  with  the  learned  Chief  Justice.  The 
plain  o^'ect  of  the  Act  is  to  provide  a  speedy  remedy  when  the  work  i«  not 
done.  The  complainant  having  got  the  work  done  had  no  ground  for  invoking: 
the  aid  of  the  llagistrate.     In  other   words  he  has  put  himself  out  of  Court.. 

BensoK,  J. — I  cannot  say  that  the  ruling  referred  to  by  the  Session* 
Judge  and  reported  in  Weir's  *  Law  of  Offences,  p.  465,  is  not  in  accordance 
with  the  strict  letter  of  the  Act.  Section  2  presupposes  that,  at  the  timse 
when  the  defaulter  is  brought  before  the  Magistrate,  the  complainant  has  an 
option  either  to  demand  back  his  advance  or  to  get  an  order  to  have  the  work 
completed. 

But,  if  the  work  has  been  already  completed  the  complainant  cannot  ask 
for  an  order  to  have  it  completed.  He  has  therefore  no  option,  and  the 
condition  presupposed  by  section  2  does  not  exist,  and  the  remedy  by  the 
Act  cannot  be  applied. 

It  is  true  this  view  restricts  the  scope  of  the  Act  in  a  way  for  which  I 
can  see  no  reasonable  ground,  and  shows  that  the  Act  fails  to  deal  effectively 
with  the  mischief  which  the  preamble  recites  that  it  is  intended  to  remedy 
but,  as  the  Act  is  a  penal  Act,  it  must  be  construed  strictly  and  in  favour 
of  the  subject.  The  strict  interpretation  of  the  words  of  the  Act  is  that 
stated  above.  If  the  Legislature  considers  that  the  Act  as  at  present  worded 
does  not  give  effect  to  the  true  intention  of  the  Legislature,  the  remedy  is 
to    aiiieiid  the  ^vording   of  the  Act. 


( 1 )  High  Cimrt  Proceed  in  jrs,  (JaK-d  ^.'tli  March  l^t^i^.  Weir's  *  Law  of  OHcikos,  '  445. 
(1?;  I.  L.  H.,  1 1  M;ul  ,  .r»2.  (3)  I.  L.  K.,  2i  Mad..   OCO 
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1905.  January  €,  9.  I.  Jj.  R.  28  Mad.  90. 

Before  Sir  Ai^old  White,  Chief  Justice,  Mr.  Jiustice  Siibrahviania  Ayyar, 

Mr.  Justice  Davies,  Mr,  Justice  Benson  and  Mr.  Jastioe  Boddam, 

KOTAMRAJU  VENKATRAYADU  [Accused],  Petitioner, 
V,  EMPEROR;  Counter-pi;j  itioner.* 

•         Indian  Penal  Code — ^Act  XLV  of  1800,  ss.  405,   471 — Forgery  and  using  as  genuine   a 
forged  document. 

In  order  to  obtain  admission  to  the  Matriculation  Examination  of  the  Madras  University 
as  a  private  candidate,  V  was  required  to  produce  to  the  Registrar  a  certificate  signed  by  the 
head  master  of  a  recognized  high  school  tliat  ho  was  of  good  character  and  had  attained  his 
twentieth  year.  V  fabricated  the  headmaster's  signature  to  such  a  certificate  and  forwarded  it 
to  the  Registrar  : 

Held  /'SuBRAHMANiA  Atyar  and  Davirs,  J  J.,  dissenting  that  V  was  guilty  of  forgery. 

Per  Sir  Arnold  White,  C.  J. — The  offence  of  forgery  is  complete  if  a  document,  false  in 
fact,  is  made  with  intent  to  commit  a  fraud,  although  it  may  not  have  been  made  with  any 
one  of  the  other  intents  specified  in  section  463.  It  was  not  necessary  having  regard  to  the 
wording  of  section  24  that  the  accused  should  have  intended  to  cause  both  wrongful  gain  to 
himself  and  wrongful  loss  to  the  University.  Both  intentions,  however,  were  present  in  this 
case.  Moreover,  the  false  document  had  been  made  with  intent  to  8upix)rt  a  |^  claim  or  title  ** 
within  the  meaning  of  those  words  as  used  in  section  4B3.  A  claim  to  De  admitted  to  a  Univer* 
sity  examination  is  a  "claim"  within  the  meaning  of  section  463.  It  was  more  clearly  so  in  tho 
prosent  case  as  the  accused  had  a  *'claim"  to  he  exempted  from  the  production  of  an  attendance 
certificate,  upon  satisfying  certain  conditions  preoedent.  An  intended  deprivation  of  property 
is  not  an  essential  element  of  an  intention  to  defraud. 

Per  Benson,  J. — ^Those  decisions  which  ])ro>^ped  on  the  ground  that  an  act  is  not  fraudu- 
lent unless  it  causes  or  is  intended  to  cause  loss  or  injury  to  some  one  would  seem  to  take  too 
narrow  a  view  of  the  meaning  of  the  word  ''frau.lui ':itly"  as  used  in  the  Code.  The  act  of  the 
accused  was  fraudulent  not  merely  by  reason  of  the  advantage  which  he  intended  to  secire  for 
himself  by  means  of  his  deceit,  but  also  by  reason  of  the  injury  which  must  necessarily  result 
to  tke  University  and  thi'ough  it  to  the  public  from  such  acts  if  unrepressed. 

Per  SuakAUMANiA  Ayyar. — The  document  was  not  made  fraudulently  within  the  meaning 
of  sections  4W  and  463  of  the  Code.  Deprivation  of  property,  actual  or  intended,  does  not 
constitute  an  essential  element  in  regard  to  offences  falling  under  sections  465  and  471  of  the 
Indian  Penal  Code;  but  the  deception  must  involve  some  loss  or  risk  of  loss  to  an  individual  or 
to  the  public.  It  is  not  enough  to  show  that  the  deception  was  intended  fo  secure  an  advan- 
tage to  the  deceiver. 

P«r  Davies,  J. — It  had  not  been  shown  that  the  accused  in  making  the  document  hai 
either  of  the  intentions  necessary  to  constitute  it  a  false  document  within  the  meaning  of 
«ectioB  464.  A  mere  intention  to  deceive  does  not  necessarily  imply  an  intention  to  defraud 
or  to  cause  wrongful  loss  to  one  person  or  wrongful  gain  to  another.  A  person  to  l>e  defrauded 
must  suffer  some  harm  or  damage  or  injury  and  there  was  no  evidence  that  the  liogistrar,  as 
representing  the  University,  had  suffered  in  any  of  these  respects.  The  Univerwty  had  been 
deprived  of  nothing  and,  on  the  other  hand,  had  profited  by  the  application  by  the  accused. 
Moreover  the  intention  of  the  accused  wan  to  sultject  himself  to  examination,  which  could  not 
be  deemed  a  thing  of  value,  if  he  failed,  it  ended  in  nothing,  if  he  passed,  he  became  entitled 
to  a  certificate  not  in  consequence  of  the  false   writing  but  on  bis  own  merits. 

[  This  case  is  ref  :  28  All.  3G4  ] 

Charges  of  forgery  and  using  as  j^enuine  a  forged  dooameot,  under  sections  465 
and  471  <rf  the  Indian  Penal  Code.  The  accused  Kotamraju  Venkatrayadu  was  a 
pupil  at  the  A.  E  L.  M.  Colle^iff^,  Quntur,  and  presented  himself  for  the  Matri- 
culation examination  of  the  Madras  University  in  1902,  but  failed  to  pass.  It 
appears  that,  according  to  the  University  Regulations,  there  arc  three  ways  in 
which  candidates  can  obtain  admission  to  the  Matriculation  examination. 
A  candidate  who  has  attended  a  recognised  school,  must  apply  for  examination 
and  support  his  application  by  a  certificate  signed  by  the  headuDuster  of  his 
school,  stating  certain  facts  as  to  his  attendance  *  at  school,    character,    ect.  In 
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the  case  of  private  candidates,  it  seems    that   the   Syndicate     has     power  'to 
exempt  the  candidate  alt<»gether   from    inxlucing   a  certificate   of  attendance 
at  school,   or   if  he  produces  a  certificate  from  the    headmaster  of  a  recognized 
school  to  the  etfect  that  his  character   is  good    and    that     he   has   coropelted 
his  twentieth  year,  he  is     exempted  from  producing   a  certificate  of  attenda- 
nce at  a  school.     The   Chief    Presidency   Magistrate,   before   whom   the   case 
<^me,  said: — "  In  the  present  case,  it   would  seem  that,  after  his  failure,  accu- 
sed was  either  unwilling  or  unable  to  return  to  school   and    therefore   resolved 
to  endeavour   to  secure  admission  to  a   second   Matriculation   examination  in 
1903    by  forwarding  an  application  to   the  Registrar  of  the  University  as  a 
private  candidate,  stating  that  his  age  was  21  in    the   current   year,    omitting 
to  mention  that  he  had  already  appeared    for   examination,   and   which  embo- 
died a  certificate  purporting  to  be   signed  by    the  Rev    Dr.   WolflF,   Principal 
of  the  A.  E,  L.  M.  College,  Ountur,  stating  that   Dr.  Wolff  believ^    accused 
would  have  completed    his    twentieth     year  on   15th     September  1908  and 
was  of  good  character.     On  this  application,   accused    paid  the    prescribed*  fee 
of  Rs.  14,  and  it  was   received  by   the     Registrar  on    14th   September  1903. 
From  the  evidence  of    Mr.  Patterson  it     seems    that    the    University  is   the 
victim  of  so  many  tricks  on  the  [)Hrt   of  candidate^  for   examination,   that  i^ 
keeps  a  regular    mal-practice  register  and   is  constantly   on  its  guard   to  frus- 
trate their  designs.     It  was  speedily  therefore   discovered,    that   the    accused 
had  been  up  for  examination  in  1902  and  had   failed;   that  his  previous  appli* 
cation  for  examination  had  been  made  by  him    as  a  student   of   Dr.    Wolff'a 
College  and  that  in  it  he  had  given  his  age  as  17  and    date  of    birth  as  1885. 
Mr.  Patterson  accordingly  wrote   to  the   accused   for  an  explanation,  and    ta 
Dr.  Wolff  to  enquire    whether  he   had      signed   accused's  second   certificate. 
The  accused    replied     stating     he   had     made     a     mistake  in    saying    his 
age  was  17  in    his  first    application   and  that    he    was    really    19    in    1902; 
he   denied    any     intention     of  deceiving     the   University   and  enclosed  hia 
horoscope   to   prove  his    alleged  age.     Dr.     Wolff  replied   that     the    accused 
was    under    age    and  he    could     not     find  he     signed    his    certificate,     he 
therefore  asked  that  accused's   application   should    be   sent  to   him  for  verifi- 
cation.    Subsequently   Dr.  Wolff  wrote  to     Mr.  Patterson    that  he   had   seen 
accused,  who  had  confessed   that     he  had    forged    Dr.  Wolff's  name    to  hia 
second  application  and  begged  fer  mercy.     A   complains   was   then    made   by 
Mr.  Patterson  on  the  16th  February  1904,   charging   the  accwsed  with  fi)rgery 
and  using  a  forged  document.     On  this,   a   warrant    was   issued   and    accused 
was     arrested    at    Bonagiri      in      the     Nizam's    territories    on    4th    Septe- 
mber 1904.  "  Dealing  with  the  defence,  the  Magistrate   continued :    **  To  these 
charges,  accused  pleads  not  guilty.     He  admits    signing   Dr.   Wolffs   name  to 
exhibit  D  without  his  authority;  that    he   forwarded    that   document   to   the 
Registrar   of  the  University  and  that   he  acted  as  he  did  to   obiiain   admission 
to  a  University  examination;   he  says  he  is  unaware  he  offended  by  these  acts.'* 
On  the  facts  proved  and  admitted  the  Chief  Presidency   Magistrate    oonvicted 
the  accused  and  sentenced  him  to  four   months*  rigorous  imprisonment.     The 
accused  preferred  this  criminal  revision  petition. 

T,  Rungacltariar,  for  the  petitioner,  contended  that  the  document  op 
certificate  was  not  a  false  document  within  the  meaning  of  seetiOB  464  of  the* 
Indian  Penal  Code.  Thece  was  no  dishonesty  here  as  there  had  b^en  no 
wrongful  gain  of  property  to  the  accused  or  loss  to  the  University  (  section  St4 
of  the  Indian  Penal  Code  ).  The  only  question  is  whether  the  certificate  waa 
niadft  fraudulently.    This  certificate   would   enable    the   Syndicate  to  decide 
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whether  the  applicant  should  be  permitted  to  appeat  at  the  examination.  On 
fhe  other  baud,  the  Univer-  ;  gained  the  amount  of  his  entrance  fee.  The 
Accused  intended  to  deceive  bii  I  not  defnuid.  Mere  intention  to  deceive  is 
not  an  intention  to  defraud.  He  cited  Jan  Mahomed  v.  Queen- Empress  (i) 
Qvieen- Empress  v.  Appasami  (2)  and  Blackstone's  Commentaries,*  Vol  IV, 
p.  463.  Section  26  of  the  Indian  Penal  Code  contemplates  an  intention  to 
defraud  some  one  of  something.  The  fraud  must  relate  to  some  property  or  to 
some  right  (  Queen-Empress  v.  Haradhm  (Sj),  who  is  defrauded  here  and 
^f  what  ?  There  is  a  distinction  betweeii  the  word  •  fraudulent  '  in  section  464 
and  the  word  "  fraud  "  in  section  463  uf  the  Indian  Penal  Code.  If  the  false 
certificate  injured  the  University  in  any  way.  then  it  might  be  regarded  as 
fraudulent,  but  the  University  h.is  not  been  uijured  in  mind,  body,  reputation, 
or  property  [see  section  415  of  the  Iridiaii  Penal  Code.]  He  cited  Archibald'^ 
<3riminal  Pleadings/  672,  Reg  v.  Hodgson  (^),  King-Emperor  v.  Srinivasan 
(5),  and  distinguished  Regina  v.  Toshack[iy],  and  Qiieen-Empress  v.  Abbas 
Ali[7],  and   Qv^en-Empress  v.  Soshi  Bhaskaii[S]. 

He  contended  the  ofiFence  of  forgery  had  not  been  made  out. 

The  Crown  Prosecutor  [  Mr.  John  Adam  ]  in  support  of  the  conviction 
ijited  the  following  cases :  Queen-Empress  v.  Ganesh  Kkanderao  and  Qenesh 
DauLt  [9],  Queen- Empress  v  Appasami[lO],  Empress  v.  Dhunum  Kazee[ll], 
Queen-Empress  v.  Abbas  AH  [7]  Kedar  Natk  Chatterjee  v.  King-Emperor 
ll2],Queen-Empres  Kkandusingh  [13]. 

JupQEMKNT — Sir  Arnold  White,  C.J. —In  this  case  one  Kotamroju 
Venkattayadii  ha«  been  convicted  by  the  Chiet  Presidency  Magistrate  of  the 
offence  of  forgery.  He  applies  to  this  Court  on  a  revision  petition  and  asks 
that  the  conviction  may  be  set  aside  on  the  ground  that  he  has  committed  no 
offence  in  law. 

The  facts  are  not  in  dispute.  They  are  fully  set  out  by  the  Presidency 
Magistrate.  So  far  as  they  are  material  to  the  question  we  have  to  decide, 
they  may  be  briefly  staU  u  as  follows: — The  petitioner  was  desirous  of  being 
admitted  as  a  candidate  for  the  Matriculation  examination  of  the  University 
of  Madras.  Th«  regulations  of  the  University  which  provide  for  the  holding 
-of  the  examinatioM  «ind  the  admission  of  candidates  thereto  are  contained  in 
bye-laws  128  to  184.  Bye-law  129  provides  that  except  in  certain  cases,  a 
candidate  for  admission  must  forward  to  the  Registrar  what  is  known  as  an 
^*  attendance  certificate."  bye-law.«,  131,  which  provides  for  the  excepted  cases 
referred  to  in  bye-law  129,  provides  that  a  candidate  who  produces  a  certi- 
ficate from  I  he  headmaster  of  a  recognised  high  school  that  he  is  of  gond 
character  and  has  completed  his  twentieth  years,  shall  be  exempted  from  the 
production  of  the  attendance  certificate  mentioned  in  bye-law  129. 

In  this  case,  the  petitioner  forwarded  to  the  Registar  of  the  University 
A  certificate  that  he  was  of  good  character  and  that  he  had  completed  his  twen- 
tieth year.  The  certificate  purported  to  be  signed  by  the  Rev.  Dr.  Wolff,  who 
js  a  headmaster  of  a  recognised  high  school.  The  certificate  was  not  signed  by 
JDr.  Wolff  It  is  admitted  that  the  petitioner  fabricated  the  signature  of  Dr. 
Wolff,  that  he  forwarded  the  certificate  to  the  Registroi',  and  biiac  he  did  so 
for  the  purpose  of  being  admitted^ to  the  examination. 

'        1 1)  I.  L.  R..  10  Calc,  684.  [2]  I.  U  R.,  12  Mad.,  151.        |3|  I.  L.  R.,  19  Oalc,  880. 

}i\ ,OB56),  Deareley  and  BeU,  3,  )5|  I  L.  R.  26.  Mad.,  72]. 

j«  4  Cox  Crl.  C,  88  |7[  I.  L.  R.,  26  €alc.,  512,  (81  I.  L.  R.  15  All ,  210. 

pl  1.  L.  R.,  18  Bom.,  506  at  p.  515  |iiote|.  )10)  I.  L.  R.,  12  Mad.,  161. 

(II)  L  L.  £..,  d  Calc,  53  at  p.  60.    {12)  5  Jala,  W.  X.,  897.    ^13)  I.  L.  R.,  22  Bom.,  768. 
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The  ctfence  of  forgery  is  defined  in  sections  463  and  464  of  the  Indian 
Penal  Code.  In  order  to  constitute,  the  offence,  the  document  must  be 
false  in  fact,  it  roust  have  been  made  dishonestly  or  fraudulently  within  the 
meaning  of  these  words  as  used  in  section  464,  and  it  must  have  been  made 
^vith  one  of  the  intents  specified  in  section  463.  There  can  be  no  question 
that  the  document  in  this  case  was  false  in  fact  It  has  not  been  contended 
that  it  was  made  "  dishonestly,  ''  within  the  meaning  of  this  word  as'  used 
in  section  464.  It  is  only,  therefore,  necessary  to  consider  ^he  meaning  of 
the  word  "  dishonestly  "  in  so  far  as  it  throws  light  on  the  meaning  of  the 
-word  *'  fraudulently,  "  with  which,  it  is  used  in  collocation.  By  section  24 
-whoever  does  anything  with  the  intention  of  causing  wrongful  gain  to  one 
person  or  wrongful  loss  to  another  person,  is  said  to  do  that  thing  dishonestly." 
By  section  23  ''  wrongful  gain  "  is  defined  as  "    gain  by  unlawful   means   of 

))roperty  to  which  the  person  gaining  is  not  legally  entitled  "  ;  and  *'  wrongful 
OSS  "  is  defined  as ''  the  loss  by  unlawful  means  of  property  to  which  the 
person  losing  it  is  legally  entitled ''  The  doing  of  a  thine  fraudulently  is  defined 
by  section  25:  **  A  person  is  said  to  do  a  thing  fraudulently  if  he  does  that 
thing  with  intent  to  defraud,  but  not  otherwise." 

Possibly  a  distinction  may  be  drawn  between  doing  a  thing  **  with  in- 
tent .  .  .  that  fraud  may  be  committed  "  [  section  463  ]  and  doing  a 
thing  "  fraudulently ',  [  section  464  ].  Such  a  distinction  seems  to  be 
recognised  in  section  239  of  the  Code.  But  to  my  mind  no  distin- 
<2tion  can  be  drawn  between  doing  a  thing  "  with  intent  lo  com- 
mit a  fraud  "  [section  463]  and  doing  a  thing  '*  fraudulently  "  [section  464]. 
Although  the  words  *'with  intent  to  commit  a  fraud  "  are  not  expressly  defined 
I  think  they  mean  the  same  thing  as  "  fraudulently",  i,e.,  to  say,  *'  with  intent 
to  defraud."  It  follows  that  if  it  is  established  that  a  person  does  a  thing 
^'  with  intent  to  commit  a  fraud  "  he  does  it  with  one  of  the  intents  specified 
in  section  463,  and  he  also  does  it  *'  fraudulently  "  within  the  meaning  of  sec- 
tion 464.  It  also  follows,  as  it  seems  to  me,  that  the  offence  is  complete  if  a 
<]ocument,  false  in  fact,  is  made  with  intent  to  commit  a  fraud,  although  it 
may  not  have  been  made  with  any  one  of  the  other  intents  specified  in 
section  463. 

I  am  of  opinion  that  in  the  present  case  the  petitioner  made  a  false 
document  with  intent  to  defraud.  I  entirely  agree  with  the  decision  of  the 
Full  Bench  of  the  Calcutta  High  Court  in  Queen-Empress  v.  Abbas  AH  [1) 
where  it  was  held  that  an  intended  deprivation  of  property  was  not  an 
essential  element  of  an  intention  to  defraud.  In  this  case  the  earlier  Gal* 
"cutta  case  of  Queen-Empress  v.  Haradhan  [2]  was  over-ruled  and  although 
the  Chief  Justice  in  giving  the  opinion  of  the  Full  Bt^ch  does  not  say  so  m 
so  many  words,  I  think  it  is  clear  that  if  the  Full  Bench  had  had  to  answer 
the  question  whether,  on  the  facts  in  Queen-Empress  v.  Haradhan  [2]  the 
accused  in  that  case  had  acted  with  intent  to  defraud,  they  would  have 
answered  it  in  the  affirmative. 

Intending  to  defraud  means,  of  course  something  more  than  deceiving. 
A  tells  B  a  lie  and  B  believes  him.  B  is  deceived  but  it  does  not  follow 
that  A  intended  to  defraud  B.  But,  as  it  seems  to  me,  if  A  tells  B  a  lie  inten- 
ding that  B  should  do  something  which  A  conceives  to  be  to  his  own  benefit 
or  advantage,  and  which,  if  done,  would  be  to  the  loss  or  detriment  of  B,  A 
intends  to  defraud  B.  Sir  James  Stephen,  in  his  'History  of  the  Criminal  Law 
of  Eugland,' Vol.  II,   page   121,  observes:  "Whenever   the   worde  *  fraud/    or 

(1)  I.L.R.,  25  Calc,  612.  (2)  I.L.B.,  19  Cftlc.,380. 
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*  intent  to  defraud/  or  'fraudulently'  occur  in  the  definition  of  a  crime;  two 
ekments  at  least  are  essential  to  the  commission  of  the  crime;  namely,  first, 
deceit  or  an  intention  to  deceive,  or  in  some  cases  mere  secrecy;  and  secondly, 
either  actual  injury,  or  possible  injury,  or  an  intent  to  expose  some  person  either 
to  actual  injury  or  to  a  risk  of  possible  injury  by  means  of  tbat  deceit  or  sec- 
recy.**  ^' This  intent,"  he  adds,  "  is  very  seldom  the  only,  or  the  principal, 
intention  entertained  by  the  fraudulent  person,  whose  principal  object  in  nearly 
every  TMise  is  his  own  advantage  ...  A  practically  conclusive  test  of  the  frau- 
dulent character  of  a  deception  for  criminal  purposes  is  this:  Did  the  author 
of  the  deceit  derive  any  advantage  from  it  which  could  not  have  been  had  if 
the  truth  had  been  known  ?  If  so,  it  is  hardly  possible  that  the  advantage 
should  not  have  bad  an  equivalent  in  loss  or  risk  of  loss  to  some  one  else,  and, 
if  so,  there  was  fraud."  In  his  judgment  in  Queen-Empress  v.  Muhammad 
^a«ed  Jf'Aan  (1)  Banerji,  J.,  after  citing  the  above  passage  from  Sir  James 
Stephen's  work,  observes:  "  Where,  therefore,  there  is  an  intention  to  deceive 
and  by  means  of  the  deceit  to  obtain  an  advantage  there  is  fraud,  and  if  a 
document  is  fabricated  with  such  intent,  it  is  a  forgery,  "  The  Bombay  High 
Court,  in  thfe  case  of  Queen-Empress  v.  Vithul  Na/rayan{2),  which  was  followed 
by  the  Calcutta  High  Court,  in  Lolit  Mohan  Sarkar  v.  Queen-Empress{S) 
accepted  the  interpretation  of  Le  Blanc,  J.  in  Hayeraft  v.  Creasy  (4)  by 
fraud  is  meant  an  intention  to  deceive  whether  it  be  from  any  expectation  of 
advantage  to  the  party  himself  or  from  ill-will  is  immaterial:" 

It  is  not  necessary  to  decide  whether  an  intention  to  secure  a  benefit  or 
advantage  to  the  party  deceiving  by  means  of  the  deceit  in  itself  constitutes 
an  intention  totlefraud.  I  may  observe,  however,  in  this  connection  that  by 
-section  24  of  the  Code  a  person  does  a  thing  dishonestly  who  does  it  with  the 
intention  of  causing  wrongful  gain  or  wrongful  loss.  It  is  not  necessary  that 
there  should  be  an  intention  to  cause  both.  On  the  analogy  of  this  definition 
it  might  be  said  that  either  an  intention  to  secure  a  benefit  or  advantage  on 
the  one  hand^  or  to  cause  loss  or  detriment  on  the  other,  by  means  of  deceit, 
is  an  intent  to  defraud. 

I  am  of  opinion  that  in  the  present  case  both  elements  are  present,  viz., 
an  in tentioa  to  secure  a  benefit  or  advantage  to  the  party  deceiving  and  an 
intention  to  cause  loss  or  detriment  to  the  other  party. 

The  object  which  the  petitioner  had  in  view  in  making  the  false  docu- 
ment was  to  get  exemption  from  the  prodir  ^i(»n  of  an  attendance  certificate 
-and  to  be  admitted  as  a  candidate  for  the,*  examination.  His  intention  was 
1>o  pass  the  examination  (  for  it  cannot  be  presumed  that  he  intended  to  fail  \ 
■ana  his  intention  was  to  secure  such  advantages  as  are  incidental  to  the  por- 
tion of  a  man  who  has  passed  the  examination. 

I  do  not  see  why  all  these  intentions  may  not  rea.sonabIy  be  inferred, 
)>ut  even  if  a  narrower  view  be  adopted  and  the  question  of  intention  is  limi- 
ted to  the  direct  result  of  the  act  of  deceit,  the  petitioner  intended,  on  the 
streng'th  of  the  false  document,  to  secure  his  registration  as  a  candidate  for  the 
^xaraination,  and  this  itself  would  have  been  an  advantage  to  him;  at  any 
ra.te,  he  cannot  be  heard  to  say  it  would  not  have  been.  As  to  the  loss  or 
detriment  to  the  University,  the  University  by  their  bye-laws  prescribe  cer- 
tain qualifications  for  persons  who  desire  to  appear  for  the  Matriculation 
examinAtion.    In  the  case  of  the  candidates  to  whom  bye-law  131  is  applicable 
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who  ure  known  as  *•  private  candidates,"  the  University  say  in  effect,  ^'  W€ 
tnake  it  a  condition  precedent  to  your  obtaining  the  exemption  for  which  yott 
ask,  and  being  allowed  to  appear  for  the  examination,  that  we  should  have 
"before  us  a  certificate,  signed  by  a  responsible  person,  with  means  of  know- 
ledge, as  to  your  respectability."  This  of  course,  is  to  protect  trfie  University 
against  private  candidates  who  are  not  respectable.  If  the  candidate  who  fabri- 
cated the  certificjite  did  so  with  the  intention  that  the  University  should  take 
action  on  it>  it  seems  to  me  it  must  be  taken  that  he  did  so  with  the- 
intention  of  causing    loss    or  detriment    to   the  University. 

As  I  have  stated,  in  my  view,  if  a  false   document  is  tnade  in  fact    ftttd 
there  is  an  intention  to   defraud,  the   requirenients   of  the   law   are   satisfied 
But  I  may  add  that  I  am  of  opinion  that    in    this  ca.se    the    petitioner   made 
the   false   document   with   intent     to   support  a   "    claim   or   title  "  within 
the  meaning  of  these  words  as  used  in  section  463.     The  Univ^sity   say  :  "  If 
you  satisfy  us  that  you  have   complied  with  the  requirements  of    bye-law  131 
we  will  exempt  you  from  the  productictn  of  an  attendance   certificate  and   we 
will  admit  you  to  the  examination.  "     The  can*iidate  says  .  '  I   have  complied 
with  these  requirements,  exempt   me  and  admit  me.  "     li  is   to    be   observed 
that,  under  bye-law  131,  there  is   no   discretion   as    to   exemption   when    the 
certificate  required  by  the  bye-law  is   produc -d.     The   words   are   "   shall    be 
exempted  from  the  production  of  the  eertificHue  of  attendance   required   under 
bye-law  129.  "     I  see  no  reason  for  limiting  the  words  "  claim,  "   as   was    the 
view  of  Mr.  Justice  Norris,  to  a  claim  v  ili    reference  to  jiroperty  (  see  Queen- 
Empress  v.  Haradhan{l)  ),  or,  as  it  was  argued  on  behalf  of  the  petitioner,  it 
ought  to   be  limited  to  a  claim  which  is  enforceable    at  law.     I   agree    with 
the  view    expressed  by  the  Allahabad  High  Court  in  Queev -Em 'press  v.  Soahi 
Bhiuhan{2)y    that  a  claim  to  be  admitted  to    a   University   examination    is    a 
claim  within  the  meaning  of  seetion  463.     Assuming,  f  »r  ihe  sake  of  argument 
that  the  candidate  has  no  claim  to  be  admitted  to  thi  examination,    it    seems 
to  me  clear  ^at  he  has  **  a  claim  "  to  be  exempted  from  the  production  of  the 
attendance   certificate,  since  the  University,  by  their   own    bye-law   give    him 
the  right  to  be  exempted  when  certain  conditions  precedent  are  satris^ed. 

As  regards  the  question  of  intent  to   defraud,   the   balance   of  authority 
appears  to  me  to  be  in  favour  of  the  view  which  J  have    indicated.     The    case 
{Queen-Empress  v.     Soshi  Bhv8han(2)  )    may,   no  doubt,   be   disting^tiisbed 
on  the  facts,    upon  the  ground  that  the  false   document    in    that   case,    if   its 
falsity    had  not  been  discovered,   would  have  enabled    the   j-arfcy    to   attend    « 
law  class  without  paying   the  fees      Sir  John    Edge  points  this   out  in     consi- 
dering whether  the  document    was    made   "  dishonestly.  "     In    dealings    -witli 
the   question    whether  it  was  made  "  fraudulently  "  the  learned    Judge     says: 
.**  That  document  was  further  frandnlently  made  as    having    been    made    with 
the  intention  that  the  prisoner  should,    by   the    use    of  it,   deceive   a    college 
authority  and  obtain  admi  sin     to  a  second-year  law  class.     Illustration    (Jc)  to 
section  464  of  the  Indian    Penal  Code  shows  that  if  A,  without   Bs  authority. 
write  a  letter  and  signs  it  in  B'^  name,  certifying  to  As   character,  intending 
thereby   to  obtain  employment  under  Z,  A  cimmits  foreery,  in  as  much  as  be 
intended  to  deceive  Z  by  the  forgeri  certificate  and    thereby   to    induce    Z    to 
enter  into  an  implied  or  express  cm  tract  of  service.     We  can  see  no  dilTerence 
in  principle  between  the  case  of   i  mnn  making  a  false  certificate  in     order    to 
obtain  employment  and  the  case  of  a  man  making  a  false  certificate  in      order 


(1)  I.  L.  R.,  19  Oalc,  380.  (2)  1.  L.  R.,  15  All.,  2lf). 
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to  ot)taiQ  admission  to\^  law  class.  In  each'  ca!se  the  intention  is  to  deceive 
another  person,  and  thereby  to  obtain  an  advahtagfe,  or  a  privilege  which,* 
without  such  deception,  could  not  have  been  obtained.  "  ^  The  Bbmoay  Sighi 
tionrt  in  QiLeeri'Empreaa  v.  Oanesk  Kkanderao  and  (jdnesfi  J)aulat(l)  ex-, 
pre^  the  opinion  that  illustration  (A;)  shows  that  the  mere  farbrication  oif  a* 
false  certificate  of  character  raises  a  presumption  of  fraud,  and  they  seem,  to 
have  been  of  opinion  that  the  presumption  arose  independently  of  the  question^ 
whether  or  not  the  object  of  the  deception  was  to  induce  the  party  deceived 
to  enter  into  a  contract  of^  service.  It  is  not  necessary  to  go  as  iar  as  this,  but 
as  I  have  already  pointed  out,  if  the  party  who  made  the  false  document  did 
so  with  an  intent  to  defraud,  he  acted  with  o?i«  of  those  intents  specified  in 
sectioix  463  (and  that  is  enough)  and  also  acted   fraudulently. 

In  Queen-Empress  v.  Abbas  Ali(2)  the  certificate  which  was  fabncate4 
was  a  certificate  which  qualified  a  man  to  enter  for  an  examination  as  a 
iaarine  engineer. 

In  the  English  case  o(  Regina  v.  To8hack(S)  the  certificate  which  was 
fabricated  was  a  cetificate  which  qualified  a  man  to  go  up  for  an  examina- 
tion as  a  master  mariner.  In  both  those  cases  the  man  who  fabricated  the^ 
certificate  was  held  guilty  of  forgery. 

The  Calcutta  case  cannot  be  distinguished  on  the  ground  that  the  in- 
tent there  was  an  intent  "  to  enter  into  any  express  or  implied  contract  "  (  I 
assume  for  the  moment  this  would  be  a  ground  of  distinction,  though  for  the 
reasons  I  have  stated  I  do  not  think  it  wotild  be  ),  for  this  Wad  not  th^ 
ground  on  which  t!he  decision  was  based.  Again  in  the  English  caise  the 
indictment  does  not  allege  that  the  act  was  done  with  an  intention  to  obtain 
employment  as  a  master  mariner,  but  with  intent  to  deceive,  injui'e,  pi^ejiidice 
And  defraud  the  said  Corporation  of  Trinity  House,  the  Corporation  oeing  thi&' 
examining  body  in  tl^t  case. 

The  argument  that  there  was  no  intention  to  defraud  in  the  case  before 
us,  because  it  did  not  follow  that  the  petitioner  would  pass  the  estamlnation 
would  have  been  equally  applicable  in  the  two  cases  referred  to.  I  do  nbt  find 
^hat  it  was  ever  advanced.  I  do  nbt  think  that  any  valid  distinction'  6an  be 
drawn  between  cases  where  the  interests  of  the  public  might  have  be^  injuri- 
ously affected  by  the  deceit  and  "cases  where  they  could  not  have  been  sa'' 
affected.  In  the  case  reported  in  Weir's  Criminal  Ruling^,'  piige  332,. 
the  Court  did  not  attempt  to  define  what  C9nstitiutes  "  an  intent  to  defi^ud." 
They  contented  themselves  by  saying  that  it  was  Hot  shown  that  the 
accused  in  that  case  acted  with  intent  to  defraud.  On  the  facts  of  that 
case  such  an  inference  seems  reasonable.  Certain  ryots  wished  to  relinquish 
certain  lands  which  stood  in  the  names  of  their  fathers>  They  were  unable 
to  find  the  karnam,  and  the  accused  in  that  ^se  offered  to  prepare  the  neces- 
sary notices  for  them.  In  the  notices  he  inserted' the  names  of  the  fathers 
and  added  the  countersignatr.re  of  the  karnaA' j»nd  the  names  of  certain  per- 
sons as  attesting  witnesses.  There  was  certainly  no  forgery  so  far  as  the  inser- 
tion of  the  fathers'  names  is  concerned,  since  The  patias  stood  in  their  names. 
The  countersignature  of  the  karnam  was  no  doubt  fabricated  and  the  persons 
whose  names  were  inserted  as  attesting  witnesses  had  not*  in  fact  attested; 
brtt  the  report  says  that  the  coi  ntersignature  of*  the  karnaniL'and  the  attesting 
'witnesses  was  usual,  but  not  compulsory.  There  is  nothing  to  show  that' the 
lands  could  not  have  been  relinquished  wi^^hout  the  countersignature  of  the 
karnam  and  the  attestation  of  witnesses.     The   notices   were    not  doubt  false,^ 

(I)  I.L.B.,  13  Bom.,  506  at  p.  515  (note).     (2)  LL.R.,  25Ca1c.,'o12.      (3; 4  Cox  CrI.  C.  88. 
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but  apparentlj  the  man  who  wrote  them  did  not  do  so  with  the  intentioir,* 
on  the  strength  of  the  false  entries,  of  securing  any  benefit  or  advantage  Uy 
bimielf  or  causing  any  loss  or  detriment  to  anybody  else. 

In  the  case  of  Queen-Empress  v,  Appasami(l)  A  falsely  represented 
himself  to  be  B  at  a  University  examination,  got  a  had  ticket  under  BV 
name,  attended  the  examination,  answered  the  questions  set  and  beaded  add 
signed  the  papers  with  B's  name.  A  was  held  to  have  been  rightly  convicted  of 
forgeiy.  The  Court  found  that  the  intent  on  the  part  of  A  was  two-fold,  (1> 
to  lead  the**University  authorities  to  believe  that  the  examination'  papers- 
were  answered  by  B,  (2)  to  procure  the  grant  of  a  certificate  to  the  effect  that 
B  bad  passed  the  examination.  The  Judges  do  not  say  that  the  first  and 
primary  intention  would  not  have  been  enough  to  meet  the  requirements  of 
section  463.  Supposing  it  had  not  been  the  practice  of  the  Madras  ITniversity 
to  grant  a  testamur  or  certificate  to  those  who  passed  the  examination,  but 
contented  themselves  with  keeping  a  record,  I  venture  to  think  the  decision  of 
Sir  Arthur  Collins  and  Mr.  Justice  Parker  would  have  been  the  same.  Further, 
if  it  was  a  legitimate  inference  in  that,  case  that  A,  by  using  fi's  name,  endea- 
voured to  procure  the  grant  of  a  certificate  that  B  had  passed  the  examination, 
why  should  it  not  be  a  legitimate  inference  in  the  case  before  us  that  the 
petitioner  by  fabricating  Dr.  Wolffs  name,  intended  in  the  event  of  his  passing 
to  procure  the  grant  of  a  certificate  to  himself. 

As  regards  the  case  of  King-Emperor  v.  Srinivasan{2\  the  learned 
Judges  would  appear  to  have  decided  the  case  rather  with  reference  to  the 
word  "dishonestly"  than  with  reference  to  "  fratrdulently.  "  With  the  greatest 
respect  to  these  learned  Judges,  I  find  myself  unable  to  agree  with  their  decision. 

I  think  the  conviction  was  right  and  should  be  upheld.  As  regards  the 
sentence^  taking  into  consideration  all  the  circumstances,  I  think  a  less  severe 
sentence  than  that  which  the  learned  Magistrate  thought  it  his  duty  to  pass,^ 
will  meet  the  requirements  of  the  case.  For  the  sentence  of  four  months* 
rigorous  imprisonment  I  would  substitute  a  sentence  of  six  weeks'  sinaple 
imprisonment. 

SUBRAHMANIA  Ayyar,  J. — The  petitioner  forwarded  in  the  prescribed 
form  to  the  Registrar  of  the  Madras  University  an  application  to  be  rogistered 
as  a  candidate  for  the  Matriculation  examination  that  was  held  in  December 
1903.  The  application  contained  on  the  face  of  it  a  certificate  purporting  ta 
be  signed  by  the  Rev.  Dr.  Wolff,  Principal  of  the  A.E.L.M.  College,  Guntur, 
which  ran  as  follows:  ''  I  hereby  certify  that  to  the  best  of  my  knowledge  and 
belief  Kotamraju  Venkatarayadn  w  ill  have  completed  his  20th  year  before  the 
16th  September  ] 903,  and  that  he  is  of  good  character."  That  certificate  is 
spurious,  the  whole  of  the  writing  thereof,  including  the  signature,  being  in  the 
petitioner's  hand  The  petitioner  was  charged  with  forgery  and  using  a  forged 
document  as  genuine  and  was  convicted  by  the  Chief  Presidency  Magistrate 
and  Fentenced  to  four  months'  rigorous  imprisonment. 

In  the  circumstances  of  this  case  the  point  for  determination  reduces^ 
itself  into  whether,  in  concocting  this  paper,  the  petitioner  acted  "fraudulently" 
within  the  meaning  of  the  provisions  of  the  Code  on  the  p'jint.  It  was  con- 
tended on  behalf  of  the  petitioner  that  that  term  should  be  understood  as 
involving  something  affectiug  ^specific  property  or  right  only.  But  in  Queen- 
Empress  v.  Abbos  Ali(S),  it  w»s  held  by  the  Full  Bench  of  the  Calcutta  High 
Court  that  deprivation  of  piopcriy,  actual  or  intended,  did  not  constitute  an 
fissential    element  in  regard  to  offences  falling  under  sections  465   and  471  of 

(l)LL.U.,  12  Mad.,  151.  (2)  I.L.R.,  25  Mad.,  726.  (3)  I.L.R..25  Calc.,512. 
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tie  Indian  Penal  Code,  This  decision,  there  can  be  no  doubt,  is  perfectl/ 
«onnd,  and  the  narrow  construction  suggested  cannot  be  accepted.  At  the  same 
time  it  is  equally  clear  to  my  mind  that  the  view  that  "  fraudulently  "  implies 
nothing  more  than  a  dece|)tion  intended  to  secure  an  advantage  to  the  deceiver 
,goe8  too  far.  The  observations  of  Banerjee,  J.,  in  QiieeU' Empress  v.  Muhammad 
Saeed  Khan{l),  carefully  read,  lend  no  support  to  such  a  view,  and  that  the 
learned  Judge  could  not  have  intended  to  lay  down  any  such  broad  proposition 
is  manifest  from  the  reference  made  by  him  to  certain  observations  of  Sir 
Fitz-James  Stephen,  wbieh  show,  in  a  way  absolutely  unmistakeable,  tbat  the^ 
advantage  sought  to  be  gained  by  the  deception  should^  to  make  it  fraudulent^ 
involve  some  distinct  loss  or  detriment  to  another,  or  the  likelihood  of  sueh  loss 
or  detriment,  though,  no  doubt,  it  would  ordinarily  be  so  when  an  advantage 
would  accrue  to  the  deceiver.  And  the  same  eminent  writer  when  dealing  with 
the  oflfence  of  forgery,  remarks  thus:  **The  meaning  of  the  phrase  (with  intent 
to  defraud)  would  be  more  exactly,  though  less  neatly,  expressed  if  it  was  with 
intent  to  deceive  in  such  a  manner  as  to  expose  any  person  to  loss  or  risk  of 
loss  "  (Stephen  « *  History  of  Criminal  Law,  ^ed.  of  1883,  Vol.  Ill,  page  187). 
To  hold  otherwise  would  be  tantamount  to  Baying  that  every  deception  effected 
by  a  spurious  writing  is  fraudulent,  and  is  therefore,  a  forgery.  Of  course,  no 
one  has  yet  been  so  bold  as  to  suggest  such  a  definition  of  this  well-known, 
offence.  It  is  impossible  to  conceive  why  the  Legislature  should  have  thou^^ht 
it  fit  to  introduce  the  woixJ  **  fraudulently  "  with  such  iteration  when  defining 
a  *'  false  document  "  in  section  464,  if  it  meant  really  to  make  every  deception 
by  writing  that  is  not  genuine,  practised  with  intention  to  secure  an  advan^ 
tage  to  the  deceiver,  ipso  facto,  a  forgery.  To  have  defined  the  offence  ia 
the  latter  way  would  have  been  far  easier,  and  considering  that  the  phrase 
**  with  intent  to  defraud  "  had  again  and  again  been  the  subject  cf  discussion 
and  consideration  under  the  English  Law,  which  our  Code  has  followed 
{though  not  without  improvements]  in  defining  the  offence,  to  accede  to  the 
view  that  a  mere  advantage  to  the  deceiver  amounts  to  fraud  would  really  be 
to  reject  as  mere  surplusage  what  constitutes  one  of  the  essentials  of  the 
offence.  I  should  not  have  thought  it  necessary  to  have  so  far  dwelt  upon 
this  point  but  for  the  frequency  with  which  the  mere  spuriousucss  of  a  docn- 
ment  is  confounded  with  element  of  fraud  required  to  make  the  writing  the 
subject  of  the  indictable  offence  of  forgery,  in  spite  of  the  pains  taken  by- 
Judges  and  writers  to  accentuate  the  distinction  between  the  two. 

Bearing,  then,  that  latter  element  in  view,  let  us  see  how  the  pret^ent  case 
stands  with  reference  to  the  facts.  Though  the  spurious  paper  referred  to 
the  age  of  the  petitioner  as  well  as  to  the  matter  of  his  character,  yet  the  charge 
on  which  the  petitioner  was  tried  made  mention  only  of  the  statement  as 
to  age,  and,  curiously  enough,  this  statement  was  altogether  ignored  by  the 
Magistrate  he  having  rested  the  conviction  on  the  statement  in  the  paper  m 
to  the  petitioner  s  character  alone.  The  first  point  for  consideration,  therofore, 
is  whether  having  regard  to  the  matter  so  relied  on,  it  can  be  held  that  the 
deceit  intended  to  be  practised  by  the  petitioner  was  such  as  to  expose  the 
Universitv,  at  whose  instance  the  prosecution  was  launched,  to  "  loss  "  or  to 
the  ^  risk  of  loss"  It  is  in  relation  to  this  aspect  of  the  matter,  I  take  it, 
that  the  Magistrate,  in  paragraph  10  of  his  judgment,  introduced  the  words 
'*  at  the  expense  of  the  University  of  Madras  and  to  its  detriment."  The 
Magistrate,  however,  has  not  explained  what  it  was  in  his  opinion  that  consti- 
tuted the  "  expense  '*  or  the  "  detriment";   nor  did  the  leairned    Crown  Pro«e« 

~^^       ~^         U)  i.iTrTsi  ah.,  ua.  • '  * 
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cutor  attempt  to  throw  any  light  on  the  subject  in  tb^  argument  before  ws. 
ne  were  left  to  till  up  this  gap  in  the  prosecution  case  as  we  best  could.  Mr 
Patterson,  the  Registrar,  suggested  in  his  evidence  that  the  detriment  to  the 
University  was  the  loss  of  its  "  prestige/'  in  other  words,  of  its  reputation,  of 
which  the  former  is  the  consequence.*  Now  it  was  not  certainly  a  case  of  the 
University  running  the  risk  of  being  supposed  to  attach  no  importance  to  the 
character  of  its   examinees,  for  it  has  erred  at  all  in  the  matter,  that  could  only 

.liave  been  in  the  other  direction.  Unlike  its  prototype,  the  London  Univer- 
sity, it  insists  on  the  production  of  a  certificate  even  by  a  candidate  for  the 
lowest  of  its  examinations — the  Matriculation.     It  further  conlipes  the  class 

.  of  persons  from  whom  the  candidates  are  to  produce  certificates,  to  Tpembers 
of  the  Senate,  and  beads  of  recognised  educational  institutions.  Again,  in- 
stead of  following  the  negative  form  of  certificate  prescribed  by  the  Alla- 
habad University,  viz,  *'  I  know  nothing  against  the  character  of  the  above- 
named' candidate  which  ought  to  debar  him  from  Matriculation/' it  requires 
the  gr^^ntors  of  certificates  to  give  a  positive  pledge  as  to  the  character  of 
this  class  of  young  and  immature  persons,  imposing  thereby  a  duty  pot  quite 
easy  of  fulfilment  in  strict  consistency   with  the  demands  of  truth  and  remin- 

^  ding  one  of  the  remark  reported  to  have  been  made  by  the  late  Chief 
Justice  of  this  Court  on   the  occasion  of  the  production  of  a  certificate  to  the 

>|Sr<&ct  that   an  applicant  for  enrolment  as  a  vakil — a  young  inan  of  about  25 — 


^tl- /^^^^^^T^rfect   gentleman,  that  he,  the  Chief  Justice,  should     have  thought  no 


[ma,n  of  that  age  could  by  any  one  bo  pronounced  with  safety  to  be  a  perfect 
/  gentleman.  So  far  as  one  can  understand  Mr.  Patterson's  suggestion, 
tne  risk  can  only  be  that  the  appearance  at  an  examination  of  a  candidate, 
without  good  character,  as  if  he  were  one  possessed  of  it,  would  tend  to 
fletract  from  the  prestige  of  the  University.  If  Mr.  Patterson  w^re  right,  it 
mi^ht  as  well  be  said  that  a  theft  or  a  burglary  tends  to  destrpy  the  repu- 
.  tation  of  him  whose  property  is,  or  is  attempted  to  be,  stolen.  The  sugges- 
tion, to  my  mind  is  altogether  fanciful.  It  follows,  therefore,  that  the  convic- 
tion cannot  be  supported  on   the   ground  put  forward    by  Mr.  Patterson. 

If  J  rightly  understood  the  Crown  Prosecutor,  reliance  was  placed  by 
him  on  Retina  v.  Toahack  \1),  and  the  similar  Calcixtta  Full  Bench  case  as 
an  alternajiive  grounrf  for  supporting  the  conviction.  No  doubt,  they  are  in- 
sitances  in  which  risk  of  specific  injury  to  specific  persons  was  absent,  and 
the  conclusion  that  the  spurious  documents  amounted  to  forgeries  was,  as 
I  understand,  the  ratio  decidendi  of  those  cases,  on  the  ground  that 
general  interest  rendered  it  proper  to  hold  that  the  fabrications  there  in  ques- 
tion"' were  indictabie  as  forgeries;  that  is  to  say,  the  fabricator  must,  from 
that  point  of  view,  be  held  to  have  in  the  eye  of  the  law  committed  the 
act  with  intent  to  defraud  within  the. meaning  of  that  term  ii;i  the  definition 
oi  forgery,  as  is  to  be  gathered   from  the   reasons  assigned   by  Anderson,  B.,  in 

'  the  former  c;ise.  Referring  to  the  examination  by  the  Trinity  House  the 
learned  Baron  says  it  was  "a  very  important  public  duty,*  important  to  owners 
of  property  of  this'  description  and  important  to  the  lives  of  those  entrusted 
to  their  care,  an(|  if  inefficient  seamen  and  persons  otherwise  than  ef  good 
character  and  cohdiict  are  appointed  the  unfortunate  subordinates  of  the  ship 

;  are  often  subjected  to  harah  and  iaiproper  treatment  (iZajfina  v.  T69haek\V^ 
Among  the  observations  of  Jardine,  J.,  in  Queen-Empreas  v.  Qan'esh  Khanderaty 
and  (Mniesh  J)o,uli  {2)]  also  relied  on  in  the  same  connection,  those  respecting 
tbe'duty  of'Co.urts  to  attend  to  the  policy  of  the  law  in  determining  whether 

(1>  4  U03^Vrl.-C.,  tJS  aj  p.  41.  (2;  I.L.K.,  13  Bgin.,506  tt  p.  516  (aoUj.       ' 
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/or  »ofc  particular  acts  should  be  held  to  foil  under  tije  category  pf  criip^es, 
Jiave  not  in  thecircuinstapces  here  a  direct  bearing  on  the  aspect  of  the 
case  under  discussion.  But  more  in  point  ^s  Janaon  v.  Driefontelrf,  Gqn^t^li^ 
dated  Mines,  Ltd.  (1),  where  the  House  o/*  Lords,  after  a  review  of  the  autho- 
rities, lay  down  that  public  policy  is  not  a  safe  or  trustworthy  ground  for 
legal  decision.  The  Lord  Chancellor,  in  the  course  of  very  strong  closer. 
vatioDS  on  the  view  of  Vaughan  Williams,  L  J.,  who  had  rested  his  decision  on 
what  he  thought  the  interests  of  the  State  demanded,  while  fully  recognising 
th^  propriety  of  the  application  by  the  Judges  of  established  principles  to  new 
instances  coming  within  the  scope  thereof,  points  out  that  no  Court  has  power 
to  ipvent  a  new  head  of  public  policy  (  see  at  page§  491  and  496  ).  Bishop  ii^ 
his  great  work  on  '  Criminal  Law  '  points  out  that  the  Judges  in  Regina  v. 
Toahack(2\  in  deciding  as  they  did,  went  to  the  "verge,"  8rd  ed..  Vol.  II, 
section  503,  and  it  would  seem  therefore  that  the  |irinciple  of  that  decision 
onght  not  to  be  exteoided  any  j&irther.  Even  if  it  were  otherwise,  it  is  impos- 
sible to  see  any  analogy  in  sijibstance  between  that  and  Queeiri^rEmprest  v. 
Abbas  Ali(S)y  on  the  one  hand,  and  the  present  case  <?tn  the  otli^r.  For  .the 
risk  of  injury  to  life  and  property  resulting  from  a  person  not  possessing 
sufficient  skill,  training,  etc.,  for  exercising  the  calling  of  a  ma^er  mariner, 
or  of  an  engineer,  being  in  charge  of  a  ship  or  dangerous  machinery,  is  so 
manifest  and  serious  that  no  re^onable  man  can  question  its  reality  or  gravity. 
But^  surely,  tl^ere  is  no  comparison  between  such  risk  and  the  detriment 
^supposed  to  accrue  to  the  public  from  a  candidate  not  of  good  character, 
appearing  for  the  Matriculation  examination  as  if  I)jd  were  possessed  of  such 
character,  or  frpm  evasion  of  the  conditions  p^rescribed  by  the  Univecsity  as  to 
pre-Matriculation  studies,  granting  that  the  system  in  vogpe  as  to  that  exami- 
nation }s  flawless.  How  much  less  groupd  is  there  then  for  importing  into 
the  case  any  consideration  of  public  requirement,  having  regard  to  the  views 
authoritatively  and  quite  recently  expressed  as  to  the  deficiencies  of  the  exist- 
ing system.  That  the  members  of  the  University  Commission  condeipp  it  isf 
clear  from  their  report.  Its  supposed  special  merit,  viz.,  that  the  examination 
qualifies  those  who  pass  it  for  tpe  lower  ranks  of  the  QovernQient  service,  con- 
.tributing  as  it  does  considerably  to  the  finances  of  the  University,  is  in  the 
opibion  of  those  ipembers  its  chief  def^ct  requiring  radical  alteration  (  t;i<;{e 
sections  160, 169  jand  170  of  their  report),  and  that  part  of  t}ie  system  which 
relates  to  candidates  in  the  position  of  the  petitioner  and  known  as  private 
jcandidates,  as  obtaining  in  this  and  in  the  Bombay  University,  has  been  singled 
out  for  special  animadversion  apd  immediate  abandonment  {vide  section  166). 
The  very  bye-layir  under  whiciji  the  petitioner  applied  for  the  examinatioq 
afifords  an  illustration  of  the  justice  of  the  criticism  of  the  Commissioners, 
inasmuch  as  the  exemption  virtually  provided  for  by  it  from  the  necessity  oi 
undergoing  the  prior  instruction  considered  essential  to  fit  a  candidate  for 
..entering  on  the  University  course,  is  a  departure  dictated  by  reasons  alto- 
gether unconnected  with  the  Univei-sity.  Surely  few  will  admit  the  expediency 
of  enforcing,  by  the  sanction  of  criminal  punishment,  rules  relating  to  matters 
which  have  apparently  not  as  yet  passed  the  stage  of  experiment,  conducted 
with  not  very  marked  success  by  bodies  themselves  in  the  throes  of  cjianges 
and  busy  gathering  the  experience  so  niuch  needed  to  enable  them  to  mooHd, 
80  far  as  is  permitted  by  the  i^o  means  favourable  circun^stano^  undjer  wh^oh 
they  have  to  work,  a  fairly  good  systen>  of  University  education. 

(1)  1L.B.,  (1902),  A.C.^  494.  (2)  4  Cox  Ca  C,  38  at  p.  41.        " 

(3)  I.L  R.,  25  Calc,  612. 
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Apart  from  aU  thifl,  :there  is  the  consideration  that  to  make  the  wordf 
^*  fraudulently  "  or  "  with  intent  to  commit  fraud  "  cover  acts  such  as  thia 
which  have  come  to  be  spoken  of  as  "  examination  malpracticen  "  would  bo 
to  subject  youths  guilty  of  fcuch  acts,  while  still  juveniles  in  the  strict  sense 
of  the  turm,  to  the  contaminating  influences  of  the  prison  fit  only  for  hard- 
ened offenders.  To  save  persons  of  such  impressionable  age  from  the  degra^ 
•dation  attendant  4ipon  their  being  brought  to  trial  and  punishment  in  the 
usual  way,  it  has  been  found  necessary  in  countries,  where  the  matter  has 
received  ihat  attention  it  deserves,  to  establish  a  new  tribunal  called  the 
"  Juvenile  Court  "  (see  iBeports  of  the  Mosely  Education  Commission  to  the 
United  States.  October— December,  1903,  Truant  and  Reformatory  schools, 
pages  360  to  375).  Eeferring  to  this  tribunal  it  is  observed  in  the  report 
cited:"  An  istitution  of  scorn  at  its  origin,   it  is  to-day   respected    as   the 

Sreateet  moral  force  in  nipping  the  germ  of  crime  and  in  the  promise  of  re- 
ucing  the  number  of  penal  settlements  which  form  the  blight  of  every 
nation."  One  of  the /eatures  of  this  tribunal  is  that  the  public  is  not  ad- 
mitted while  the  Judge  sits,  a  few  seats  only  being  provided  at  the  back  of 
the  hall  for  parents  of  the  person  under  trial  and  the  witnesses  in  the  parti- 
cular case.  The  trial  itself  aims  at  mnking  the  proceeding  look  like  a  private 
meeting  for  ad  vice  and  exhortation,  severe  discipline  being  enforced  only  in 
cases  calli^ig  for  it.  In  pages  364  and  £65  of  the  same  report  will  be  found 
an  instructive  account  of  other  methods  of  such  a  Courr,  methods  incapable 
of  being  brought  in  a  line  with  the  procedure  of  the  ordinary  tribunals  With 
such  notable  signs  of  the  times  before  us  one  may  well  decline  to  invoke  the 
argument  of  policy  for  the  purpose  of  bringing  within  the  clutches  of  the 
general  criminal  law  the  class  of  juvenile  otfenders  referred  to,  in  connectioa 
with  delinquencies,  the  effect  of  which  on  the  well-being  of  the  community 
is  so   intangible. 

I  hold  that  the  spurious  document  in  question  was  not  made  fraudu- 
lently within  the  meaning  of  sections  464  and  463  of  the  Indian  Penal  Code. 
This  conclusion  is  not.  in  my  opinion,  inconsistent  with  the  actual  decisions  in 
the  cases  relied  on  by  the  prosecution.  In  Queen- Empresi  v.  Saahi  BhtiakanXl) 
the  facts  established  a  dishonest  intention  within  the  meaning  of  the  Code 
and  the  conviction  was,  therefore,  right.  In  Queen-Empresa  v.  Muhammcut 
Saeed  Khan(2),  if  the  assumption  there  made  by  Banerjee,  J.,  that  the  falsi- 
fication of  the  character  and  the  service  roll  to  which  the  charge  related  would 
have  effected  other  public  servants  injuriously  be  right,  that  certainly  would 
distinguish  that  case  from  the  present,  since  the  suggestion  of  anything  analo- 
gous to  it  in  respect  of  other  candidates  could  not  be  made  here  without 
resorting  to  extravagant  fiction  totally  inadmissible,  at  least  in  the  adminis- 
tration of  the  Criminal  law.  In  Queen-Emprese  v.  Ohanesh  Ktianderao  and 
Oanesh  Davlt(ZX  the  charge  was  under  the  latter  part  of  section  182  of  the 
Indian  Penal  Code  and  the  decision  proceeds  directly  and  expressly  on  the 
ground  that  no  question  of  injury  arose  in  the  case.  (^ueen-Einpi^eBs  v,  Vithal 
Narayav[4i],  considered  in  the  light  of  the  comments  made  thereon  by  Jardine, 
J.,  should  be  understood  as  capable  of  being  rested  on  the  ground  that  the  enter- 
tainment of  the  party  referred  to  in  the  case  as  Earkoon  was  so  detrimental  to 
public  interests  as  to  make  the  act  fraudulent  on  the  principle  of  Reginav, 
To8hack{6].  In  Queen-Empress  v.  Appasamt[6]  the  nsk  of  loss  was  risk  of  loss  of 

(1>I.L.R.,16AII.,210.  (2)I.L.R.,21  All.,  113. 

(3)  I.L.R.,  13  Bom.,  506  at  p.  615  [nofo],    (4^  IX.R..  13  Bom.,  515  [note]. 

(5)  4  Cox  CrJ.  C,  38  at  p.  41.  ^QJ  I.L.R.,  12  Mad.,  16U 


Digitized  by 


Google 


t  If.  R.  28  Mad.  dd.  S«7 

the  property  of  the  University,  viz.,  the  certificate  to  which  the  leisirned  JTudget 
in  t^rms  refer.  Unlike  this  last  cade  no  intention  as  to  what  would  have  hap- 
pened had  the  petitioner  been  registered,  that  is  to  say,  as  to  whether  he  would 
have  actually  appeared  at  the  examination,  and  if  he  did,  as  to  what  farther 
advantage  it  would  have  been  possible  for  him  to  seek  or  obtain,  can  rightly 
be  attributed  to  the  petitioner  ;  and  with  reference  to  the  rule  that  a  mau 
must  be  taken  to  intend  the  natural  consequences  of  his  act,  alt  that  can 
properly  be  said  in  regard  to  the  petitioner  is  that  in  making  the  false  certi- 
ficate he  only  intended  to  be  placed  in  a  position  that  would  enable  him  to 
ttppear  at  the  examination,  everything  beyond  it  being  too  remote  to  be 
treated  as  the  natural  consequence  of  his  act.  The  passage  cited  from 
Mayne's  '  Criminal  Law  (edition  3,  page  821  )  was,  it  appears  to  me,  clearly 
Hot  intended  by  the  learned  author  to  apply  to  such  a  case  as  the  present. 
Were  it  otherwise,  I  must  with  all  deference  say  I  could  not  agree  with  him 
in  the  absence  of  any  thing  in  the  passage  to  enable  one  to  gather  what 
could  be   the  loss  or  the  risk  of  loss  in   a  case  such  as  this. 

I  would,  therefore,  allow  the  petition,  set  aside  the  conviction  and  sen- 
tence, and  direct  the   petitioner  to  be  discharged. 

Davies,  J. — The  nccueed,  in  order  to  obtain  admission  as  a  candidate 
at  the  Matriculation  examinntion  of  the  Madras  University  in  1903,  forward- 
ed with  his  application  to  the  Registrar  a  certificate  regarding  his  character 
and  age  without  which  he  would  not  have  been  admitted  to  the  examination. 
That  certificate  purported  to  be  signed  by  the  Rev.  Dr.  Wolff  But  it  waa 
not  signed  by  that  gentleman.  The  accused  himself  had  written  Dr.  Wolffs 
signature.  For  this  act  and  for  nothing  else  (because  it  is  not  proved  that 
the  statements  made  in  the  certificate  were  in  themselves  false)  the  accused 
has  been  convicted  of  the  offence  of  forgery  as  defined  in  section  463  of  the 
Indian  Penal  Code.  It  is  needless  to  say  that  to  convict  a  person  of  a 
crime  it  must  be  strictly  proved  that  it  ha**  been  committed  in  law.  It  is  not 
enough  to  show  that  ho  has  been  guilty  of  immoral  or  sinful  conduct.  Now 
the  essential  element  in  the  crime  of  forgery  is  the  making  of  a  "  false  docu- 
ment." To  constitute  a  document  a  "  false  document  "  within  the  meaning 
of  section  464tvfthe  Penal  Code,  it  must  be  shown  that  it  was  made  with 
such  an  intention  as  is  implied  in  the  term  "  fraudulently  "  or  in  the  term 
^*  dishonestly."  These  terms  are  defined,  the  former  as  implying  an  inten- 
tion to  defraud,  and  the  latter  as  implying  an  intention  to  cause  wrongful 
gain  to  one  person  or  wrongful    loss  to  another. 

It  is  not  shown  that  the  accused  had  either  of  these  intentions.  His 
intention  was,  no  doubt,  to  deceive  the  Registrar  of  the  University  into  the- 
belief  that  a  certain  gentleman  had  certified  that  he  was  a  fit  candidate  for 
admission  to  the  Matriculation  examination.  But  mere  intention  to  deceive 
^es  not  necessarily  imply  an  intention  to  defraud  or  to  cause  wrongful  loss 
to  one  person  or  wrongful  gain  to  another.  It  was  not  alleged  by  the 
prosecution,  and  it  was  not  found  by  the  Chief  Presidency  Magristrate,  that 
the  accused  had  acted  with  the  intention  of  causing  wrongful  loss  to  one 
person  or  wrongful  gain  to  another,  so  that  the  accused  did  not  act  '*  dis- 
honestly" So  the  only  question  is  :  Did  the  accused  act  "  fraudulently,  " 
that  is,  with  intent  to  defraud  ?  Neither  the  chief  Presidency  Magistrate 
in  his  judgment,  nor  the  Crown  Prosecutor  in  his  argument  before  us,  has 
shown  in  what  way  the  accused  intended  to  defraud,  or  in  fact  di*l  defraud 
the  University.  A  person  to  be  defrauded  must  suffer  some  harm  or  damage 
or  injury,     and  there  is  not  a  tittle  of  evidence  that  the    Registrar  as  repre- 
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sentitig  ttie  University  has  suffered  in  any  of  these  respects.  The  chief 
Fre^dendy  Magistrate  has  foiihd  that  the  act  of  the  accused  was  to  the 
**  detriment  "  of  the  University ;  he  does  not  explain  of  what  that  "  detri- 
ment; "consisted.  I  find  it  impossible  to  see  in  what  way  the  University  of 
Msfdras  has  been  injuriously  affected  by  the  conduct  of  the  accused  Thd 
Uniyersity  has  beeii  deprived  of  nothing.  On  the  other  hand,  they  have  con- 
fisca^ted  the  examination  fees  of  Bs.  14  paid  by  the  accused  without  go- 
ing to  the  expense  of  examining  him  and  have  thereby  made  a  clear  pro&t 
out  of  him.  It  is  only  the  accused  who  has  been  damnified.  In  none  of  the 
cases  cited  before  us  are  the  facts  on  all  fours  with  the  facts  in  this  case,  except 
in  the  one  case  of  Qaeen-EmpresB  v.  Haradhan{\)  where  it  was  held  that 
the  offence  of  forgery  had  not  been  committed.  That  is  the  view  I  must 
take  here.  I  think  I  am  correct  in  stating  that  in  all  the  cases  where  con- 
victions were  held,  the  accused  had  obtamed  something  that  the  Court  con- 
sidered  to  be  of  value. 

The  illustration  (  A;  )  to  section  464  of  the  Penal  Code  sets  out 
the  intention  as  one  to  "  obtain  employment. "  That  is,  of  course, 
a  material  or  substantial  advantage.  But  in  this  case  the  sole  intention  of 
the  aocused  was  to  subject  himself  to  the  ordeal  of  an  Examination,  which 
can  hardly  be  deemed  to  be  a  thing  of  value  and  in  which,  if  he  had  failed, 
it  ended  in  nothing,  and  if  he  had  passed,  entitled  him  tb  a  certificate,  which 
certificate  he  would  have  obtained,  not  in  consequenc  e,  be  it  observed,  of 
the  false  writing  but  upon  his  own  merits  as  an  examinee.  I  am,  therefore, 
clearly  of  opinion  that  the  offence  of  forgerv  has  not  been  committed  and 
would  reverse  the  conviction.  In  any  caso  tne  sentence  of  rigorous  imprison- 
ment  for  four  months  should  be  reduced,  as  it  seems  to  me  unduly  severe  for 
a  trick  played  by  a  youth  of  twenty  who  had  already  been  disgraced  and 
punished  for  his  misconduct.  I  would  reduce  the  term  of  imprisonment  to 
that  already  suffered,  namely,  eleven  days. 

Benson,  J. — I  have  no  hesitation  in  agreeing  with  the  learned  Chief 
Justice  that  the  conviction  is  right  and  ought  to  be  upheld.  It  is  admitted 
that  the  accused  himself  wrote  the  certificate,  which  falsely  purported  to  be 
signed  by  the  Rev.  Dr.  Wolff,  certifying  the  accused's  age  and  character.  It  is 
also  admitted  that  he  sent  it  to  the  Registrar  of  the  University,  intending 
thereby  to  deceive  the  University  authorities  into  the  belief  that  he  was 
qualified,  in  accordance  with  the  bye-laws  of  th<^  University,  to  appear  for  the 
Matriculation  examination,  whereas,  in  fact,  he  was  not  so  qualified.  The  only 
question  is  whether  this  act  of  the  accused  was  done  "fraudulently"  ahd  "with 
intent  to  commit  fraud"  within  the  meaning  of  the  Indian  Penal  Code.  If  the 
false  certificate  was  written  "fraudulently,"  the  accused  made  a  "false  document" 
as  defined  in  section  464  of  the  Indian  Penal  Code,  and  if  he  made  a  &lse 
document  "  with  intent  to  commit  fraud"  he  was  guilty  of  forgery  as  defined  in 
section  463  of  the  Indian  Penal  Code,  and  was  rightly  convicted.  The  word 
"fraudulently"  is  defined  in  section  25  of  the  Code  in  the  following  way:  •*  A 
person  ia  said  to  do  a  thing  fraudulently  if  he  does  that  thing  with  intent  to 
defraud,  but  not  otherwise.  "  The  word  "  defraud  "  is  not  defined  in  the  Code 
and  the  meaning  of  the  word  "fraudulently"  is  thus  left  open  to  argument  with 
reference  to  the  meaning  of  the  word  "  defraud.  "  The  frainer^'of  the  Code, 
conscious  of  the  infinite  diversity  of  fraud  and  of  the  protean  forms  it  'could 
{  assume,  no  doubt  thought  it  best  to  attempt  no  more  explicit  definition  but 
to  leave  it  to  the  judicial  consciousness  of  the  Judge  to  determine  in  each  case 

(1)I.l7r7j'9  Calc,  880. 
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^liether  tlie  act  alleged  'vviis  one  done  with  intent  to  defraud  or  without  suet 
intent.     It  was  argued  before  us  that  the  word  implies  that   some  person  has 
been  or  is    to  be  d^priv^ed  of  something,  and  some  of    the  other   earlier  deci- 
sions  o*  the   Indian  Courts  lend  support  to  this  view,   but   it   has   been   un- 
animously negatived  by   a  Full   Bench  of  five    Judges  of  the  Calcutta  High 
Court  in    the  recent  case  of  Qxceen'Emjyress  v.  Ahbas  Ali{l)  in  which  all  th« 
earlier  cases  were  referred     to   in    the    argument     It  is   there   pointed    ou> 
that  the   word  *'  deft-aud  "  is   of  double  meaning,   in  that   it   either   may  or 
ruay    not   imply  deprivation,  and   that   its    meaning   in   the   Code    must   be 
Ibund  by  reterence  to   the  context  in    wiiieh  the  word  **  fraudulently  "  occurs 
in  the   Code.     It  is   pointed  out  ihat  in  the  definition  of  a   false    document 
the  making  of  the    document    must  be   "dishonestly   "  or  "fraudulently"; 
that  "  fraudulently '^    is   therefore  something   diiferent   from   "  dishonestly,  ** 
bub    that  "  if  it   be  held  that  fraudulejitly  implies  deprivation   either   actual 
or  intended,  then  apparently  that    word    would  perform  no    function    which 
would    not    have  been  fully  performed  by  the  word  '  dishonestly.  '  and  its   use 
would  be    mere  surplusage    "   In    this   (connection    I    would   refer  to   several 
sections  of  the   Code  (  e.  </,,  sections  261,  2C3,  264),  in  which    the   expression 
tised    is"  Whoever  fraudulently  or  with    intent  to  ca^ise  loss  '\    etc.     In  these 
sections  it  is    clear   that  "  fraudulently  "  is   not  to  be  limited    in  its    applica* 
tion    to  ca.ses  in    which  loss  is   caused.     The  learned  Judges  then    go  on    to 
point  out    that  there   is  even  a  stronger   reason   for    their  conclusions   based 
on    the  terms  of   section    463    itself.     They   say    "  section  468   defines    the 
offence   of  forgery,  and  in   so   doing   prescribes  the  intent   necessary   to  thali 
offence.  "     The  words  of  the  section   are   as   follows  :   "    Whoever  makes  any 
fcilse      document     or      part    of      a     document      with      intent     to      cause 
■damage    or     injury   to    the   public,   or     to   any     person,     to     support    any 
claim   or  title,  or  to  cause    any  person  to  part  with  property,   or   to   enter  into 
4\ny  express  or  implied  contract,    or    with   intent    to    commit   fraud,   or   that 
fraud   may  be  committed,  commits  forgery.  "     The  "  section  contemplates  two 
■classes  of  intents,  and  it  is  clear  (especially  if  regard   be  had  to  the  context) 
(hat  it  is  not  an  essential  quality   of  the   fraud   mentioned    in   the     section 
that   it  should     result  in  or  aim  at  the  deprivation  of  property.     If  this   be 
«o   it  cannot  be  supposed  that  the  definition   of    a   false   document    which  is 
but  a   part  of  the  definition  of  forgery   requires  as  a   condition   of  criminality 
*n  intent  different  in  its   quality  and  its  aims   from  that  prescribed  by  section 
463.  "     To  this  reasoning   I  would  add  that  a  consideration  of  illustration  {k) 
to   section  464    necessarily   leads  to    the  same  conclusion,  and,  in  fact,  actually 
<;over8  the  present  case.     In  that  illustration   it   is   stated   that    it  is   forgery 
if  A,  without  B's  authority,  writes  a  letter  and  signs  it  in  B*s  name,  certifying 
to  As  character,   intending  thereby    to   obtain   employment   under  Z.    The 
obtaining  of  employment  in  this    way    does   not    necessarily   deprive   Z    of 
anything  or  necessarily   cause  him   any  loss   or  injury,  yet  the   Code  declares 
that  As  act    is  forgery.     But  to  constitute  forgery   there  must   be  a  false   do- 
•curacnt  as  defined  in  tJie  Code  which  implies  that  the  document  must  be  made 
"  disho»estly   or    fmudulently.  "     It  follows   that   the    framers  of  the    Code 
regarded  the  writing  of  such  a  letter  as   a   fraudulent   act,  though  it  did  not 
necessarily  involve  any    loss  or  injury  or  intended  loss  or  injury  to  Z. 

Those  decisions,  therefore,  which  proceed  on  the  ground  that  an  act  is 
ttot  fraudulent  unless  it  causes  or  is  intended  to  cause  loss  or  injury  to  some 
one  would  seem  to  take  too  narrow  a  view  of  the  meaning  of  the  word  **  frau- 
dulently "  as  used  in  the  Code. 

(l)I.L.R.,125Calc.,512. 
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Can  it  be  doubted  for  a  moment  that  the  act  of  the  accused  in  the  pre- 
sent case  was  at  least  as  fraudulent  as  that  of  the  person  in  illustration  (k)  who 
wrote  the  false  character  in  order  to  obtain  employment  ?  To  me  it  seems  that 
it  was  every  whit  as  fraudulent  and  even  more  deserving  of  repression 
cinder  the  penalties  of  the  criminal  law.  No  doubt  a  different  view  was  taken 
by  this  Court  in  the  case  of  King-Emperor  v.  Srinivamn  (1)  and  in  Queen- 
Empreae  v.  Haradhan{2).  but  the  latter  has  been  over-ruled  in  the  Full  Bench 
case  already  referred  to,  and  in  the  former  no  authorities  are  cited  to  support 
the  view  adopted.  The  decision  seems  to  proceed  on  the  ground  that  the 
word  "  fradulently  "  bears  the  narrow  construction  contended  for  by  the  appel- 
lant's vakil  in  this  case  and  which  I  have  shown  to  be  incorrect. 

The  act  of  the  accused  was  undoubtedly  fraudulent  and  a  forgery  in  the 
popular  acceptance  of  these  terms  and  also  in  my  opinion  according  to  the 
strict  letter  and  intention  of  the  Indian  Penal  Code.  The  accused  intended 
to  deceive  the  University  authorities  into  the  belief  that  he  was  entitled  in 
accordance  with  their  bye-laws  to  appear  for  the  Matriculation  examination 
when,  in  fact,  he  was  not  so  entitled,  and  thereby  to  gain  an  advan- 
tage for  himself,  viz.,  leave  to  appear  for  the  examination,  an  advantage  which 
he  valued  and  would  have  purchased  for  a  sum  far  above,  let  ns  say,  Rs.  10. 
As  Mr.  Mayne  remarks  in  dealing  with  similar  cases: — **  If  then,  it  would 
have  been  an  undoubted  forgery  if  the  document  had  been  fabricated  for 
the  purpose  of  obtaining  Rs.  10,  how  can  it  be  less  a  forgery,  because  the 
object  sought  was  something  not  measurable  by  money  but  of  far  greater 
value."    (  Criminal  Law  of  India.  1896  ed.,  page  757.  ) 

I  am  of  opinion  that  the  act  was  fraudulent  not   merely  by  reason  of  the 
advantage   which  the  accused  intended  to  secure  for  himself  by   means   of  his 
deceit,  but  also  by   reason  of  the  injury  which   must   necessarily   result  to  the 
University,  and  through  it  to  the  public  from  such  acts    if  unrepressed.    The 
University  is  injured,  if,    through  the  evasion  of  its  bye-laws,  it  is   induced  to 
declare  that  certain  persons  have  fulfilled  the  conditions  prescribed  for  Matri- 
culation and  are  entitled  to  the  benefits  of  Matriculation,  when,   in  fact,  they 
have  not  fulfilled  those  conditions,  for  the    value  of  its   examinations  is   depre- 
ciated in  the  eyes  of  the   public   if  it   is   found  that   the   certificate   of  the 
University     that   they     have    passed    its    examinations     is     no   longer    any 
guarantee  that  they  have  in  truth  fulfilled   the  conditions   on  which  alone  the 
University  professes  to  certify  them  as  passed,  and  to  admit  them  to  the  bene- 
fits of  Matriculation.     It  must  not  be  forgotton  that  the  Matriculation  exami- 
nation is  one  that  qualifies  those  who    pass  it  for  a  great  number  of  appoint- 
ments in    the  public  service,  and  the  public  are   liable   to   the   gravest   injury 
if,  through  deceit,  the  regulations  made  by  Government   and     the  University 
to  secure  a  certain  standard  of  qualifications  in  the  servants  of  the   State  are 
rendered  nugatory  and  futile.    In  the  English   case  of  Regina  v.   I'oshacMS) 
the  certificate   fabricated  was  one   which  enabled  a  man  to  go  for  an   examina- 
tion as  a  master  mariner,  and  the  indictment  alleged  that  the  act  was  done  with 
intent   *'  to  deceive,  injure,  prejudice  and   defraud  the   said  Corporation  of  Tri- 
nity  House,"  which  was  the   examining  body  in    that  case   as   the  University 
is  in  this.     In  the  Full  Bench  case   of  Queen-Empress  v.    Ahbas  Ali{4t)  the 
spurious  certificate  was  one  regarding  service  and  character  which  was  required 
as  a  qualification  precedent  to  the  accused  being  admitted   to  an  examination 
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for  a  certificate  of  competency  as  an  engine-driver  of  ocean-going  steamers;  Iw 
both  these  cases  the  accused  was  convicted  of  forgery,  and  I  do  not  think 
that  any  valid  distinction  can  be  drawn  between  those  cases  and  the  present. 
If  the  validity  of  the  conviction  requires  that  there  should  be  a  risk  of  injury 
to  the  public  in  consequence  of  the  accused  being  improperly  admitted  to  the 
examination,  it    can  hardly   be    contended    that    the   risk  of  injury   to   the* 

f)ublic  from  the  introduction  of  men  of  no  character  into  the  public  service  i» 
ess  than  from  admitting  such  men  to  be  master  mariners  and  engine-drivers. 
The  extent  to  which  malpractices  like  the  present  prevail  may  be  indicated 
by  the  fact  that  in  a  single  recent  issue  of  the  Fort  St  George  CrekzetU  a 
notification  was  published  in  which  over  fifty  candidates  were  prohibited 
for  a  longer  or  shorter  time  from  appearing  for  the  University 
examination  in  consequence  of  having  been  found  guilty  of  sending  in  false 
certificates,  or  of  making  false  statements,  in  order  to  induce  the  University 
to  accept  them  as  qualified  candidates.  Such  a  state  of  things  indicates  a 
standard  of  morality  which  if  not  reprobated  by  the  better  men  among 
the  educated  classes  must  be  fraught  with  danger  to  the  public  welfare.  1 
think  it  is  well  that  the  law  does  stigmatize  acts  like  that  of  the  accused  in  this 
case  as   offences. 

The  Courts  have  ample  power  to  graduate  the  punishment  according: 
to  the  true  requirements  of  justice  in  e»ich  case.  I  concuF  with  the  learned. 
Chief  Justice  in  holding  that  in  all  the  circumstances  of  this  case  the  re- 
quirements of  justice  will  be  met  by  the  reduced  sentenee  proposed  by  hinv 
in  lieu  of  that  imposed  by  the   Magistrate. 

BopDAM,  J. — As  I  entirely  agree  with  the  learned  Chief  Justice  and 
with  Mr.  Justice  Benson  that  the  conviction  is  right  and  should  be  confirm-^ 
ed  for  the  reasons  stated  by  them  in  their  respective  judgments,  it  is  not 
iR*ces>giry  that  I  should  go  over  the  same  ground  again  It  is  clear  to  me- 
that  the  accused,  by  making  and  sending  the  spurious  certificate,  made  and> 
sent  it  with  the  intention  of  deceiving  the  University  authorities.  He 
further  intended  thereby  to  gain  what  he  conceived  to  be  an  advantage  to 
himself  to  the  prejudice  of  the  right  of  the  University  authorities  to  have  a 
genuine  and  reliable  certificate  as  to  his  age  and  character  before  permitting^ 
him  to  enter  for  the  examination.  He  did  it  to  support  a  claim  or  title  to  be 
permitted  to  enter  for  the  examination,  without  in  fact  having  any  claim 
or  title  to  do  so  under  bye-laws  of  the  University,,  intending  that  the 
University  authorities  should  be  deceived  by  the  betief  that  the  spurious 
document  which  he  had  made  and  sent  was  a  genuine  and  reliable  certificate 
as  to  his  age  and  character  and  that  the  requirements  of  the  bye-laws  o£  the 
Univei-sity  had  been  fully  complied  with  in  his  case  and  the  rights  of  the 
University  thereby  duly  safeguarded.  What  he  intended  in  making  the 
document  is  proved  by  his  sending  it  to  the  University  authorities  for  the 
purpose  of  supporting  his  claim  or  title  to  enter  for  the  examination.  He, 
therefore,  made  a  false  document  fraudulently  ;  that  is,  with  intent  ta 
commit  fraud  and  not  otherwise,  and  as  he  made  it  with  intent  to  support 
a  claim  or  title  and  with  intent  to  commit  fraud,  he  was  properly  convicted 
of  forgery  under  section  473  of  the  Indian  Penal  Code.  He  also  fraudulentlyr 
used  it  as  genuine  and  was,  therefore,  rightly  convicted  under  section  471 
of  the  Indian  Penal  Code.  As  regards  the  sentence  I  think  in  the  circum- 
stances of  this  case  a  sentence  of  six  weeks'  simple  imprisonment 
will  suffice. 
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1904.  October  12,  13.  I.  L.  R.  28  Mad.  255. 

Before  Mr,  Justice  Davi€»  and  Mr^  Justice  Sanharan  Nuir. 

MAHOMED  ABDUL  MENNAN  (Aeeu.sED),  Petitioxeu.  v, 
PANDURANGA   BOW  (CoMPLArxANT)   Respondent.* 

Crimrna)  Procedure  (.'ode— Act  V  wf  18H8,  ss.  203,  435,  43'J— Coiuplaiivt—Compkiiat 
dismissftl  of— ReviTal  ^i  Proceeding»— lUegRlky. 

When  »»  originitl  conlp^afITt  is  diBsmisKed  under  fwctior>  203  of  the  Code  of  Criminfil 
Procednre  bo  fresli  c«iipf«inl  4)i>  the  Mine  fucts  can  be  uniertaiii^d  ao  luj»g  a»  tlie  urdt^r  of 
dismifiHal  is  noi   set  asicle  by  a  cow»j>etent  authority. 

Mir  Ahwad  Hossein  v.  Molioiucd  AHkari,\  I.  L  R.,  29  Calc,  726),  differed  frwni. 
This  was  a  petition    to  revise  the  order  of  the  Stationavy  Sub-Magistrate 
of  Tenali  passed  in  the  following  circuu^stances: — 

The  petitioner  was  charged  with  receiving  and  retaining  property  in 
respect  of  which  criminal  breach  of  tru»t  had  been  counnitted.  Alter  the  ca«^e 
for  the  prosecution  had  been  closed,  the  petitioner  filed  a  petition  stating^ 
that  a  charge,  based  upon  the  same  set  of  fttets,  had  been  preferred  against 
him  by  an  undivided  brother  of  the  complainant  and  dismissed  under 
section  203  of  the  Criminal  Procedure  C*>de  by  the  Stationary  Sub-Magistrate, 
Bezwada.  He  objected  that  the  Court  had  no  power  to  entertain  the  second 
complaint  until  the  order  of  dismissal  passed  by  the  Stationary  Sub-Magistrate, 
Bezwada,  had  been  set  aside.  The  Stationary  Sub-Magistrate  in  disposing 
of  the  case  was  of  opinion  that  the  two  complaints  did  not  relate  to  the 
same  set  of  facts,  but  in  discussing  the  csuse  upon  the  {Assumption  that  the 
twe  cottiplaints  were  identical,  heFd  that  the  Court  had  power  to  rehear 
the   case  and  directed  the  case  to  be  proceeded  with. 

Dr.  S,  Swaminddhan  {or  petitioner. 

Acting  Public  Prosecutor  and  the  Hon.  Mr.  P.  S.  Sivasxvami  Ayyar 
for  respondent. 

The  following  order  was  passed  : — 

Order. — As  against  the  petitioner,  the  first  accused,  the  present  com- 
plaint is  exactly  on  the  same  facts  us  the  previous  convplaintn  which  were 
dismissed  under  section    203    ot*  the   Code   of    Criminal    Pn^cedure  on    the 

f round  thfit  prima  J'aeie  no  criminal  offence  was  disclosed.  On  revision  the 
)istrict  Magistrate  refused  to  interfere  with  the  Magistrates  order  and  in 
our  opinion  that  order  was  right.  On  the  merits  therefore  we  think  that 
this  complaint  against  the  petitioner  should  not  have  been  entertained,  and 
"we  are  further  of  opinion  that,  in  law,  the  Magistrate  was  not  competent  to- 
entertain  it.  We  are  unable  to  agree  with  the  decision  of  the  majority  of  the 
learned  Judees  of  the  Calcutta  High  Court  in  the  cjvse  of  Mir  Ahwad  Hussein 
V.  il/a/Aonieail«J:ari(l)  and  we  concur  in  the  previous  decisions  of  the  same 
Couit  in  Nilratan  Sen  v.  Jogesh  Chiiudra  Bliuttacliarjee{2)  and  Koioxat 
Chandra  Pal  v.  Qour  Chand  Audhikari(2). 

The  Allahabad  High  Court  and  this  Court  have  taken  the  same  view 
(see  Queen-Empress  \\  Adavi  Khan(^)  and  the  rulings  of  the  Court  referred 
to  in   Weirs  'Criminal  Rulings/  pp.    874  and  875  ). 

The  order  of  the  Magistrate  dated  the  31st  of  May  last  directing  that 
the  trial  be  proceeded  with  on  the  new  complaint  is  accordingly  set  aside  so 
far  as  the  petitioner,  the  first  accused,  therein  is  concerned,  and  the  comp- 
laint  as  against  him  is  dismissed. 


•  Criminal  Revision  Case  No.  232  of  1904.  (1)  I.L.R.,  29  Calc,  726. 

(2)  I.  lu  R.,  23  Cole,  983.         ($)  LUR.,  24  G«te.,  286,        (4)  I,L.R.,  22   All.,  106, 
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1904.  Novemher  24,  28.  I.  L.  R.  28  Mad.  304. 

Before  Mr.  Justice  Benson  and  Mr,  Justice  Mo(yre, 

ALGARASAWMI  TEVAN  and  others  (Accused  Nos.  1  and  3  to  13), 
Petitioners,  v,  EMPEROR,  Respondent* 

Indian  Penal  Code— Act  XLV  of  1860,  s.  379— Theft — Dishonest  taking — Bona  fide   claim  of 
ownerehip  by  accused  over  property  in  posseBsion   of   tliird    party — Disputed   ownersliip' 
of  land— Possession  uuinniarily  taken  by  Revenue  authorities — Province   of  Civil   Court* 
to  decide  questions  of  ownersliip  between  Government  and  private  persons. 
Tlie  petitioner  was  convicted  of  theft  of  certain   bamboos    which   he  said   lie   cut  on  hi» 
own  puttah  laiul,  but  which  the  pmseculion  alleged   he  cut  on  Government    pt»ramlH)ke  Unti 
adjacent  to  his  oWn.     Prior  to  his  conviction,  disputes  had  arisen  between  the  Revenue  autho- 
rities and  the  petiticmer  re«j^arding  the  ownership  of  the  lan«l.     The   petitioner   contended   that 
he  bona  fide  beheved  tlie  bamboos  to  be  his  property  at  the  time  he   cut   and   removed   them. 
The  magistrate,  finding  that  the  Revenue  authorities  had  taken  possession  of   the   land  at   the 
time  tlie  bambuos  were  removed  convi<;ted  the  petitioner. 

Hfld,  that  the  conviction  was  wrong.  The  questions  to  be  considered  were,  (1)  whether 
tlio  bamb(M>s  did  in  fact  belong  to  tlie  petitioner  or  to  (lovernment;  ^^2)  whether  if  they  did 
not  belong  to  the  petitioner  ho  bona  fide  beheved  they  did. 

It  is  the  province  of  the  Civil  Courts  to  decide  questions  of  ownership  of  land  between. 
Government  ami  private  parties,  and  if  the  Revenue  authorities  take  summary  possession  of 
land  as  in  the  present  case,  they  become  mere  tres  passers  and  there  is  nothing  dishonest  in 
the  owner  taking  possession  of  liisown  property. 

Charge  of  theft.  The  petitioner  with  several  others  was  convicted 
by  the  Stationary  Second-chuss  Magistrate  of  theft  under  the  following" 
circumstances  : — A  petition  was  sent  to  the  Revenue  authorities  stating 
that  ihe  petitioner  was  utilising  bamboos  growing  on  Government  ponun- 
boke  land.  The  karnam  was  accordingly  dincted  to  inspect  the  land,  and 
ho  reported  that  certain  clumps  of  bamboos  b(»nlering  on  the  petitioner's 
lan<l  were  in  Government  poramboke.  The  petitioner  refused  to  be  present 
at  the  karnam  s  inspection  but  was  informed  of  re!««ulta  The  Deputy  Tah- 
sildar,  on  receipt  of  the  karnam 's  report,  ordered  the  bamboo  clumps  to  be 
watched  on  behalf  of  Government.  The  petitioner  shortly  afterwards  pre- 
sented a  petition  to  the  Collector,  stating  that  the  bamboos  had  been  planted 
by  his  ancestors  for  a  hedge  and  set*^^ing  out  the  action  taken  by  the  autho- 
rities thereto.  Upon  this  petiti(ui  the  Revenue  Inspector  made  an  inspection 
and  informed  the  petitioners  servant  that  certain  of  the  clumps  were  in  Go- 
vernment poramboke.  The  prosecution  alleged,  that  the  petitioner,  subse- 
quent to  the  inspection  by  the  Revenue  Inspector,  cut  these  bamboos,  and 
the  Revenue  Inspector  deposed  that  those  clumps  were  cut  which  he  had 
pointed  out  to  the  petitioners  servants  as  lying  within  Government  poram- 
boke. The  petitioner  contended  that  he  was  the  lawful  owner  of  the  bam- 
boos in  question.  On  appeal,  the  Head  Assistant  Magistrate  in  disposing 
of  the  petitioner's  contention  said: — 

''  The  appellants  have  devoted  eight  paragaphs  of  the  appeal  petitioa 
to  urging  that  the  first  and  second  appellants  are  the  lawful  owners  of  the 
bamboos  in  question.  They  seem  to  forget  that  ownership  has  little  to  do 
with  cases  of  theft,  where  possession  only  is  the  point  at  issue.  Mr.  Mayne 
in  paragraph  506  of  his  1901  edition  has  put  the  matter  thus, ''  it  must  not 
however  be  supposed  that  even  a  bond  fide  claim  of  right  to  property  in  the 
possession  of  another  will  always  be  sufBcient  answer  to  a  charge  of  theft,  if 
the  right  claimed  cannot  be  fairly  supposed  to  justify  the  mode  in  which  it 
was  exercised.    If  the  property  was  in    the   possession  of  the  prosecutor  in 

»  Crimifial  Revis^iOD  Case  Ko.  350  of  1904. 
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such  a  way  that  he  had  a  right  to  hold  it  against  the  prisoner,  that  is,  thafr 
the  petitioner  cx>uld  not  get  it  without  the  cons^ent  of  the  prosecutor,  then 
it  would  be  theft  if  the  prisoner  dishonestly  possessed  himself  of  it  with  the 
intention  of  appropriating  it.  " 

The  point  can  be  proved  by  a  reductio  ad  abeurdumu  If  every  one 
who  believes  that  he  has  the  right  of  ownership  may  take  property  from  the 
possessor,  there  would  be  an  end  to  all  legal  procedure  and  every  one  who 
could  would  help  himself. 

Therefore  the  facts  that  the  appellant's  grandfather  planted  the  bam- 
boos, that  they  are  a  hedge,  that  he  has  long  enjoyment,  or  that  the  English 
maxim  *  quicquid  inaedijicatur  solo  solo  emit  *  finds  no  place  in  Indian 
Law  (Madras,  XXVII,  211)  are  all  in  my  opinion  beside  the  point.  We 
want  to  know  not  that  appellant  can  establish  a  right  to  the  bamboos,  but 
that  he  was  in  poissession  of  them  or  thought  that  he  was,  when  he 
removed  them. 

When  the  accredited  officials  of  Government  measure  land  according 
to  the  records  and  drive  in  pegs  and  announce  that  certain  land  is  Govern- 
ment land  and  order  that  it  shall  be  guarded  as  such  and  that  the  forest 
produce  will  be  sold  for  Government.  I  hold  that  Government  has  taken 
possession  of  that  land.  Exhibit  L  shows  that  first  appellant  shares  my 
opinion  He  details  the  steps  taken  by  the  authorities  and  begs  the 
Collector  that  the    bamboos,  etc.,   may    be  in   his  jwssession  as  heretofore. 

Were  the  bamboos,  being  moveable  property  in  the  possession  of 
Government,  taken  dishonestly  ?  Obviously  the  loss  to  Government  and 
gain  to  the  appellant  is  wrongr'ul  till  a  definite  right  is  established  by  appe- 
llant. The  fact  that  he  may  in  the  future  establish  such  right  does  not^ 
effect   the   dishonesty    of  a  removal    without  the  right. 

The   petitioner  filed  this  criminal  revision  petition. 

R,  Suhraltmama  Ayyar  for  petitioners. 

Public  Prosecutor  in  support  of  the  conviction. 

Ordkr. — The  fii-st  petitioner  has  been  convicted  of  theft  of  certain 
bamboos  which  he  says  he  cut  on  his  own  patta  laud,  but  which  the  prose- 
cution alleges  he  cut  on  Government  poramboke  land  adjacent  to  his 
own  patta  land. 

The  first  petitioner  has  claimed  a  right  to  the^se  bainboos  for  a  long 
time  past.  He  says  that  his  grandfather  planted  them  as  >v  hetlgc  and  that 
he  has  long  been  enjoying  them.  The  Revenue  authorities,  however,  do  not 
admit  the  claim.  Revenue  officei'S  recently  measured  the  lands,  and  being  of 
opinion  that  the  bamboos  claimed  by  the  first  petitioner  were  within  the  limits 
of  the  Government  poramboke  took  possession  of  the  land  and  informed 
the  first  petitioner  that  they  hiid  done  so.  The  first  petitioner,  however,  after 
this  cut  and  removed  some  of  the  bamboos  alleging  that  they  belongech  ta 
him.  Such  being  the  facts,  it  is  obvious  that  the  first  petitioner  could  not 
be  guilty  of  theft  if  the  bamboos  were  really  his  own  properly  for  he  would  be 
entitled  to  take  them  and  his  act  would  not  be  dishonest;  nor  would  his  act 
be  dishonest  if  he  bond  fide  believed  them  to  be  his  even  though,  in  fact^  they 
were  not  so.  The  Head  Assistant  Magistrate  in  paragraphs  10  to  15  of  hia 
judgment  shows  that  he  entirely  misunderstands  the  law  applicable  to  cases 
of  this  kind.  He  says  that  "  ownership  has  little  to  do  with  cases  of  theft,, 
where  possession  only  is  the  point  at  issue"  and  "  We   want  to  know  not  that 
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fippellant  can  establish  a  right  to  the  bamboos  but  that  he  was  in  possessi«>n 
of  them,  or  thought  that  he  was,  when  he  removed  them."  The  Head  Assis- 
tant Magistrate  found  that  the  Revenue  authorities  had  taken  possession  of 
the  land,  and,  therefore  confirmed  the  conviction  without  trying  the  question 
whether  the  bamboos  belonged  to  the  first  petitioner  or  whether  he  bond  fide 
believed  that   they  did. 

The  Head  Assistant  Magistrate  evidently  does  not  understand  that  the 
Revenue  authorities  have  no  right,  as  between  themselves  and  the  petitioner 
to  decide  the  question  as  to  who  is  the  owner  of  the  land  and  the  bamboos, 
nor  have  they  any  right  to  oust  the  first  petitioner  from  pos&c>iiion. 
Their  position  in  regard  to  these  matters  is  the  same  as  that  of  any  private 
person.  It  is  the  province  of  the  civil  courts  to  decide  questions  of  owner- 
ship of  land  between  Government  and  private  persons  just  as  much  as  between 
two  private  claimants.  If  Government  officers  take  summary  possession  of  a 
man's  land  otherwise  than  under  the  Land  Acquisition  Actor  other  legal  autho* 
rity  his  rights  are  no  more  affected  by  such  illegal  action  than  they  would  be 
by  the  illegal  seizure  of  his  land  by  a  private  person.  In  such  a  case  the 
Revenue  officers  are  mere  trespivssers,  and  there  is  nothing  dishonest  in  the 
owner   retaking  possession  of  his  property. 

The  case  quoted  by  the  Head  Assistant  Magistrate  from  Mayne  has  no 
application  to  such  a  case  as  the  present,  for  it  presiipposes  that  the 
offender  has  no  present  right  to  the  possession  of  the  property,  (for  example 
a  man  may  be  guilty  of  theft  if  he  dishonestly  and  without  the  banker's 
consent  takes  his  own  valuable  securities  out  of  the  possession  of  a  banker  who 
has  a  lien  on  them  ),  but  in  the  case  before  us  if  the  bamboos  belong  to 
the  first  petitioner  he   has  a  present  right  to  their  immediate  possession. 

The  chief  questions  then,  are  (1)  whether  the  bamboos,  do,  in  fact,  belong 
to  the  first  petitioner  or  to  Government;  (2)  whether  if  they  do  not  belong 
to  the  first  petitioner  he  bond  fide  believed  that  they  did.  In  regard  to 
this  the  fact  that  his  grandfather  planted  the  trees,  (  it  be  a  fact  )  and  that 
he  long  enjoyed  the  produce  (  if  he  did  do  so  )  would  be  matters  of  great  im- 
portance from  which  to  draw  an  inference  as  to  his  honesty.  On  the  other  hand, 
if  these  are  not  proved,  and  if  the  land  is  shown  not  to  belong  t^  him,  then 
the  fact  that  he  knew  that  the  Revenue  authorities  had  decided  against  his 
claim  after  enquiry  and  examination  of  records  and  had  warned  him  not  to  in- 
terfere with  th«  bamboos  would  be  important  in  judging  of  the  bo^m  fides  of 
his  alleged  belief. 

We  set  aside  the  order  of  the  Head  Assistant  Magistrate  confirming  the 
conviction  and  we  direct  that  the  Head  Assistant  Magistrate  to  restore  the 
appeal  to  his  file  and  dispose  of  it  a  fresh  iu  accordance  with  law.  He  will 
also  reconsider  in  the  light  of  our  observations  the  petitioners  application 
for  the  admission  of  further  evidence.  The  accused  will  remain  on  the  same 
bail  pending  the  disposal  of  the  case  by  the  Head  Assistant  Magistrate. 

1904.  December  1,  I.  L.  R.  28  Mad.  308. 

Before  Mr.  Justice  Boddam. 

KAMATCHINATHAN  CHETTY  (Accused),  Petitioner,  v. 

EMPEROR  (Respondent).* 

Indian  Penal  Code—Act  XLV  of  1860,  s  193— Giving  faUe  evidence— Deposition  of  witnesf 
upon  which  assignment  of  perjury  based  not  taken  in  manner  required  by  law — Con- 
viction— Unsustainability  of. 


«  Criminal  Revision  Case  No.  368  of  1904. 
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A  was -coTirictecl  of  giNiig  false  evidence  in  a  jiidicia)  proccwling:.  It  was  pmved  that 
mftcr  his  evidence  had  been  recorded,  \m  deposition  upon  which  the  ahsignnients  of  perjury 
■were  based  was  redd  over  to  him  by  the  Court  clerk,  in  a  place  where  neither  the  Judge  nur 
vakils  were  prest  nt : 

^eW,  that  the  conviction  could  not  be  sustained.  The  deposition  upon  which  the  pro- 
secution was  based  not  being  properiy  taken  in  accordance  with  law,  should  not  have  been 
admitted  in  evidence. 

Charge  of  giving  false  evidence.  The  accused,  who  was  the  first  defen- 
dant in  Original  Suit  No.  230  of  1902  in  the  Munsifs  Court,  was  convicted 
by  the  Snb-Uivisional  Magistrate  of  Tuticorin,  of  giving  false  evidence  in  that 
suit.     The  conviction  was  contirnied  by  the  District  Judge. 

Agjiinst  his  conviction  the  accused  preferred  a  criminal  revision  petition 
to  the  High  Court  on  the  following  inter  alui  grounds  : — 

(1)  The  conviction  oi  the  accused  is  illegal. 

(2)  The  prosecution  of  the  accused  for  statements  alleged  to  be  made  ia 
a  deposition  not  taken  in  accordance  with  law  is  unsustainable. 

(3)  Exhibit  A  not  having  been  taken  down  by  the  Mansif  in  his  own 
hand  as  the  law  directs  nor  having  been  interpreted  to  the  accused  and  certi- 
fied to  be  correct  in  accordance  with  the  provisions  of  the  Code,  the  lower 
Court-s  erred  in  udinitting  it  in  evidence  and  acting  on  it. 

F.  Krishnaswami  Ayyar  and  S,  Srinivasa  Ayyar  for  the  petitioner. 

Public  Prosecutor  in  j^upport  of  the  conviction. 

Order. — I  am  of  opinion  that  this  conviction  cannot  be  sustained.  The 
proper  proof  of  the  statement  on  oath  of  a  witness  is  his  deposition  taken  in 
the  manner  reqinred  by  the  Civil  Procedure  Code. 

In  this  case  that  which  purports  to  be  the  deposition  of  Aie  accused 
given  in  the  civil  suit  and  upon  which  this  prosecution  is  based  was  not  pro- 
perly taken  in  accordance  with  the  requirements  of  the  Civil  Procednre  Code. 
By  the  Code  it  i.<  proviclod  that  the  evidence  given  by  a  witness  after  being 
taken  down  in  writing  "shall  be  read  over  in  the  presence  of  the  Judge  and  of 
the  witness  and  also  in  the  presence  of  the  Judge  and  of  the  witness  and  also 
in  the  presence  of  the  parties  or  their  pleaders  and  the  Judge  shall,  if  necessary, 
correct  the  same  and  sign  it.  "  In  this  case  it  is  proved  that  the  witness  was 
taken  aside  by  the  clerk  and  his  evidence  read  over  to  him  iu  a  place  where 
neither  the  Judge  nor  the  vakils  were  present  and  one  of  the  most  important 
safeguards  as  to  the  correctness  or  otherwise  of  the  deposition  was  omitted. 
The  Judge  is  required  to  bt*  present  in  order  that  he  may  correct  any  in- 
accuracy or  mistake  in  the  deposition  and  may  not  depend  upon  the  careless- 
ness, forgetfulness  or  wilful  misrepresentation  of  another  as  to  whether  any 
and  what  corrections  should  be  made.  The  vakils  are  reqtiired  to  be  present 
that  they  may  call  the  attention  of  the  witness  to  any  statement  appearing 
in  the  deposition  which  may  or  may  not  require  correction.  The  document 
purporting  to  be  a  deposition  read  over  and  signed  without  these  require- 
ments being  complied  with  is  not  a  de])osition  and  should  not  have  been 
admitted  as  such.  Without  it  there  is  no  evidence  of  the  statement  on  oath 
of  the  accused  upon  which  the  assignments  of  perjury  are  based  for  no  oral  or 
secondary  evidence  was  admissible  (  inasmuch  as  the  actual  words  purport  to 
have  been  recorded  )  as  long  as  the  document  containing  them  exists. 

In  these  circumstances    the   perjury   alleged   was   not   proved  and   the 
accused  should  have  been  acquitted. 

I  allow^  this  petition  and  set  aside   the  conviction   and  sentence   passed 
upon  the  petitioner  and  acquit  him.     The  bail  must  be  discharged. 
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Before  Sir  Arnold  White,  Chi^f  Justice. 

CHINNATHAMBI  MUDALI  (ComplaIxaKt),  fETif ionkr,  i^.  SALLA 
GITRUSAMY  CHETTY  (Accused),  Counter-pktitioner  * 

Criminal  Procedure  Code — Act  V  of  1898,  s.  269 — Cotnplaint-^Al>6ence  of  complainant  at 
hearing — Discbarge  of  accused — Revival  of  proceedings  on  fresh  complaints-Jurisdiction. 

Where  an  order  of  discharge  under  section  259  of  the  Code  of  Crimiaal  Procedure  has 
been  passed  by  a  Magistrate,  such  order  will  not  preclude  him  from  proceeding  with  the  oaae 
on  a  fresh  complaint. 

An  order  of  discharge  under  section  259  cff  the  Code  of  Criminal  Procedure  h  iret  an 
acquittal  nor  has  it  the  efi.'ect  of  an  acquittal  under  section  403. 

Petitioner  preferred  a  complaint  under  section  500  of  the  Indian  Penal 
Code,  against  the  counter-petitioner,  in  the  Court  of  the  Presidency  Magis- 
trate of  Madras  on  the  lOfeh  June  1904,  which  complaint  was  dismissed  ou 
31st  August  1904  owing  to  the  absence  of  the  complainant.  The  complainant 
applied  to  the  High  Court  to  revise  the  order  of  dismissal,  passed  by  the 
Magistrate,  but  the  High  Court  declined  to  interfere.  The  complainant 
thereupon  filed  a  fresh  complaint  on  the  1st  October  1904.  The  Magistrate  held 
that  his  previous  order  precluded  him  from  entertaining  the  fresh  complaint. 

Against  this  order  petitioner  preferred  this  criminal  revision  petition* 

Mr.  W,  Barton  for  petitioner. 

Mr.  T,  Richmond  for  counter-petitioner. 

Order. — In  this  case,  the  complainant  was  absent  on  the  day  fixed  foi* 
the  hearing  and  the  M;igistrate  discharged  the  accused  by  an  order  made  under 
section  259  of  the  Code  of  Criminal  Procedure.  An  application  was  made  to 
me  to  revise  this  order,  but  I  declined  to  interfere  since  the  matter  was  one 
for  the  discretion  of  the  Magistrate  and  I  was  not  prepared  to  say  he  had 
exercised  his  discretion  on  wrong  principles.  The  present  application  is,  by 
way  of  petition,  against  an  order  made  by  the  Magistrate  refusing  to  proceed 
with  the  case  on  the  filing  of  a  fresh  complaint  by  the  complainant.  The 
Magistrate  dismissed  the  application  of  the  complainant  upon  the  ground  that 
his  order  under  section  259  could  not  be  revised  by  him.  Assuming  this  to  be 
so,  this  does  not,  as  it  seems  to  me,  preclude  the  Magistrate  from  proceeding 
with  the  case  on  a  fresh  complaint.  It  would  be  otherwise,  according  to  the 
decisions  of  this  Court,  if  the  case  had  been  disposed  of  on  the  merits  and  the 
order  of  discharge  had  been  made  under  section  203  or  section  253.  No  doubt 
section  258  applies  only  to  compoundable  offences  but  I  do  not  think  this 
affects  the  question  of  the  jurisdiction  of  the  Magistrate.  I  should  of  course 
be  bound  by  the  decisions  of  this  Court  to  which  my  attention  has  been  called, 
if  they  covered  the  present  case.  But  so  far  as  I  am  aware  there  is  no  decision 
of  this  Court  that  a  Magistrate,  who  has  made  an  order  of  discharge  under 
section  259,  has  no  jurisdiction  to  rehear  the  ca«e  on  a  fresh  complaint.  The 
order  of  discharge  under  section  259  is  not  an  acquittal  under  section  403  and 
has  not  the  effect  of  an  acquittal. 

In  the  case  of  Maltomed  Abdtd  Mennam  v.  Pandiiranga  Row(\),  this 
Court  expressed  their  approval  of  the  decisions  in  Nilratan  Sen  v.  Jogesh 
Chandra  Bhuita  Charjee(2)y  and  Komal  Chandra  Lai  v  Gour  Ckand 
Adikari{S),   and   disagreed  with   the  decision   in   Mir  Ahmad    Hossein  v. 

^  Criminal  Revision  Case  I'o,  477  of  1*.'04. 
(1)  I.L.R..  2«  Maa.,  255.  (,2)  I  L.II.,  2^J  Calr.,  [m.  (J\)  I.L  U.,  24  Cul':-,  280. 
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Mahomed  A 8lcari(l).  But  in  all  these  cases  the  complaint  had  been  dismissed 
on  the  merits,  the  order  having  been  made  under  section  203.  In  the  Full 
Bench  decision  of  the  Calcutta  High  Court  in  Divarka  Nath  Mundul  v.  Beni 
Madhal  Banerjee(2),  the  Court  held  that  the  Magistrate  had  jurisdiction  to 
rehear  a  warrant  case  in  which  he  had  discharged  the  accused  person  by  an 
order  made  under  section  269.  I  do  not  find  that  this  Court  has  ever  declined 
to  accept  this  view.  I  agree  with  this  Calcutta  decision  and  with  the  reasoning 
upon  which  it  is  based. 

The  case  must  go   back  to  the  Magistrate   to    be  dealt  with  according 
to  law. 


1905.  January  11-  L  L.  R*  28  Mad.  454. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  Benson, 

ALINGAL  KUNHINAYAN  and  another  (Accused),  Appellants,  t^. 
EMPEROR,  Respondent.* 

Penal  Code,  Act  XLV  of  18G0^Kiglit  of  private  defence  of  body— Extent  of  fight. 

The  view  tliat  a  plm>uii  kIiouIiI  not  exercise  his  right  of  self-defence  if  by  running  away 
lie  can  avoid  injury  fnan  hi^  assailant,  places  a  greater  restriction  on  the  right  of  private 
defence  of  the  btxly  than  liit- ];iw  rtijuires.  The  extent  tu  which  the  exercisse  of  the  right 
will  be  justified  will  depend  not  on  tl»e  actual  danger  but  on  whether  there  was  reason- 
able apprehension   ol'  such  danger. 

Charge  of  murder.  The  appellants  (with  two  others  who  were  acquitt- 
ed) were  couvicted  by  the  Sessions  Judge  of  South  Malabar  of  the  raui*der 
of  one  Raman  ana  of  causing  grievous  hurt  to  the  first  witness  for  the  prose- 
cution. It  appeared  from  the  evidence  for  the  prosecution  that  while  the 
first  accused  was  the  aggressor  inasmuch  as  he  beat  the  deceased,  yet  the 
latter  Avas  the  Hrst  to  use  a  knife  with  which  he  inflicted  a  serious  ^Vonnd 
npon  the  first  accused  ;  and  it  was  apparently,  with  the  knife  which  the 
firstr  accused  \Yrested  fn^m  the  deceased    that  he  stabbed  and  killed  him. 

In  the  Sessions  Court,  it  was  contended  for  the  defence  that  the  dece- 
ased attacked  the  accused  with  a  knife  and  that  he  had  been  killed  by  the 
accused   in  exercise    of  their   right  of  self-defence. 

The  learned  Sessions  Judge  in  dealing  with  the  plea  of  the  accused 
observed  as  follows  : — •'  It  is  urged  on  behalf  of  the  first  accused  that  he  was 
justified  in  exercise  of  his  right  of  private  defence  of  his  person  in  stabb- 
ing deceased  when  he  attacked  him  with  a  knife.  First  accused  had  undoubt- 
edly a  right  to  defend  himself  but  I  thitik  it  is  clear  that  he  exceeded  the 
right  of  private  defence  which  he  possessed.  First  accused  was  certainly 
not  justified  in  wresting  the  knife  from  deceased  and  inflicting  a  dangerous 
Avound  in  the  chest.  There  is  no  reason,  I  think,  to  suppose  that  first  accu- 
sed could  not  have  escaped  further  injury  by  resorting  to  less  violence  or 
by  running  .iway.  It  was  not  necessary  for  first  accused  s  own  preservation 
that    he  should    have  inflfcted    such  grievous  bodily  harm.'' 

The   first  and  second  accused  preferred  this  appeal 

Mr.  T.  Richmond  and  M.Govivdan  N air  for  appellants. 

The  Public    Prosecutor  in  support  of  conviction. 


*-  Crinrinal  Aj-p-^ai  Xo.  «J7S  of  TtMU. 
(1)  l.L.r.  ,  'ill  ealc;  720.  {'2)  I.L.IJ.,  28  Calc,  652. 
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Judgment. — In  this  case,  although  as  the  Sessisons  J  udge  points  out, 
the  prosecution  witnesses  Nos.  1-4  were  all  anxious  to  make  ib  appear  Aat 
the  accused  were  the  aggressors  and  that  the  deceased  anij  his  brother 
Chatu  (the  first  prosecution  witness)  acted  on  \A\e  defensive,  the  evidence  of 
these  witnesses  makes  it  clear  tiiat  although  the  first  and  second  accused 
began  the  fray  by  striking  the  deceased  Runan  with  their  hands,  Raman  \yas 
the  first  to  use  the  knife,  and  that  he  inflicted  a  very  serious  wound,  which 
might  well  have  proved  fatal,  on  the  first  acctised,  and  also  wounded  the 
second  accused,  before  he  received  from  the  first  accused  the  wound  which 
<aused  his  dejith.  It  is  also  clear  that  the  first  prosecution  witness  Chathu, 
the  brother  of  the  deceased,  although  he  denies  it  in  his  evidence,  used 
his   knife  and  stabbed  the  second  aqcused. 

It  would  seem  from  the  evidence  of  the  prosecution  witnesses  that  both 
Baman  and  Chathu  used  their  knives  before  either  the  first  or  second  accu- 
sed used  theirs.  At  any  rate,  there  can  be  no  doubt,  from  the  evidence  of 
the  sixth  prosecution  witness,  that  Chathu  stabbed  the  second  accused  before 
the    second  accused  stabbed  Chathu  in  return. 

Further,  it  seems  clear  that  the  tight  took  place  at  the  house  of  the 
fourth  accused  and  not  as  Chathu  stated  in  exhibit  A,  at  Raman's  house.  Ib 
seems  not  unlikely  that  the  quarrel,  in  the  first  instance,  was  provoked,  by 
the  deceased  and  his  brother  Chathu  going  to  the  house  of  the 
fourth  accused. 

On  the  facts  of  the  case,  we  cannot  agree  with  the  view  of  the  law- 
taken  by  the  learned  Judge.  We  do  not  think  it  can  be  said  that  the  first 
accused  exceeded  the  right  of  private  defence.  The  learned  Judge  suggests 
that  the  first  accused  could  have  escaped  further  injury  by  resorting  to  less 
violence  or  running  away.  But,  this  is  placing  a  greater  restriction  on  the 
right  of  private  defence  of  the  body  than  the  law  requires.  The  principle 
applicable  to  a  case  like  this  is  that  laid  down  by  Mayne  *'  But  a  man  who 
is  assaulted  is  not  bound  to  modulate  his  defence  step  by  step,  according  to 
the  attack,  before  there  is  reason  to  believe  the  attack  is  over.  He  is  entitl- 
ed to  secure  his  victory,  as  long  as  the  contest  is  continued.  He  is  not  obliged 
to  retreat,  but  may  pursue  his  adversary  till  he  finds  himself  out  of  danger  ; 
and  if,  in  a  conflict  between  them,  he  happens  to  kill,  6uch  killing  is  justifi- 
able. And,  of  course,  where  the  assault  has  once  assumed  a  dangerous  form 
every  allowance  should  be  made  for  one,  who,  with  the  instinct  of  self-preser- 
vation strong  upon  him,  pursues  his  defence  a  little  further  than  to  a  per- 
fectly cool  by-stander  would  seem  absolutely  necessary.  The  question  in 
such  cases  will  be,  not  whether  there  was  an  actu.iily  continuing  danger, 
but  whether  there   was  a  reasonable   apprehension  of  such  danger." 

The  all  important  facts  in  connection  with  the  question  whether  the 
first  accused  exceeded  the  rights  of  private  defence  of  his  body  when  he 
gave  the  stab  with  his  knife  which  proved  fatal  to  the  deceased,  are  that 
the  deceased  was  the  first  to  use  the  knife  and  had  inflicted  a  wound  on  the 
first  accused  which  might  well  have  proved    fatal. 

On  the  facts  we  are  of  opinion  that  the  first  accused  did  not  exceed 
the  right  of  private  defence  and  that  his  conviction  under  sections  304  and  326 
of  the    Indian  Penal  Code  cannot  be  upheld. 

As  regards  the  second  accused  the  evidence. f?pQ)vs  ,tha,t^arthough  ke  no 
doubt  used  his  ktiife.  to  Chathu,  before  he  di3i  sp,  *,)ie- ,l^hd  been,  stabbed 
by  Chathn,  ...•*..    .  •     ..  •      .. 
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Wt  we  of  opinion  that  the  second  accused  did  not  exceed  his  right 
of  private  defence  end  that  his  conviction  under  section  326,  Indian  Penal 
Code,  cannot  be  upheld. 

In  the  case  of  both  the  accused  the  appeals  are  allowed  and  the  con- 
victions  set  aside, 


1905.  July  10.  I  L.  R.  28  Blad.  565. 

Before  Mr.  Jvstioe  Boddanx  and  Mr,  Jxistioe  Moore. 

EMPEROR,  APPELI.ANT,  V,  JONNALAQADDA  VENKATRAYUDU: 

Respondent  § 

Ptnal  Code  Act  XLV  of  1860,  s.  182— Criminal  Proocdure  Code,  Act  V  of  1889,  sb.  154,  162— 

False  inf ormatioa  to  a  Village  Magietrate. 

Ad  offence  under  section  182  of  the  Penal  Code  is  committed  by  a  person  giving  false 
information  to  a  Village  Magistrate  charging  another  with  having  committed  an  offence. 
Where  such  information  is  given  with  the  view  to  it  being  paseed  on  to  the  8tation<hou8e 
Officer,  who,  on  receiving  the  information,  takes  a  complaint  in  writing  from  such  informaDt, 
the  complaint  is  one  takea  under  section  154  and  not  under  section  162  of  the  CiinuiMl 
Procedure  Code. 

The  Queen  v.  Pernannan  and  The  Queen  v.  Naraina,  (I.L.R.,  4  Mad.,  241),  distinguished. 
In  this  case  the  accused  on  the  ordJune  1904  charged  one  Rukminainma 
before  the  Village  Magistrate,  with  having  set  fire  to  a  straw  heap.  The  Village 
Magistrate  at  once  sent  a  report  to  the  police  station.  A  constable  was  sent 
to  the  village  next  day  to  make  an  investigation  into  the  case,  and  he  took 
^  statement  in  writing  from  the  aocused.  The  information  given  by  the 
accused  was  found  to  be  false,  and  he  was  prosecuted  under  section  182  of 
the  Indian  Penal  Code. 

The  accused  was  acquitted  by  Sub-Magistrate.  The  materia)  portion 
of  his  judgment  was  as  follows  : — "  The  first  information  was  not,  in  this 
case,  given  to  the  police,  and  the  statement  recorded  by  the  witness 
was  evidently,  during  the  course  of  his  investigation,  presumably 
under  section  162,  Criminal  Procedure  Code,  and  not  under  section  154>» 
Criminal  Procedure  Code  (the  Queen  v.  Periannan  and  The  Qtieen  v. 
Naraina{l))  is  clear  on  this  point.  The  information  contemplated  under 
section  154(?),  Criminal  Procedure  Code,  was  the  first  information  given  to 
the  police  by  the  informant.  No  charge  would  therefore  lie  under  section-  182^ 
Indian  Peoal  Code.  The  accused  is  therefore  acquitted  under  section  245^ 
Criminal  Procedure  Code.  " 

This  appeal  was  preferred  by  the  Public  Proseoutor  against  the  order 
of  acc^uittal. 

The  Public  Prosecutor  for  appellant, 

Jfr,  If'  4.  Thirunarayana  Chariar  for  respondent, 

Judgi4I;nt. — We  are  clearly  of  opinion  that  the  acquittal  of  the  accused 
in  thfts  case  was  wrong  and  must  be  set  aside. 

On  the  3rd  June  1904,  the  accused  gave  to  a  Village  Magistrate  (a  publio 
servant)  oral  information  of  an  oflfence  having  been  committed.  The  Village 
Hagistrate  informed  the  PoHee  Station  house  Officer,  and  he  went  on  the  4eh 
^ne  and  took  a  complaint  from  the  aecased  under  secMon  154,  Criminal   Pro« 
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eedure  Code.  The  information  given  to  the  Village  Magistrate  and  the  com- 
plaint signed  by  the  accused  on  the  4th  were  false  and  the  accused  was  charged 
under  section  182,  Indian  Penal  Code,  with  having  made  a  false  complaint 
with  evil  intention,  etc.  The  Second-class  Magistrate  has  acquitted  the 
accused  on  the  ground  that  gi'^ing  the  information  to  the  Village  Magistrate 
is  not  an  offence  within  section  182  and  the  complaint  signed  by  the  accused 
on  the  4th  was  not  a  complaint  within  section  182,  as  the  accused  had  already 
given  information  to  the  Village  Magistrate  that  the  coin[)laint  to  the  Station- 
house  Officer  was  not  admissible  in  evidence  having  been  made  under  section 
162,  Criminal  Procedure  Code,  and  not  under  section  154,  and  further  that  the 
case  was  determined  by  The  Queen  v.  Feriannan  and  The  Queen  v.  Naraina{l). 

We  are  of  opinion  that  The  Queen  v.  Periannan  and  The  Queen  v. 
Naraina(\)  does  not  apply.  Section  182,  Indian  Penal  Code,  has  since  that 
deciMon,  been  altered  and  the  reasoning  of  the  Judges  in  that  case  do«s  not 
apply  to  the  present  case  under  the  altered   section. 

We  are  further  of  opinion  that  the  information  given  to  the  Village 
Magistrate  was  suflScient  to  justify  a  charge  under  section  182,  Indian 
Penal  Code,  even  if  it  had  not  been  followed  up  by  the  Station-house  Officer 
taking  a  complaint  under  section  154,  Criminal  Procedure  Code,  and  also 
that  the  evidence  given  proved  that  a  complaint  was  in  fact  and  in  law 
made  by  the  accused  on  the  4th  June  to  tne  Station-house  Officer  under 
section  154.  We  agree  with  Mayne  (Mayne's  *  Criminal  Law, '  p.  692)  thai 
information  given  to  A  [the  Village  Magistrate]  for  the  purpose  of  being 
passed  on  to  B  (the  Station-house  Officer)  and  which  it  was  his  bounden 
duty  so  to  pass  on  must  be  considered  as  having  been  given  to  B  so  as  to 
justify  his  taking  the  complaint  in  writing  from  the  accused  under  section 
154,  Criminal  Procedure  Code. 

We  therefore  set  aside  the  acquittal  and  direct  that  the  case  be  restor- 
ed to  the  file  of  the   Second-class  Magistrate  and  disposed  of  according  to  law. 


VOL.  XXIX. 

1905.  July  19.  I.  .L.  R.  29  Mad.  89. 

Before  Mr,  Justice  Boddam  and  Mr,  Justice  Moore. 

SUPPA  TEVAN  AND  OTHERS  (Prisoners),  Appellants,  v,  EMPEROR, 

Respondent.* 

Penal  Code— Act  XLVof  1860,  s.  193—-  Judicial  Proceedings'—Oaths  Act  X  of  1873,  m.  4, 
5 — Criminal  Procedure  Code — Act  V  of  1898,  s.  164 — Magistrate  empowered  to  admi- 
nister oath  when  taking  statements  under  s.  164  of  the  Criminal  Procedure  Code. 

A  Magistrate  taking  statements  un<fer  section  164  of  the  Code  of  Criminal  Procedure 
is  acting  in  discbarge  of  duties  imposed^  on  him  by  law  an^i  is  empowered  to  administer  m 
oath  under  sections  4  and  5  of  the  Oafhs  Act.  An  investigation  unaer  Chapter  XIV  of  the 
Code  of  Criminal  Procedure  is  a  ^tage  of  a  judicial  proceediug  and  a  person  making  on  Mtli 
a  false  statement  in  the  course  of  tucb  investigation  oommitH  an  offence  under  sectioB  193 
of  the  Penal  Code. 

Qoeeo-SmpreM  v.  Alagu  Kone,  (I.L.R.,  16  Mad.,  421),  followed. 
Ik  the  course  of  an  investigation  under  Chapter   XIV    of  the   Code   of 
CrimiDal  Procedure,  by  the  Statiou-h-jube  Otn  or  .>f  Bodinayakanur  in    a  case 


(4)  J.L,S.,  4  Mod.,  241.  ^  Criminal  Appeals  J^oa.  142  to  144  and  147  of  1905. 
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of  allcjged  murder^  the  Sub-Magistrate  of  Uthamapalayam,  under  section  164  of 
the  Code  of  Criminal  Procedure,  took  staements  on  oath  from  the  accused  which 
implicated  the  first  prosecution  witness  in  the  murder.  The  result  of  the 
investigation  was  that  the  charge  against  tile  first  prosecution  witness  wa» 
thrown  out  as  false.  Sanction  was  subsequently  given  to  prosecute  the  accu- 
sed for  haviag  given  false  evidence  in  making  statements  to  the  Magistrate 
that  they  had  seen  the  first  prosecution  witness  murder  the  deceased. 

The  Sessions  Judge  convicted  them  of  offences  under  section  193  of  the 
Penal  Code. 

The  accused  preferred  this  appeal. 

Mr.  John  Adam  and  K,  N.  Ayya  for  appellants. 

The  Public  Prosecutor  in  support  of  the  conviction. 

Judgment. — The  first  ground  of  appeal  is  that  the  Sub-Magistrate  of 
Utharaapalayam  when  taking  down  statements  under  section  164,  Crimi- 
nal Procedure  Code,  was  not  authorized  to  administer  an  oath  to  the  persons 
ejtamined  by  him.  Following  the  decision  in  Queen-Empress  v.  Alagii  Kone 
(1),  we  hold  that  he  was  so  entitled.  The  Sub-Magistrate  is  a  Court  and 
when  he  took  down  statements  under  this  section  he  was  acting  in  discharge 
of  a  duty  imposed  on  him  by  law  and  was  consequently  under  section  4,  Act 
X  of  1873,  authorized  to  adminster  an  oath.  The  appellants  were  persons  to 
whom  an  oath  might  be  administered,  because  they  were  persons  who  could 
lawfully  be  examined  by  the  Sub-Magistrate  under  section  164,  Criminal 
Procedure  Code  (  vide  section  5,  Oaths  Act  ).  It  is  further  urged  that  the 
conviction  of  the  appellantsr  under  section  193  of  the  Penal  Code  was  not  legal 
In  the  face  of  the  provisions  of  the  explanation  attached  to  that  section  we 
cannot  accept  this  contention.  An  investigation  under  Chapter  XIV  of  the  Cri- 
minal Procedure  Code  is  a  stage  of  a  judicial  proceeding  and  therefore  when 
the  appellants  made  o^  oath  statements  which  they  knew  to  be  false  before 
the  Magistrate  conducting  that  investigation  they  gave  false  evidence  (  vt<fe 
illustration  appended  to  explanation  2)  and  committed  an  offence  under  section 
193,  Penal  Code. 

On  the  merits  we  are  satisfied  that  the  appellants  have  been  rightly  con- 
victed.    The  sentences  are   not  too  severe.    These  appeals  are  dismissed. 


1905.  August  29,  September  7,  S5.  L  L.  R.  29  Mad.  91. 

Before  Sir  S.  Subrahmania  Ayyar,  Offieiating  Chief  Justice,  Mr. 
Justice  Boddam  and  Mr.  Justice  Sankaran  -BTotr. 

EMPEROR  V.  CHELLAN  and  others,* 

Criminal   Procedure  Code — Act  V  of  1898,   s.  307— Procedure    of  High  Court  eft  reference 
under — *  Opinion  *  of  jury,  what  ia. 

Where  the  Seaaiuna  Judge  diaagreeing  with  the  jury,  ref  era  a  ceae  to  the  High  Court 
under  aection  307  of  the  Code  of  Criminal  Procedwre.  the  High  Co«rt  ia  to  form  ita  owo 
opinion  on  the  evidence.  The  *  opinion  *  of  the  jury  in  aection  307  of  the  Code  of  Crimioat 
Procedure  is  the   conclusion  of  the  jury,  and  not  the  reaaona  on  which  that  conchiaion  ia  haaed. 

Per  Sir  Subrahmania  A YYAR, Officiating  Chief  Jmatice,  and  Boddam.  J— In  referencet 
under  aection  307  of  the  Code  of  Criminal  Procedure,  although  it  may  be  expedient  to  have 
before  the  Court  the  reasons  of  the  jury  for  the  view  taken  by  thein,  when  any  have  been 
given,  the  circumstance  that   no  such   reasons  have   been  ascertained   does  not   warrant  thi» 
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Court  to  decline  to  go  into  the  evidence  and  to  arrive  at  its  own  judgment,  after  giving  due 
weight  to  Uie  views  taken  by  the  Judge  and  the  jury  as  to  the  guilt  or  innocence  of  the  accused. 

This  was  a  reference  by  the  Sessions  Judge  of  Salem  under  section 
307  of  the  Code  of  Criminal  Procedure.  The  letter  of  reference  is 
as  follows  : — 

The  jury  return  an  unanimous  verdict  that  accused  Nos.  1  to  4  are 
:guilty  and  the  others  are  not.  I  agree  in  and  accept  the  verdict  in  so  far  as 
Hccused  Nos.  1  to  4  are  held  to  be  guilty  and  in  so  far  as  the  eighth  accused 
is  held  to  be  not  guilty.  As  regards  the  eighth  accused  in  addition  to  the 
fact  that  his  village  was  not  named,  there  may  be  a  doubt  as  to  the  posses- 
sion of  the  item  of  cloth  by  him,  and  there  is  the  circumstance  that  prosecu- 
tion thirteenth  witness  admits  that  his  niece  was  taken  away  by  this  accused's 
Bon  from  which  it  may  be  suspected  that  he  has  been  identified  owing  to  some 
enmity.  In  his  case  also,  therefore,  I  do  not  want  to  differ  from  the  jury,  ifad 
respecting  their  opinion,  I  accept  it.  But  I  regret  that,  as  regards  accused 
Nos.  5,  6  and  7, 1  cannot  agree  with  them.  The  same  witnesses  that  speak 
ebou't  accused  Nos.  1  to  4  speak  about  these  accused  also.  In  fact  the  fifth 
and  seventh  accused  are  identified  by  no  less  than  five  witnesses  while  the 
sixth  is  identified  by  at  least  three.  The  village  of  accuse<l  Nos  6  and  6  has 
been  named  in  all  the  complaints  and  is  close  to  that  of  accused  Nos.  1  to  4 
and  to  the  scene  of  occurrence.  Even  bearing  in  mind  the  fact  that  no  pro- 
perty was  found  with  fifth  accused  and  even  doubting  the  possession  of  the 
mull  by  the  sixth  accused,  I  see  no  reasonable  grounds  for  differentiating 
the  case  of  accused  Nos.  5  and  6  from  that  of  accused  Nos.  1  to  4,  in  so  far  as 
the  direct  evidence  goes,  except  that  these  were  arreste,d  not  that  very  night 
but  subsequently.  Tliis  difference  ought  not  to  count  for  m.uob.  As  regards 
the  seventh  accused,  his  own  villiige  is  no  doubt  at  some'  distance,  but  ho 
appeals  to  have  no  settled  abode  and  he  admits  having  come  near  the  place 
some  days  afterwards  and  further  admits  being  in  possession  of  one  of  the  items 
which  he  has  not  proved  to  belong  to  him,  and  which  upon  the  evidence  of 
prosecution  fourth  witness  I  hold  to  be  stolon  proj)erby.  There  is  no  particular 
reason  for  foisting  on  him  the  female's  cloth  only  of  the  two  items.  For  these 
reasons  I  feel  bound  to  refer  to  the  High  Court  the  case  of  accused  Nos.  5,  6 
and  7  who  will  be  on  remand  till  final  orders  are  passed. 

I  acquit  eighth  accused  and  direct  his  release.  I  sentence  each  of  accused 
Nos.  1,  2, 3  and  4  to  six  years'  rigorous  imprisonment.  Prosecution  witness 
Nos.  1  to  7  were  not  stray  travellers.  They  were  returning  from  their  place  of 
business,  and,  if  robbers  are  to  waylay  such  persons,  trade  will  be  paralyzed 
and  great  discomfort  and  uneasiness  to  the  villagers  will  be  caused.  I  therefore 
sentence  them  for  a  year  in  excess  of  what  I  used  to  do  in  ordinary  dacoity  cases. 

I  have  to  add  that  the  seventh  accused  has  been  previously  sentenced 
to  three  months'  rigorous  imprisonment  by  the  Second  class  Magistrate  of 
Pennagaram  on  19fch  October  1904  for  offences  under  sections  457  and  380  of 
the  Indian  Penal  Code  in  Calendar  Case  No.  153  of  1904, 

The  reference  was  heard  before  Davi«s  and  Benson,  JJ.,  along  with  the 
appeal  by  the  accused  Nos.  1  to  4,  whom  the  Sessions  Judge,  agreeing  with 
the  jury,  had  convicted. 

The  Public  Prosecutor  in  support  of  the  reference. 

Benson,  J. — ^The  appellants  are  the  fii'st  four  accused  in  Sessions  Ca.se 
No.  65  of  1905.  They  have  beenfbund  guilty  by  a  jury  on  legal  evidence  and 
I  can  find  no  misdirection  in  the  Judge's  chnrgu  to  the  jury. 
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The  jury  hw  acquitted  four  other  persons,  who  werd  charged  with  accd* 
sed  Nos.  1  to  4.  The  Sessions  Judfro  has  accepted  the  verdict  in  the  case  of 
the  eighth  accused  for  reiisoua  slated  hy  him,  but  he  has  referred  the  case  of 
fifth,  sixth  and  sevoiuh  accns»^d  for  the  ord^jrs  of  this  Court  under  section 
307  of  the  Criminal  Procedure  C»»de,  as  h^?  disagreed  with  the  finding  of  the 
jury  that  they  were  not  guilty.  The  SoH^^ions  Judge  states  that  he  is  of  opi- 
nion that  these  three  accused  are  guilty  of  dacoity  and  has  recorded  the 
grounds  of  his  opinion  as  required  by  law. 

It  is  therefore  necessary  for  us  now  to  consider  the  entiire  evidence  and, 
after  giving  due  weight  to  the  opinions  of  the  Sessions  Judge  and  the  jury, 
to  either  convict  or  acquit  these  accused. 

[  His  Lordship  then  proceeded  to  discuss  the  evidence.  ] 

In  this  state  of  the  evidence,  I  agree  with  the  Sessions  Judge  that  the 
guilt  of  accused  Nos.  5,  6  and  7  is  established  beyond  reasonable  doubt 
There  is  no  record  of  the  reason  or  reasons  why  the  jury  was  of  opinion  that 
they  wepe  not  guilty.  The  law  does  not  require  them  to  give  reasons,  though 
he  is  empowered  to  question  them  in  order  to  ascertain  what  their  actual  ver- 
dict is,  and  it  is  ^ho  open  to  the  jury  to  state  their  reasons  if  they  desire  to- 
do  80.  In  many  cases  they  do  this. 

It  has  always,  so  far  as  my  experience  goes  been  the  invariable  practice 
of  this  Court  to  accept  a  reference  like  the  present  under  section  307  and  ta 
deal  with  the  evidence  against  the  accused,  treating  the  so-called  verdict  of  the 
jury  as  their  *  opinion  *  referred  to  in  this  section.  I  have  examined  the 
records  of  all  the  cases  referred  under  section  307  during  the  past  three  years. 
Their  number  is  73.  I  find  that  in  22  of  these  the  reasons  for  the  verdict  ef 
the  jury  have  been  recorded  or  are  referred  to  by  the  Judge  in  his  letter  of 
reference.  But  in  the  remaining  61  cases,  there  is  no  record  of  the  reasons, 
and  no  reference  thereto  by  the  Judge.  There  is  nothing  but  the  bare  verdict, 
yet  in  not  one  of  these  cases  did  the  High  Court  call  on  the  Judge  to  ascertain 
the  reasons  of  the  jury  or  reiuise  t(»  deal  with  the  reference  owing  to  the 
absence  of  such  reasons.  In  all  these  cases  the  High  Court  dealt  with  the 
reference  on  the  merits  and  acquitted  or  convicted  the  accused.  Every  Judge 
now  in  the  High  Court  and  also  the  Chief  Just  ice,  who  is  on  leave  and  Sir 
Bhashyam  Ayyangar  and  Russell,  JJ.  (now  retired)  took  part  in  one  or  more 
of  these  cases.     I  am  of  opinion  that  the  practice  is  correct. 

When  the  Judge  resolves  to  act  under  section  307  he  is  required  by  law 
not  to  record  any  verdict  either  of  acquittal  or  conviction.  The  so-called 
*•  verdict '  does  not  bind  him.  It  becomes  for  all  legal  purposes  a  mere  opinion, 
snd  this,  I  take  it,  is  what  section  307  refers  to  when  it  speaks  of  the 
*  opinion  '  of  the  jury.  In  this  present  case  I  think  that  their  '  opinion  ^ 
that  the  fifth,  sixth  and  seventh  accused  are  not  guilty  is  wrong. 
I  would  convict  each  of  these  accused  Chellan  (  son  of  Mari  )  Kamran,  and 
Venkatraman,  and  pass  on  them  the  same  sentence  as  that  passed  on  the 
accused  Nos.  1  to  4  whom  the  jury  found  guilty,  viz,  six  years*  rigorous 
imprisonment. 

Davjes,  J. — I  agree  with  my  learned  colleague  that  this  appeal  (Crimi- 
nal Appeal  No.  319  of  1^)05)  should  be  dismissed. 

In  this  case  the  jury  have  unanimously  found  four  out  of  the  eight 
persons,  charged  with  dacoity,  guilty,  and  the  appeal  of  these  persons  has  been 
dismissed  by  us.  The  jury  found  the  others,  viz,  four  persons  not  guilty  of 
the  dacoity. 
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The  Sessions  Judge  agreed  ^'ibh  the  jiiry  that  one  of  these  fodr  persdns 
was  not  guilty,  but  he  has  dissented  from  their  Verdict  in  regard  to  the  thre^ 
other  men  and  referred  their  cases  under  section  807  of  the  uode  oi  Criminal 
Procedure,  t'6r  our  decision. 

Our  duty  under  clause  3  of  that  section  is  iiot  bnly  i6  cohsider  th^  entii*€i 
evidence,  but  also  to  give  due  weight  to  the  opinions  of  the  Sessions  Judge 
and  of  the  jury.  The  opinions  of  the  jury  cannot  mean  their  verdict,  for  that 
is  not  a  mere  opinion  nor  is  it  styled  as  such  as  the  opinions  of  assessors  are. 
The  verdict  is  a  final  judgment  by  the  jury  as  to  the  guilt  or  otherwise  of  the 
persons  charged  before  them,  and  it  is  binding  on  the  Judge,  while  'Opinions' 
are  not  so.  Besides,  it  is  obvious  from  the  provisions  of  the  Codfe  that  the 
opinions  of  the  jury  referred  to  in  clause  (3)  of  Section  307  are  to  be  Ori  the 
same  par  as  those  of  the  Judge,  that  is,  opinions  given  after  the  verdict,  for  the 
Jury  are  not  enabled  to  pass  opinions  before  their  verdict.  It  is  not  until  afteif 
the  verdicit  is  deliv*>Ted  and  the  Judge  disapproved  of  it,  that  the  jury's 
opinions  are  required  for  submission  to  this  Court  to  be  considered  along 
with  the  Judge's  opinions. 

Now,  the  opinions  of  the  jury  in  this  case  are  riot  before  us.  Applarently 
ike  Judge  has  not  taken  them,  it  muy  be,  bedause  no  express  ptovision  is  made 
to  that  end.  But  the  legislature  in  directing  that  this  Court  should  duly 
weigh  the  opinions  of  the  jury  gives  an  implied  authority  for  the  taking  of 
such  opinions.  And  the  Sessions  Judge  is  advised  in  future  to  do  so  beford' 
referring  a  case  under  section  307  of  the  Criminal  Procedure  Code- 
It  is  now  too  late  to  direct  such  an  opinion  to  be  Recorded  in  the  case* 
before  us.  And  in  the  absence  of  such  opinions,  we  cannot  perform  the  func- 
tions, specially  cast  upon  us,  of  duly  considering  them.  In  this  |>arti6nla]^ 
case,  where  the  Judge  agreed  with  the  verdict  of  the  jury  as  regards  five  per-* 
sons  out  of  eight,  it  requires  the  most  potent  arguments  to  sholV  that  tWr 
verdict  in  tlie  aise  of  the  other  three  persons  was  perverse.  I  have  little' 
doubt  that  the  jury  could  have  given  reasons  in  support  of  their  verdict  if 
they  had  been  asked  for  them,  at  least  as  strong  as  those  given  by  ther 
Judge  against  it. 

In  these  circumstances  I  am  not  prepared  to  give  any  height  to  the' 
one-sided  opinions  of  the  Jud^^e.  And  I  consider  that  the  verdict  of  the  jury 
upon  the  evidence  before  them  should  be  upheld.  The  three  accused  ih  whose' 
case  the  reference  has  beeri  made,  that  is,  the  fifth,  sixth  and  seventh  |)tisonerSy 
should  therefore  be  acquitted  and  their  relciise  ordered. 

The  reference  again  cante  on  for  hearing  under  the  provisions  of  section 
429  of  the  Code  of  Criminal  Procedure  before  the  Btiuch  constituted  above,  in 
consequence  of  the  difference  of  opinions  between  Davies  and  Benson,  JJ.,  the 
Court  delivered  the  following 

JUDGME.VT— Sir  S.  SUBRAHMANIA  AyYAU,  Offg.  C  J.,  and  feoDDAM,  J. — 
The  ordinary  dictionary  meanini,^  of  th.*  word  '  opijiion  '  in  law  is  "  the  formal 
decision  of  a  Judge,  an  umpire,  a  councillor  or  otlier  pnrty  officially  called  upon 
to  consider  and  decide  upon  a  diflfioulty  or  dispute.  "  The  term,  so  fat  as  wc^ 
are  aware,  is  not  used  to  denote  the  reasons  for  the  decisions  themselves  and 
we  see  nothing  in  th«  language  of  clause  3  of  section  307  of  the  Criraiinal 
Procedure  Code,  to  take  the  word  '  o]>inions  *  in  it  t«y  mean  other  than  thef 
respective  conclusions  of  the  jury  and  the  Judge.  The  use  of  the  wot-d  '^opintouvs' 
jn  the  clause  in  prefers noe  to  the  term  verdict  was  probmlWy  owing  to  the 
conclusion  of  the  jury  in  the  circunv?tanoes  lacking  the  eflfect  whicW  woulJ 
V4e 
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attach  to  it  if  there  were  no  difference  between  the  jury  and  the  Judge  in  the 
matter.  The  first  paragraph  of  section  307  itself  is  practically  conclusive  in 
favour  of  this  view,  as  there,  *  opinion  '  is  used  in  contradistinction  to  the 
'  grounds  '  for  such  opinion.  Section  305  of  the  Code  also  supports  '  the  same 
view. '  It  provides  infer  alia  for  cases  of  disagreement  in  trials  in  High  Courts 
and  the  expression  employed  there  too  is  '  opinion. '  The  context  of  course 
precludes  the  word  being  understood  as  meaning  the  grounds  for  the  conclu- 
sion instead  of  the  conclusion  itself.  Now  it  is  conceded  that  when  the  Judge 
and  the  jury  agree  the  latter  cannot  be  compelled  to  give  reasons  for  their 
decision.  And  section  303  which  permits  questions  to  be  put  to  the  jury  in 
order  to  ascertain  what  their  verdict  is,  negatives  by  implication  a  power  on 
the  part  of  the  presiding  Judge  to  question  them  otherwise.  First  to  assume 
that  the  word  '  opinion  '  in  section  307,  clause  3,  means  the  reasons  for  the 
conclusion  and  next  on  such  assumption  to  argue  that  the  Code  authorises 
the  Judge  in  such  cases  to  compel  the  jury  to  give  them  is  not  a  legitimate 
mode  of  construction.  The  practice  of  the  Court  as  shown  by  a  large  number 
of  cases  in  which  some  or  other  of  all  the  Judges  of  this  Court  have  taken 
part  and  in  which  they  proceeded  to  decide  the  references,  though  no  reasons 
for  the  conclusion  of  the  jury  were  elicited  and  submitted,  is  in  accordance 
with  the  view  we  are  taking.  It  follows  therefore  that,  expedient  as  it  may  be 
to  have  before  this  Court,  when  any  have  been  given,  the  reasons  of  the  jury 
for  the  view  taken  by  them  in  a  particular  case,  the  circumstance  that  no  such 
reasons  have  been  ascertained  does  not  warrant  this  Court  to  decline  to  go 
into  the  evidence  and  to  arrive  at  its  own  judgment  after  giving  due  weight 
to  the  views  taken  by  the  Judge  and  the  jury  as  to  the  guilt  or  innocence  of 
the  accused. 

[  Their  Lordships  then  discussed  the  evidence.  ] 

Differing  from  the  jury  we  convict  the  fifth,  sixth  and  seventh  prisoners' 
and  sentence  them  each  to  six  years'  rigorous  imprisonment. 

Sankaran  Nair,  J. — The  learned  Judges  who  first  heard  this  reference 
have  differed  in  their  opinion.  Mr.  Justice  Davies  holds  that  it  requires  power- 
ful reasons  to  show  that  the  jury's  verdict,  upheld  with  reference  to  five  of  the 
accused  is  perverse  with  reference  to  the  other  three  and  as  their  opinion  for 
their  conclusion  which  he  considers  to  be  distinct  from  their  verdict  is  not 
before  us,  it  is  impossible  to  say  they  are  wrong  npon  the  one-sided  opinion 
of  the  Judge  alone,  the  Code  requiring  us  to  give  due  weight  to  the  opinion 
of  the  jury;  Mr.  Justice  Benson  holding  that  the  verdict  is  their  opinion  came 
to  the  conclusion  that  on  the  evidence  the  accused  are  guilty.  I  concur  with 
the  OflBciating  Chief  Justice  and  Boddam,  J.,  in  holding  that  once  the  case  i» 
referred  to  the  Hi^h  Court  under  section  307  we  have  to  form  our  own  opinion 
on  the  evidence.  [  After  going  into  the  evidence.  His  Lordship  agreed  with 
the  jury  and  acquitted  the  accused.  ] 


1905.  Jidy  18.  I.  L.  R.  29  Mad.  97. 

Before  Sir  S.  Subramania  Ayyar,  Ojfficiating  Chief  Justice,  and 
Mr,  Justice  Sankaran  Nair, 

ARUNACHELLAM  CHETTIAR,  PetitiOxVER,  v,  CHIDAMBARAM 
CHETTI,  Respondent.§ 

Criminal  Procedure  Code — Act  V  of  1808,  s.  147 — Uonstruction   of  the  words  "concerning' 
any  land" — Landlord  and  tenant — Kiglit  of  tenant  to  enclose  cultivable  land  by  a  wall. 


§  Criminal  Kcvi^ion  Petiticwi  X(v  75  of  1005. 
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The  enclosing  by  a  tenant  of  cultivable  lands  by  a  wall  instead  of  a  hedge  is  not 
prima  facie,  an  interference  with  the  landlord's  rights  and  ought  not  to  be  interfered  with 
under  section  147  of  the  Code  of  Criminal  Procedure  by  a  Magistrate,  being  a  matter  to  be 
settled  by  a  Civil  Court.  In  suoh  cases,  if  a  breach  of  the  peace  is  anticipated,  security  must 
be  taken  from  the  party  from  whom  such  breach  of  the  peace  is  apprehended. 

The  words  "concerning  the  use  of  land"  in  section  147  of  the  Code  of  Criminal  Proce- 
dure cannot  be  qualified  and  the  section  construed  as  if  it  contained  words  that  the  user  to 
which  the  dispute  relates  is  a  user  by  a  party  other  than  the  party  in  possession. 

The  Kmpress  v.  Ganapat  Kalwar,  (4  C.  WJ5^.,  779),  not  followed. 
Subba  V  Trincal,  (I.L.R.,  7  Mad.,  461),  referred  to  and  followed. 
The  facts  necessary  for  this  report  are  set  out  ia  the  judgment   of  the 
High  Court  and  the  proceedings  of  the  Sub-Divisional  Magistrate. 

On  an  application  by  the  petitioner  (  counter-petitioner  in  the  High 
Court  )  to  the  Sub-divisional  Magistrate,  the  Magistrate  issued  notice  to  the 
counter-petitioner  under  section  147  of  the  Code  of  Criminal  Procedure  and 
passed  the  following  order: — 

''  In  this  case  I  do  not  see  how  proceedings  can  rightly  be  initiated  under 
section  147,  Criminal  Procedure  Code.  The  question  is  a?  to  the  use  of  a 
piece  of  land  which  one  party  says  that  he  has  a  right  to  build  on,  while  the 
other  party  denies,  that  he  (  the  first  party  )  has  such  a  right.  Such  a  case 
is  clearly  not  contemplated  by  section  147  of  the  Code.  Nor  are  the  facta 
that  proceedings  can  be  taken  under  section  145  as  there  is  no  dispute  as  to  the 
right  of  possession.    No  further  proceedings  will  therefore  be  taken." 

The  counter-petitioner  applied  to  the  High  Court  to  revise  the  procee- 
dings under  sections  435  and  439  of  the  Code  of  Criminal  Procedure. 

The  Advocate-General  (  Hon.  Mr.  J.  P,  Wallia  and  S.  Srimirasa  Ayya- 
ngar  for  petitioner. 

T.  Rangaehamar  and  K,  N,  Ayya  for  respondent. 

Order. — The  allegation  of  the  petitioner  was  that  the  counter-petitioner, 
who  was  for  the  purposes  of  this  petition  treated  as  being  in  possession  of  a 
certain  plot  of  land,  was  erecting  a  compound  wall  in  the  place  of  a  hedge 
which  existed  before ;  that  his  consent  had  not  been  obtained  for  the  erection 
and  that  the  object  of  the  counter-petitioner's  building  a  wall  was  to  annex 
it  to  his  house,  while  it  was  cultivable  land  subject  to  payment  of  assessment 
t*o  him.  The  contention  on  the  other  side  was  that  it  wa.s  part  of  the 
counter-petitioner's  property  and  that  he  was  replacing  an  old  dilapidated  wall. 
The  dispute,  thus,  in  truth,  is  whether  the  property  belongs  to  the  counter- 
petitioner  as  alleged  by  him.  If  his  allegation  be  true,  it  would  be  quite 
competent  to  him  to  mise  the  wall  without  any  let  or  hindrance  on  the  part 
of  the  petitioner.  Even  if  it  were  otherwise  the  fact  that  a  tenant  encloses 
agricultural  land  in  his  occupation  with  a  wall  instead  of  a  hedge  would  not 
primA  facie  interfere  with  the  landlord's  right.  In  these  circumstances  the 
case  is  one  in  which  we  ought  not  interfere     in    revision,    as     the     dis- 

£ute  is  really  a  civil  dispute  between  the  parties,  which  ought  to  bo  settled 
y  Civil  Courts.  We  accordingly  dismiss  the  petition.  In  doing  so,  we  do 
not  wish  to  be  understood  as  concurring  in  the  view  expressed  by  the  Magis- 
trate if  he  meant  to  decide  the  general  question  as  to  the  scope  of  section 
147  of  the  Criminal  Procedure  Code,  the  words  concerning  the  use  of  any 
land  cannot,  we  think  be  altogether  qualified  and  the  section  construed  as 
if  it  contained  words  that  the  user  to  which  the  dispute  relates  is  a  user  by 
a  party  other  than  the  person  in  possession.  We  should  hesitate  before  we 
accept  the  restricted  construction    suggested  in   The  Empreua   v.   Qanapixt 
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jSToitoor  Q)  to  which  our  attention  hfts  been  drawn  on  behalf  of  the  coBBler- 
petitioqer.  The  c^se  of  ffari  Mohun  Thakur  v.  I^Usen  SundaH  (2)  and  the 
pbseryations  in  ^fe6a  v.  TriV'<^o,i  (3)  seem  opposed  to  the  view  adopted  in 
Tkef!7npTe$8  y.Qanapat  Kalwar  (1)  if  we  understand  it  rightly.  These 
cases  were  no  doqbt  decided  under  the  section  of  the  repealed  Criminal  Proce- 
flure  Ccrfe^  tl^e  ^i^guage  of  which  is  not  identical  with  that  of  section  147  of 
the  present  Criqa^pal  Procedure  Code,  the  alteration  in  the  language  seems 
intep4^<l  nether  to  enlarge  the  scope  than  restrict  it  It  is  perhaps  not;  super* 
fluous  to  observe  that  in  cases  like  the  present  as  pointed  out  in  the  ca^ 
last  citod  (  Suhbfi  v.  Trincal  (3)),  the  proper  course  was  for  the  Magistrate  to 
take  security  from  the  party  from  whom  a  breach  of  the  peace  was  appre- 
{leaded,   though  it  ^  not  illegal  for  the  Magistrate  to  act  under  section  147. 


1905.  September  19,  20.  I.  h  E-  29  Mad.  100. 

Before  Sir  S.  Subrahmania  Ayyar,  Officiating  Chief  Justice, 
and  Mr.  Justice  Boddam. 

STJETANARAYANA  ROW  and  another  (Petitioners  in  Crihii^al 
R?; VISION  Petition  No.  34  op  1905), 

BALA  BAMAYYA  (PErrrioNER  ii^  Criminal  Revision  Petition 
No.  35  pF  1905),  V,  EMPEROR  (Respondent  in  both).! 

Criminal  Proc^dnre  Code  Act  y  of  1898, 83.  476,  4^6,  439— Power  of  High  Court  toinierfwe 
in  proceedings  vn(Jer  «.  476 — Madras  Act  III  of  1869,  scope  of— Judicial  ProceediDgs— 
Pleader,  propriety  of  imputationn  mi^de  by. 

The  High  Court  has  power  ^o  revise  proceedings  under  section  476  of  the  Code  of  Cri- 
ininal  Procedure  when  such  proceedings  are  null  and  void  for  want  of  jurisdiction. 

Eranholi  Athan  v.  King  Emperor  (I.L.R..  26  Mad.,  98 >.  referred  to  and  distingnished. 
Madras  Act  III  of  1869  doe«  not  authorise  the  issuing  ot  summons  in  a  departmental  inquiiy 
for  bribery. 

The  pendency  of  an  appeal  by  the  accused,  who  had  paid  the  fine  imposed  on  him, 
would  not  give  an^  Court  authority  or  power  to  arrest  l^im  or  to  take  recognizances  from  bhn 
for  appearing  at  any  further  enquiry. 

The  presenting  of  a  petition  iinpntingf  improper  motives  to  a  Ma^rist^te  who  h  illegally 
detaining  a  person  to  tak^  recognizances  from  him  to  enforce  his  attendanct^  for  the  foregoiog 
purpose  will  not  justify  any  action  by  such  Magistrate  under  section  476  of  the  ^ode  of 
Urimipal  I'roce^ure  as  the  offence  is  not  committed  in  the  course  of  a  judicial  proceeding,  nor 
is  it  brought  to  his  notice  in  the  course  of  such  proceeding, 

T^¥!  fftots  necessary  for  this   report  are  fully  set  out  in  the  judgment 

Dr.  S,  S'lvaminadhan  and  F.  Kri8lianasw<imi  Ayyar  for  petitioner& 

Thp  public  Prosecutor  for  respondents. 

OrI]||;b — In  Criminul  Revision  Cases  Nos.  84  and  35  of  1905.— The 
niaterial  fc^ots  bearing  upon  these  revision  cases  f^re  shortly  as  follow :  Bala 
Rami^yya,  tlie  pe^iitioner  in  Criqiinal  Revision  Case  No.  35  of  1905,  had 
been  copvictod  on  a  charge  of  theft  and  sentenced  to  pay  a  fine  of  Rs.  20 
which  he  pai4  (  see  Criminal  Revision  Case  No.  S6  of  1805).  He  preferred 
P^n  appeal  against  t^h^^t  decision  which  was  heard  by  the  Deputy  Magistrate 
3Ir.  p.  Nagesa  '^e^  in  July  1904.  The  Deputy  Magistrate  directed  the  Sub- 
Mngistrate  \Yho  tried  til^e  case  in  the  first  instance  to  record  further  evidence. 
While  the  matter   was  thus  pending    ^  complaint  of  bribery  in   connection 

f  Criminal  Revision  Petition  Nos.  34  and  35  of  1905. 
(U  4  3.\y.N.,  779.        (2>  I.L..R,  11  Oalc,  52.  (3)  I.L.R.,  7  Mad.,  461. 
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with  the  theft  case  made  by  Bala  Raraayya  against  the  Sub-Magistrate  to 
the  District  Magistrate  was  being  enquired  infc)  departmentally.  Part  of  the 
<lepartmental  enquiry  was  being  made  by  Viv.  Nagesa  Rao.  On  the  6th 
October  Mr.  Nagesa  Rao  summoned  Bala  Ramay ya  to  appear  before  him  on 
the  19th  idem  in  connection  with  the  departmental  enquiry.  Bala  Rama- 
yya  did  not  appear,  and  Mr.  Nagesa  Rao  thereupon  issued  a  warrant  for  his 
arrest.  The  warrant  was  not  executed  as  Bala  Ramayya  was  reported  to  be 
not  forthcoming.  On  the  third  December  19Q4  Bala  Ramayya  came  to  the 
Court  of  the  Deputy  Magistrate  on  some  other  business.  Then  Mr.  Nagesa 
Rao  directed  him  to  execute  two  recognizances  and  pending  their  execution 
he  was  detained  by  the  Deputy  Magistrate's  peon.  One  of  the  recognizance 
was  for  Bala  Ramayya  appearing  before  the  Sub-Magistrate  on  the  12th  in 
connection  with  the  additional  evidence  ordered  to  be  taken,  and  the  other  for 
his  appearance  before  Mr.  Nagesa  Rao  himself  on  the  13th  idem.  Bala 
Ramayya  at  first  refused  to  execute  these  recognizances  protesting  that  he 
should  not  be  called  upon  to  do  so  and  in  support  of  his  objection  he  got  the 
petitioners  in  Criminal  Revision  Case  No.  34  of  1905,  one  a  High  Court 
Vakil  and  the  other  a  Fii-st-grade  Pleader,  to  present  a  petition  in  which 
it  was  prayed  that  Bala  Ramayya  might  be  released  without  any  security 
or  recognizance  being  taken  from  him.  As  Mr.  Na>resa  Rao  had,  before 
this  petition  was  presented,  left  Court-house,  his  work  in  Court  being  over^ 
and  gone  to  bis  residence,  the  petition  was  handed  bo  Mr.  Nagesa  Rao  there. 
As  in  spite  of  the  petition  recognizances  were  insisted  on  Bala  Bamayya 
executed  them  and  thereupon  these  same  vakils  presented  a  further  petition 
to  Mr.  Nagesa  Rao  (also  in  his  house)  in  which  they  repeated  their  objetiona 
and  prayed  that  the  security  and  recognizances  taken  should  be  cancel!^  luad 
Bala  Ramayya  released.  This  request  was  not  complJed  with.  With  reference 
to  paragraph  6  of  the  petition  which  runs  as  follows: — 

"  The  petitioner  believes  that  this  Court  namelj'  M.'  R.  Ry.  P.  Nagem 
*'  Rao  Pantuiu  Garu  is  actuated  b>  malice  pure  and  simple  against  this  jpeti^ 
**  tioner  in  arresting  him  and  detaining  him  unlawfully  in  custody  from 
"  about  11-30  A.  M.  till  about  4-30  p.m.  this  Axy.  "  Mr.  Nagesa  Rao 
directed  (purporting  to  act  under  section  476  of  the  Criminal  Procedure 
Code)  Bala  Ramayya's  two  vakils  to  bo  prosecuted  before  the  Divisional 
Magistrate  for  an  oflFence  under  section  228  of  the  Indian  Penal  Code,  viz. 
**  intentionally  offering  an  insult  to  a  public  servant  whilst  such  public  ser- 
**  vant  was  sitting  inn  stage  of  a  judicial  proceeding  "  and  Bala  Ramayya 
for  abetting  them  in  committing  this  offence.  The  Public  Prosecutor  took 
the  preliminary  objection  that  these  revision  petitions  did  not  lie  with  refe- 
rence to  the  Full  Bench  ruling  in  Eranholi  Athan  v.  King  Emperor(l)i 
We  over-rule  the  objection  inasmuch  as  in  our  opinion  Mr.  Nagesa  Kao  was 
acting  entirely  without  jurisdiction  in  the  matter.  Now  as  to  the  depart- 
mental enquiry  he  was  holding  it  was  purely  an  executive  matter.  Our  atten- 
tion has  not  been  drawn  to  any  provision  of  law  empowering  Mr.  Nagesa 
Bao  to  compel  the  attendance  of  Bala  Ramayya  before  him  in  connection 
with  the  enquiry.  Of  course  it  was  not  a  case  to  which  the  Act  regarding 
the  issue  of  Revenue  Summonses  Madras  Act  III  of  1869  applied  and  it 
follows  that  the  issae  of  a  warrant  for  Bala  Ramayya's  non-attendanoe  in  pur« 
suanco  of  the  summons  was  a  void  proceeding.  As  regards  also  the  matter 
of  further  evidence  directed  to  be  taken  before  the  Sub-Magistrate  it  was 
Bot  competent  to  Mr.  Nagesa  Rao  to  compel  the   attendance  of  Bala   Ramayya 
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either  before  the  Sub-Magistrate  or  before  himself.  As  we  obser\red  in 
Criminal  Revision  Case  No.  36  of  1905  it  was  for  Bala  Ramayya,  if  he  chose, 
to  appear  at  the  enquiry  or  not.  It  is  to  be  remembered  that  he  had  been 
sentenced  to  pay  a  fine  and  the  fine  had  been  paid.  The  pendency  of  an 
appeal  preferred  by  him  would  not  give  any  Court  authority  or  power  to 
Arrest  him.  The  only  result  of  the  appeal  could  be  either  the  reversal  or 
confirmation  of  the  sentence  already  passed.  There  was  no  question  of  enha* 
Dcement  of  sentence.  Of  course  to  warrant  an  order  under  section  476  of  the 
Criminal  Procedure  Code  directing  a  person  to  be  prosecuted  the  offence 
staled  to  have  been  committed  by  him  should  have  been  committed  before 
the  Court  in  the  course  of  a  judicial  proceeding  or  should  have  been  brought 
under  its  notice  in  the  course  of  such  a  proceeding.  Neither  is  the  case  here. 
For  the  presentation  of  the  petition  in  question  was  in  regard  to  and  in  the 
course  of  the  detention  of  Bala  Ramayya  and  the  taking  of  recognizanees 
from  him  both  of  which  were,  as  shown  above,  absolutely  illegal  acts. 

The  Full  Bench  ruling  relied  on  by  the  Public  Prosecutor  cannot  possibly 
be  held  to  apply  to  a  case  like  the  present.  It  is  eaually  clear  that  Mr. 
Nagesa  Rao  was  not  at  the  time  the  petition  was  hanaed  to  him  a  public 
»erva,ut  sitting  in  any  stcLge  of  a  judicial  proceeding  and  this  the  Public 
Prosecutor  conceded. 

The  order  of  Mr.  Nagesa  Rao  directing  the  prosecution  of  the  Pleaders 
and  Bala  Ramayya  is  hereby  set  aside. 

We  cannot  help  observing  that  the  conduct  of  Mr.  P.  Nagesa  Rao  in 
detaining  Bala  Ramayya  under  the  circumstances  and  compelling  oim  to  find 
security  and  execute  the  recognizances  has  been  throughout  so  high  handed 
and  perverse  as  almost  to  justify  (  if  that  were  possible  )  the  statement  in  the 
paragraph  of  the  petition  complained  of,  though  we  cannot  pernori^  any  legal 
practitioner  to  impute  improper  motives  or  corruption  to  a  judicial  officer  in 
petitions  addressed  to  him  in  connection  with  proceedings  pending  before  hini 
as  such  officer. 

In  Referred  Case  No.  5  of  1905  and  Civil  Miscellaneans  Petition  Na  339 
cfl905. 

As  regards  Referred  Case  No.  5  of  1905  and  Civil  Miscellaneous  Peti- 
tion No.  339  of  1905  it  is  needless  to  say  that  we  entirely  agree  with  Mr, 
Bell  that  a  Pleader  cannot  be  permitted  to  make  imputations  on  judicial 
officers  in  petitions  presented  to  them.  The  proper  procedure  in  cases  where 
such  petitions  are  presented  would  be  to  return  them  to  the  Pleader  for 
amendment  or  to  reject  them  as  scandalous.  For  reasons  however  given  in 
our  judgment  in  Criminal  Revision  Nos.  34  and  35  of  1905  these  are  not  cases 
calling  for  any  further  action. 


1905.  November  5,  21.  I.  L.  R.  29  Ifod.  126. 

fief  ore  Sir  Arnold  White,  Chief  Justice,  Mr,  Justice  Subrahmania  Ayyur^ 
Mr,  Justice  Davies,  Mr,  Justice  Benson  and  Mr.  Justice  Moore, 

EMPEROR  V.  CHINNA  KAUAPPA  GOUNDEN  and>nother .♦ 

Criminal  Procedure  Code — Act  V  of  1898,  8.  203 — Dismissal  of  complaint  under^  no    bar  to 
Magistrate  rehearing  complaint. 

•Case  Referred  No.  89  of  1905  (Criminal  Revision  Case  No.  366 of  1905). 
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On  a  reference  by  tiie  SeeeioiM  Jud|;e  as  to  whether  it  was  competent  to  a  Jif AgisCrafe, 
after  dismissing  a  complaint  under  section  203  of  the  Code  of  Criminal  Procedure,  to  rehear 
the  complaint,  when  sudi  orcler  of  dismissal  had  not  been  set  aside  bir  a  higher  Coart : 

Held,  (SuBRAHUANiA  Attar  and  DaVibs,  JJ.,  dissenting)  that  the  dismissal  of  a  con>- 
plaint  under  section  208  of  the  Code  of  Criminal  Procedure  does  not  operate  as  a  bar  to  the 
rehearing  of  the  complaint  by  the  same  Magistrate,  even  when  such  order  of  dismissal  has  not 
been  set  aside  by  a  competent  authority. 

Mahomed  Abdul  Mennan  v.  Panduranga  Row,  (I.L.R.,  28  Mad.,  256),  dissented  from. 

Dwarka  Nath  Mondul  V.  Benl  Madhab  Banerjee,  (LL.R.^  38  Calc.,  652),  approved  and 
followed. 

Mir  Ahwad  Hoesein  v.  Mahomed  Askari,  (I.L.R.,  29  Calc,  726),  approved  and  followed. 

Per  Sir  Arnold  White.  C.J. — The  power  to  enquire  into  an  offence  must  be  held  to  exist 
In  a  Magistrate  until  something  has  occurred  to  divest  the  Magistrate  of  this  jurisdiction.  An 
order  under  section  203  of  the  Code  of  Criminal  Procedure  is  not  a  judgment  to  which  the 
provisions  of  section  369  will  apply.  The  principle  of  autrefois  acquit  will  not  apply  as  there 
IB  no  trial  when  the  complaint  is  dismissed  under  section  203  of  the  Code  of  Criminid  Procedure. 

The  provisions  of  sections  147,  400,  215  and  210  of  the  Code  of  Criminal  Procedure  of 
1872  compared  with  the  corresponding  sections  203,  403,  253  and  242  of  the  present  Code. 

The  alterations  in  the  present  Code  in  regard  to  the  sections  under  consideration  were 
merely  drafting  alterations  and  were  not  intended  to  effect  and  did  not  effect  any  alteration  In 
the  law  as  laid  down  by  the  old  Code. 

Per  Benson,  J. — The  decisions  in  Queen-Empress  v,  Adam  Khan  [I.L.R.,  22  All.,  106]| 
Kilraton  Sen  v.  Jogesh  Chundra  Blmtt<icharjee  [I.L.R.,  23  Calc,  983],  and  Mahomed  Abdul 
Mennan  v.  Panduranga  Row  [I.L.R.,  28  Mad.,  2651,  do  not  apply,  as  in  those  cases  it  wa» 
not  the  same  but  a  d^erent  Magistrate  who  proceeded  to  rehear  the  complaint 

There  is  no  bar  under  the  Code  to  the  complaint  being  reheard  unless  the  proceedings  have 
reached  such  a  stage  of  finality  that  an  acquittal  or  an  order  operating  as  such  under  the 
■Code  is  recorded. 

Per  Moore,  J. — ^The  maxim  nemo  his  vexari  has  no  application  to  an  order  under  section 
203  of  the  Code  of  Criminal  Procedure,  though  it  may  be  a  good  argument,  where  an  accused 
has  been  discharged  under  sections  253  and  259  of  the  Code. 

Per  SuBRAHMANiA  Aytar,  J. — Although  the  technical  doctrine  of  autrefois  aequii  will 
upply  only  to  acquittals,  the  principle  underlying  such  doctrine,  that  a  person  should  not  in 
respect  of  an  offence,  be  in  jeopardy  of  prosecution  more  than  once,  applies  to  cases  where 
the  prosecution  failed  to  reach  the  stage  of  acquittal  without  anv  fault  on  the  part  of  the 
accused,  unless  its  application  Is  precluded  by  the  provisions  of  the  Code. 

Acquittal  in  common  law  means  an  acquittal  after  verdict  or  sentence.  The  Legislature 
having  hy  sections  333,  494  and  248  of  the  Code  of  Criminal  Procedure  given  the  term  a 
wider  «ignihcance,  the  explanation  to  section  403  was  intended  to  guard  against  the  term 
being  applied  to  cases  where  the  plea  of  avlrefois  acquit  was  not  technically  applicable  and 
not  to  bar  the  application  of  the  aforesaid  analogous  principle  where  justice  requited  it* 
There  being  thus  no  legal  provision  to  the  contrary,  an  order  dismissing  a  complaint  or  dis^ 
•charging  the  accused,  must,  on  the  above  principle,  operate  as  a  bar  to  further  enquiry  into 
the  same  matter  as  long  as  such  order  remains  in  force.  Orders  under  sections  203,  253 
«nd  259  of  the  Code  of  Criminal  Procedure  stand  on  the  same  footing  as  regards  the  appli- 
cation of  this  doctrine. 

There  is  no  inherent  power  in  a  Magistrate  to  revise  his  own  order  of  dismissal 
•or  discharge. 

The  facts  are  fully  set  out  in  the  Sessions  Judge's  letter  of  referencs 
which  is  as  follows. 

On  the  Slst  July  1905,  Chinnayya  Qounden  presented  to  the  Head 
Assistant  Magistrate,  Poollachi,  a  written  complaint  against(l)  Chinna 
Ealiappa  Qounden,  (2)  Bangaya  Gounden  and  (3)  Scbbier,  of  which  a 
translation   is  as  follows: — 

"  I  bought  the  land  of  the  first  accused  a  year  ago,  and  on  the  26th 
May  1904  executed  a  promissory  note  to  him  for  Bs.  160  the  unpaid  balance 
owed    to  him  by  me.     The  first  accused  allowed  his  cattle   to    graze  on  the 
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land  which  I  bought  and  which  was  in  my  possesstonf  lifter  the  purcfiase  and 
caused  damage  to  my  crop.  I  therefore  complained  to  the  Statioriary  SuV 
Magistrate,  and  when  the  case  came  on  for  enquiry,  a  promissory  note  was 
proauced  by  rae  and  another  u»is  produced  by  the  accused.  When  the 
Magistrate  examined  the  attestor  and  tl.e  writer  of  the  promissory  note 
which  I  produced,  Maniam  Kanga  Gounden  and  Subbien,  they  said  that 
they  did  not   sign  and  that   the  signatures  were  not  genuine. 

"  The  accused  came  to  me  ou  28th  January  1905  with  a  forged  pro- 
missory note  and  fraudulently  read  out  the  forged  note  as  though  it  was 
the  note  which  I  executed,  and  deceived  me,  and  received  firom  me  Rs.  178 
being  the  principal  and  interest  due,  and  made  an  entry  of  payment  on  the 
forged  note  and  left  it  with  me.  I  cannot  read  well.  I  learnt  that  it  was 
forged  only  after  I  produced  it  in  the  Magistrates  Court  and  the  case  was 
enquired  into.  I  therefore  pray  that  enquiry  may  be  made  about  the  forgery 
of  the  promiasory  note  by  the  accused,  about  their  cheating  me  by  faudulently 
reading  it  and  making  me  believe  it,  and  about  their  receiving  the  money 
from  me.  " 

On  the  same  date  (21st  July)  the  Magistrate  examined  the  complainant 
under  section  200,  Criminal  Procedure  Code,  the  substance  of  the  examina- 
tion being  reduced  to  writing  as  follows: — "  Last  year  I  bought  some  kiid 
from  first  accused.  Last  January  the  accused  created  a  false  proniissary 
note  for  Rs.  160.  They  showed  the  promissory  note  to  me  and  demanded 
the  money.  I  paid  it.  I  had  executed  a  promissory  note  to  them  for  Rs. 
160  as  balance  <>f  the  price  of  the  land.  I  presented  a  complaint  before 
the  Stationary  Sub-Magistrate,  Bollachi,  against  first  accused  under  the  Cattle 
Trespass  Act,  la.st  month.  He  then  stated  that  I  owed  him  Rs.  160.  I  told  the 
Sub-Magistrate  that  I  had  paid  lis.  160  and  recovered  the  promissory  note.  Then 
I  showed  the  Sub-Magistrate  the  prnnnssory  note.  My  complaint  is  that  the 
accused  got  Rs.  160  from  me.  The  accused  gave  me  the  promissory  no*e  in 
exchange  for  that.  My  complaint  is  that  the  nccused  demanded  the  money  in 
the  Sub-Magistrate's  Court  after  I  had  paid  it.  " 

The  Magistrate  then,  on  the  st\me  date,  made  the  following  order: 
**  Complainant  states  that  he  executed  a  ]  romissory  note  to  first  acciised  and 
paid  the  amount  in  January  and  received  back  the  promissory  note  and  that 
a  month  ago  in  the  Stationary  Sub- Magistrate's  Court  the  accused  stated  that 
he  still  owed  him  the  money.  This  is  all  his  complaint.  No  offence  has  been 
committed.  The  complaint  is  therefore  dismissed  under  section  203,  Cri- 
minal Procedure  Code." 

After  this  order  was  made  (  on  the  same  date  )  Chinnayya  Gounden 
presented  a  petition  to  the  Matjistrate  in  which  he  explaiuf^d  that  his  com- 
plaint was  that  the  accused  had  forced  a  document  and  prayed  that  the  case 
might  be  "  taken  on  file  and  enquired  into." 

The  Magistrate  then  on  the  same  date,  examined  him  again  apparently 
under  section  200  of  the  Criminal  Prorodure  Code,  and  three  days  afterwards 
24th  July  made  the  following  order :  The  offence  complained  of  fisJls  under 
section  467  of  the  Indian  Penal  C<»de  besides  the  minor  sections  419*  and  468y 
Indian  Penal  Code,  forwarded  to  the  Stationary  Sub-Magistrate,  Pollachi,  for 
enquiry  and  committal  to  the  Court  of  Session  if  a  2>^Una  facie  ease  is 
made  out.  " 

The  Stationary  Sub-Magistrate  has  now  comTnitted  Chinna  Ealiappa 
Gounden  and  Subbier  to  this  Court  on  the  charge  that  Subbier  forged  a  pro- 
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tnissory  note  and  China  Kaliappa  Gonnden  abetted  the  forgery  and  that  they 
also  committed  offences  punishable  under  sections  468y  471  and  420  of  the' 
Penal  Code. 

I  think  that  the  commitment  sbonld  be  quashed,  "the  otdei^  of  the' 
Head  Assistant  Magistrate  dismissing  the  compiaint  under  section  203  was 
no  doubt  wrong  and  was  made  because  the  Magistrate  did  not  apprehend 
rightly  what  the  complainant  was,  but  having  been  made,  it  must  be  con- 
sidered to  be  in  force  until  competent  authority  (that  is  to  say,  the  High 
Court,  Court  of  Session  or  District  Magistrate)  sets  it  aside  and  orders 
further  enquiry.  See  Mahomed  Abdul  Mennan  v.  Panduranga  Raw{V)  and 
Ktmutl  Chandra  Pal  v.  Oourchand  Authikari{2).  The  Head  Assistant 
Magistrate  had,  I  submit,  no  jurisdiction  to  revive  proceedings,  and  his  order 
of  24th  July  referring  the  case  to  the  Stationary  Sub- Magistrate  for  enquiry 
ti^as  made  without  jurisdiction  and  did  not  give  jurisdiction  to  the  Sub- 
Magistrate. 

Public  Prosecutor  [Mr.  E,  B,  PoweU]  in  support  of  the  reference. 

T.  iJ.  Rama^handra  Ayyar  and  T.  R.  Krishnaawami  Ayyar  for  accused/ 

T,  Rangachariar  (amicus  curiae). 

Judgment — Sir  Arnold  White,  C.J. — Th«  general  qxrestion  argued' 
before  us  in  this  case  was  whether  it  was  open  to  a  Magistrate  to  hear  a  com- 

Jlaint  which  has  been  dismissed  by  an  order  under  section  203   of  the  Criminal 
rocedure  Code,  the  order  of  dismissal  not  having  been  set  aside   by  a  higher' 
Court. 

In  support  of  the  view  that  the  Magistrate  had  no  such  power,  it  waa^ 
urged  that  a  power  to  rehear  or  revise,  like  a  right  of  appeal,  was  the  creature 
of  statute  and  that,  in  the  absence  of  express  statutory  provisions  conferring: 
such  power,  the  power  did  not  exist.  I  am  not  prepared  to  accept  this  propo- 
sition. It  seems  to  me  that  the  question  whether  there  is  a  power  to  rehear' 
must  be  determined  with  reference  to  the  enactments  which  create  and  regu- 
late the  jurisdiction  of  the  Magistrate.  The  Code  confers  upon  a  Magistrate^ 
jurisdiction  to  enquire  into  an  alleged  offence.  Prima  facxe,  therefore,  sucb 
jurisdiction  exists  in  the  case  of  an  alleged  offence.  It  must  be  held  to  exists 
unless  it  appears  that  something  has  been  done,  or  some  event  has  occurred,v 
which  has  the  legal  effect  of  depriving  the  Magistrate  of  this  jurisdiction. 

The  question  therefore  is  whether  the  fact  of  the  dismissal  of  the  com^^ 
plaint  by  an  order  made  under  section  203,  operates,  so  as  to  deprive  the  M^agis-* 
trate  of  jurisdiction  to  enquire  into  the  offence  alleged  in  the  complaint.  The 
first  matter  to  be  considered  is — is  there  any  provision  of  the  Code  which  lays* 
this  down  in  express  terms  ?  There  is  no  such  provision.  I  do  not  think  that,. 
in  substance,  with  reference  to  the  q.uestion  of  jurisdiction,  any  distinction  can 
be  drawn  between  entertaining  a  fresh  complaint  and  rehearing  the  original 
complaint.  The  argument  that  the  Magistrate,  having  made  the  order  of* 
dismissal,  is  functus  offi>cio  applies  equally  to  both  cases,  and  the  formcJity  of* 
putting  in  a  fresh  complaint  cannot  be  said  to  create  a  jurisdictiouv  which,* 
without  such  formality  a  Magistrate  would  not  have  possessed; 

It  was  argued  that  an  order  under  section  203  was  »  "  judgment  **  to 
which  section  369  applied.  Section  369  provides  "  No  Court  other  than  a- 
High  Court,  when  it  has  signed  its  judgment,  shall  aUer  or  review  the  same 
except  as  provided  in  sections  395  and  4S4  or   to   correct  a  clerical   error.  " 


(1)  LL.R.,  28  Mad.,  255.  t^)  LIuH:,.  2A  Calc.,.286i. 


Digitized  by 


Google 


394  I.  L.  R.  29  Mad.  126. 

The  Code  does  hot  define  "judgment  "  but  section  C  66  lays  down  what  the 
language  and  the  contents  of  a  judgment  are  to  be.  By  section  367,  the 
judgment  is  to  contain  the  decision  and  the  reasons  for  the  decision.  Section 
203  enacts  that  when  a  Magistrate  dismisses  a  complaint  by  an  order  under 
that  section,  he  shall  briefly  record  his  reasons  for  so  doing.  If  an  order  under 
section  203  is  a  judgment  within  the  meaning  of  section  369,  this  provision 
in  section  203  is  unnecessary  and  redundant  ;  or,  to  put  it  another  way, — 
the  way  in  which  it  is  put  by  Prinsep,  J.,  in  Dwarha  Nath  Mondul  v.  Beni  Ala- 
dhab  Banerjee{\)  in  the  case  of  an  order  of  discharge  as  in  the  case  of  an  order 
dismissing  a  complaint,  it  is  expressly  required  by  the  law  that  a  Magistrate 
should  state  his  reasons,  and  it  may  be  taken  that  if  it  had  not  been  so 
required,  it  would  have  been  unnecessary  for  the  Magistrate  to  state  any 
reasons  for  his  order.  Consequently  in  this  point  of  view,  the  order  does 
not  constitute  a  judgment. 

In  my  opinion  an  order  of  dismissal  under  section  203  is  not  a  judg- 
ment within  the  meaning  of  section  369.  It  is  to  be  observed  that  inr 
Dwarka  Nath  Mondid  v.  Beni  Madhah  Banerjee(l),  Ghose,  J.,  who  dissent- 
ed from  the  six  other  Judges  on  the  actual  question  for  determination,  was  of 
opinion  that  the  order  made  in  that  case,  which  purported  to  have  been 
made  under  section  259  was  not  a  judgment.  The  Judge  observes  that  an 
order  of  discharge  made  after  an  investigation  of  the  merits  is  a  judgment, 
but  he  points  out  that  there  is,  in  this  respect,  a  distinction  between  a 
summons  and  a  warrant  case,  and  he  is  careful  to  limit  his  observation  to  a 
warrant   case. 

It  was  further  argued,  in  support  of  the  view  that  the  Magistrate  had  no 
jurisdiction    to  rehear,  that  even  if  the  ** order  made    under  section  203,   were 
not   a  judgment  within   the   meaning  of  section    369,   the   general    principle 
was  applicable  and  the  order  was   final  unless  and  until  sot  aside  by  a  superior 
tribunal.     What  general   principle  ?     I  know   of  no    general   principle   whi«h 
can  be  said  to  be  applicable.     It  cannot   be  the  principle  on    which  the   right 
to  plead  autrefois  acquit  is  based,  because  section  408   says  that   for  the  pur- 
pose   of  the  exercise   of  this  right  the  order  is    not   an    acquittal.     The   argu- 
ment ab  inconvenienti  is  of  little  weight.     A    Magistrate   who   allowed     the 
rehearing  of  complaints  which    he    had  purported    to    dispose   of,    to   develop 
into  a  habit  would,   no  doubt,  attract  the  attention    of  the  higher  authorities. 
The  question   of  jurisdiction,  as   I  have  already  said,  is  to    be  determined     by 
an  examination  of  the   provisions  of  the  Code  which  confer  and   regulate     the 
jurisdiction.     There  is   no   express   provision   of  the  Code    which  in  express 
terms  either   gives  or  takes   away  the  jurisdiction  to  enquire  into    an  alleged 
offence   with  regard  to   which   a   complaint   has   been    brought   and  has  beenc 
dismissed.     But  in    my   opinion    the   Code   implicitly,  though    not   directly, 
gives  the  jurisdiction.  The  explanation  to  section  403  enacts  that  the  dismf^^sai 
of  a   complaint  is  not   an    acquittal    for    the   purposes   of  that   section.     The 
purpose   of  the  section  is  to  protect    the  person  who  has  been  acquitted    from 
liability  to  be  tried   for  the  same  offence.     The  explanation    says   that  in    the 
case   of  a  dismissal    he   is    not  so     protected.     No   doubt   the   section    only 
applies   to  the  case  of  a  person    who  has  been  tried^  and  ifl    the    case   of    d"is^ 
missal  there  has  been  no  trial.     Strictly  speaktng  neither   the  section  nor  the 
fxphuuitions   apply  to  a  dismissals   but  it  seems  to  me   clear,  that   what      the 
L^-gislature  meant  to    lay  down  was  that  a  dismissal    is   not   a   bar   to   further* 

( i;  I  L.  H.,  2y  Calc  .  G52  at  p.  6G0. 
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pn>cee<^ings  in  respect  of  the  alleged  offence,  and  that  the  right  to  take 
further  proceedings  is  not  dependent  upon  the  exercise  by  the  higher  Courts 
of  the  powers  of  revision  conferred  by  the  Code.  If  there  is  no  bar  to  further 
proceedings,  there  is  jurisdiction  to  entertain  these  further  pro<eedings,  and 
if  there  is  this  jurisdiction  there  is  nothing  in  the  Code  which  deprives  a 
Magistrate  of  jurisdiction  by  the  reason  of  the  fact  that  he  has  made  an  order 
dismissing  the  complaint.  That  this  is  the  true  construction  of  the  explanation 
to  section  403  seems  to  me  clear  when  we  read  the  explanation  by  the  light 
of  the  corresponding  enactments  contained  in  the  Code  of  1872  to  which 
Mr.  Rangachari,  in  his  able  argument,  called  our  attention.  Section  147 
of  the  Code  of  1872,  which  corresponds  to  section  203  of  the  present  Code, 
contains  the  provision.  "  The  dismissal  of  a  complaint  shall  not  prevent 
subsequent  proceedings."  This  provision  does  not  occur  in  section  203  of 
the  Code,  but  in  section  403  we  have  explanation  that  a  dismissal*  is  not  an 
acquittal  for  the  purfmses  of  that  section.  There  is  nothing  in  the  explana- 
tion in  section  460  of  the  Code  of  1872,  which  corresponds  to  section  403 
of  the  present  Code.  Again,  section  215  of  the  Code  of  1872  which  corres- 
ponds to  section  268  of  the  present  Code  contains  the  explanation  **  a  dis- 
charge is  not  equivalent  to  an  acquittal  and  does  not  bar  the  revival'  of  a 
prosecution  for  the  same  offence."  This  explanation  does  not  occur  in 
section  253  of  the  present  Code,  but  in  section  403.  we  have  the  explanation 
that  the  discharge  of  the  accused  is  not  an  acquittal  for  the  purposes  of 
that  section.  There  is  nothing  corresponding  to  this  explanation  in  section 
460  of  the  Code  of  1872.  The  language  of  the  Code  of  1872  in  dealing 
with  the  effect  of  a  discharge  is  even  strongei  than  the  language  of  that 
Code  in  dealing  with  the  effect  of  a  dismissal.  The  language  in  the  one 
case  is  *'  does  not  bar  the  revival  of  a  prosecution.  "  ;  in  the  other  "  shall  not 
prevent  subsequent  proceedings."  Ib>  the  case  before  us  we  are-  only  conce- 
rned with  the  question  of  dismissal^  but  if  the  legal  effect  of  a  discharge, 
when  process  has  issued  to  the  accused  and  there  has,  or  may  have,  been  an 
investigation  on  the  merits,  does  not  operate  so  as  to  bar  the  revival  of  a 
prosecution,  it  follows  a  fortiori^  that  the  legal  effect  of  a  dismissal,  when,  no 
process  has  issued  to  the  accused,,  does  not  operate  so  as  to   bar  the  revival. 

Turning  once  more  to  the  Code  of  1872,  I  find  that  section  210J  which 
provides  for  the  withdrawal  of  a  complaint  contains  a  provision  that  a  com- 
plaint withdrawn  under  that  section  shall  not  again  be  entertained.  Th«- 
corresponding  section  of  the  present  Codfe  (section  242)  does  not  contain 
this  express  provision,  but  it  provides,,  in  such  a  case,  for  the  acquittal 
of  the  accusedt.  The  effect  is  precisely  the  same.  It.  seems  to  uje- 
that  the  alterations  effected  in  the  present  Code  in  connection  with  the 
matter  under  consideration  were  merely  drafting  alterations  and  wore  not 
intended  to  effect,  and  did  not  effect^  any  alteration*  of  the  law  as  laid  down 
in  the  Code  of  1872. 

I  observe  that  in  the  course  of  the  argument  in  DwavUa  ifatfi  MoncVvV 
V.  Beni  Madhab  Banerjfie(l)  it  was  contended  that  as .  there  was  dijjtinot 
provision  in  the  Code  of  1872  that  a  discharge  Avasnot  to  bar  the  roviv.il  of 
a  prosecution,  and  no  provision  in.  the  same  terms  in  the  present  Code,  the 
Legislature  intended  to  curtail  the  power  of  revival,  and  Mr.  Justice  ©hose- 
in  his  dissenting  judgment  in  that  case  (see  p.  667)  and  also  in  his  dissenting 
judgment  in  Mir  Ahtvad' Hoasein  v.  Mdlijonuad  A8htri(2)   appeai-s   to   accede 

Q.)  LL,R.,2d  Calc.,  652  at  ]^.  659.  (2.)  LL.li,  29  Cale.,  12£^  at  p,  723.. 
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io  this  argument.  The  inference  which  I  draw  is  precisely  the  opposite  to 
that  drawn  by  the  learned  Judge.  It  seems  to  me  that  the  Legislature 
did  not  intend  to  alter  the  law  as  laid  down  in  the  Code  of  1872  with  regard 
to  this  question.  Assuming,  as  appears  to  have  been  assumed  by  the  learned 
Judge,  that  under  the  Code  of  187?,  in  the  case  of  an  order  of  dismissal  or 
of  discharge  the  Magistrate  making  the  order  had  jurisdiction  to  rehear  the 
case,  I  think  the  law  is  the  same  under  the  present  Code.  If  the  Legisla- 
ture had  intended  to  alter  the  substantive  law  in  a  matter  of  jurisdiction 
they  would  have  done  so  expressly  and  directly  and  not  by  a  side  wind. 
To  my  mind  the  alterations  in  the  present  Code  amount  to  nothing  more 
than  a  transposition  of  sections  and,  possibly,  the  adoption  of  a  more  scienti- 
^c  ten^inology.  In  the  cases  in  which  the  view  has  been  taken  that  a 
Magistrate  has  no  jurisdiction  to  rehear,  the  judgments  proceed  mainly  upon 
the  ground  that,  having  regard  to  the  provisions  of  section  437    which  gives 

Eower  to  the  higher  Courts  to  make  further  enquiry  into  a  complaint  which 
as  been  dismissed,  the  Legislature  cannot  have  intended  that  the  tribunal 
which  deals  with  the  case  in  the  first  instance  should  have  the  power  to 
rehear.  Now,  section  437  is  an  enabling  section  enacted  for  the  purpose  of 
powers  of  control  and  revision  to  the  higher  Courts.  I  cannot  see  how  the 
conferring  of  such  powers  can  be  said  to  operate  so  as  to  cut  down  the  juris^ 
idifition  of  the  Court  which  deals  with  the  case  in  the  first  instance. 

As  regards  the  authorities,  so  far  as  the  Calcutta  High  Court  is  con^ 
iseraed,  Prinsep,  J.,  points  out  in  his  judgment  in  Dwarka  Nath  MonduL  v. 
Beni  Madhab  ffan&ryee(l)  it  was  frequently  held  under  the  Code  of  1872 
that  a  Magistrate  could  rehear  a  complaint  which  had  been  dismissed,  though 
the  Calcutta  High   Court   thought  proper  to  restrict  the  exercise  of  the 

Eower  to  cases  in  which  fresh  evidence  was  forthcoming.  I  am  bound  to  say» 
owever,  that  I  feel  some  doubt  as  to  whether  the  cases  to  which  the  learned 
Judge  refers,  viz.,  ffari  Singh  v.  Danish  Mahomed[2],  Kistxyram  Mohara  v. 
4wi«[3],  JSmpreaa  v.  J)onnAly[4»\  and  In  the  matter  of  Dijahur  Dutt[5],  alto- 
gether support  his  statement  as  to  the  course  of  practice  in  Calcutta. 

In  the  case  of  Nilratan  Sen  v.  Jogeah  Chundra  Bhuttacharjee(6)  the 
judgment  proceeded  upon  the  ground  that  when  the  Code  lays  down  a  proce- 
dure for  having  an  order  of  dismissal  set  aside  it  is  reasonable  to  conclude 
that  the  Legislature  intended  that  the  order  of  dismissal  should  be  interfered 
with  only  in  the  manner  provided  (see  judgment  of  Banerjee,  J.,  on  p.  988). 

For  the  reasons  which  I  have  sti]ited  this  view  does  not  seora  to  me  to 
Ibe  sound.  In  Komal  Chandra  Pal  v.  Oour  Chand  Audh%hari(^\  the  Court 
merely  followed  th^  decision  of  the  Calcutta  High  Court  of  the  previous 
year.  In  the  cases  in  Dwarka  Nath  MonduL  v.  Beni  Madhab  Banerjee(8) 
;and  Hir  AhvHid  ff ossein  v.  Mahomed  A8kari[9]  to  which  reference  has  been 
made  a  diflfercnt  vi^w  was  taken  by  Full  Benches  and  I  think  that  this  view 
was  right.  As  regards  the  Bombay  High  Court  the  only  reported  case  upon 
the  point  appears  to  be  Reg  v.  Devama[lO].  In  this  case  the  same  view  was 
taken  as  that  adopted  in  the  recent  Calcutta  decisions.  The  matter  came 
before  the  High  Court,  but  the  Jligh  Court  declined  to  make  any  order  npon 
the  ground  that  it  was  open  to  the  Magistrate  who  had  succeeded  the   Magiar 

"  (I)  I.L.R..  28CalB.,65?Vp.  659.  ^ 

(2)  ?0  W.R.  O..  46.  (3)  ?0  WB.  Cr„  47.  (4)  I.L.H.,  2  Calc,  406. 

1 5J  IXH..  4  Calc,  647.  (6)  !•?..£..  23  Cajc,  983.  (7)  I.L.R.,  24  Calc,  28$. 

(BJ  I.L.R.,  28  Cftte.,  652  at  p.  659.  [9]  I.L.B.,  29  Calc,  726  at  p.  733. 

'  j.}0)  JX.B.,  J  Bom.,  64, 
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trate  who  made  the  4nder  of  dismissal  to  rehear  the  case  if  he  thought  fit 
The  cases  of  Queen-Empreae  v.  Bhimappa  Bin  Ra7aanna[l]  and  In  re 
Harilal  Buchl^l  do  not  appear  to  me  to  be  in  conflict  with  this  decision. 

The  same  view  was  also  taken  by  the  Allahabad  High  Court  in  Queen- 
Empress  v.  Puran[3]  and  I  do  not  think  this  case  can  be  distinguished 
from  the  case  in  Nilratan  Sen  v.  Joge/^h  Chundra  Bhuttacharjee[^]  on  the 
grounds  suggested  by  Banerjee^  J.,  in  the  latter  cjise  [see  p.  989]. 

In  Queen-Empress  v.  Adam  Khan(5)  the  Allahabad  High  Court  ex- 
pressly limited  their  decision  to  the  facts  of  the  case  before  them.  They  did 
not  decide  that  a  Magistrate  had  no  jurisdiction  to  rehear  or  that  the  earlier 
Allahabad  case  was  not  good  law.  They  held  that  when  a  competent  tri)}unal 
has  dismissed  a  complaint  another  tribunal  of  exactly  the  same  powers  cannot 
reopen  the  same  matter. 

With  all  respect  to  the  learned  Judges  who  decided  the  case  ot  MaJuymed 
Abdul  Mennan  v.  Panduranga  R<yu^[6]  I  am  unable  to  agree  with  that  deci- 
sion or  with  the  ruling  referred  to  in  Mr.  Weir's  *  Criminal  Rulings, '  pp.  874 
and  875. 

In  Chinnathambi  Mudali  v.  Salla  Ourusavxmy  C%etty[7]  which  came 
before  me  as  a  single  Judge,  I  took  the  view  that  the  decision  of  this  Court  in 
Mahomed  Abdul  Mennan  v.  Panduravga  R(yw[6]  did  not  preclude  me  from 
holding  (following  Dwarka  Nath  Mondul  v.  Beni  Madhab  Banerjee[8]  that 
,A  Magistrate  had  jurisdiction  to  rehear  a  case  in  which  he  had  discharged  the 
Accused  by  an  order  made  under  section  259,  though  I  did  not  decide  the  case 
upon  that  ground  since  it  appeared  to  me  that  it  was  open  to  the  Magistrate  to 
proceed  with  the  case  upon  the  fresh  complaint  which  had  been  filed  in  that 
case.  But  as  I  have  already  stated  I  do  not  think  that,  as  regards  the  question 
of  jurisdiction,  the  filing  of  the  fresh  complaint  makes  any  difference.  [I  note 
that  I  was  in  error  in  that  case  in  saying  that  in  Mahomed  Abdul  Mennan  v. 
Panduranga  Row{6),  Nilratan  Sen  v.  Jogesh  Chundra  Bhuttacharjee(^), 
Komal  Chandra  Pal  v.  Oour  Chand  Audhilcari(9)  and  Mir  Ahwad  H ossein 
V.  Mahomed  A«/cari(10)  the  order  was  made  under  section  203.  It  was  made 
under  that  section  in  the  first  three  cases.  In  the  last  case  it  was  made  under 
section  253.) 

The  case  before  us  relates  only  to  an  order  of  dismissal  under  section 
203  and  for  the  purposes  of  the  case  it  is  enough  to  say  that  in  my  opinion  it 
is  open  to  a  Magistrate  to  rehear  a  complaint  which  he  has  dismissed  by  an 
order  of  dismissal  under  section  203,  although  the  order  has  not  been  set  aside 
by  a  higher  Court.  I  may  add,  however,  that,  as  regards  the  point  which 
has  been  under  consideration  in  this  case,  I  do  not  think  that  any  distinction 
4^n  be  drawn  between  an  order  made  under  section  203  and  an  order  made 
under  section  253  or  259. 

The  Sessions  Judge  will  be  directed  to  proceed  with  the  trial. 

SUBEAHMANIA.  Ayyar,  J. — The  question  for  our  determination  on  this 
reference,  stated  in  the  abstract,  is  when  a  Magistrate,  having  jurisdiction  to 
entertain  a  complaint,  dismisses  the  complaint  under  section  203  of  the  Cri- 
minal Procedure  Code,  or,  where  he  discharges  the  accused,  whether  in  such 
ca860  it  is  competent  to  the  Magistrate^  either    at   the  instance   of  the   com-* 

(1>I.L.R.,  19Bom.,732.  (2)  I.L.R.,  22  Bora,  949.  (3)  I.L.R.  9  All.,  86. 

(4>I.LR..  23Calc,983.  (6)  I  L.R.,  22  All ,  107.  (6)  I.LR,  28  Mad.,  256,  261 

(7)  LUR..  28  Maa.,  310,  (8)  I.L.R.,  28  Calc,  652.  [9]  I.L  B.,  24  Calc,  286. 

[10]LL.K.,  29Calc.  726. 
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plainant  or  of  his  own  motion,   to  set  aside  the  dismissal  or  the   discharge   and 
revive  the  prosecution. 

The  view,  adopted  in  the  decisions  cited  in  the  argument,  that  the  Magis- 
trate is  competent  to  do  so,  seems  to  rest  on  two  assumptions.  One  of  the 
assumptions  is  that  because  the  plea  of  a  previous  acquittal  is  not  available 
for  the  accused  in  cases  where  tne  complaint  is  dismissed  or  where  the  accused 
is  discharged,  therefore,  it  is  competent  to  renew  the  prosecution  even  though 
the  order  dismissing  the  complaint  or  the  order  discharging  the  accused,  has 
not  been  set  aside.  On  principle  this  assumption  is  clearly  unsound.  'Now, 
of  course,  the  reason  for  the  plea  oiavJtrefoia  acquit  is  that  an  accused  per- 
son should  not,  in  respect  of  an  offence,  be  in  jeopardy  of  prosecution  more 
than  once.  Though,  technically,  such  a  plea  cannot  be  relied  on  where  there 
has  been  no  trial  resulting  in  an  actual  acquittal,  it  would  be  impossible  to 
contend  that  the  great  principle  with  reference  to  which  the  law  allows  the  said, 
plea  should  be  inapplicable  to  cases  where  the  prosecution  failed  before  it 
reached  that  stage  without  any  fault  on  the  part  of  the  accused.  If  it  is  justice 
that  a  person,  prosecuted  on  a  former  occasion  upon  evidence  which  appeared 
sufficiently  strong  to  warrant  his  being  put  on  trial  and  being  called  upon  for 
his  defence  and  his  evidence,  should  not  be  vexed  again  in  the  matter  when 
the  trial  terminates  in  his  favour,  it  must,  a  fortiori,  be  so,  when  the  evidence 
on  which  his  prosecution  was  initiated  was  so  weak  as  to  justify  the  trial 
being  concluded  earlier  and  the  accused  discharged  and  saved  from  the  neces- 
sity of  entering  upon  the  vindication  of  his  innocence.  Surely  it  is  also  but  good 
sense  to  hold  that,  when  a  Magistrate  after  examining  the  complainant  and 
taking  the  stepts  authorized  by  law  to  satisfy  himself  as  to  its  being 
well-founded  dismisses  it  under  section  203,  the  complainant  should 
not  be  permitted  to  renew  his  complaint  so  long  as  the  order  against 
him  stands  undisturbed.  Were  it  otherwise,  the  complainant  in  such 
unfounded  cases  would  have  the  power  to  vex  his  opponent  and 
waste  public  time  without  limit  inasmuch  as  if  it  ii  allowable  to  a. 
complainant  to  renew  his  complaint  once  it  would  logically  follow  he  could 
do.  so  often  as  he  chooses,  the  authorities  being  powerless  to  prevent  such> 
action  on  his  part  except  by  recording  a  judgment  of  acquittal  so  as  to  enable 
the  accused  to  plead  the  acquittal  in  bar  of  such  frivolous  proceedings  by  the 
complainant.  Nor  is  authority  wanting  for  the  view  that  even  where  the  plea 
of  autrefois  acquit  is  not  technically  available,  the  principle  of  it  is  available 
for  the  accused  when  the  interests  of  justice  require  its  extension  in  his  favour. 
J^ishop,  in  his  Commentaries  on  the  law  of  Criminal  Procedure,  after  poin- 
ting out  that  according  to  the  better  doctrine  a  person  is  in  legal  jeopardy 
when  the  jury  is  empanelled  and  ready  to  try  him  on  a  valid  indictment  and 
there  is  no  latent  or  patent  obstacle  in  the  judicial  path  to  prevent  the  cause 
proceeding  to  the  end,  observes  "  then,  if,  contrary  to  his  rights  and  without 
his  consent,  the  cause  is  suffered  to  break  off  before  a  verdict  of  acquittal 
<jr  conviction  is  reached,  there  cannot  technically  be  a  plea  o{  autrefois  acquit 
or  autrefois  convict  by  reason  of  this  jeopardy,  yet  the  prisoner  is  entitled  iti 
some  way  to  rely  upon  it  afterwards  for  his  protection."  (Edition  of  1866, 
volume  1,  section  673).  The  same  jurist  devotes  sections  584"  to  587  to  the 
consideration  of  what  he  calls  the  defence  of  former  jeopardy,  when  neither, 
of  the  pleas  autrefois  acquit  ov  autrefois  convict  is  available,  and: lays  down 
that  a  plea  analogous  to  the  plea  of  autrefois  a/^quit  setting  out  the  special 
facts  which  show  the  jeopardy  may  be  brought  forward  as  the  proper  method 
qf  taking  the  objection  and  in  suggesting  a  form  for  this  plea,  he  inserts  the. 
^lau«e  "  and  the  said  A  (accused)  further  saith,   that,   though    no   verdjc^.  wft*> 
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reached  in  said  case,  the  failure  thereof  was  not  owin^  to  any  consent  by  him 
the  said  A  made  or  giv6ri,  or  any  interpo.«iition  of  Providence,  or  any  other 
thing  which  in  law^  should  subject  the  said  A  to  be  again  put  in  jeopardy; 
and  the  record  of  the  said  former  jeopardy  still  remains,  and  is  in  no  way 
reversed  or  made  void." 

Such  being  the  necessary  deductions  from  the  fundamental  principl  nein(^ 
bis  vexariy  let   us  see     whether  there  is  anything    in  the  provisions    of  the 
Criminal  Procedure   Code   which  preclude   the   plea   analogous   to  autrefoi9 
acquit    being  set   up   by   a   person    against    whom    prosecution     is     sought 
to   be    revived,    while  the  order  dismissing  the     complaint    against    him    or 
discharging  him  has  not   been  set  aside.     In    determining   the   precise   scope 
and  effect  of  section   403  (  on  the  explanation    to    which   so   much    stress  was 
laid  Mr.  Rangachafiar)  the  departure  made  by    the   framers   of  the   Code   in 
using  the  term   acquittal   in  a  sense  different  from    what  is  ordinarily    attach- 
ed to  it  as  a  term  of  English  law,  must  be    understood.     Now   it   fc   scarcely 
necessary  to  say  that  the   words  *'  conviction  "  and   *'  acquittal  "   have    mean- 
ings of  various  shades.     Burgess  v.  Bcetefeur{l)  is    in   point.     There   Tindal, 
C.   J.,   observes   "   undoubtedly   *  conviction  '    is   verbum  equivocum  :   it   is 
used   sometimes  to  donote  the  verdict   of  the  jury,   and   at   other   times    in 
its  strict   legal  sense,    to   denote   the  judgment   of  the   Court  " — at   p.    211. 
Again  at  p.    212  he   observes   "   So,   the   word    *  acquittal  *   is  an   equivocal 
expression  :  in  common  parlance  a  party  is  said  to  be  acquitted  by  the  verdict 
of  the  jury  finding  him  not  guilty  ;   but  it  is  only  the  formal  judgment  of  the 
Court  that   in  legal  intendment  satisfies  the   word  acquittal."     Turning  to  the 
meaning  of  the   latter  term  as  given   by    lexicographers,  according  to  Webster 
it  is  "  a  setting  free,  or  deliverance  from  the  charge  of  an  offence,  by  verdict 
of  a  jury  or  setence  of  a   Court."     Bouvier  in  his  '  Law  Dictionary'   expresses 
the  same   in  similar   words  ''  the  absolution   of   a   party   accused  on   a   trial 
before  a  traverse  jury."     Another  explanation   of  the  term  by  the  latter  author 
is  "  the  absolution  of  a  party  charged  with   a   crime   or   misdemeanor."     The 
distinction   between  the  two  meanings  of  course  is  that  the  absolution   in  the 
former  or  the  narrower  sense  takes  place  when  the  trial  has    reached  its   last 
or  final  stage  while  in  the  latter  case   the  absolution  is  at  some  earlier  stage, 
of  the   trial.     Under  the  common   law  the  plea  of  autrefois  acquit  was  techni- 
cally  available  only  where  there  was  an   acquittal    after  verdict  or  sentence. 
In  the   CAse  already  cited  Tindal,  C.  J.,   points  this  out  when  he  observes    "  a 
plea  of  autrefois  acquit  or  aiUrefois  convict   could  only    be   satisfied    by  the 
production    of  a  regular   record  "  that  is  a  judgment  following  a  verdict.     Our 
Criminal    Procedure   Code  however  has  modified  the   common  law  rule  in    re- 
gard   to  certain    instances  by  special   provisions.  Thus    under  section    333  of 
the  Code,  a   nolle  prosequi  by  the   Advocate-General  operates  as  an  acquittal 
if  the  Judge  so  directs.     Under   section  494  on  the   withdrawal   from   prose- 
cution after  a   charge  has  been  framed  or  when  no  charge  is  required,  acquittal 
follows.     Similarly  in  summons  cases  under  section    248   if  the  complainant 
withdraws  with  the  permission  of  the    Magistrate.     These  are  clear  instances 
in  which    the  plea  of   autrefois  acquit  could  not  have  been  raised  according 
to  the  common  law  for  the    reason  that    there     could    bo    no    judgment    or 
verdict  in  those  cases.     Thus  acquittal  as  used  in  section  403  comprises  cases 
which  would  not  be  cases  of  acquittal  but  for  the  Code.     Having  thus  altered 
the  strictly  legal  signification  of  the  term  in  regard  to  those  instances  not  by 


(l;  8  Scott.  X.  R.,  101. 
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any  definiticm  of  the  terra  in  section  403  but  by  pfovisions  in  other 
parts  of  the  Code,  it  was  necessary  for  the  Legislature  to  guard  against  the 
term  being  extended  to  citses  not  conterapiated  to  be  con»prehended  by  it 
and  to  which  the  plea  of  autrefois  acquit  was  in  its  strictly  technical  as- 
pect not  applicable.  It  was  for  this  purpose  that  the  explanation  to  section 
403  seems  to  have  been  added,  but  not,  I  take  it,  with  the  object  of  barring 
resort  to  a  plea  analogous  autrefois  acquit  in  cases  where*  such  plea  ought  to 
be  allowed  on  grounds  of  justice.  But  Mr.  Rangachariar  reads  the  words  "  is 
not  an  acquittal  for  the  purposes  of  this  section  "  in  explanation  to  section 
403  as  equivalent  to  "  in  no  way  bars  a  fresh  prosecution  for  the  same 
offence  "  or  words  to  that  effect.  Is  it  right  to  attribute  to  the  Legislature 
an  intention  to  leave,  say,  a  person  discharged  by  a  Magistrate  having  juri- 
sdiction to  be  proceeded  against  a  second  time,  for  the  same  offence,  subject 
to  no  qualification  whatever  ?  That  could  be  right  if  the  maxim  Tiemo  bis 
vexari  would  not  be  thereby  contravened.  The  observation  of  Bishop  quoted 
above  that  legal  jeopardy  begins  when  the  jury  is  empanelled  and  there  is  no 
obstacle  to  the  trial  of  the  prisoner  being  proceeded  with  has  reference  to  a 
system  where  trials  are  before  a  jury  and  the  anterior  proceedings  are  in  the 
nature  of  non-judicial  investigations.  {Cf,  Stephen's  *  History  of  the  Criminal 
Law  of  England,'  vol.  I,  p.  497.)  But  under  our  Criminal  Procedure  Code 
even  in  cases  committable  to  a  Court  of  Session  the  enquiries  by  a  Magistrate 
are  judicial  proceedings  (section  4  (m)  of  the  Criminal  Procedure  Code)  and 
in  cases  triable  by  himself,  his  enquiries  are  of  course  none  the  less  so.  Ninety- 
nine  out  of  a  hundred  of  these  cases  are  triable  without  jury  and  therefore  the  jeo- 
pardy in  connection  with  the  matter  under  consideration  cannot  but  be  held  to 
attach  at  all  events  the  moment  an  accused  person  appears  before  a  Magistrate 
whether  under  a  warrant  or  a  summons  and  the  case  is  ready  for  the  prosecu- 
tion evidence  being  taken.  It  is  impossible,  therefore,  to  say  that  either  in 
fact  or  in  point  of  law  an  accused  person  who  has  once  been  discharged  and 
who  is  put  up  again  before  the  Magistrate  for  the  same  offence  is  not  in 
jeopardy  within  the  spirit  of  the  nevio  bis  vexari  and,  consequently,  it  is 
unreasonable  to  suppose  that  the  Legislature  implied  that  an  accused  person 
who  had  been  discharged  by  a  Magistrate,  having  jurisdiction,  is  not  exposed 
to  jeopardy  a  second  time  in  being  proceeded  with  for  the  same  offonce,  and 
therefore  meant  to  lay  down  that  a  plea  analogous  to  autrefois  acquit  was 
unavailable  in  such  cases.  That  in  theory  the  Legislature  looked  upon  a  dis- 
charge as  standing  on  an  almost  equal  footing  with  an  acquittal  cannot  be 
shown  more  emphatically  than  it  is  by  section  250  of  the  Criminal  Procedure 
Code  though  that  section  deals  only  with  offences  triable  by  Magistrates.  The 
provision  made  thereby  that  a  Magistrate  may  award  compensation  to  the 
accused  person  not  only  when  he  is  acquitted  but  likewise  when  he  is  dis- 
charged is  not  consistent  with  any  other  view.  It  is  impossible  to  justify 
such  an  award  if  the  theory  of  the  Code  is  that  the  discharge  of  an  accused 
is  virtually  no  better  than  a  stay  of  proceedings  which  will  cease  when  the 
complainant  or  the  Magistrate  chooses  to  move  in  the  matter.  If  it  be  asked, 
why  then  maintain  any  distinction  between  "acquittal"  and  *'discharge"  with 
reference  to  an  accused's  right  to  set  up  former  jeopardy,  the  answer,  obviously, 
is  that  acquittal,  as  a  decision  arrived  at  after  a  fuller  enquiry  than  that 
in  which  the  discharge  is  ordered  ought  to  carry  with  it  the  comparatively 
important  right  of  enabling  the  accused  to  rely  on  the  plea  of  av^trsfo%9 
€kcquit  instead  of  one  in  the  nature  of  or  analogous  to  such  a  defeaee. 
Cases  of  dismissal  of  complaint  under  section  203  stand  more  or  less  on  a 
similar  footing  to  cases  of  discharge  for  our  present  purpose,  and  the  only  propeu 
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intention  to  be  attributed  to  the  legislature  is  that  it  did  toot  p^l-mit  thi^ 
commencement  of  fresh  proceedings  in  respect  of  the  S£kme  offence  so  loilg  ttS 
the  order  of  discharge  or  the  order  of  dismissal  remains  in  force,  atopic 
provision  having  been  made  in  section  487  for  setting  aside  siich  brdets  in 
revision.  No  doubt  the  above  reasoning  will  not  apply  to  the  other  two  ca^es  re- 
ferred to  in  the  explanation  to  section  403,  viz.,  stay  of  proceedings  undeif 
secti  u  249  and  entry  under  section  273.  What  the  prelimidaries  ate  fotJ 
the  continuation  of  proceedings  stayed,  or  renewal  of  the  charge  on  which 
entty  is  made,  are  nmiters  unprovided  for  expressly  in  any  part  of  the  Code 
and  on  general  priii<;iples  llie  Magistrate  who  ordered  the  stay  of  proceedingd 
under  section  249  may  for  good  reasons  remove  the  stay  and  proceed  further  > 
and  as  regards  the  entry  under  section  273  the  High  Court  may  likewise 
remove  the  stay  and  sanction  the  case  to  go  on.  It  may  not  be  perhaps  out  bi 
place  to  add  that  the  English  Criminal  Procedure  also,  though  it  is  less  hotno- 
genous  than  the  Indian  Criminal  Procedure  Code  does  not  tolerate  the  anomaljf 
of  a  complainant  renewing  his  accusation  repeatedly  itiasmuch  as  a  pto-* 
secution  once  launched  must  proceed  until  it  runs  out  its  Course.  Sit  F. 
Stephen  says  :  ''The  unlimited  power  to  institute  prosecutions  does  not  catry 
with  it  an  unlimited  control  over  them  when  they  are  instituted.  When  cb 
charge  has  been  made  the  maker  of  it  is  usually  bound  over  to  prosecute,  ttUd 
when  a  bill  has  been  sent  before  the  grand  jury,  the  matter  is  entirely  out  o£ 
the  original  prosecutor  s  hands  and  must  run  its  course,  unless  the  Court  befote 
which  it  is  to  be  tried  sanctions  the  withdrawal  of  the  charge,  or  unless  the 
Attorney-General  as  the  representative  of  the  Cfown,  the  nominal  prosecUtol*j 
enters  a  nolle  prosequi^  which  operates  not  as  an  acquittal,  but  as  a  stay  ot 
proceedings  upon  the  particular  case  to  which  it  refers  " — *  History  of  the  Uri« 
minal  Law  of  England,  *  vol.  I.  p.  496  [see  also  ib.] 

It  must  be  further  noted  that  in  the  matter  of  the  Cond'dot  of  ptosecu* 
tions  the  latitude  allowed  to  a  private  individual  under  the  Indian  law  is  inote 
limited  than  that  accorded  to  him  in  England.  Referring  to  it,  the  same 
learned  author  writes: — " The  right  to  prosecute  for  criminal  offences  is  notj 
properly  speaking,  left  in  India,  as  it  is  in  England,  in  the  hands  of  private 
persons.  A  person  who  wishes  to  prosecute  another  may  complain  to  a  Magis- 
trate,  but  there  is  nobody  like  a  grand  jury  before  which  he  can  send  up  a  bill^ 
and  if  he  does  complain  and  his  complaint  is  admitted  he  is  not  entitled 
without  the  Magistrates  permission,  to  conduct  the  prosecution.  "  ['History 
of  the  Criminal  Law  of  England,  '  vol.  Ill,  p.  329  ].  How  then  can  it  be 
reasonably  argued  that  when  the  complaint  is  not  admitted  out  Code  implied 
that  the  complainant  has  power  to  set  the  law  in  motion  again  and  again,  not-* 
withstanding  that  the  order  dismissing  the  complaint  remains  unreversed. 

Passing  now  to  the  other  assumption  on  which  the  view  I  am  contto» 
verting  rests,  viz.,  that  a  Magistrate  in  the  circumstances  stated  in  the  opening 
part  of  this  judgment  has  power  to  revise  his  own  order  dismissing  the 
complaint  or  discharging  the  accused  with  a  view  to  tevive  the  prosecution* 
Certainly  such  power  is  not  inherent  in  a  Magistrate.  As  pointed  out  by  tne 
in  Rajah  PaHhasarathi  Appa  Row  v.  Rajah  Rengiah  Appa  RoiO{\)^  iiihe* 
rent  power  must  not  be  presumed  to  exist  and  could  not  be  invoked  "  except 
•for  the  limited  purpose  of  preserving  and  enforcing  order;  securing  efficieiicy 
and  preventing  abuse  of  process  in  the  exercise  of  a  jurisdiction  which  the 
Court  otherwise  possesses  "  The  passage  in  9yvd  Tuffuzzoot  Hossein  Khan 
V.  Rughoonath  PeTHkad{i,)  relied  on  bears  upon  one  of  the   classes  of  cases 

[1]  I.L.R.  27  Mad.,  1G8  at  p.  175  (2)  H  M.  1.  A.^  40  at  p.  48* 
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referred  to  above  as  admitting  of  the  presumption  of  inherent  powers.  The 
case  of  In  re  Sanimidinil)  is  an  instance  where  it  was  properly  held  that 
it  was  competent  for  the  Court  to  recall  its  procesn,  for  the  sutne  bavhig  been 
issued  in  a  case  where  the  requisite  sanction  had  not  been  obtained,  the 
issue  of  the  process  was  in  a  sense  without  jurisdiction  and  therefore  the  re- 
call thereof  was  necessary  as  otherwise  the  process  of  the  Court  would  be 
abused.  How  such  precedents  help  the  contention  of  Mr.  Kangnchnriar  in 
the  present  case,  it  is  difficult  to  see.  It  is  clear  therefore  that  no  inherent 
power  to  revise  an  order  of  dismissal  or  discharge  made  by  a  Magistrate  in  the 
due  exercise  of  his  powers  under  the  Code  can  be  righly  taken  to  exist  and 
the  power  if  any  to  revise  in  such  circumstances  should  be  given  expreR<^ly  by 
statute  (see^  e.  p.,  In  re  HarUal  Bu€h(2).  The  Code  itself  implies  this  as 
for  instance  in  section  144,  clause  4,  and  section  489.  Surely,  if  the  Magi« 
etrate  can  be  said  to  have  inherent  power  to  set  aside  an  order  of  discharge 
it  cannot  be  denied  that  he  can  revise  orders  passed  under  numerous  other 
sections  of  the  Code,  viz.,  125, 136.  137, 140, 146  (clause  2),  147,  195  250,  488 
(clause  1^,   517,  519,  522,  but  that  certainly  i»  absurd. 

Mr.  Rangachariar's  argument  that  an  order  dismi^^ing  the  complaint  or 
discharging  the  accused  is  not  a  final  order  requires  no  serious  noMce.  The 
order  is  as  final  as  a  judgment  of  acquittal  is  iina)  so  long  as  it  is  not  ^et 
aside  by  an  authority  competent  to  do  so  uniii-r  the  Code.  That  a  prosecu- 
tion for  a  false  charge  under  section  211,  Ir.dian  Penal  Code,  lies  on  the 
dismissal  of  a  complaint  or  the  discharge  of  an  accused  is  practically  eoi>clu' 
sive  of  this  view. 

It  follows  therefore  whether  looked  at  with  reference  to  the  right  of 
the  proseentor  or  the  competency  of  the  Magistrate,  an  order  dismissing  a 
complaint  or  discharging  an  accused  precludes  the  same  matter  from  being^ 
enquired  into  so  long  as  such  order  remains  in  force.  I  would  therefore  set 
aside  the  committal  in  question  as  contrary  to  law  on  the  ground  that  the 
Head  Assistant  Magistrate  had  no  power  to  re-entertain  the  complaint  as 
he  did. 

Davies,  J. — I  must  express  my  entire  concurrence  with  the  judgment 
of  Mr.  Justice  Subrahmania  Ayyar  to  which  I  have  nothing  to  add. 

Bbnson,  J. — In  this  case  the  Head  Assistant  Magistrate  dismissed  h 
complaint  under  section  203,  Criminal  Procedure  Code,  on  the  ground  that 
no  offence  was  disclosed. 

This  opinion  was  wrong,  and  on  the  complainant  explaining  this  to  the- 
Magistrate  tne  same  day,  the  Magistrate  proceeded  to  rehear  the  complaint 
and  deal  with  it  on  the  merits. 

The  Sessions  Judge  thought  he  had  no  power  to  do  so,  unless  and  until 
the  order  of  dismissal  had  been  set  aside  by  a  snperior  Court  under  section 
437,  Criminal  Procedure  Code.  In  support  of  this  view  he  relied  on  the  case 
in  Mahomed  Abdul  Mennan  v,  Panduranga  Ron^[S]  whic-Ii  follows  the  ease  i» 
Weir,  pp.  874 — 5,  Queen-En^press  v.  Adam  Kha'n[^}  and  Kilratan  Sen  v. 
Jogesh  Chundra  Bhuiia€harjee[5)  aiul  requested  that  the  commitment  might 
be  quashed. 

The  eonelfwion  arrived  at  by  the  learned  Chief  Justice  is  iw  accordance 
with  the  view  whick  I  expressed   when   proposing  a  reference   to  the    FulC 

(1)  I.L.R.,22  Bom.,  711.  ^2)  I,L.K.r  22  Bom.,  949. 

(3)  IX.R.,  28  Mad.,  255.  (4)  I.L.R.,  22  All.,  106,  (5)  I.L.B.,  23  Calc,  983^ 
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Bench,  and  having  now  had  ♦^he  advantage  of  hearing  the  question  fully  argued 
I  think  that  that   view  is  correct. 

I  then  pointed  out  that  in  aU  the  cases  relied  on  by  the  Sessions  Judge 
it  was  a  dt^erej?ii  Magistrate  of  co-ordinate  jurisdiction  who  entertained  the 
second  complaint,  and  tliac  in  the  Allahabad  case  the  Judges  expressly  guarded 
Hgainst  its  being  supposed  that  tliey  ruled  that  the  same  Magistrate  might 
not  re-entercain  a  complaint  on  sufficient  ground  being  shown^  and  expressly 
retrained  from  dissenting  from  a  decision  of  their  Court  in  that  sense  in 
Queen^Empress  v.  Pnran(l).  The  question  was  examined  at  great  length  by 
the  Full  Bench  of  the  Calcutta  High  Court  in  the  case  in  Dwarka  Nath 
MonduL  V,  Beni  Madhab  Banerjee{2)  (seven  Judges)  as  regards  Presidency 
Magistrates  and  in  the  case  in  Mir  Ahwad  Ho8sein  v.  MaJwnied  AakariiS) 
{Jive  Judges)  as  regards  mofussil  Magistrates,  and  in  these  it  was  decided 
(^only  one  Judge  in  each  case  dissenting)  that  dismissal  bv  a  Magistrate  under 
section  203,  Criminal  Procedure  Code,  was  no  bar  to  a  rehearing  by  the  same 
Magistrate.  They  did  not  decide  whether  it  would  bar  a  rehearing  by  a 
different  Magistrate. 

In  the  present  case  it  is  the  same  Magistrate  who  reheard  the  case,  and, 
therefore,  the  rulings  in  Mahomed  Abdul  Mennan  v,  Pandurunga  Baw{4i) 
and  in  Weir,  p.  874  do  not  apply. 

The  question  must,  I  think,  be  determined  by  a  reference  to  the  provi- 
sions of  the  law  under  which  the  Magistrate  is  empowered  to  take  cognizance 
of  offences  and  entertain  complaints.  A  Magistrate  under  the  Code  of  Cri- 
minal Procedure  in  India  is  not  a  mere  Judge  whose  duty  is  confined  to  decid- 
ing cases  brought  before  him  by  contending  litigants.  Under  section  190, 
Criminal  Procedure  Code,  he  has  jurisdiction  to  take  cognisance  of  any  offence 
ndt  only  upon  a  complaint,  or  upon  a  police  report,  but  also  upon  his  own 
knowledge,  or  information  or  even  suspicion  that  an  offence  has  been  committed* 

He  hrts,  in  fact,  jurisdiction  to  bring  offenders  to  justice  for  the  protec- 
tion of  the  public  and  in  the  interest  of  the  public  and  he  can  exercise  that 
jurisdiction  unless  any  provision  of  the  Code  or  general  principle  of  the 
Criminal  law  restricts  its  exercise.  There  is  no  provision  of  the  Code  which 
declares  that  the  dismissal  of  a  complaint  under  section  203  shall  bar  the 
Magistrates  jurisdiction  to  bring  the  offender  tojustice* 

Section  403  only  refers  to  previous  acquittals  or  Convictions  and  is 
expressly  declared  in  the  Co<1e  itself  not  to  apply  to  the  dismissal  of  a  com« 
plaint  and  certain  other  non-final  orders;  and  the  only  other  section  that 
might  he  supposed  to  apply,  viz.,  section  437  is  an  enabling  section  which 
permits  sup'^rior  Courts  to  revise  and  control  the  exercise  of  their  powers  by 
the  Magistrates  having  original  jurisdiction.  Such  an  enabling  section  cannot 
in  my  opinion  be  held  to  restrict  by  implication  the  exercise  by  a  Magistrate 
of  the  powers  given  to  him  by  the  Code. 

Section  249  gives  a  Magistrate  power  to  stop  proceedings  and  to  discharge 
the  accused  in  any  case  instituted  otherwise  than  upon  complaint,  and  I  do 
not  think  that  it  has  ever  been  doubted  that  the  Magistrate  can  revive  pro* 
feedings  stayed  under  this  section  if  circumstances  justify  his  doing  so.  If  he 
has  that  power  in  regard  to  cases  not  instituted  on  complaint  it  is  difficult  to 
see  why  his  powers  should  be  less  because    the  case  has  been   instituted   on 

(1)I.L.R..9A«.,86.  (2)  I.L.R.,  28  Calc.  66».  (3)  I.L.B.,  29  Calc,  72«, 

(4)LL.R.,28Mad.,265. 
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complaint  and  has  been  dismissed,  as  in  this  case,  for  no  sufficient   reason,   but 
merely  because  the  Magistrate  misunderstood  what  the  complaint  really  wns. 

JIo  general  principle  of  the  criminal  l;i\v  such  as  nemo  bis  vexuri^  is  in- 
fringed, for,  in  the  present  case,  no  process  had  been  issued,  and  the  accused 
did  Dot  even  know  that  a  complaint  had  been  made  against  him. 

Moreover,  the  history  of  the  legislation  embodied  in  section  403  and  the 
corresponding  provision  of  the  earlier  Codes  seems  to  show,  as  pointed  out  in 
the  judgment  of  the  learned  Chief  Justice,  that  the  Indian  Legislature  deli- 
berately restricted  the  application  of  the  doctrine  to  cases  of  acquittal  or  to 
cases  in  whioh  the  order  of  the  Court  is  declared  by  the  Code  to  have  the  effect 
of,  or  to  operate  as  an  acquittal. 

The  principle  appears  to  be  that  unless  the  proceedings  have  reached 
such  a  stage  of  finality  that  an  acquittal  is  recorded  or  that  an  order  is  made 
which  the  Code  declares  shall  operate  as  an  acquittal,  there  is  no  bar. 

To  extend  the  doctrine,  in  effect,  to  all  rases  in  which  a  complaint  has 
been  dismissed  under  section  203,  or  an  accused  has  been  discharged,  is  not 
warranted  by  the  Code,  and,  in  fact,  introduces  restrictions  on  the  powers  with 
which  the  Code  invests  Magistrates  in  order  to  bring  offenders  to  justice. 

I  concur  in  the  judgment  of  the  learned  Chief  Justice  and  would  direct 
the  Sessions  Judge  to  proceed  with  the  trial. 

Moore,  J. — On  the  21st  Jul>  1905  one  Chinnaya  Gounden  presented  a 
complaint  to  a  Sub-Divisional  Magistrate  [Head  Assistant  Magistrate,  Coini- 
batore  ].  On  the  same  day,  the  Magistrate  examined  the  complainant  under 
eeotion  200,  Criminal  Procedure  Code,  and  then  and  there  dismissed  the 
complaint  under  section  203,  Criminal  Procedure  Code,  on  the  ground  timt 
^o  offence  had  been  committed.  Later  on  the  samo  day  Chinnaya  presented 
a  petition  to  the  same  Magistrate  in  which  he  represented  that  his  complaint 
was  that  the  accused  persons  had  committed  forgery  and  prayed  that  that 
complaint  might  be  taken  on  the  file  and  enquired  into.  The  Magistrate 
accordingly  on  the  same  day  a  second  time  examined  the  complainant  under 
section  20Q,  Criminal  Procedure  Code,  and  having,  as  a  result  of  that  ".xainina- 
tion,  ascertained  that  he  had  made  a  mistake  in  dismissing  the  c  .mplamt 
under  section  203,  Criminal  Procedure  Code,  on  the  24th  July  made  the 
following  order  .—-"The  offence  complained  of  falls  under  section  467  of  the 
Indian  Penal  Code  besides  the  minor  sections  419  and  468,  Indian  Penal  Code. 
Forwarded  to  the  Stationary  Sub-Magistrate  of  PoUachi,  foi-  enquiry  and  com- 
mitinent  to  the  Court  of  Session  iiQ,pHma  facie  case  is  made  out."  Tbe 
Sessions  Judge  has  referred  the  case  to  this  Court  on  the  ground  that  the 
Magistrate  had  "no  jurisdiction  to  revive  the  proceedings,  and  his  order  of 
$i4»tb  July  referring  the  case  to  the  Stationary  Sub-Magistrate  for  enquiry 
was  DQAde  without  jurisdiction  and  did  not  give  jurisdiction  to  the  Sub-Magisr 
trate.  **  I  have  no  hesitation  in  holding  that  the  procedure  adopted  by  the 
Magistrate  was  perfectly  legal.  I  follow  the  decision  in  Dwarhi,  Nath  MondvZ 
V.  Beni  Madhoh  ^aneofjeelll  and  in  Mir  Ahwad  Hossein  v.  Mahovied 
4«JjotW[2]  and  dissent  from  that  in  Mahomed  4bdul  Mennan  v.  Pandurangci 
Ilati?J3}  I  do  not  consider  it  necessary  to  give  any  reasons  for  arriving  at 
this  conclusion  at  any  length  as  they  are  fully  set  out  in  the  judgment  just 
delivered  by  the  learned  Chief  Justice  with  which  I.  in  the  main,  concur. 
I  wish  however  to  state  clearly  in  order  to  avoid  all  possibility  of  misunder- 
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standing  that  the  opinion  that  I  have  arrived  at  is  witb  reference  to  the  dis- 
missal of  a  complaint  under  section  203,  Criminal  Procedure  Code,  and  that 
I  avoid  giving  any  opinion  as  to  cases  in  which  accused  persons  are  discharged 
under  section  253  or  259,  Criminal  Procedure.  I  will  now  touch  briefly  on 
one  or  two  of  the  arguments  put  forward  in  support  of  the  proposition  that 
the  action  of  the  Magistrate  was  contrary  to  law.  It  is  pleaded  that  his  pro- 
cedure offends  against  the  maxim  nemo  bis  vexari,  etc.  This  may  .be  a  good 
argument  where  an  accused  person  has  been  discharged  under  section  258, 
Criminal  Procedure  Code,  or  259,  Criminal  Procedure  Code  ;  but  it  is  cleair 
that  it  has  no  application  to  a  c?ise  where  a  complaint  is  dismissed  under 
section  203,  Criminal  Procedure  Code.  The  persons  against  whom  Chinnaya 
Gounden  complained  were  in  no  way  vexed  in  consequence  of  the  complaint 
which  the  Head  Assistant  Magistrate  dismissed  under  that  section  on  the 
2 1st  July.  Allusion  has  also  been  made  to  section  250,  Criminal  Procedure 
Code.  On  referring  to  the  wording  of  that  section  it  will  be  found  that  the 
persons  against  whom  Chinnaya  Gounden  complained  could  not  have  obtained 
compensation  in  respect  to  the  complaint  dismissed  under  section  203  as  they 
were  not  either  discharged  or  acquitted.  Another  argument  that  has  been 
advanced  is  that  if  it  is  declared  that  the  action  of  the  Head  Assistant  Magis- 
trate in  the  present  case  was  legal  there  will  be  nothing  to  prevent  a  Magis- 
trate from  dismissing  a  complaint  every  day  for,  say,  a  month  under  sectidi 
203,  Criminal  Procedure  Code,  and  at  the  end  of  that  time  committing  thte 
case  to  the  Court  of  Sessions.  It  might  be  urged  with  equal  force  that  there 
is  nothing  to  prevent  a  Third-class  Magistrate  in  this  Presidency  from  com- 
mitting every  petty  case  of  assault  or  nuisance  that  comes  before  him  to  the 
Court  of  Sessions.  To  advance  arguments  such  as  this  is  to  ignore  the  main 
principle  on  which  the  Criminal  Procedure  Code  is  based,  namely,  that  it  is 
the  duty  of  a  District  Magistrate  to  see  that  all  the  Magistrates  in  the  district 
exercise  the  powers  conferred  on  them  not  only  in  accordance  with  law  but. 
also  in  an  equitable  and  rational  manner. 

I  would  answer  this  reference  by  infi)rming  the  Sessions  Judge  that  the 
committal  to  his  Court  of  the  persons  named  in  his  letter  of  reference  is  legal 
and  has  not  been  passed  without  jurisdiction. 


1905.  September  25.  L  L.  R.  29  Mad.  149: 

Before  Sir  S.  SvJbrahmania  Ayyar,  Officiating  Chief  JtcsticCy  and 
Mr.  Justice  Boddam, 

ISMAL  ROWTHER  and  others  (Accused),  Petitioners,  v. 
SHUNMUGAVELU  NADAN    (Complainant),  Respondent.* 

Criminal  Procedure  Code — Act  V  of  1898.  88.  195,  637 — Sanction,   want  of,  only  an 
irregularity  and  not  fatal  to  the  prosecution. 

The  general  provisions  of  section  196  of  the  Code  of  Criminal  Procedure    ought  not  to 
be  80  construed  as  to  nullify  the  special  provisions  of  section  637  (h). 

The  want  of  sanction  required  by  section  19^  of  the  Code  of  Crli^inal  Procedure  is  not 
fatal  to  a  prosecution  unless  the  accused  is  prejudiced  thereby. 

Raj  Chunder  Mozui^dar  v.  Qour    Chunder  Mozumdt^  (I.L.R.,  22  Calc,  17.6),  dis- 
pented  froni. 

The  charge  against  the  petitioners   (accused)  was  that  they   by   force 
obstructed  a  inarrii^e  procession   which  was  being  carried  on  with   the  san- 
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ction  and  under  the  superintendence  of  the  police,  and  compelled  the  bride 
and  bridegroom  to  alight  from  tlieir  palanquin  and  walk  to  tlieir  house 
Th^^y  were  convicted  of  ofiences  under  sections  143,  186  and  S-iri  of  tht 
Indian  Penal  Code. 

On  appeal  to  the  Sub-Divisional  Magistrate,  the  contention  of  the 
petitioners  that  the  conviction  under  section  186  was  bad  as  no  sanction  had 
been  obtained  under  section  195  of  the  Code  of  Criminal  Procedure  was  over- 
ruled and  the  conviction  condrmed. 

Petitioners  preferred  the  criminal  revision  petition. 

Mr.  E.  Norton  and  P.  Duraisawviy  Ayyangar  for  petitioners. 

The  Public  Prosecutor  and  Mr.  Joseph  Satya  Nadav  for  complainant. 

Order — One  of  the  oflFences  for  which  the  petitioners  have  been  convi- 
cted is  punishable  under  section  188,  Indian  Penal  Code. 

No  sanction  from  the   Police   officers   obstructed    waa   produced    in    the 
bourse  of  the  prosecution  but  no  objection  on  this  ground  was  taken  on    behalf 
«f  the  petitioners  at  the    trial.     Mr.   Norton   hais   called  our  attention  to   Raj 
Chunder  Mozumdar  v.  Gour  Chunder  MozumdaiXl)  in  support    of  hi«  con- 
-lention    that  the  want  of  .sanction  was  fatal  to  the  prosecution  of  the  prinooers 
idn  the  charge   in  respect  of  the  offence  referred  to.     We  are   unable   to    agree 
with  the  view  there  ttiken  by  the   learned   Judges   as  to   the   construction   of 
•ection  637,  Criminal  Procedure   Code  of  1882,  which  so  far    as   the    question 
of  want  of  sanction  is  concerned  is  identical  with  section  537   of  the   present 
Code  (Act  V  of    18^8).     Their  construction    virtually  nullifies   the   provision 
that  want  of  sanction  is   merely  a^  irregularity    which   would  not  justify  the 
reversal  of  the   decision  in  a   ca^   prosecuted    without  sanction    unless   such 
want  of  sanction  has  ocotsioned  a  failure   of  justice.     No   doubt   section   537 
begins  with  the  words  •'  subject  to  the  provisions  hereinbefore  contained, "  etc, 
but  those  words  must  be  taken  together  with  what   follows   and    not    read  so 
/IS  to  give  no   meaning   to   the   subsequent   clause   relating   to    the    want  of 
ft4inction. 

Section  195,  provides  generally  for  cases  in  which  sanction  is  necessary 
while  section  537  (o)  provides  for  oases  of  want  of  or  irregularity  in  the  matter 
of  Sanction  iw  particidar  axsas.  The  latter  as  providing  ftir  a  special  case 
must  have  effect  given  to  it  as  qualifying  the  general  provi^sions  in  the  earlier 
section.  In  this  view  there  is  nothing  to  show  that  the  w^int  of  sanction 
caused  any  prejudice  to  the  accused  or  occiisioned  an y  failnr*'  of  justice.  And 
no  other  ground  has  been  shown  for  interfering  with  the  decision  of  the 
lower  Courts. 

We  dismiss   the  petition. 


1905,  October  9.  16,  %.  L.  R.  29  Mad.  185. 

Before  Sir  S,  Svhrahmania  Ayyar,  Officiating  Chief  Justice. 

APU  BAKER  (Accused),  Petitioner,  v.  THE  MUNICIPALITY 

OF  NEGAPATAM,  Respondent.* 

PUtriot  MaoicipaliUet  Act  (Madras)  IV  of  1884,  m.  197,  191— Market,  definition  of— Use  of, 
as  market,  what  amounts  to. 

Beriavtt  Cmq  No.  151  of  1905.  [1]I.L.B,  22(;iac.,n6, 
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PrivAte  property  is  used  as  a  market  when  it  is  used  as  a  public  place  for  buyiog  and 
•ettiiif. 

Where  a  private  market  had  been  ordered  to  be  closed,  a  person  using  ibe  place  for 
selling  ^sh  ami  flesh  after  a  license  Im-i  bceii  refused  is  guilty  «f  an  otfence  under  section  197 
vi  the  Madras  District  Municipalities  Act,  or  at  any  rate,  of  an  offence  under  section  1^1. 

The  petitioner  in  tl  is  case  was  charged  with  having  sold  mutton  with- 
out having  obtaining  a  license  before  the  Bench  of  Magistrates  at  Negapatam. 
The  place  where  the  accused  soW  the  mutton  was  originally  a  market  which 
was  closed  by  order  in  1888.  The  accused  applied  for  a  license  which  was 
refused. 

The  accused  was  convicted  under  sections  101,  197  and  264  of  the 
Madras  District  Municipalities  Act  and  the  conviction  was  affirmed  on  appeal. 

The  accused  preferred  this  criminal  revision  petition. 

V.  Ryric  Nambiar  for  petitioner. 

The  respondent  was  not  represented. 

Order. — The  convictions  in  those    ca«^es   are   clearly    sust^iinable.     The 

flace  where  the  fish  or  mutton  was  st)lri  was  originally  a  recognized  market, 
t  was  closed  under  orders  in  1888.  N'>  license  having  since  been  granted  for 
the  use  of  the  place  as  a  market,  the  sales  conducted  by  the  acctised,  in  res- 
pect of  which  the  charges  are  made,  are  punishable  under  section  197  of  the 
District  Municipalities  Act,  if  the  use  of  the  place  which  is  private  property 
was  as  a  market,  i.e.,  a^  a  public  place  for  buymg  and  selling,  such  being  the 
meaning  of  the  term  "market"  in  law  {see  Bouvier's  *Lji\v  Dictionary,*  volume  If, 
p.  316).  Even  if  it  were  otherwise,  the  acused  were  guilty  of  an  offence 
under  section  191,  clause  (2)  of  the  Act  as  they  vntfuwt  license  sold  "flesh" 
or  fish  "  intended  for  food."    The  petitions  arc  dismissed. 


1905  October  10.  I  L.  R.  29  Mad.  187. 

Before  Sir  S.  Sxibrahfoania  Ayyar,  Offciativy  Chief  Justice. 
EMPEROR  V.  PALANIAPPAVELAN  and  another.§ 

Accused  person — Notice  to  accused  person  neccstiar}*    before  order   in    his   favour  can    b« 

set  aside. 

An  order  by  n  Ma^'stmtc  directing  paymetit  of  compensation  to  the  accused  ought  not 
to  be  set  aside  on  appeal  without  tiotice  to  thts  accused.  It  will  also  he  wifer  to  give  notice 
to  the  officer  appointed  by  the  Local  Government  referred  to  in  section  42*2  of  the  Code  of 
Criminal  Procedure. 

The  facts  necessary  for  this  report  are  set  out  in  the  judgment. 

The  Public  Prosecutor  (Mr.  E.  B.  Powell)  opposed  the  Reference. 

Order. — In  this  case  the  order  awarding  compensation  to  the  accused 
was  revei-sed  on  the  appeal  preferred  by  tlie  complainant,  but  without  notice . 
either  to  the  accused  or  t^o  the  Public  Pronecutor  There  is  no  express  pro- 
vision directing  that  notice  should  be  given  to  the  former  in  such  a  case. 
But  on  the  principle  audi  alteram paHeni  the  accused  should  have  notice  of 
the  appeal  in  order  that  they  may  have  an  opportunity  of  supporting  the 
order  passed  in  their  favour. 

§  Criminal  Reference  No.  49  of  1905. 
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As  regards  the  view  suggested  by  the  Sessions  Judge  it  would  seem  that^ 
according  to  the  letter  of  the  law,  notice  to  the  officer,  if  any  appointed  by  the 
bcal  Government  referred  to  in  section  422  of  the  Criminal  Procedure  Code  is  ne- 
cessary even  in  such  cases  where  the  appeal  is  not  summarily  rejected  though 
there  seems  little  reason  for  notice  to  that  officer  in  a  matter  in  which  the  accused 
only  are  really  interested.  Though  the  point  is  somewhat  doubtful  it  seems 
to  me  that  the  safer  course  in  cases  like  this  is  to  give  notice  to  both  the 
accused  and  the  officer  referred  to  when  the  appeal  is  not  summarily  re- 
jected. The  order  of  the  Appellate  Court  is  sot  aside  and  the  Criminal  Appeal 
No.  75  of  1905  will  be  replaced  on  the  file  of  Sub-divisional  First-chiss  Magis- 
trate, Dindigul,  and  disposed  of  according  to  law  after  notice  to  the  accused 
and  the  Public  Prosecutor. 


1905.  October  17.  I.  L.  R.  29  Mad.  188. 

Before  Mr.  Justice  Boddara  and  Mr.  Justice  Moore. 

EMPEROR  V.  KASUPPANA   PILLAI  and  ANOtHEB.  » 

CrimiDal  Procedure  Code,  Act  V    of  1898,  s.  423 — Order   under  directing  payment  of  cost© 
not  an  enhancement  of  sentence — Court  Fees  Act  VII  of  1870. 

An  order  under  section  31  of  the  Court  Fees  Act  directing  the  accused,  on  appeal  ag- 
ainst conviction,  to  pay  the  costs  of  the  complainant  is  not  an  etihancement  of  tbe  sentence. 

Afadan  Mandal  v.  Haran  Ghose,  (LL.R.,20  Calc  687),  approved. 

Queen-Empres8  v.  Tangarelu  Chetty,  (I.L.R.,  22  Mad.  153),  dissented  from. 

The  facts  necessary  for  this  report  are  set  out  in  the  letter  of  reference 
which  is  as  follows  : — 

"  Under  section  438,  Criminal  Procedure  Code,  I  have  the  honoor  to 
report  the  result  of  my  examination  of  the  records  in  Criminal  Appeal  No.  119 
of  1905  on  the  file  of  the  First-class  Sub-Divisional  Magistrate,  Ramnad 
Division. 

"  In  Calendar  Case  No.  132  of  1905,  the  Sub-Magistrate  of  Pamban  con- 
victed two  persons  under  section  352,  Indian  Penal  Code,  and  sentenced  the 
first  accused  to  pay  a  fine  of  Rs.  5,  in  default  to  undergo  a  week's  simple 
imprisonment,  and  the  second  accused  to  pay  a  fine  of  Rs.  2,  in  default  ta 
undergo  three  days' simple  imprisonment  and  found  that,  under  the  circum- 
stances of  the  case,  the  complainant  was  not  entitled  to  either  cost  or  compen- 
sation. The  Sub-Divisional  Magistrate  while  confirming  the  Sub-Magistrate's 
order  in  appeal,  also  directed  that  the  accused  should  pay  Rs.  1-8-0  to  the 
complainant,  and  this  order  the  Sub-Divisional  Magistrate  has  passed  under 
section  31  of  the  Court  Fees  Act.  Under  thnt  section  the  convicting  Court 
has  to  make  such  an  order ;  and  the  Sub-Magistrate  in  this  case  having 
found  that  the  complainant  was  not  entitled  to  any  cost  or  compensation, 
the  Sub-Divisional  Magistrate  s  order  in  appeal  directing  the  accused  to  pay 
costs  to  connplainant  is  illegal  as  it  amounts  to  an  enhancement  of  the  sentence. 
I  submit  that  tbe  order  of  the  Sub-Divisional  Magistrate  be  set  aside." 

The  Public  Prosecutor  (Mr.  E.  B  Powell)  in  support  of  the  Reference. 

•  Criminal  Beference  No.  74  of  1905  (Criminal  Bevision  Case  No.  335  of  1905), 

Digitized  by  VnOOQlC 


t.  L  R.  2d  Mad.  190.  401/ 

Order. — We  think  tHat  the  Sub-Divisional  Magistrate  s  order  in  appeal 
directing  the  accused  to  pay  the  costs  of  the  c6tiipiaiii;ii)t  is  not  Illegal  as  it 
does  riot  anriount  to  an  enhaticeiiient  olf  sentetlce.  The  ordei*  is  inade  titiiicfr 
section  31  of  the  Court  Fees  Act,  and  is  entilelj^  It-re^pective  df  the  pehiilry  or 
sentence  pissed  under  the  Indian  Penal  Code  or  the  Criminal  Procedure  Code. 
It  has  been  held  in  MadciH  Mandiil  y.  Hdraii  Ghrs€(l)  that  it  fortns  Jio  part 
of  the  sentence,  and  the  Court  Fees  Act  itself  says  that  "  the  Court  shdlt  in 
addition  to  the  pehalty  iiiipdsed  "  order  it  to  bejiaid.  It.  is.  lidt  therefore  luiy 
p'art  of  the  sentchce,  atid  thei  order  of  the  Sub-Divit^ional  Magistrate  iii  appeal 
cbrrecting  the  omission  of  the  CoUi-t  below  to  bi-der  it  to  be  paid  iloes  fjot* 
Umount  to  an  enhancement  of  the  sentence. 

We  disagree  v;'ith  the  decisioii  iii  Qiieen- EmpreiM  v.  Tdngdvelu  Chettii2): 


i905.  boio6er  16,  17.  I.  L.  R.  29  Mad.  190. 

Before  Mr.  Jttstice  Boddmn  and  Mr.  Justice  Moore. 
MUTHIAH  CHETTI  an!)  others  [Accusei>- Appellants],  Petitiokers,  v. 

EMPEROR.  Responi^ent.I 

triminal  Prociadure  Code — Act  Vof  1898.  s.  106 — Appellate  Court  cannot  fcind  bvftr  io  keej) 
peace  when  Lower  Court  u6't  ofie  of  the  class  fcf erred  to  in  the  sectiori,  add  ho  breach 
df  the  t>^Ace  cointiiitted. 

An  accused  person  cannot  be  bound  over  to  keep  the  peace  under  section  106  of  the 
Code  of  CHminal  Procedure  unless  he  is  convicted  of  an  offence  of  which  a  broach  of  tha 
peace  is  a  necessary  iugrodient  aiid  unless  it  is  found  tliai  a  breach!  of  iho  peace  hatf  actually 
occurred. 

An  Appellate  Court  cannoi  exercise  tfie  power  iinderth'e  section  when  tlie  acciised  has 
not  beeii  convicted  by  a  Court  such  as  is  referred  to  in  the  section. 

•tflE  petitioners  in  this  case  were  charged  with  sfevefal  otliera,  in  all 
iiumbering  100,  witK  having  denioh'shed  th'o  roof  of  a  shed  b'elorigirig  to  P.  W; 
13.  They  we're  tried  before  the  8econd-class  Magistrate  of  Tiruppattiir,  and 
their  defence  was  that  the  land  was  the  property  of  the  first  accused  and  that 
they  had  a  right  to  demolish  the  shed.  The  Sub-Magistrate  convicted  thei 
accused  of  offences  uiider  sections  147  and  426  of  the  Indian  Penal  Code  aiid 
passed  sentences  of  fines  ori  thent.  He  found  thatt  n6  force  or  viblerice  had 
been  used  to  any  person. 

On  appeal  by  the  petitioners,  the  conViction  under  section  426  waft  set 
iiside  and  the  conviction  under  section  147  was  altered  to  one  under  sectioci 
143.  The  sentences  wejc  confirmetl,  and  in  addition,  the  first  accused  was  bound 
over  under  section  106  of  the  Code  of  Criminal  Procedure  to  keep  the  peace, 
for  one  ^ear  in  two  si/reiies  of  Ra.  5O0f  eacli',  ainrf  the  i-ost  Jri  i^o  sureties  of 
Rs.  50  each. 

The  accuscdt  p'ffefcrred  iliis'  criminal  if-c vision  petition'. 

Sir  V.BhaBhrjafii  Ayyanjgdr  fur  first  and  second  petitioners". 

Mr.  J/.  A.  ThiruTtaraija'ha  ChaTiaf.V.  Krishnaswavii  Ayyar  and  S. 
Srinivasa  Ayyarirjar  for  petitioners  Nos.  3  to  6. 

The  Public  Prosecutor  ^Mr.  Powell)  in  support  of  the  conviction. 

(1>  I.L.R..  20Ca]r.,  «87.  (2)  r.L.K.,  I'-J  Ma.l.,  ToX 

t  Crimiiiu!  Krvisi'.n  Ca.^*-*  No.  Ill)  of  I'jOii.' 
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Judgment. — The  appellants  have  been  convicted  of  being  members  of 
an  unlawful  assembly  and  have  been  fined  under  section  143,  Indian  Penal 
Code.  They  have  also  been  bound  over  to  keep  the  peace  under  secti(m  106, 
Criminal  Procedure  Code. 

We  are  clearly  of  opinion  that  the  conviction  was  right.  It  is  found  tha^ 
the  appellants  with  others  to  the  number  of  100  armed  with  aruvals,  stieks, 
etc..,  went  to  a  piece  of  land  claimed  by  the  prosecutor  with  the  object  of 
taking  possession  of  it  and  demolishing  a  building  upon  it  and  though  no  force 
or  violence  was  used — that  was  because  the  prosecution  party  were  overawed 
and  did  not  come  into  conflict  with  them. 

It  is  however  contended,  and  we  think  rightly,  that  the  accused  in  the 
circumstances  of  this  case  were  improperly  bound  over  to  keep  the  peace  under 
section  106,  Criminal  Procedure  Code,  inasmuch  as[l]  they  were  convicted  by 
a  Second-class  Magistrate  only  and  not  before  a  Court  such  as  is  named  in 
the  section  and  (2)  they  have  not  been  convicted  of  an  offence  involving  a 
breach  of  the  peace. 

We  think  that  the  power  given  to  an  Appellate  Court  to  make  an  order 
under  this  section  is  not  an  unlimited  power  to  make  such  an  order  in  any 
circumstances,  but  is  to  be  taken  as  giving  the  Appellate  Court  power  to  do 
only  that  which  the  lower  Court  could  and  should  have  done,  and  therefore, 
that  the  power  of  the  Court  to  pass  such  an  order  is  confined  to  cases  where 
the  conviction  has  been  by  a  Court  named  in  the  section  and  in  circumstances 
required  by  the  section. 

It  has  been  held  that  the  words  "involving  a  breach  of  the  peace"  in  the 
section,  require  that  a  breach  of  the  peace  should  be  an  ingredient  of  the 
offence  proved,  and  that  before  the  section  can  be  put  in  force  there  must  be 
a  finding  that  a  breach  of  the  peace  has  occurred  (see  Baidya  Nath  Majumdar 
V.  Niharan  Chunder  Gope(l)  and  Kannookaran  Kunhamad  aiid  otlurs  v. 
£mperor(2).  As  in  this  case  there  was  no  finding  that  a  breach  of  the  peace 
had  been  committed,  and  the  offence  for  which  the  accused  were  convicted  did 
not  necessarily  involve  a  breach  of  the  peace  and  no  breach  of  the  peace  was  in 
fact  committed,  we^et  aside  the  order  requiring  the  accused  to  give  security 
for  keeping  the  peace,  and  the  bonds  if  already  executed  will  be  cancelled. 

Except  as  above,  we  afiSrm  the  convictions  and  sentences. 


1905.  December  11.  I.  L.  R.  29  Mad.  192. 

Before  Mr.  Justice  Boddam  and  Mr.  Justice  Moore 
EMPEROR  V,  RAMASAWMY  RAJU.  J 

Madras  District  Police  Act  XXIV  of  1859,  s.  44^Police  consUble  not  returning  to  daty    after 
expiry  of  leave  guilty  of  offence  under. 

A  police  constable,  who,  having  obtained  caBual  leave,  does  not  return  to  doty  on  the 
expiry  of  such  leave  and  stays  away  without  obtaining  fresh  leave,  is  guilty  under  section  44  of 
Act  XXIV  of  1859  of  the  offence  of  '  ceasing  to  perform  the  duties  of  his  office  without  leave. ' 

The  facts  necessary  for  this  report  are  set  out  in  the  judgment. 

The  Public  Prosecutor  (Mr.Powell)  for  appellant. 

(1)  I.I,.R.,  30  Calc  ,  03.  (2)  I.L.K.,  26Mad,,  469. 

X  Crimiual  Appeal  So.  298  of  lOOb. 
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Judgment. — We  think  the  order  of  acquittal  in  this  case  must  be  «el 
aside. 

The  accused,  a  police  constable,  was  charged  under  section  44  of  Act 
XXIV  of  1859  with  "  ceasing  to  perform  the  duties  of  his  ofl^e  without  leave/' 
It  appears  that  he  applied  for  leave  which  was  refused.  He  then  obtained 
three  days'  casual  leave,  and  whilst  on  such  leave  again  applied  for  long  leave 
which  was  again  refused.  He  did  not  however  return  to  duty  at  the  expiry  of 
his  casual  leave  but  stayed  away  without  leave.  Having  stayed  away  from 
duty  for  over  one  month  sanction  was  granted  for  bis  prosecution  under  the 
above  section,  and  the  Stationary  Sub- Magistrate  of  Madura  Town  tried,  con- 
victed, and  sentenced  him  to  a  Hne  of  Rs.  12  or  in  default  one  weeks  simple 
imprisonment.  On  appeal  the  Sub-Divisional  First-class  Magistrate  set  aside 
the  conviction  and  acquitted  him,  holding  that  the  facts  proved  did  not  con- 
stitute the  offence  of  "ceasing  to  perform  the  duties  of  his  office  without  leave"^ 
inasmuch  as  he  was  on  casual  leave  and  merely  overstayed  his  leave. 

We  think  that  is  wrong.  We  are  of  opinion  that^  if  $,  police  constable  in 
granted  casual  leave  for  a  limited  period  and  does  not  at  the  end  of  that  period 
resume  his  duties  as  a  police  constable,  he  withdraws  himself  from  his  duties 
and  "  ceases  to  perform  the  duties  of  bis  office  without  leave  "  within  the 
meaning  of  the  section. 

The  intention  of  the  section  is  to  render  police  constables  liable  to' 
punishment  for  such  neglect  or  breaches  of  dut^  as  are  not  punishable  under 
section  10  of  the  Act,  such  as  desertion :  Prtma  facie,  a  constable  absent 
without  leave  is  guilty  of "  ceasing  to  perform  his  duty."  The  fact  that  he 
has  been  permitted  to  be  absent  on  casual  leave  for  a  time  immediately  an- 
terior to  his  absenting  himself  from  duty  can  make  no  difference  in  bis  offence 
At  the  expiry  of  his  casual  leave  he  should,  presumably,  be  on  duty,  and 
bis  own  omission  to  return  to  duty  cannot  make  his  cooduct  less  an  offence 
than  if  he  had  returned  to  duty  and  then  ceased  to  perform  his  duty. 

We  therefore  set  aside  the  acquittal  of  the  First-class  Sub-Divisional 
Magistrate,  and  restore  and  confirm  the  conviction  and  sentence  of  the 
Stationary  Subordinate   Magistrate. 


1905.  September  8.  1.  L.  R.  29  Had.  236. 

Before  Mr.  Justice  Sankaran  Ndir 
RANOACHARLU  and  another  (accused),  PErrrioNERi*,  v.  EMPEROR,* 

Criminal  Procedure  Code — Act  V  of  1898,  ».  421   Stimmary  rejection  of  appeal. 

Where  a  petition  of  appeal  signed  by  a  pleader  is  presented  to  a  Ma^strate  by  tlm 
party  in  person,  the  appeal  cannot  be  dismissed  witlioot  giving  the  pleader  a  reasonable 
opportunity  to  appear. 

Where  the  conviction  is  based  on  the  evidence  of  witnesses  whose  credibility  U 
impeached  by  the  accused  on  reasonable  flrrounds.  the  appeal  shoifld  not  be  siiu)nmrily  rejected 
under  section  421  of  the  Code  of  Criminal  Procedure  without  sending  for  the  records. 

The  facts  necessary  for  this  report  are  set  out  in  the  jodgment. 

Dr.  Swaminadhan  for  petitionern. 

The  Public   Prosecutor  (Mr.  E.  B.  Powell)  opposed  the  petition. 


•  Criminal  Revision  Case  No.  105  of  190^. 
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JuiKiM^NT.— The  luemorandum  of  appeal  to  the  lower  Court  i?  signed 
In*  a  pipader ;  it  wa^  presented  to  t|^e  Magistrate  who  was  in  camp,  by  the 
appoijaii};  in  persop,  on  the  13th  Peceujber  1904  and  w^  snmmarily  reject^ 
at  oiipe   wi^tvout  giving  a  reasonable  opportunity  to  the  pleader  to  appear. 

tphe  Magistvate  was  wrong  in  thus  rejecting  the  pieipo^-anflum.  Nor 
does  t^he  case  appear  to  \>e  pne  in  which  the  appeal  oug|it  to  have  been 
Hiimmarily  rejected  without  sending  for  the  records.  The  cpnyictiop  i$  based 
on  the  evidence  of  witnesses  who  are  no  longer  ^nembers  of  the  pompany 
and  are  alleged  by  the  accused  to  baye  been  dismissed  by  thepn.  Their 
wvidence  ought  to  haye  been  read  by  tbp  Magistrate  or  he  sl^oyl^  have  heard 
the  pleader   before  dismissing  the  appefil. 

T  accordingly  set  aside  the  order  of  the  Magistrate,  under  section  421 
of  theT^riiniual  Procedure  Code,  direct  the  First-class  Magistrate  of  Masuli- 
patam  Sub-division  tp  restore  the  case  to  his   tile  and   dispose  of  it    according 

to  law.  ...... 


1905.  October  17.  I.  Ii  R.  29  M?,d.  237. 

Before  Sir  S.  Subrah7)iania  Ayyar,  Ojfficiaiing  Chief  Justice, 
?:AI)ER  BATCHA  and  others    (First  Party),  Petitioners,  t;.  KADER 
BATCHA  RQWTHAN  and  others  (Spcond  Party),  CouxVTER-PETiTioNERs.t 

priminal  Procedure  Code  Act  V  of  1898,  8.  147--DiBput©  as  to  right  to  use  a   moeque  within, 
the  Aection — Cht^rter  Act,  a.  15. 

An  order  under  section  147  of  the  Code  of  Criniinal  Prpcedure,  declaring  possession  to 
be  with  A  certain  person  is  illegal  when  there  has  been  no  enquiry  as  to  the  party  iq  possession^ 
and  will  be  set  aside  under  section  15  of  the  Oiarter  Act. 

A  dispute  as  to  the  right  to  use  a  niosque  between  persons  claiming  to  be  entitled  to 
officiary  a^'Kazi  therein  is  a  dispute  coming  within  section  147  of  the  Cod^  of  Criuj^ijiar 
Procedure."       ^ 

The  Second-class  Magistrate  of  Tiruppattni:,  acting  on  certain  petitions 
presentfcd  to  ^im   Ipy  pe]:sons   interested  iq  the   mosque   at   Tiruppattur,  and 
on  a  police   report  and  being  satisfied  that  a   breach  of  the    peace   was   likely 
to  occn^  fifoni  the   attempts  made  by  one  Peria  Sevvai  to  introduce  two  other 
persons  to  officiate  for  him  aa  Kazi  in  the  mosque,  referred  th^  matter   to  the. 
Sub- Divisional  Magistrate  of  Rainnad.     The  SUb-Divisional  Magistrate  issued 
Tioticeypder  section  147  of  the  Code  of  Criminal^  Proced^ivr^,  lo    the   paijties 
to  appear  an4  file  written  sta,tement8  and  produce  evidence  as  t^  th^ir  respect- 
ive oiaims  t>o  the  right  of  appointing  persons  to   officiate  in  the    mosque.     The. 
parties  apoprdi.ngly  filed  statements  aiid  a<lduced  evidence    but    there'   was    no, 
inquiry  as  to  who    was    lii    possessi<»n  of  the   mosque.     'J^h^   H\^\^:divmqj}Al 
Magistral^e  passed  orders,  the  opeijat,ive  port-ion  o^  w;bicb  was  as  follows: — 

**  1,  fijid  for  the  counter-petitioners'  party  declariujg;  the  inosqae  to  b^.  in, 
tlieir  possession  and  diVect  the  petitioners  to  cease  from  a  course  which  is 
pkel^r  "io  engender  strife  iinti^^  tKey  haye  established  thei?  chum,  aa  indi- 
cated, abo  ve."- 

The  petitioners  pi:eferred  thi^  crin^jnal  mi;sci&lla,nep)^s  petition. 

K.  N,  Ayya  fjpr  petitioners. 


•  Criminal  Misocllaueous  I'titition  No.  ^7  of  11)05. 
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Measr^.  Mohamed  fhrahim  Si^hlb  aqc|  Moha^iiecl  Ismail  Sahib  fojr 
poanter-petitipners  Nos.  2  to  5. 

Qrder. — No  doubit  there  was  no  enauiry  in  this  o^^^e  as  to  vv^o  was  iu 
possession  of  the  moscjue.  The  order  therefqre  in  so  for  as  it  declares  pos«e- 
9sion  to  b«  with  tl^e  second  party  canqot  be  maintained  and  the  vakil  who 
represents  that  party  pqncedes  this.  As  tq  tl^e  re^l  poj^jt  in  question  it  is 
clear  that  a  dispute  as  to  a  right  to  use  a  mosque  by  pe^^ons  dairying  to  be 
f^ntitled  to  officiate  as  Kazis  therein  is  a  dispute  coming  within  section  147  of 
fhe  Code  pf  driraiuaj  Prqcedq^e  and  Muhammad  Musaliar  v.  Kunji  Chek 
Musaliari}),  so  far  a«»  it  goes  confirms  th^^  above  view.  The  order  will  there- 
fore be  modified  by  directing  that  Ibrahim  and  Kather  Ibrahim  shall  not 
pe  introduced  into  the  mosqup  to  officiate  therein,  by  (he  five  individuals 
^nentioned  in  the  Magistrate's  order  as  forming  party  No.  I,  until  the  decision 
pf  a  competent  Civil  Court  recognizing  the  alleged  right  is  o,htai^ed 
by  them.   ' 


1905.  November  10.  L  L.  R,  29  Mii»d.  331. 

Before  Mr-  Jy-stice  Bensori  and  Mr.  JusHoe  ]lfoo,re, 
RUNGA  AYYAR  v.  EMPEBQH* 

Criminal  Procedure  pqde — Act  V  of  15(93,  8.  478hT Power  to  direct  pi;oceediD|ft  conferred  on. 
Court  and  not  on  Magistrate  trying — Disix^ssal  of  compIai,nt  without  adjudication  no. 
bar  to  proceedings  under. 

The  power  to  dhect  a  prosecutiojQ  under  Bectjoi^  476,  pf  the  Co<ie.  of  Crin^^rnal  Procedure 
is  conferred  on  the  Court  ani^  not  on  the  individual  Magistrate  who  tried  tlM>  oaee.  Such 
power  is  not  ousted  by  tlie  diBniissol,  without  adjudication,  of  a  compiaint  by  the  party  ii^ 
respect  of  the  same  o^eqce  under  a  sanction  previously  given  by  the  Cojirt. 

The  petition^^*  was  a  witi^^sa  for  the  prosecution  in  OriminaJ?  Case  No. 
§1  of  1903  on  the  iftle  of  the  Krst-Class  IJagistrate  of  the  Calient  Division. 
^J^he  case  was  triecj  %  the  I)[eputy  Magistrate  then  in  charge,  who  discharged 
^he  accused  and  gr%i^ted  sanction  for  the  prosecution  of  the  petitioner  an<l 
others  for  perjury.  The  accused  who  ob^tained  the  order  granting  sanction 
presented  an  unstaniiped  complaint  which  Wiis  disnus^ed. 

The  Qead  ^ssi^tant  Magist^-j^te,  who.  succeeded  in  chai^ge  of  the  Division, 
directed  the  prosecution  of  the  petitioner  and  others  under  section  476  of  the 
Code  of  Crin\inal  Procedure. 

Against  the  order  of  the  Head  Assistant  Magisti^ate,  the  petitiorver 
pr^ented  thi9  ^evi^ion  petition. 

V,  Krkhno^vami  Ayyar.  and  M,  R,  Sankara  Ayyar  for  the  petitionary 

The  Public  Prosecutor  Mr.  E.  B.  Powell  opposed  the  petition. 

Order. — We  are  clearly  of  opinitm  that  the  Court  of  the  Assistant  First- 
^Jaa»  Magistrate  in  charge  o;f  Calicut  Divif*ion  had  jurisdiction  under  section 
476^of  the  Criminal  Procedure  Code  to  direct  the  prosecution,  though  the. 
Magistrate  who  ma<^e  the  order  under  section  476  was  not  the  same  Al-agis- 
^'ate  who  tried  the  case.  The  power  is  given  to  the  Court,  not  to  the  injJivi- 
dual  Magistrate.  Nor  does  the  fact  that  the  complaint  was  rejected  as  not 
properly  stamped   in  any  way  bar    the  jurisdiction   of  the   Court.     There   wa* 

Tiyi.L.R..  11  Mad  ,  328.  *  CVimiuttl  RevisioQ  Case  No.  372  of  1905. 
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no  adjudication  on  the  matter.     It  was  not  even  necessary  for    the  Court   ta 
have  re>id  the  complaint  before  rejecting  it  as  not  properly  stamped. 

As  the  Court  of  the  Assistant  First-class  Magistrate  in  charge  of  Calicut 
Division  had  jurisdiction,  we  have  no  power  to  interfere  with  his  order.  We 
may  say  that  we  entirely  agree  with  his  opinion  that  it  is  to  be  regretted  that 
the  Court  did  not  originally  deal  with  the  matter  under  section  476  of  the 
Criminal  Procedure  Coda  instead  of  merely  giving  sanction  to  prosecute.  We 
dibmiss  the  petition. 


1906.  February  7.  I.  L-  R.  29  Mad.  372. 

Before  Sir  Arnold  White,  Chief  Justice. 
EMPEROR  V.  CHINNAPAYAN  § 

Criminal  Procedure  Code — Act  V  of  1898,  ss.  243,  262 — ^Trial  of  a  warrant  case  aa  a  aaininon^ 
case  not  a  mere  irregularity. 

Where  a  Magistrate  in  trying  a  warrant  case  does  not  adopt  the  course  prescribed  by 
flection  252  of  the  Code  of  Criminal  Procedure,  but  convicts  the  accused  on  his  own  admission 
without  taking  evidence  and  without  framing  a  formal  charge,  such  procedure  is  not  a  mere^ 
irregularity  and  the  conviction  will  be  set  aside. 

The  facts  necessary  for  this  report  are  fully  set  out  in  the  letter  of 
reference  which  is  as  follows : — 

One  Cinnapian  of  Cuddalore  New  Town  was  charged  by  the  Station 
House  Officer,  Pudupalaiyam  town,  for  unlicensed  manufacture  and  sale  of 
opium  under  section  9  (6)  and  (/)  of  the  Opium  Act  No.  I  of  1878.  The- 
Stationary  Sub-Magistrate,  Cuddalore,  before  whom  the  charge  sheet  way- 
laid, did  not  record  any  evidence  in  support  of  the  charge  but  asked  the 
accused  to  plead  to  the  charge,  convicted  him  on  his  own  plea  and  sentenced 
him  on  18th  October  1905  to  suffer  two  months'  simple  imprisonment  jn  Calen- 
dar Case  No.  1402  of  1905  on  his  file.  An  offence  under  section  9  of  Opiun^ 
Act  is  a  warrant  case,  whereas  the  Sub-Magistrate  tried  it  as  a  summons  case. 
The  acQ&sed  appealed  against  his  conviction  to  the  Sub-Divisional  Magistrate, 
Cuddalore  Division,  who  while  recognising  that  the  Sub-Magistrate's  procedure 
in  trying  the  case  as  a  summons  case  was  irregular  nevertheless  held  that  the 
said  irregularity  had  not  occasioned  a  failure  of  justice.  He  accordingly  con- 
firmed the  conviction  and  dismissed  the  appeal  on  25th  November  1905  in 
Criminal  Appeal  No.  24  of  1905  on  his  file.  While  the  appellate  judgment 
came  up  for  perusal  I  noticed  that  the  grounds  of  appeal  had  not  been  stated 
therein,  and  on  calling  for  the  records  found  that  the  appellant  had  denied 
bis  plea  of  guilty  in  the  lower  Court.  In  view  of  the  ruling  in  Mohideefv 
AhavlKadirw.  Einperor(l}  I  consider  that  the  conviction  should  be  set 
aside  and  a  retrial  ordered. 

The  Public  Prosecutor  aj^eared  in  support  of  the  reference. 

Order. — There  is  no  doubt  that  this  case  ought  to  have  been  tried  as  a 
warrant  case  and  not  as  a  summons  case.  If  it  had  been  tried  as  a  warrant 
case,  it  would  have  been  the  duty  of  the  Magistrate  under  section  252  of  the 
Code  of  Criminal  Procedure  to  take  such  evidence  as  might  be  produced  in 
support  of  the  prosecution;  and  the  accused  could  not    have    been   called  upon 

5  Case  Referred  No.  4  of  1906  [Criinirar  Rpvision  Case  rio.  17  of  190^]. 
[1]  I.L.R.,  27  Mad.,  238. 
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to  plead  until  after  a    charge  had  been   framed  and   read   and   explained   to 
him  (  section  265  ). 

The  Magistrate  appears  to  have  convicted  the  accused  under  section  243, 
on  an  admission  made  oy  the  accused,  without  taking  any  evidence  and  with- 
out framing  a  formal  charge.  It  seems  to  me  this  is  something  more  than  an 
irregularity,  and  that  the  accused  may  possibly  have  been  prejudiced  by  the 
procedure  adopted  by  the  Magistrate. 

The  conviction  must  be  set  aside.  As  the  accused  has  served  his  term 
of  sentence,  there  is  no  object  in   ordering  a  new  trial. 


1906.  January  31.  I.  L.  R.  29  Mad.  373. 

Before  Mr  Justice  Subrahmania  Ayyar 

VYTHIANADA  TAMBIRAN  (Petitioner),  Petitioner,  v.  MAYANDI 
CHETTY  (CouNTER-PETrrioNER),  Respondent.! 

Criminal  Procedure  Code — Act  V  of  1898,  8.  148  [3] --Award  of  costs  umy  be  made  within  a 
reasonable  time  after  disposal  of  the  main  question. 

An  award  of  costs  under  section  148  [31  of  the  Code  of  Criminal  Procedure  should,  in 
the  usual  course,  be  contemporaneous  with  the  decision  of  the  main  question.  Where,  however, 
circumstances  require  the  postponement  of  the  award  of  costs,  it  should  be  made  within  a 
reasonable  time  after  the  disposal  of  the  principal  subject  of  the  proceeding,  in  the  presence  of 
both  parties. 

In  Miscellaneous  Case  No.  33  of  1905,  the  Head  Assistant  Magistrate  of 
Chingleput  passed  order  under  section  145  of  the  Code  of  Criminal  Procedure 
declaring  the  connter-petitioner  to  be  in  possession  of  the  disputed 
lands.  This  order  was  passed  on  the  30th  June  1905,  and  on  the  3rd  July 
1905,  the  counter-petitioner  applied  for  the  award  of  his  costs.  The  petitioner 
objected  and  the  Magistrate,  after  hearing  both  parties,  passed  an  order  on  the 
7th  July  1905  awarding  costs  to  the  counter-petitioner  under  section  148  of 
the  Code  of  Criminal  Procedure.  Petitioner  moved  the  High  Court  to  revise 
the  order  under  sections  435  and  439  of  the  Code  of  Criminal  Procedure. 

r.  R.  Ramachandra  Ayyar  and  T.  R,  Krishnciiwami  Ayyar  for  the 
petitioner. 

P.  R,  Sandara  Ayyar  for  respondent. 

Order. — The  facts  of  the  case  are  these :  The  Magistrate  passed  the 
order  under  section  145  of  the  Criminal  Procedure  Code  as  to  possession  in 
favour  of  the  counter-petitioner  on  the  30th  June.  On  the  3rd  July 
the  counter-petitioner  applied  for  costs.  The  petitioner  accepted  notice 
and  objected  to  any  order  being  passed  in  the  matter.  On  the  7th 
idem  the  Magistrate  passed  the  order  now  sought  to  be  reTised  directing 
the  petitioner  to  pay  Rs.  250  as  costs  to  the  counter-petitioner.  Mr. 
Ramchandra  Ayyar  contends  that  the  order  was  passed  without  juris- 
diction as  it  was  not  passed  at  the  time  the  matter  of  possession  wa» 
decided.  I  cannot  accept  the  construction  suggested  by  Mr.  Ramchandra 
Ayyar  that  section  148  (8)  which  empowers  a  Magistrate  to  award  costs  in 
proceedings  under  chapter  XII  of  the  Code  of  Criminal  Procedure  permits 
him  in  a  case  like  this  to  award  costs  only  simultaneously  with  tr>e  d>ecision  as 
to  possession.    The  word  *  passing  *  whirh  follows  the  term  '  Magistrate  '  in  the 

■J-Criininttl  IJcviKion  (jasc  Xo.  355  ^^i  1906. 
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said  provisidn,  as  I  understand  it,  means  no  more  than  that  the  Magistrate 
who  may  award  costs,  is  the  officer  holding  the  proceeding  uiider  the  chaptrer 
or  his  8Uc;:essor  entitled  to  discharge  his  functions  in  connection  with  the 
matter.  Even  if  this  would  I);?  going  too  far,  and  the  right  construction  were 
that  the  award  of  costs  shoaKi  be  made  by  the  sanle  Magisttsite  thflit  deals  witK 
the  main  question  iti  the  pi-(.<^**^r^ding,  the  ordfer  here  c^nftot  be  held  to  be 
vtJid  or  illegal  in  as  such  in  fact  was  the  cas.j  here.  The  view  as  to  the 
pebtion  thus  takeri  by  vhe  is  not  only  not  opposed  to  the  cases  of 
Queen- Empress  v.  Toinijuddi(l),  Giridhar  CItaiterjee  v  Eradullak 
Na^kaT(^),  and  Binbda  Suvdarl  Chon^dhurani  v.  Kali  Kristo  Pal  Ch<njb^ 
dk(iry{lti),  to  which  rrty  attention  has  been  drawn  but  is  more  or  less  supported 
bi*  thenl.  It  is  scarcely  necessary  to  add  that  though  I  h6ld  the  circumstance 
that  the  award  of  costs  is  Dot  made  ait  the  very  time  the  substantial  (](ue8tionL 
in  the  proceeding  is  disposed  of,  does  not  necessarily  render  the  award  invalid. 
I  should  not  be  understood  as  implying  that  the  length  of  the  interval  is 
immaterial.  In  the  tisual  course  th6  sCwafd  fho'uld  almost  invariably  be  con- 
teinporan^oils  with  the  decision  as  to  the  Tnain  question.  A  different  course 
should  be  purstied  only  when  the  circumstances  of  the  case  really  require  the 
postponement  of  the  disposal  of  the  question  of  costs  and  no  order  in  the 
matter  should  be  passed  except  within  a  reasonable  ti^e  after  the  disposal' 
of  the  principal  subject  of  the  proceeding  and  in  the  presence  of.  both  the 
parties.  Upon  the  facts  of  this  case  no  objection  on  the  .^core  of  long  delay 
exists  arid  in  the  view  of  the  section  I  take,  it  is  not  op^  to  me  to  go  into  the 
question  as  to  whether  the  amount  awarded  k  proper.   I  dismiss  the  petition. 


1&06.  Ma7j  16.  1.  L.  R.  ^9  Mad.  375. 

Before  Sir  Arnold  White,  Chief  Justice, 
In  the  matter  of  KL^PPAMMALL  (Complainant),  Petitioner* 

Criiriinal  Prooednre  Code — Act  V  of  18f  8,  8S.  517-523  Sections  not  applicable    where  there' 
was  no  trial  and  no  evidence  recorded. 

Whfen  a  person  cliarged  before  the  Magristrate  with  Crimin'al  bi'each  of  trust  in  respect  of 
^^♦jilftin  jewels  dietl  before  trial  and  before  any  evidence  was  recorded  and  the  alleged  owner 
6f  the  jewels,  which  were  recovered  by  the  Police  from  tbe  pledgees  and  sent  to  the  Mafcia- 
trate  along  with  the  charge  sheet,  applied  to  be  put  in  possession  of  them  under  sections  517 
aiid  f>23  6f  the  Code  of  Criminal  Procedure  after  enquiry  as  to  their  ownership  : 

Held,  that  sectiod  517  of  the  Coder  of  Criminal  Procedure  did  not  apply  to  the  case. 

Held  further,  that  as  there  was  no  evidence  or  finding  about  ownership,  s^tion  523  of 
fhe  Code  of  Crifiiinal  Procedure  did  not  ar'fly  and  that  the  Magistrate  was  not  bound  to  hold 
an  inquiry  simply  to  (Jeterininc  tlie  ovhcrs'iip  of  the  jewels. 

The  facts  necessary  for  this  report  are  fulfy  set  out  iri    the  order  of  the 
Magistrate  which  is  as  folio \vs: — 

Order. — On  the  9th  April  1906  three  charge  sheets  were  put  in  by  the 
PoJfce  of  the  C  Division  against  one  Munee  Bai'  alias  Jlunee  Rao  under  sec- 
tion 406,  Indian  t'enal  Code,  charging  him  with  criminal  breach  o(  tnist  in 
fespect  of  certain  jewels  borrowed  by  him  from  different  persons  and  recovered 
by  the  Police,  as  the  result  of  a  complaint  made  by  on6  of  the  persons  con- 
cerned, from  parties  with  whom  they  had  been  pledgf^d.  The  jewels  were' 
sent  to  this  Court  with  the  charge  sheets.  As  the  accused  was  certified   by  the' 


[J]  I.L.R  .  24  CaK-..  757.  f^l  I  ^-K.,  22  Gale,  :W>.  [8]  I.L.R.,  :>2  Calc,  387. 
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M^didai  oflScer  of  the!  Penitenfckry  to  b^  tow  tinwell  tof  attend  doiirt  otf  iUd 
9tbj  the  bases  webe  adjourned  to  the  l9th  idem  and  the  £t<$cused  remanded  i<S 
that  date.  He  died  in  the  Petiitentiary  on  the  13tH  April  1906.  The  irtatter 
now  engaging  the  attention  of  the  Court  is  the  dispfosal  of  the  ptap^ttj 
XK>ilnected  with  the  charge  sheets.  The  case  is  a  peculiar  One  arid  enquiries 
in  the  Mckgistrilte's  Courts  id  Madras  have  failed  to  produce  a  precefdent.  The 
alleged  owners  of  the  property,  who  say  that  the  deceased  accused  borroweJ 
it  from  theni,  pray  for  ail  order  for  its  restoration  to  them,  #hile  the  persons, 
^ith  whom  the  accused  pledged  the  property  are  equally  desil'OCis  that  it 
should  be  returned  to  the  possession  from  which  it  was  recovered  by  the  PoKde. 

2.  Chapter  XLtll,  Crimind  Procedtire  Code,  contslins  the  laiw  foi*  the 
guidance  of  Magistrates  in  the  disposal  of  property.  The  only  two  Sections 
that  need  be  considered  liow  are  517  and  523.  The  former  empowers  a  Court? 
Oil  the  conclusion  of  an  enquiry  or  a  trial  t6  ttioke  such  order  as  it  Ihiflks 
fit  for  the  disposal  of  any  property  brought  before  it  in  any  way  in  connection- 
with  the  subject  of  such  enquiry  or  trial.  It  has  been  ruled  in  Bombay  High 
Court  Criminal  Ruling  No.  10,  dated  16th  March  1898,  that  an  order  undei' 
section  517  ctlnnot  be  nuide  before  the  conclusion  of  the  trial.  The  object  is 
to  ensure  that  the  Magistrate  sh^ll  be  in  possession  of  all  the  facts  of  the  case 
before  disposing  of  the  property. 

3.  In  the  case  In  re  Devidin  Durgapra8CUi{i)  it  is  laid  down  thab 
section  517  is  the  only  Section  under  which  a  Court  can  make  an  order  for 
the  disposal  of  property  produced  before  it  in  the  course  of  ail  enquiry  or  trial 
and  if  the  Court  finds  that  the  matter  does  not  come  within  section  517,  ther 
only  legal  order  that  can  be  passed  is  to  restore  the  previdus  possession. 

4.  In  this  case,  although  the  preliminary  steps   for  a   trial  were   takerif ' 
it  cannot  be  said  that  the  trial  has  oeen  Concluded,  the  real  value  of  that  word 
in  that  connection  is  "  to  make  a   final  judgment  or  determination  of.  "    It  i^ 
more  correct  to  say  that  the  trial  has  abated,  that  is,  it  has  failed.   I   therefore 
hold  that  section  517,  Criminal  Procedure  Code,  does  not  apply  to  this  matter. 

5.  The  other  section  relating  to  the  disposal  of  propferty  by  a  Magistrate 
is  section  523,  Criminal  Procedure  Code.  That  gives  a  Magistrate  power  tor 
make  an  order  for  the  disposal  of  property  seized  by  the  Police  under  section 
51,  Criminal  Procedure  Code,  or  alleged  or  suspected  to  have  been  stolen  or 
found  under  circumstances  which  create  sitspidon  of  the  commission  of  any 
offence.  Reading  sections  517  and  523  together,  it  seems  that  when  oUce  pto- 
perty  is  sent  on  to  a  Magistrate  with  a  charge  sheet  it  is  removed  fi-ora  thef 
provisions  of  section  523  and  we  have  already  seen  that  the  Magistrate  must? 
then  act  under  section  517.  This  view  is  confirmed  by  the  ruling  In  r^ 
Ratanlal  Kangilda8i2)  "the  scope  of  section  523  mUst  be  confined  to  ptoperty 
seized  by  the  Police  of  their,  own  motion  in  the  exercise  of  the  powers  con- 
ferred on  them  by  law,  for  instance,  under  sections  51,  54,  164  or  165,  Criminal 
Procedure  Code.  "  We  may  therefore  tJike  it  that  section  52»  dojs  not  apply 
to  this  case  and  it  has  already  been  held  that  section  517  does  not.  This  being* 
so,  the  remark  In  I'e  Ratanlal  Rangildas[2]  must  be  borne  in  mind.  "  These 
"  cases  being,  as  I  have  pointed  out,  not  of  the  classes  contemplated  by  sec- 
"  tions523  and  517  and  there  being,  therefore,  no  provision  of  the  law  ailfcho- 
"  rising  the  Magistrate  to  depart  from  the  general  rule  that  pi-operty  taken 
"  under  the  authority  of  the  law  for  a  particular  {»'irpose  should,  on  the  fulfil- 
ment of  that  purpose,  go  back  to  the  custody  whence  it  was  taken  .     .     .     .  " 

"  (I)  I.UUr--  l^*^'">  ^^^'  ^^'^i  l.LM.y  17  Horn.,  74.S  at  ^r.  755. 
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6.  The  particular  purpose  for  which  the  Police  seized  this  property  wa»' 
to  secure  the  punishment  of  the  person  who  had  committed  an  oflFence  in  con- 
nection with  it  and  not   in  order  that  it  should  be  restored  to  its  owner. 

7.  The  principal  function  of  a  Criminal  Court  is  to  punish  offenders. 
It  has  other  duties  of  secondary  importance  to  perform.  One  of  them  is  to  pas» 
orders  as  to  the  disposal  of  property  produced  before  it  in  connection  with  a 
trial.  It  does  not  apj>ear  that  it  is  authorised  to  usurp  the  functions  of  a 
Civil  Court  and  convert  the  trial  of  an  accused  person  into  an  enquiry  in  re- 
gard to  property. 

8.  I  have  heard  Mr.  S.  Guruswami  Chetti  on  behalf  of  one  of  the 
"owners"  and  I  have  considered  carefully  his  contentiouH  but  they  do  not 
induce  me  to  depart  from  the  conclusions  recorded  above.  It  is  true  that  botb 
sections  517  and  523  have  been  enlarged  since  the  date  of  the  Bombay  ruling 
quoted,  but  I  do  not  find  that  the  amendments  render  in  any  way  inoperative 
the  application  of  those  ruiings  to  the  sections  as  they  now  stand. 

9.  In  the  result  I  hold  that  there  is  no  authority  for  this  Court  to  enter 
into  a  long  and  contested  enquiry  to  enable  it  to  arrive  at  a  decision  as  to  how 
the  property  before  the  Court  should  be  disposed  of.  I  therefore  direct  that 
the  various  articles  of  jewellery  and  the  note-books  produced  by  the  Police  iii' 
connection  with  the  three  charge  sheets  referred  to,  be  returned  to  the  parties* 
from  whose  possession  respectively  they  were  taken,  subject  to  a  written  under- 
taking by  each  person  so  receiving  any  article  or  articles  to  produce  the  parti- 
cular and  identical  article  or  articles  received  by  him  before  the  Civil  Court 
•when  called  upon  to  do  so  ;  and  1  also  direct  that  this  order  shall  not  take 
effect  for  one  month  from  this  date  to  enable  the  alleged  owners  of  the  pro- 
perty to  apply  to  the  High  Court  for  the  revision  of  this  order  and  for  the 
issue  of  such  further  orders  as  may  be  just  under  section  520,  Criminal  Proce- 
dure Code,  should  they  wish  to  do  so. 

S,  Ouruswami  Chetti  for  the  petitioner. 

Order. — I  think  the  Magistrate  was  right.  It  was  conceded  by  the  vakil 
for  the  petitioner  that  the  provisions  of  section  517,  Criminal  Procedure  Code, 
did  not  apply.  His  contention  was  that  he  was  entitled  to  an  order  under 
section  523.  It  seems  to  me  that  on  the  fact?  of  the  present  case,  section  523 
has  no  application.  There  is  no  finding,  and  there  is  nothing  to  show,  that  the 
property  in  question  belongs  to  the  petitioner.  As  I  read  the  section,  there 
is  no  obligation  on  the  Magistrate  to  hold  an  enquiry  simply  for  the  purpose 
of  deciding  whether  the  property  claimed  is  the  property  of  the  petitioner. 

The  criminal  revision  case  and  the  criminal  miscellaneous  petition  are 
dismissed. 


1906.   October  24.  I  L.  R.  ^  Mad.  5lt. 

Before  Mr.  Justice  Bevson  and  Mr.  Justice  Moore, 
IN  THE  MATTER  OF  PONNUSAMI  and  another  accused.* 

Criminftl  Procedure  Code  Act  V  of  18^8,  s.  4  ( r>),    and  The  CaHle  Trespass  Act   I  of  1871^ 
8s.  20^  22 — Appeal  lie»  against  order  mftde  under  sjj.  22  of  the  CattlVj  Trespass- Act. 

By  section:  4  [  o  ]  of  the  Code  of  Criminal  Procedure,  tlie  word  •  offence*  includes   an  act 
in  respect  of  which  a  (Munphiint  niny  he  matlo  under  wectior  20  of  the  Cnttle  Trespass  Act  ;  and 

«  Cas.-  r:-frr!v.|  \.,    l.(,s  ,.r  I'jOl   I  r:i,i;i:ial  K-'visi-n  < 'a.c  Tu.  .>M    of  lOOl   ]^ 
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m  person  against  whom  an  order  Under  section  22  of  the!  Cattle  "f  respas?  Act  is  made  is  a 
^ {)er8on  convicted  on  a  trial"  and  is  entitled  to  appeal  under  section  407  of  the  Code  of 
Criminal  Procedure. 

Thk  facts  of  this  case  are  set  out  in  the  Letter  of  Reference  from  the 
District  Magistrate  of  South  Arcot  which  Was  as  follows  : — 

The  entertainment  of  an  appeal  against  an  order  passed  under  section  22 
of  the  Cattle  Trespass  Act  appears  to  be  illegal  under  the  High  Court's  Pro- 
•ceedings,  No.  2113,  dated  2ith  November  1879,  printed  at  pages  676  and  677 
of  Weir's  *  Criminal  Rulings'  (3rd  edition),  and  I  therefore  recommend  thai? 
the  Deputy  Magistrate's  order  may  be  set  aside. 

The  Deputy  Magistrate  explains  that  he  entertained  the  appeal  under 
the  impression  that  the  award  of  compensation  by  the  Sub-Magistrate  was 
subject  to  appeal  under  section  250,  Criminal  Procedure  Code,  and  that  he  wa» 
not  aware  of  the  above  ruling  of  the  High  Court. 

Order. — The  District  Magistrate  has  overlooked  the  change  that  has 
been  made  in  the  definition  of  an  '  orfence  '  sinde  the  ruling  of  the  High  Court 
to  which  he  refers  was  made.  By  section  4  ( o  )  of  the  Criminal  Procedure 
Code  as  now  revised  the  word  *  offence  '  includes  an  act  in  respect  of  which  a 
complaint  may  be  made  under  Fection  20  of  the  Cattle  Trespass  Act.  It  follows 
that  a  person  against  whom  an  order  under  section  22  of  the  Cattle  Trespass 
Act  is  made  is  a  "  person  convicted  on  a  trial.  "  In  the  present  case  the 
accused  were  "  convicted  on  a  trial  "  by  a  Magistrate  of  the  third  class. 

An  appeal  against  that  conviction  therefore  lay  under  section  407,  Cri- 
minal Procedure  Code,  and  thei'e  is  no  ground  for  our  interference. 

We  may  add  that  the  Deputy  Magistrate  was  wrong  in  supposing  that 
he  was  acting,  or  had  any  jarisdiction,  under  section  250,  Criminal  Proce- 
dure Code.  That  section  applies  to  a  case  in  which  compensation  is  awarded 
to  an  accused  person,  because  a  frivolous  complaint  has  been  made  against 
him.  Here  compensation  was  awarded  not  to  the  accused  but  to  the  complai- 
nant, and  it  was  awarded  under  section  22  of  the  Cattle  Trespass  Act,  not 
under  section  250,  Criminal  Procedure  Code, 

We  may  also  point  out  to  the  District  Magistrate  that  in  a  reference  of 
this  kind  the  essential  facts  should  be  briefly  stated  in  the  Letter  of  Reference 
instead  of  being  left  to  be  gathered  by  the  High  Court  from  a  perusal  of  the 
record- 


1906.  April  4,  IL  I.  L.  R.  ^9  Mad.  558. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr,  Justice  Benson, 
THOMAS  (Prisoner),  Appellant,  v,  EMPEROR,  Respondent.* 

Criminal  Procedure  Code  Act  V  of  1898,  ss.  222,  234— Crimioal  breach    of   truet— Joinder  id 

one  trial  of  cliarg^es  for  two  distinct  items  with  another  for  a  gro«8  sum   is  not  ilkgal — 

Constmction  of  statute. 

Under  section  222  of  the  Code  of  Criminal  Procedure  a  charge  of  criminal  breach  of 
trost  in  respect  of  a  gress  sum.  without  specifjring  the  items,  is  a  charge  for  one  offence 
within  the  meaning  of  section  234. 

Section  222  of  the  Code  of  Criminal  Procedure  does  not  apply  only  to  cases  where  there 
is  a  general  deficiency  and  the  prosecution  is  unable  to  specify  the  particular  items  of  the 
deficiency,  but  also  to  cases  where  the  items  may  be,  but  are  not,  specified. 


•  Criminal  Appeal  No.  8  of  190U. 
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The  joinder  in  one  trial  of  cliarges  of  criminal  breach  of  trust  in  respect  of  two  distinct 
jt^mt*  wiili  a  charge  in  respect  of  a  gross  sum  [the  items  constituting  which  may  be  but  are 
pot  s|xjoihe<i]  is  a  joii^ier  of  only  Jhree  charges,  and  is  not  bad  as  contravening  t\te  provisions 
pf  section  234  of  ^e  Code  of  Crin:iinal  Procedqre. 

**  The  jBRsenpe  pf  a  Code  is  to  be  exhaustive  on  the  matter  in  respect  of  which  it  declares 
the  law  anrj  it  is  not  the  province  of  Judge  to  disregard  •r  go  outside  the  enactn^ent  according^ 
jto  ij^s  true  construction. " 

fiubrahipania  Ayyar  v,  IJipg-Emperor,  [I.L.R.,  26  Mad..  61],  distinguished, 
In  thi^  c^e  the  aooused  was  tried  on  charges  of  criminal  breach  of  trust 
in  respect  of  two  cheque*  for  Rs.  18  and  54  and  also  on  another  charge  in 
respect  of  a  sum  of  Rs.  60  made  up  of  three  distinct  items.  The  charge  last- 
men  tioped,  however,  was  in  respect  of  the  gross  si^m  of  Rs,  6Q  and  did  not 
ijpecify  the  items  of  which  it  was  composed. 

The  accused  was  convicted  on  the  first  two  charges  and  acquitted  on  the 
third. 

On  appeal  to  the  High  Court  by  the  accused  it  was  contended  that  the 
trial  >vas  in  fact  on  fiye  distinct  charges,  as  the  last  charge  must  be  treated  aa 
a  charge  of  three  distinct  offences  and  that  the  trial  was  accordingly  in  con- 
fravpntion  of  section  284  of  the  Code  qf  Criminal  Procedure. 

Mr.  A,  8,  CowdeU  for  appellant. 

The  Public  Prosecutor  for  respondent. 

Judgment.— In  this  case  the  appellant  was  the  head  clerk  and  cashier 
in  the  firm  of  Bungiah  Gowndan  &  (Jo.  He  has  been  convicted  of  criminal 
!  breach  of  trust  by  a  servant  under  section  408  of  the  Indian  Penal  Code,  in 
respect  of  two  cheques  for  lis.  18  and  Rs.  54,  respectively.  He  h^s  been 
acquitted  on  a  similar  charge  with  respect  to  a  sum  of  Ks.  60.  This  charge,  aa 
at  first  framed,  was  in  respect  of  Rs.  611-11-0  and  the  items  said  to  have  been 
comprised  in  that  sum  numbered  some  15  or  20  small  sums.  At  the  trial  this 
charge  was  amended  by  reducing  the  amount  to  Rs.  60,  which  is  the  total  of 
three  items  which,  though  not  specified  in  the  charge,  might  have  been  spe-. 
pified,  and  in  respect;  of  which  separable  evidence  was,  in  fact,  given.  Thia 
amendment  of  the  charge  simplified  it  in  the  interest  of  the  accused  and  ifr 
waa  plearly  legal  with  reference  to  section  227,  Criminal  Procedure  Code. 

Put  the  chief  point  taken  in  appeal  is  that  as  the  sum  of  Rs.  60  in  the. 
third  charge,  as  amended,  was,  in  fact,  made  up  of  three  separate  items  which 
could  have  been  specified  and  which  might  have  each  formed  the  subject  of 
a  separate  charge,  tl^e  accused  was  really  called  on  to  defend  himself  against 
five  charges  iq  all  (including  the  charges  in  respect  of  the  two  cheques),  and 
that  the  trial  was  therefore  illegal  with  reference  to  section  234,  Criminal 
Procedure  Code,  and  the  decision  of  the  Privy  Council  in  the  case  o(  SyhraJi- 
mania  Ayyar-  v.  I^ing-Emperoril),  The  case  relied  on  has  no  application, 
since  it  did  npt  relate  to  an  offence  of  criminal  breach  of  trust  for  whick 
section  222,  Criminal  Procedure  Code,  makes  ^  special  provision  which  iH  in 
the  nature  of  an  exception  to  the  general  rule.  The  general  rule  is  thi^it 
stated  in  section  283  of  the  Criminal  Procedure  Code,  viz.,  that  "  for  every 
distinct  offence  pf  which  a  person  is  accused  there  shall  be  a  separate  charge 
and  every  such  chaise  shall  be  tried  separately,  "  except  in  certain  casea. 
One  of  t^tise  cases  is  thtit  stated  in  section  234  which  allows  three  sepanite 
pffeiy^e^  pf  the  sapne  kind  committed  within  the  space  of  twelve  months  to  be 
pbarged  and  tried  at  one  trial,  section  222  makes,  in  effect,  a  further  extensioi^ 

*  n]I.L.B.,26Mad,.61. 
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4)f  tbis  rule  by  enacting  that  "when  an  accused  per»on  is  charged  with  criminal 
breach  of  trust  or  dishonest  misappropriation  of  money,  it  shall  be  sufficient  to 
specify  the  gross  sum  in  respect  of  which  the  offence  is  alleged  to  have  been 
committed,  and  the  dates  between  which  the  otfence  is  alleged  to  have  been 
committed  without  specifying  particular  items  on  exact  dates,  and  the  charge 
so  framed  shall  be  deemed  to  be  a  charge  of  one  offence  within  the  meaning 
of  section  234,  provided  that  the  time  included  between  the  first  and  last  of 
«uch  dates  shall  not  exceed  one  year.  "  In  the  present  case  the  third  charge 
as  amended,  and  even  as  it  originally  stood,  must,  therefore,  be  deemed  to  be  a 
charge  of  one  offence  only,  and  section  234  allows  three  offences  of  the  same 
kind  Jto  be  tried  together,  provided  all  were  committed  within  the  space  of 
twelve  months  from  first  to  last.  In  the  present  case  the  two  offences  in  respect 
of  the  two  cheques  and  the  offence  in  respect  of  the  sum  of  Rs.  60  were  all 
^committed  within  that  space  of  time,  and  the  trial  for  all  three  offences  to- 
gether was  therefore  legal  We  cannot  accede  to  the  argument  of  the  learned 
connsel  for  the  appellant  that  section  222  is  only  intended  to  apply  to  cases 
where  there  is  a  general  deficiency  in  an  account  and  the  prosecution  is  unable 
to  specify  the  particular  items  of  the  deficiency.  Had  the  Legislature  intend- 
ed to  provide  for  such  cases  only,  it  could  have  found  apt  words  in  which  to 
express  the  intention.  The  words  used  do  not  contain  any  such  limitation 
and  we  are  not  justified  in  reading  into  the  section  a  limitation  which  its 
language  will  not  support.  As  observed  by  the  Privy  Council  in  a  recent  case 
•'  The  essence  of  a  Code  is  to  be  exhaustive  on  the  matters  in  respect  of  which 
it  declares  the  law,  and  it  is  not  the  province  of  a  Judge  to  disregard  or  go 
x>utside  the  letter  of  the  enactment  according  to  its  true  construction  " 
OokaL  Mandar  v.  Padmanund  Singh(l)),  We  may  add  that  the  accused  is 
not  in  a  worse,  but  is  in  a  better,  position  when  the  items  can  be,  and  are, 
specified,  rather  than  when  they  cannot  be,  or  are  not,  specified.  The  view  that 
we  take  is  supported  by  the  decisions  of  the  High  Courts  of  both  Allahabad 
and  Calcutta  (Emperor  v.  Gulzari  Lai  (2),  Emperor  v.  Isktiaq  Ahmad(2), 
and  Samiruddm  Sarkar  v.  Niharan  Chandra  Ghose(4i))  and  we  are  not 
^vare  that  a  contrary  view  has  been  taken  by  any  of  the  High  Courts. 

The  trial  was  therefore  not  illegal  by  reason  of  the  charges  on  which  the 
accused  was  tried.  On  the  merits  we  are  satisfied  that  the  accused  was  rightly 
convicted  in  respect  of  the  two  cheques  which  formed  the  subject  of  ihe  first 
and  second  charges. 

We  dwmiss  the  appeal. 


1906.  July  16,  25,  80.  I.  L.  R.  29  Mad.  561. 

Before  Mr,  Justice  Davies  and  Mr,  Justice  Moore, 

SREEMAN  KUMARA  TIRUMALRAJA   BAHADUR,  RAJAH  OF 

KARVETNAGAR,  Petitionkr,  v.  SOWCAR  LODD  GOYIND 

DOSS  KRISHNA  DOSS,  Re;spoxdext* 

Crimina)  Procedure  Code  Act  V  of  1898.  8. 145— Enriuiry  to  be  held  before  ismyng  preHminary 

order  under — Jurindiction  of  Magistrate — Failure  <*f  jurisdiction  where  Magistrate  refuses 

to  receive  evidence  which  party  is  entitle!  t.»  aldiioo  under  s.  145.  [5]. 

(l)L.R.,  29   I.A.,196.       "'       (2)  I.J..R..  24  All..  254.  (jj>  I.L.R..  27  All.,  69. 

(4)  I.f^.B^  31  Calc,  928  ^t  p.  931.  *  Criu^i^al  Reyisioa  Ca^  Na  209  of  1906. 
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In  onler  Ihat  a  Mnpistrnto  niny  have  jurisdiction  to  act  under  section  145  of  the  Code  of 
Oimiiial  Procedure,  lie  iimst  be  witiRtied  from  a  Police  report,  or  other  information,  that  a 
dispute  likely  to  cause  a  breach  of  the  peace  exists  concerning  any  land,  etc.  Where  there  is 
no  Police  report  the  statement  of  interented  parties  ought  to  be  received  with  great  caution 
and  ought  not  to  be  acted  upon  unless  they  are  corroborated  by  the  testimony  »f  less  inter- 
ested persons.  The  opposite  party  also,  ought  to  be  given  an  opportunity  of  cross — examining 
the  party  making  such  statements  before  the  Magistrate  takes  any  action  on  them. 

Under  .section  145  of  the  Code  of  Criminal  Procedure,  a  party  who  is  required  by  a  preli- 
liiinary  order  to  attend  at  the  Magistrate's  Court  is  entitled  to  show  that  no  dispute  likely  to 
cause  a  breach  of  the  peace  Q}^inU  or  had  existed,  and  it  is  notoptjn  to  such  Magistrate  to  refuse 
to  receive  such  evidence  when  tendered.  Where  the  Magistrate  refuses  to  receive  such  evid- 
ence, his  order  will  be  set  aside  as  having  been  passed  without  jurisdiction. 

Per  Davies,  J. — A  Magi.<^trate  acts  ultra  vires  in  clubbing  together  disputes  relating  to  a 
large  number  of  villages  and  treating  them  as  one.  Each  village  must  stand  on  its  own  footing 
and  the  Magistrate  should  satisfy  himself  that  a  dispute  existed  in  respect  of  all  the  villages. 
He  should  ascertain,  as  regards  each  village,  which  party  was  in  possession  at  the  date  of  th^ 
order  and  confirm  that  possession. 

The  object  of  Chapter  XIV  of  the  Code  of  Criminal  Procedure  being  to  procure  prompt 
action  to  avert  breaches  of  the  peace,  th»^  Legislature  could  not  have  contemplated  under  that 
chapter  wholesale  proceedings  in  regard  to  a  large  number  of  villages  which,  if  the  procedure 
above  stated  be  adopted,  would  entail  a  prolonged  enquiry. 

The  facts  necessary  for  this  report  are  fully  set  out  in  the  order  of  the 
lower  Court,  the  material  portions  of  which  are  as  follows: — 

"  The  estate  of  Karvetn agar  was  until  lately  under  the  management  of 
the  Court  of  Wards,  who  handed  it  back  to  the  Rajah  of  the  Karvetnagar 
on  27th  September  1905.  While  doing  so,  they  restored  possession  of  the 
Narayanavanam  Taluk  to  the  petitioner  who  was  the  usufructuary  mortgaeee. 
The  ftiijah  immediately  issued  a  notice  to  the  ryots  that  he  had  come  mta 
possession  and  this  has  caused  unrest.     Hence  the  application. 

"  The  facts  are  very  clearly  stated  by  my  predecessor  in  his  order  of 
9th  March  1906,  and  I  here  embody  it  with    this   order. 

''The  Narayavanam  Taluk  was  mortgaged  with  possession  to  Dewan 
Bahadur  Lodd  Kristna  Doss  Bala  Mukund  Doss  (  father  of  the  petitioner 
on  Julj'  20,  1878,  and  was  in  possession  of  the  usufructuary  mortgagees  subse- 
quent to  that  date  until  management  wsls  assumed  by  the  Court  of  Wards 
under  Act  IV  of  1899.  On  the  13th  June  1905  the  incapacitated  proprietor 
(  the  father  of  the  counter-petitioner  )  died  and  the  Court  of  Wards  having 
decided  to  relinquish  the  superintendence  and  managements  of  the  estate,- 
restored  the  possession  of  the  Narayanavanam  Taluk  to  the  usufructuary 
mortgagee  on  the  27th   Septenjber  1905. 

"  It  appears  from  the  affidavit  of  R.  Subramania  Ayyar,  the  Deputy 
Tahsildar  of  the  mortgagee  in  possession,  that  on  the  very  day  that  posses- 
sion was  given  to  the  morgagee  the  counterpetitioner  issued  notices  to  the 
ryots  and  village  officers  to  the  eflFect  that  possession  of  the  taluk  had  passed 
to  him  and  not  that  rents  were  to  be  paid  and  accounts  rendered  to  bim  alone 
and  not  to  the   mortgagee. 

"  On  this  being  brought  to  the  notice  of  the  Regulation  Collector,  that 
officer  caused  a  notice  to  be  promulgated  in  the  villages  by  beat  of  drum  in- 
forming the  ryots  and  village  officers  of  the  true  facts. 

"  The  records  of  this  case  also  show  that  a  copy  of  the  notice  was  obtai- 
ned and  supplied  to  the  Collector  and  District  Magistrate  who  communicated 
with  the  counter-petitioner  in  the  hope  of  inducing  him  to  recall  the  notice 
to  the  ryots  and  refrain  from  action  that  appeared  as  illegal,  as  it  was  ill  advi- 
sed and  WHS  likely  to  lead  to  a  disturbance  of  the  public   tranquilliby. 
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"  The  affidavit  of  the  Deputy  Tahsildar  of  petitioner  shows  that  the 
Karvetnagar  Rajah  without  paying  the  least  attention  to  the  disinterested 
advice  given  him  by  the  Chief  Magistrate  of  the  District,  has  made  further 
determined  efforts  to  gain  possession  of  the  taluk  by  force  instead  of  through 
the  proper  Courts.  He  has  opened  a  Taluk  Office  of  his  own  in  the  tahik  aud  is 
employing  every  means  to  induce  the  ryots  and  village  officers  to  attorn 
to  him. 

**  The  action  of  the  counter-perttioner,  even  if  he  booid  fide  believes 
that  possession  '*  passed  '*  to  him  on  the  surrender  of  management  by  the 
Court  of  Wards,  cannot  but  lead  to  breaches  of  the  peace  and  disturbances 
throughout  the  taluk,  and  paragraphs  19  to  25  of  the  Deputy  Tahsildar's 
aflSdavit  recount  what  I  must  consider  are  only  the  uMitterings  of  the 
coming  storms. 

*  *  *  i»: 

"  Being  satisfied  then  that  a  dispute  likely  to  cause  a  breach  of  the 
peace  exists  regarding  the  possession  of  the  Narayanavanam  Taluk  of  the 
Karvetnagar  Zamindari  which  is  within  the  local  limits  of  my  jurisdiction, 
I  make  this  order  in  writing  in  which  I  have  stated  ab^ne  the  grounds  of 
my  being  so  satisfied  and  I  hereby  require  the  parties  concerned  in  the  dis- 
pute to  attend  this  Court  in  person  or  by  pleaders  within  the  next  10  (ten) 
days  and  to  put  in  written  statements  of  their  respective  claims  as  respects 
the  fact  otactucU  possession  of  the  subject  of  dispute. 

"  The  two  special  points  on  which  the  enquiry  was  to  proceed  were 
these; — (1)  is  there  any  likelihood  of  a  breach  of  peace  ;  (2)  in  whom  does 
the  actual   possession    vest. 

*  *  *  * 

"  It  is  for  these  reasons  that  I  declined  to  take  oral  evidence  to 
the  effect  that  no  breach  of  the  peace  has  taken  place  or  was  to  be  appre- 
htuded.  It  is  evident  that  relations  are  even  now  strained  to  the  point  of 
breaking. 

*  *  *  * 

"  Next  it  is  argued  that  the  Raja  can  show  that  whole  villages  have 
entirely  attorned  to  him  and  that  such  partial  possession  should  be  declared 
to  be  with  him.  1  see  no  reason  for  splitting  up  the  casein  this  way.  The 
question  is,  what  is  to  be  the  unit  ?  In  this  case,  it  has  been  taken 
to  be  the  taluk.  The  office  is  administering  the  Taluk  as  a  whole  and  not 
inercly  a  bundle  of  unconnected  villages  in  it.  Would  it  be  possible  if  the 
dispute  were  about  a  village  to  say  that  the  dry  lands  were  in  posses- 
sion of  one  party  and  the  wet  of  another,  or  that  of  his  wet  lands  certain 
survey  numbers  were  possessed  by  one  party  and  certain  others  by  the  other  ? 
ortbat  a  sub-divisi<m  of  a  field  was  in  possession  of  A  and  the  rest  of  B  ? 
^bere  can  the  line  be  drawn  ?  I  am  clearly  of  opinion  that  as  the  dispute  is 
about  the  Taluk     the  order   should    deal  with  the  Taluk  as  a  whole." 

Against  this  order  the  petitioner  preferred  a  Revivsion  Petition. 

The  Hon.  the  Advocate-General  (  Mr.  J.  L\  *P.  Wallis  )  and  the  fiori. 
^r.  i.  A.  Govindaraghava  Ayyar  for  respondent. 

The  Acting  Public  Prosecutor  [Mr.  (7.  Sankaran  Nair],  P.  R.  Sun- 
^<^va  Ayyar  and  A.  S.   Balasuhrahmania  Ayyar  for  respondent. 

Order — Moore,  J. — In  order  that  a  Maaistrate  may  have  jurisdiction  ttf 
**^t  ttmlor  «i;(;tioD  145.  Criminal   Procedure  Code,   he  must   be    satisfied   fronj 
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a  Police  report  of  other  ittformation  that  a  dispute  likely  to  Clause  a  brcacli  of 
the  peace  exists  Concerning  any  land,  etc.  It  is  therefore  necessary  to  as- 
certain irhat  information  Mr.  Pinhcy,  District  Magistrate,  North  Arcot,  had 
before  him  wheti  he  passed  his  order  of  the  9th  March  1906,  and 
Mr.  Bice  tvho  succeeded  him  as  District  Magistrate,  tvhen  he  passed 
his  final  order  in  this  matter  on  the  2ud  Aptil.  From  Mr.  Pinhey's 
order  it  is  clear  that  he  had  no  Police  report  before  him.  He  was 
District  Magistrate.  He  believed  that  there  was  serious  danger  of  riots  bre- 
aking out  all  over  a  whole  taluk  in  one  of  the  zamindaris  in  bis  district,  and 
Vet  as  far  as  can  be  ascertained  from  the  record,  he  never  referred  the  mattet 
to  the  District  Superintendent  of  Police  for  enquiry  and  report,  or  obtained 
any  information  from  that  officer  or  any  of  his  Subordinates  in  the  Police 
before  he  jumped  to  the  conclusion  that  there  was  a  danger  of  riots  all  over 
a  considerable  tract  of  country.  All  that  the  District  Magistrate  had  before 
him  was  a  petition  from  a  Deputy  Tahsildar  in  the  empk>yraent  of  Mr. 
Lodd  Qovinda  Doss,  the  mortgagee  who  had  taken  over  possession  from  the 
Court  of  Wards.  Mr.  Lodd  Govinda  Doss  was,  it  is  clear,  most  anxious  that 
the  District  Magistrate  should  take  action  under  the  Criminal  Procedrird 
Code  and  decide  that  he  was  in  possession.  The  facts  being  Us  stated  it  must 
be  held  that  the  District  Magistrate  should  have  received  the  Deputy  Tah- 
sildar's  statements  with  great  caution  and  should  have  declined  to  act  on 
them  unless  they  were  corroborated  by  some  less  interested  person.  This 
official  should  also  have  been  summoned  before  the  District  Magistrate  and 
examined  on  oath,  full  opportunity  being  given  to  the  Vakil  of  the  Kaja  of 
Karvetnagar  to  cross-examine  him  more  especially  as  to  the  statements  that 
he  makes  in  his  petition  as  to  the  danger  of  riots  breaking  out  in  various 
villages  in  the  taluk.  Nothing  of  the  sort,  however,  was  done  and  Mr.  Pinhey, 
considering  that  the  action  that  had  been  taken  by  the  Raja  on  the  surren- 
der of  the  management  by  the  Court  of  Wards,  could  not  but  lead  to  breach- 
es of  the  peace  and  disturbances  throughout  the  taluk  placed  on  record  in 
his  order  of  the  9th  March  1906  that  he  was  satisfied  that  a  dispute  Hkely 
to  cause  a  breach  of  the  peace  existed,  and  directed  the  parties  concerned  in 
the  dispute  to  attend  at  his  court  within  ten  days.  Mr.  Rice  took  the  matter' 
tip  and  passed  final  orders  on  the  2nd  April.  He  stated  in  his  proceedings  that 
the  facts  of  the  c^se  had  been  clearly  set  out  by  his  predecessor,  and  he  accord- 
ingly embocKed.Mr.  Pinhey  s  order  of  the  9th  March  in  his  proceedings.  He 
then  went  on  to  add  that  as  each  party  was  claiming  possession  of  the  taluk 
and  trying  to  collect  rents  and  get  leases  executed  to  distrain,  and  generally 
to  exercise  acts  of  ownership,  he  was  satisfied  that  a  collision  was  inevitable 
sooner  or  later.  The  vakil  for  the  Raja  of  Karvetnagar  wanted  to  produce 
evidence  to  show  that  there  was  no  danger  of  a  breach  of  the  peace.  The  Dis- 
trict Magistrate,  however,  refused  to  receive  any  evidence.  It  is  clear  that  in 
so  refusing  Mr.  Rice  acted  contrary  to  law.  Section  145,  clause  5  of  the  Cri- 
minal Procedure  Code,  lays  down  that  nothing  in  that  section  shall  preclude 
any  party  required  by  a  preliminary  order  to  attend  at  the  Magistrate's 
Court,  as  the  Raja  had  bee%  required,  from  showing  that  no  dispute  likely  to 
cause  a  breach  of  the  peace  existed,  or  had  existed,  and  it  was  consequently 
not  open  to  tho  District  Magistrate  to  refuse  to  receive  the  evidence  tendered 
to  him.  I  feel  very  doubtful  if  it  could  he  held  that  the  petition  of  the 
Deputy  Tahsildar  afforded  information  such  as  to  give  Mr.  Pinhey  jurisdiction 
to  pass  his  order  of  March  but  however  this  may  be,  1  have  no  hesitation  in 
holding  that  Mr.  Rice's  subsequent  refusal  to  receive  evidence  gives  thij^ 
Court  no  option  but  to  declare  that  his  order    of  April   was    passed    without 
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jurisdiction  and  to  direct  that  it  be  on  that  account  set  aside. 

Davies,  J. — I  concur  throughout  with  my  learned  colleague.  I  would  ^o 
even  further  and  hold  that  ab  initio  the  District  Magistrate  acted  idtra  viren 
in  clubbing  together  230  alleged  subjects  of  dispute  and  treating  them  as  one. 
Each  village  stood  on  its  own  footing  The  Raja  had  possession  of  some  and 
the  mortgagee  of  others.  Before  the  District  Magistrate  made  his  declaration 
that  there  was  a  dispute  likely  to  lead  to  a  breach  of  the  peace,  he  should 
have  found  that  that  was  so  in  respect  of  all  the  villages,  but  as  Mr.  Justice 
Moore  has  pointed  out  he  had  no  materials  for  saying  that  such  a  dispute 
existed  in  respect  to  a  single  village. 

Then,  when  he  came  to  the  question  of  possession  he  should  have  decided 
which  party  at  the  date  of  his  order  was  in  actual  possession  of  this  or  that 
village  and  confirmed  that  possession.  Here  without  taking  any  evidence  on 
the  point  he  has  arbitrarily  found  that  the  mortgagee  was  in  actual  possession 
of  all  the  villages,  which,  as  a  matter  of  fact,  we  understand  he  was  not.  This 
course  would  no  doubt  have  entailed  a  prolonged  enquiry  a  circumstance  which 
itself  indicates  that  the  Legislature  did  not  contemplate  wholesale  proceedings 
of  this  sort  in  cases  under  chapter  XIV  of  the  Code  of  Criminal  Procedure, 
the  object  of  which  is  to  procure  prompt  action  to  avert  breaches  of  the  peace. 
Had  the  provisions  of  the  Code  been  strictly  followed  the  cases  before  us  could 
not  have  been  disposed  of  in  so  off  hand  a  fashion. 


1906.  July  30.  I.  L.  R.  29  Mad.  567. 

Before  Sir  Arnold  White,  Chief  Justice,  &  Mr,  Justice,  Subrahmania  Ayyar. 
NARAYANASWAMI  NAIDU  v.  EMPEROR.§ 

Criminal  Procedure  Code — Act  V  of  1898,  s.  562 — Power  conferred  by  section  not  confined  to 
Courts  of  First  Instance. 

The  power  of  passing  orders  under  section  562  of  the  Code  of  Criminal)  Procedure  is  not 
confined  to  Courts  of  First  Instance. 

Emperor  t?.  Birch,  (I.L.R.,  24  All.,  306),  approved. 
The   facts  necessary  for  this  report  are  set  out  in   the    letter  of  refe- 
rence which  is  as  follows; — 

"  The  appellant  Narayanaswami  Naidu,  a  youth  of  21  years  of  ag^e, 
appears  to  have  been  keeping  a  woman  named  Govindaramal.  On  the  18th 
March  1906  he  could  not  find  her  and  on  making  enquiries  seems  to  have 
been  informed  by  some  one  that  she  was  concealed  in  the  house  of  one 
Chinnasami  Pillai.  Thereupon  at  2  a.  M.  he  entered  Chinnasami  Pillai'a 
house,  demanded  his  concubine,  and  raised  such  a  disturbance  that  the  police 
had  to  be  summoned.  The  appellant  was  convicted  after  trial  of  oflFences 
under  sections  447  and  352,  Indian  Penal  Code,  and  sentenced  to  undergo 
rigorous  imprisonment  for  two  weeks.  On  appeal  the  Deputy  Magistrate 
affirmed  the  conviction  (he  should  more  approximately  have  altered  it  to 
one  under  sections  448  and  352,  Indian  Penal  Code),  but  remitting  the  sen- 
tence, in  view  of  the  trivial  nature  of  the  offence  and  the  youth  of  the  appel- 
lant, directed  und^^r  section  562,  Criminal  Procedure  Code,  that  he  should 
enter  into  n  bond  for  Rs,  50  with  one  surety  for  a  like  amount  to  be  of  good 
behaviour  for   six  months. 


§  Case  Referred  No.  38  of  1906  (^Criminal  Revision  Case  No.  185  of  1006). 
MY 


Digitized  by 


Google 


426  I.  L.  R.  29  Mad.  569. 

The  attention  of  the  Deputy  Magistrate  was  drawn  to  the  fact  that 
the  power  conferred  by  section  562,  Criminal  Procedure  Code,  can  only  be 
exercised  by  the  Court  before  whom  an  oflfender  is  convicted  by  a  Magistrate 
dealing  with  the  matter  in  the  manner  provided  by  section  380.  The 
Deputy  Magistrate  however  relies  on  the  ruling  in  Emperrr  v.  Birch(l)  in 
support  of  his  procedure.  With  all  deference  to  the  learned  Judge  who  gave 
that  ruling,  I  respectfully  submit  that  it  is  opposed  to  the  plain  wording  of 
section  662  and  to  the  intention  of  the  Legislature.  In  the  statement  of 
objects  and  reasons  against  section  423  it  is  noted  that  the  insertion  of 
clause  (d)  is  rendered  necessary   by   the  amendment  of  section  106. 

As  regards  the  merits  too  it  seems  doubtful  if  the  offence  is  so  trivial  as 
the  Deputy  Magintrate  thinks.  The  appellant  had  no  justification  for  consi- 
dering that  the  complainant  Chinnasami  Fillai  was  concealing  his  concubine  ; 
Chinnasami  Pillai  is  a  man  of  respectable  character  and  to  burst  into  bis 
house  at  2  A.  M.,  and  create  an  upoar  is  hardly  a  trivial  matter.  Further  the 
appellant  was  also  complicated  in  Criminal  Appeal  No.  55  of  1906  on  the  same 
Deputy  Magistrate's  file  in  respect  of  vexatious  charge  regarding  this  very 
matter  and  the  Sub-Magistrate's  order  directing  him  to  pay  compensation 
was  upheld. 

The  Acting  Public  Prosecutor  in  support  of  reference. 

Judgment. — We  do  not  think  it  was  the  intention  of  the  Legislature 
by  the  use  of  the  words  "  Court  before  whom  he  is  convicted  "  in  section  562, 
Criminal  Procedure  Code,  to  limit  the  power  of  making  orders  under  that 
section  to  the  Court  of  First  Instance.  The  proviso  to  the  section  appears 
to  us  inconsistent  with  the  view  that  this  was  the  intention  of  the  Legislature. 

We  agree  with  the  decision  in  Emperor  v.  Birch{l), 


1906.  July  9, 11, 18.  I.  L.  R.  -29  Mad.  569. 

Before  Sir  Arnold  White,  Chief  Justice. 
MAN AV ALA  CHETTY  (Accused),  Petitioner,  v,  EMPEROR,  RESPONDENT.f 

Penal  Code— Act  XLV  of  1860,  sa.  478,  480--Offence  of  using  false  trademark— No  acquisi- 
tion of  the  trademark  in  the  sense  used  in  the  English  Act  necessary  under  s.  478  of  the 
Indian  Penal  Code— Criminal  Procedure  Code,  Act  V  of  1898,  ss.  227,  233,  234— 
Joinder  of  more  than  three  offences  in  one  trial  illegal — ^Trial  not  validated  by  striking 
out  charge  to  cure  such  defect  after  case  closed,  though  before  judgment. 

A  person  selling  soap  not  manufactured  by  P,  in  a  box  which  bears  the  name  of  I*  as  i» 
Boap  manufacturer,  uses  a  false  trademark  and  is  guilty  of  an  offence  under  section  4S0  of 
the  Indian  Penal  Code.  It  is  not  necessary  to  constitute  an  offence  under  section  478  that  a 
trademark  in  the  sense  in  which  the  word  is  used  in  the  English  Patents,  Designs  and  Trade- 
marks Acts  should  have  been  acquired  :  and  the  mark  is  none  the  less  a  false  mark  because  it 
appeared  on  the  box  and  not  on  the  goods. 

Under  sections  233  and  234  of  the  Code  of  Criminal  Procedure,  a  person  cannot  be 
charged  with  more  than  three  offences  at  one  trial ;  and  the  defect  cannot  be  cured,  after  the 
accused  had  pleaded  and  the  case  had  closed,  by  amending  the  charges  so  as  to  i  educe  it  to 
three  offences.  Although  the  words  in  section  227  of  the  Code  of  Criminal  Procedure  are 
wide  enough  to  warrant  a  Court  in  altering  a  charge  by  striking  out  one  of  the  charges  at  any 
time  before  judgment,  the  section  does  not  warrant  the  striking  out  of  a  charge  for  the  pur- 
pose of  curing  an  illegality  already  committed,  and  after  the  mischief  which  the  Legislature 
intended  to  guard  against  had  been  done. 

Subrahmonia  Ayy«r  r.  King-Emperor.  (T.L.R..  25  Mnd.,  61),  referred  to  and  explained. 
(1)  I.L.R.,  24  All.,  S06.  f  Crinniial  IJevinou  Case  Xo.  158  of  1906. 
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The  petitioner  in  this  case  was  tried  and  convicted  by  the  Chief  Presi- 
dency Magistrate  under  section  482  of  the  Indian  Penal  Code  for  using  a  false 
trademark  by  selling  soaps  of  German  manufacture  in  boxes  bearing  the 
trademark  of  Messrs,  A.  &  F.  Pears  &  Co. 

The  charge  originally  included  more  than  three  oflfences,  but  when  thi« 
was  brought  to  the  notice  of  the  Magistrate  at  the  argument  after  the  trial 
was  closed,  the  charge  was  amended  so  as  to  include  only  three  offences.   The 

!)ortion  of  the  judgment  of  the   Magistrate  dealing   with  this   point    was  as 
ollows  : — 

"  On  the  facts  deposed  to  by  the  prosecution  witness  this  Court  charged 
accused  with  offences  under  sections  417,  420  and  482,  Indian  Penal  Code.  In 
the  course  >of  argument  it  was  brought  to  the  Courts  notice  that  ttie  charge 
was  defective  as  it  transgressed  the  provisions  of  section  234,  Criminal  Proce- 
dure Code,  having  included  more  than  three  alleged  offences  committed  within 
the  space  of  twelve  months.  On  March  9  accordingly  the  Court  altered  the 
charge  under  the  provisions  of  section  227,  Criminal  Procedure  Code,  by  strik- 
ing out  the  offence  alleged  on  August  12, 1905.  This  course  was  objected,  by 
Mr.  Cowdell,  counsel  for  accused,  and  the  case  of  Subrahmania  Ayyar  v. 
King-Emperoril)  quoted  in  support  of  his  contention  but  the  objection  was 
overruled,  as  in  my  opinion,  the  case  quoted  did  not  apply  to  the  circumstances 
of  the  present  action.  My  reasons  for  this  ruling  need  not,  I  think,  be  more 
than  very  briefly  stated  and  they  amount  to  this.  In  Svhrahmania  Ayyar  v. 
King-EmperoTil) — the  trial  was  proceeded  with  on  an  indictment  contraven- 
ing the  provisions  of  section  234,  Criminal  Procedure  Code.  Judgment  wc^i 
pronounced  and  sentence  passed  ;  on  appeal  the  High  Court  of  Madras  treated 
the  contravention  of  section  234  as  mere  irregularity  under  section  537,  Cri- 
minal Procedure  Code,  and  disposed  of  the  case  on  other  counts.  This  wa^ 
held  improper  by  the  Privy  Council,  This  Court,  before  argument,  was  closed 
and  judgment  pronounced,  cured  a  defect  in  the  charges  which  otherwise  would 
have  resulted  in  causing  the  very  evil  the  Privy  Council  condemns.  Section 
227,  Criminal  Procedure  Code,  gives  the  Court  power  so  to  cure  a  defect  afc 
any  time  before  judgment  is  pronounced.  " 

Petitioner  preferred  this  criminal  revision  petition. 

Mr.  jT.  Biehmond  and  Mr.  A.  S.  Counietl  for  the  petitioner. 

The  Crown  Prosecutor  (Mr.  John  Adam)  in  support  of  the  conviction. 

Judgment. — The  first  point  raised  on  behalf  of  the  petitioner  in  this 
case  was,  assuming  the  prosecution  evidence  to  be  true,  that  an  offence  under 
section  480  of  the  Indian  Penal  Code  had  not  been  made  out.  I  am  of 
opinion  that  if  the  petitioner  sold  to  a  customer  soap  which  was  not  manu- 
factured by  Pears  in  a  box  upon  which  the  name  of  Pears  appeared  as  a 
maker  of  soap,  he  used  a  box  with  a  mark  thereon  ii^  a  mamier  reasonably 
calculated  to  cause  it  to  be  believed  that  the  soap  contained  in  the  box 
80  marked  was  manufactured  by  Pears,  and  by  so  doing,  be  used'  a  false 
trademark  and  was  guilty  of  an  offence  under  the  section.  The  argument 
that  it  had  not  been  shown  that  Pears  bad  acquired  a  trademark,  in  the 
sense  in  which  the  word  is  used  in  the  English  Piatents,  Designs  and  Trad^• 
marks  Acts,  in  the  design  which  is  printed  on  the  box  in  which  the  soap 
was  sold,  is  beside  the  point.  Under  section  478  of  the  Indian  Penal  Coc^e,, 
''  Trademark  "  includes  any  trademark  which  is  registered  under  the  English 
Actfi,  but  by  the  same  section   the  term  is  expressly  defined  to  mean  a  mark 

(l)LLR.,25Mad.,dl. 
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Msed  for  denoting  that  goods  are  the  manufacture  or  the  merchandise  of  a 
particular  person.  In  my  opinion  the  mark  is  none  the  less  a  false  mark 
because  it  appeared  upon  the  box  in  which  the  goods  were  sold  and  not 
upon  the  goods  themselves. 

The  second  point  raised  on  behalf  of  the  petitioner  was  that  the  con- 
viction was  bad  inasmuch  as  the  petitioner  had  been  charged  with  more  than 
three  offences  in  contravention  of  sections  238  and  234  of  the  Code  of  Cri- 
minal Procedure.  In  connection  with  this  point  the  facts  appear  to  be  aa 
follows: — 

The  petitioner  was  charged  with  an  offence  alleged  to  have  been  com- 
mitted on  August  12,  1905,  and  with  three  other  offences  alleged  to  have 
been  committed  on  August  13,  August  17  and  September  80  of  the  same 
year.  He  was  chargea  with  these  offences  and  he  pleaded  out  guilty  to  all 
the  charges.  Evidence  was  adduced  on  behalf  of  the  prosecution  and  on 
behalf  of  the  defence,  and  the  case  was  closed.  In  the  course  of  the  argu- 
ment of  counsel  after  the  close  of  the  case  the  attention  of  the  Court  was 
drawn  to  the  fact  that  the  petitioner  had  been  charged  with  more  than 
three  offences.  Thereupon  the  Magistrate  purporting  to  act  under  section 
227  of  the  Code  struck  out  the  charge  relating  to  the  offence  alleged  to 
have  been  committed  on  August  12.  The  petitioner's  counsel  objected  to 
this  being  done.  The  Magistrate  states  in  paragraph  8  of  his  judgment  that» 
except  for  the  purpose  of  the  defence,  he  does  not  purpose  to  notice  the 
evidence  of  the  witnesses  who  spoke  to  the  offence  alleged  to  have  been 
committed  on  August  12th.  The  Magistrate  did  not  convict  the  prtitioner 
of  any  specific  offence  with  reference  to  the  dates  specified  in  the  charge 
but  he  convicted  him,  in  general  terms,  of  "  an  offence  under  section  482 
of  the  Indian  Penal  Code." 

I  do  not  think  it  was  open  to  the  Magistrate  at  the  stage  of  the 
proceedings  when  he  struck  out  the  charge  to  amend  the  charge  so  as  to 
reduce  the  offences  to  three.  Section  233,  Criminal  Procedure  Code,  lays 
down  the  general  rule  that  for  every  distinct  offence  there  must  be  a 
separate  charge.  Section  234  qualifies  the  general  rule  of  providing  that, 
in  certain  cases,  an  accused  person  may  be  charged  with  and  tried  at  one 
trial  for  not  more  than  three  offences.  If  the  prosecution  seek  to  have  the 
benefit  of  the  exception  which  modifies  the  general  rule,  it  is,  of  course,  for 
them  to  show  the  case  falls  within  the  terms  of  the  enactment  which  provides 
for  the  exception.  In  the  present  case  the  charge  was  not  amended  until 
after  the  petitioner  had  been  charged  with  four  offences  and  evidence  had 
been  adduced  on  both  sides  with  reference  to  four  offences.  It  may  be  that 
the  words  of  section  227  are  wide  enough  to  warrant  a  Court  in  altering  a 
charge  by  striking  out  one  of  the  charges  at  any  time  before  judgment ;  but 
it  seems  to  me  the  section  does  not  warrant  the  striking  out  of  a  charge 
for  the  purpose  of  curing  an  illegality  which  had  already  been  committed. 
One  of  the  subjects  of  the  limitation  contained  in  section  234  is  to  prevent 
the  accused  being  embarrassed  by  a  multiplicity  of  charges.  I  am  unable 
to  hold  that  a  charge  which  is  bad  on  the  face  of  it  can  be  cured  by  an 
amendment  made  at  a  stage  of  the  proceedings  when  the  mischief  which  the 
Begislatnre  intended  to  guard  against  by  the  enactment  which  hqp  been 
contravened,   may  already  have  b^n  done. 

^The  learned  Magistrate  was  of  opinion  that  the  observations  of  Lord 
Hakbury  in  delivering  the  judgment  of  the  J^rivy  Council  in  SiArahmania 
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Ayyar  v.  King'Emperor(l)  did  not  apply  to  this  case,  since  in  this  case 
the  defect  in  the  charge  was  cured  before  judgment  was  pronounced.  It 
seems  to  me  that  Lord  Halshury's  observations  are  applicable  to  the  factA 
of  this  case. 

With  reference  to  the  case  of  Subrahmania  Ayyar  v.  King- Emperor (1) 
I  may  observe  that  the  real  point  in  that  case  was  not — as  seems  sometimes, 
to  be  assumed  whether  the  charging  with  and  trying  for  more  than  three 
offences  at  one  time  could  be  regarded  as  an  error,  omission  or  irregularity 
within  the  meaning  of  section  6;37  but  whether,  under  article  26  of  the  Letters 
Patent  the  Court  had  power  to  adopt  the  course  which  was  taken  in  that  case, 

lam  of  opinion  that  the  conviction  in  the  present  case  was  bad  and 
must  be  set  aside.   I  accordingly  set  it  aside  and  order  a  new  trial. 


Ekp. 


(l}LL.R.a5  3diid.,  61. 
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tNtilAN  LAW  REPORTS 

il899  Jfdy  12.  I.  ii.  4.  je*  aom.  76i 

JBi9/br«  JdTr.  Ju$tic$  PargonM  and  Mr.  Juitics   Ranads. 

I^rkKHIMJI  JAiRAM* 

MuDloipj^^ty^BiOfnbay  City  Municipal  Act  (  Bombay  Act  III  of  1886 ),  Beo.  949--Notio«  to  ooo- 
■tcaq^  urinai?  in  a  particular  place  in  the  owner's  preznisei— Regality  of  lueh  notibe. 
Aooosed  was  convicted  and  fined  Rt.  60  tof.p^t  complying  with  a  notice  issued  by  the  Municipal 
^Commissioner  of  Bombay  under  section  3^9  of  hc^n^j  Act  III  of  1888.  The  notice  required  hfm 
to  construct  a  urinal  of  six  compartments  m  the  op^  space  inside  the  .entran^^e  ^teway  to  the 
0|oth  Market  from  Ohan^pawluly,.%nd'a  V>&ter-cloiet  in  the  com'er  of  the' entrance  from  1st  Qan^- 
wady  near  the  fire-engine  station. 

H$ld,  rerersing  the  cojivictippF  and  sen^noe,  that  the  notice  wajl  iilt^a  viru,  Inasmuoh  as  It 
/Quired  the  aoci&6d  to  construct  urinals  in  a  particular  place  in  his  premises.  •      '      . 

( Note  •— Thi^  di^e  in  lUf:  g  BoM.  L  R.  607.) 
APPr.ccATibx  uu'ler  se.)tioM  '4^5  uf  the  Ci^de^f  Criminftl  P^ooedare  (  AotY 

TtiA  accuMAd  wae  the  managing  director  of  a  cloth  markel  (called  the  New 
JP>ce  Q  wvIh  Mark*»t  )  in  Bombay. 

On  the  .2Tid  DecembeV,   18M,  the    Jilunicipal    CpDMniMioner    of   Bombaf 
J^flued  a  nocice  to  the  accused  under  e^tioo  249(^)  of  Ihe    Bombay  Munioi* 
pal  Act  1^11  of  1888. 

The  itotioe  required  the  aopused  to  cotif^rn<)ib  a  urinal  of  six  oompartmentA 
Jin  the  open  apaee  inside  the  iintranoe  gateway  to  the  cloth  market  JTrom 
Champawady  and  a^wi^terdoaetjpif  four  sf^ftle  in  the  oomeilr  of  the  ent/amoe 
fjffia  iMt  Qinesht^ady  linear  i^e  Qire-engine  station. 

.    The  accused  wan,  conyicted  and  eentenced  .to  pav  a  fioe  of  Ra.  50  by    J.  J^. 
Slater,  Chief  Presidency  lljagistrate,  for  not  complyi|ig  with  the  notice. 

Againnt  this  conYiction  and  sentence  the  accused  applied  to  the  High 
Court  under  itM  revisioi^l  ji^sdiction,  contending  (tnUr  aliay  that  section  24!9 
^tJBombay  Act  lll^of  1889  did  iiot  ^uihorise  fhl^  ,  Municipal  Commissioner 
to  require  the  accused  to'evect  urinals  in  tkpariioyflar  spot  in  .the  cloth  market. 

•S^K>t^  lor ^the  applicant.'   *     *  ... 

Crawford  for  the  Municipality. 

PVR  octriam:— The  notice  being  admitt^ly  ^Itra  virt$  of  section  249  of 
the  Bombay  Municipal  Act.  1888,  in  as  much  as  it  requires  the  appiicant  to 
cgjRs^ct  urinalh  in  a  particular  place  in  his  premises,  the  Court  reTerscNS 
tjie  cgfpyictio^  and  nentenoe,  and  orders  the  fine  paid  to  be.r*ifM»id^il. 

*  Criminal  Revision,  No.  109  of  1899. 

(1)  Section  ^9  of  Bombay  Aot  III  of  1888  provid'M  as  follows  :— Where  it  appAsrA  to  the- 
Cbmmissioner  th^t  any  premises  are,  or  are  intended  to  lwja<ied,  a«  a  m*rk«»t,  .....  the  Comriii 
ssioner  may,  hv  wribtin  notice,  r^^qnire  ^^A  owner  or  occnp»er  of  the  paid  promi*«»g  to  oonpfnirt  » 
S'l'^^ient  namb^r  pf  ^At^  oiojets  or  i^Vi.i^^  or  privies  and  nrinals  for    the  separjitji  ^use  .of  «act» 

.Ar  ♦•  ^     -  .     -  ..  -;.'-.  .       .»         ,  .f;      •        .  ......... 
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1899  August  28.  I.  L.  B.  84  Bom.  185. 

B4for$  Mr.  Juitice  Par$on9  and  Mr.  JusHee  Ranade. 

In  rk  municipal  COMMlSSiONEk  for  the  CIIY  of  BOMBAY  v. 

HARI  DWARkOJI. 

HARI  D  iVARKOJI,  appucant .♦ 

BombftT  City  Mnnicipftl  Aot  (Bom.  Act  III  of  1888),    Sec .  88I--X0W  ground— Lo^f -lying  grcurd 
— I^tiot  by  Municipal  Commissioner  requiring  owner  of  low-lying  ground  to  fill  it   witii   b\%etit 
earth  up  to  a  certain  leyel. 
Under  Motiou  881    of  the    Bombay  Municipal  Act  (  Bom.  Act  III  of  1688)    the   Municipal 

CoxflnliMioner  for  the  City  of  Bombay  issued  a  notice  to  the  appellant  as  owner  of  certain  iow-lying 

Sound.  The  notice  stated  that  in  the  opinion  of  the  Commissioner  the  ground  accun:uif,ted  ^ater 
the  monsoon  and  caused  nuisance  to  the  tenants  of  two  chawla  situated  on  the  pn-ini^ies.  The 
owner  was,  therefore,  required  by  tUo  notice  **  to  till  in  the  low-lying  giound  with  sweet  earth  to 
the  level  of  the  road  and  slope  it  towards  the  new  drain  on  the  road  side." 

As  the  owner  refused  to  comply  with  the  notice,  he  was  convicted  and  sentenced  to  pay  a  fine 
of  Bt.  16  by  the  Presidency  Magistrate  under  section  471  of  the  Municipal  Act  (Bombay  Act  III 
of  1888). 

Eeld»  re7ersing  the  convietion  and  sentence,  that  the  notice  was  illegal.  The  words  used  in 
eeotion  881  are  "low  ground/'  which  is  not  the  same  as  low4ying  ground.  And  though  the  section 
gives  power  to  the  Commissioner  to  require  the  owner  of  low  ground  to  cleanse  &i.d  fill  Dp  the 
same,  it  does  not  permit  him  to  issue  an  order  that  an  indefinite  extent  of  low-lying  ground  shaU 
be  filled  up,  much  less  that  it  shall  be  filled  up  to  some  particular  level,  or  filled  up  with  sweet 
earth,  or  tliat  it  shall  be  sloped  in  a  particular  direction. 

ApplioaTIOK  under  section  435  of  the  Code  of  Criminal  Procedure  (Act 
V  of  1898), 

The  applicant  was  owner  of  a  large  area  of  low-lying  ground  at  Dadar 
Bead  in  Bombay. 

On  8th  February,  1899,  the  Municipal  Commimoncr  of  Bombay  isRued 
to  the  applicant  a  notice  under  section  981(1)  of  the  City  oi  Bombay  Municipal 
Act  (Bom.  Act  III  of  1888). 

The  notice  was  in  the  fo'lowing  terms  : — 

"Whereas  in  my  opinion  the  ground  accumulates  water  in  the  monsoOn  and  causes  nuisance 
to  the  two  chawls  situated  in  your  premises,  now  pursuant  to  the  provisions  of  section  d8l  of  the 
City  of  Bombay  Municipal  Act,  1888,  I  do  hereby  with  the  approval  of  the  Standing  Committee 
require  you  within  one  month  from  the  service  hereof  to  fill  in  with  sweet  earth  the  low-lying 
ground  to  the  level  of  the  road  and  elope  it  towards  the  new  draintim  the  road  side.  And  if  you  fail 
to  comply  with  this  requisition,  you  will  be  liable  to  the  penalty  prescribed  by  section  471  of  the 
aaid  Act.'* 

The  applicant  was  pr^onecuted  for  not  coropljirg  with  this  notice  He 
ploaded  that  he  was  fazendar  of  the  land,  and  had  leased  it  to  one  Manekji 
Eduji  for  a  term  of  999  years  at  an  annuni  rent  of  Rs.  275,  and  that  the 
lessee  ou^i^ht  to  Kave  been  called  upon  to  fill  in  the  ground. 

This  contention  was  overruled,  and  the  applicant  was  convicted  and  senten- 
ced  to  pay  a  fine  of  Rs.  15  under  section  471  of  the  Municipal  Act  (  Bombay 
Act  III  of  1888)  by  W.  R,  Hamilton,  Second  Presidency  Magistrate. 

The  accused  moved  the  High  Court  under  its  Re  visional  Jurisdiction  to  set 
aside  the  conviction  and  sentence. 
H  0  Coyaji,  for  applicant. 
L.  Crawford,  for  the  Municipality. 

Parsons,  J  : — We  have  no  materials  before  us  upon  which  we  can  decide 
whether  the  applicant  is  or  is  not  the  owner  of  the  ground  in  question.  It  is  said 

«^.>i-infc.  ■■! itiiwhii    ■iii«» ■  ■  i.'M  ■     ,1.1  .   —  ■     ■         ;  "'    I  ' 

*  Criminal  Revigioa,  No.  161  of  1899. 

(1)  Section  881  of  Bombay  Act  III  of  1888  provides  as  follows  :— If,  in  the  opinion  of  the  , 
Commissioner,  any  pool,  ditch,  tank,  pond,  well,  quarry-hole,  low  ground  or  stagnant  water  is  or 
is  likely  to  become  a  nui8ance,the  Commissioner  may,  with  the  approval  of  the  standing  Committee 
by  notioo  in  writing,  require  the  owner  thereof  to  cleanse,  fill  up,    drain  off  or  remove  the   IMUf 
Of  take  goch  othec  ordor  tbopewith  as  the  Coimniflsioiier  shall  deem  neoessary. 
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chat  he  has  leased  it  to  a  bhird  party  for  a  term  of  999  years  renewable  at  the 
opuoa  of  the  latter  for  a  further  term  of  999  years.  There  is,  however,  no  {M-oof 
of  this  lease,  as  DO  evideo.ce  .was  taken  on  ■  this  point  by  the  Magistrate.  If 
the  lease  is  proved  no  doubt  a  question  arises  whether  he  is  the  "  owner  ^ 
within  the  meaning  of  section  SSL  Qf  the  City  of  Bombay  Municipal  Aoii, 
18S8;  but  it  cannot  arise  until  that  point  is  proved,  Iii  the  present  case  it  if 
unnecessary  for  us  to  order  further  enquiry,  because  we  are  of  opinion 
that  the  notice  is  not  a  legal  one  under  the  section.  It  is  addressed  to  Hari 
Dwarkoji, "  owner  of  the  iow-lying  ground  at  Dadar  Road,  ^'  and  after"  reciting 
that  the  ground  accumulates  water  in  the  monsoon  and  causes  nuisance  to.  the 
tenants  oi  the  two  chawls  situated  in  his  above  mentioned  premises,  requires 
him  within  one  month  '*  to  fill  in  with  sweet  earth  the  said  low-lying  ground 
to  the  level  of  the  road  and  slope  it  towards  the  new  drain  on  the  road  side/* 

The  words  used  in  section  381  are  **  lo#  ground,"  which  is  not  the  same  as 
Iow-lying  ground,  and  though  the  section  gives  power  to  the  Commissioner  to 
require  the  owner  of  low  ground  to  cleanse  and  fill  up  the  same,it  does  not  permit 
him  to  issue  an  order  that  an  indefinite  quantity  of  low-ljing  ground  shall  be 
filled  up,  much  less  that  it  shall  be  filled  up  to  some  particular  level,  or  filled 
with  sweet  earth,  or  that  it  shall  be  sloped  in  a  particular  direction! 

For  this  reason  we  reverse  the  conviction  and  sentence  and  acquit  the 
applicant,  and  direct  the  fine  if  paid  to  be  refunded.  Tnis  ^rill  le^ive  the 
tjommissioner  free  to  take  such  further  steps,  if  any,  as  he  may  be  adyised  ia 
the  matteir  and  as  may  be  legal. 


1899.  'October  9.  I.  L.  B.  24  Bont  287* 

Before-  Mr.  Justice  Ranade  and  Mr.  Justice  Crowe. 

QUEEN-EMPRESS  v.  BAKU  and  another,  ♦ 

Indian  Penal*Code  (Act  XLV  of  1860),  Sees.  108  A,  372— Disposing  of  a  minor  for  immoral  pttI]poseft 
— Abetmen;t— Offence  committed  out  of  British   India — Jorisdietion — Offence  not  triabk  except 
with  the  cetUficate  of  Political  Agent  Or  sanction  of  Government—Criminal  Procedure  Code 
(Act  V  of  1898),  Sec.  188. 
A  minor  girl  under  the  age  of  sixteen  years  vf&B  taken  by  accused  No.  1,  under  direction  of  the 

accused  No.  2,  from  Sholapur  to  Tuljapur   (in  the  Nizam's  territory),  and  there  dedicated  to  the 

goddess  Amba,  with  intent  or  knowing  it  to  be  likely  that  the  minor  would  be  fised  for  purposes  of 

prostitution. 

The  Disbricb  Magistrate  of  Sholapur  convicl3d  accused  No.  1  of  an  offence  under  section  879 

and  accused  No.2  of  abetment  of  the  offence  under  sections  372  and  108  A  oii^Q  Indian  Penal  Code, 

and  sentenced  them  each  to  six  months*  rigorous  imprisonment. 

Held,  that  as  the  offence  of  tho  disposal  of  the  minor  took  place  out  of  British  India,  the 
Magistrate  had  nojurisdiction  to  try  the  offence,  in  the  a))senee  of  a  certificate  of  the  poMfcaL 
Agent  or  the  sanction  of  the  Local  Government  as  required  by  section  188  of  the  *Code  oi 
Criminal  Procedure  (  A<jt  V  of  1898). 

Held,  also,  that  accused  No.  i  was  not  guilty  of  abatment,  and  section  108A  of  the  Indian  Penal 
Code  had  no  application  to  the  present  case. 

Mere  intention  not  followed  by  any  act  cannot  constitnte  any  offence,  and  an  indirect  prej>aration 
which  does  not  amount  to  anact  which  amounts  to  a  conunencement  of  the  offence  does  not  consti- 
tute either  a  principal  offence  or  an  attempt  or  abetment  of  the  same. 

The  intention  of  either  of  the  accu.<;ed  while  they  Wore  staying  at  Sholapar  did  not  constitute  any 
offence,  and  their -removal  with  the  girl  to  Tuljapur  did  not  by  itself  constitute  an  abetment. 

Appeal  by  the  Local  Governn^ent  from  an  order  of  acquittal  passed  hj  K. 
M.  Prate,  Se8.sion8  Judge  of  Sholapur. 

Piri  was  a  girl  uoder  the  age  of  sixteen  years,  ati^  living  unde»  the  care 
and  protection  of  her  grandmother  Baku  and  her  grandfather  Tukarafm. 

*  Criminal  Appeal,  No-  336  of  1809. 
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iThe  charge  against  Biku  wJi^^thaMIie  t«>ok  ^tio  mirior  f^om  SSolapur  to  TnU 
japnr,  a  town  in  the  Nizam's  temti*rv,  and  there  dedicated  the  girl  to  the  templf 
of  bbo  godde.i^s  ^tpbitf  ^*ith  jntetit  at  knowing  it  likely  that  the  minor  would  m 
enjiployed  or  used  for  purpo^^etf  of  pr(»4titur.iun.  She  wasi,  therefore,  charged  with 
botbmitting  an  offence  under  lotion  372  of  the  Indian  Ponal  Code  (Act  XLY 
ofiSCO). 

Tukaram  was  charged  with  fibetnient  oj^  the  offonde,  in  having  directed  Eika 
to  ^Upcse  of  the  mitlor  fot  dn  i'lbmdral  purpose. 

The  District  Magistrate  of  Shblapu^r  |()und  both  the  acc^qed  guilty  of  thtf 
ofTonoeH  charged/and  cohyidt^d  them  uWer  aeotionH  37^,  and  ^172  and  108A  of 
ihe  Ponal  C^^,  18C0,  respectively,  and  sentenced  them  eaqb  to  six  montbn' 
rigorous  imprisonment. 

On  appeal  ttie  Sessions  ^udge  n^yersed  the  convictibn.s  and.  sentence*, 
holding  that  as  thepflf.nce  of  dispci-ail  of  the  niindr  took  place  at  Tuijapur  out  of 
British  India,  the  Qirtrict  Majfistmt.j  had  no  jurisdiotion  to  try  the  offence,  in 
the  cibsence  of  ac^rtiBcit^  of  the  ^ulitical  A^ent  or  t^e  sanction  of  the  Local 
Qovernmeht  as  rcquirea  b/  section  18ji  of  the  Criminal  Proceduiie  Code  (Act  V 
of  iSQS).  The  Sessiousi  Jud^^e  also  h^la  j^hat  the  removal  of  the  minor  from  Shola- 
pur't^o  Tuijapur  was,  at  the  most^  d  prep<irati6u  for  the  eommisHion  of  the 
offenbe,  and  as  such  did  nqt  constitute  either  khe  prinbipal  otfebde,  or  the  abot^ 
ihent  thereof  He,  there  foire,  acq  jitted  the  accuse  a. 

Against  this  order  of  acquittal  thu  Local  Qovernmerit  appealed. 

Rio  BihAdur  ViiaUdev  J.  Kirtikar,  Qovetnniehfc  Plejdcler, /or  tlie  CjrayKrii. 

J).  A.  Kkar$  for  accused. 

Bakade,  J. :— -This  is  an  appeal  by  Government  against  the  decision  of 
khe  8es8ioDc»  Judge  of  Sholapur.  who  reversed  the  conviction  and  sentence  passed 
Dy  the  District  Magistrate  under  section  372,  and  seotionn  372  aud  109,  on  thi 
accused  Baiku  and  Tukanim,  respectively. 

Baku  was  the  grandmother,  and  l^ukaram  was  the  grandfather;  of  a  minor 
girl,  named  Piri,  under  sixteen  years  iif  age,  and  under  tl^eir  care.  The  charge 
against  BakCi  Wf^s  that  she  took  Piri  from  Sjlolapulr  to  Tulj}>pur,to  dedicate  her 
4m)  the  goddess  Atnba,  with  intent  or  knowing  it  tQ  be  hkely  that  Lhe  girl  would 
be  employed  or  used  toi^  the  purpose  of  prostitutioa,  and  Tuk.V!im  Was  charged 
with  having  direcued  Bakli  to  do  so,  in  consequence  of  jArhicli  ]piri  was  made  an 
aradhin  mliiirli,  who  are  injej^ded  to  lead  generally  A  life  of  prostitution.  Both 
Jbhe  accused  were  foun(i  guilty  of  the  offences  charged  under  socti^n  372  and  sec- 
tions 372  and  109,  and  wqre  sdntenqed  t«>  six  months'  rigoirous  imprisonment. 
In  appeal,  the  Sossions  Jtidge  «\f  Sholapur  heldthat  as  xAxe  ottenc^  of  the  <Usposal 
of  the  minor  took  place  at  Tuijapur,  w^ere  the  dedication  actually  took  place, 
and  aJ^  Ifuljapur  w  vs  out  of  British  Inditi,  the  liistrict  it  igistrate  had  ho  jurisdic- 
\iion,  in  tKe  absence  of  the.certifi'wte  or  sailctiob  required  under  section  188^ 
teriminal  Procedure  Code,  1^98",  to  try  the  ^ffi^npe.  The  Sessions  Judge  was  also 
pf  opinion  that  the  removal  of  the  minor  from  Sholl^pur  to  Tuijapur  was,  k%  the 
best,  a  preparation  f^j[  the  commissiou  of  the  offence,  and  mere  preparation  was 
Viot  indictable.  I)e  4^ordli!igly  reversed  the  conviction  &nd  acquitted  aud  dis- 
charged the  accused. 

.  Tli^  Government  Pleader  on  bebaVf  of  Qovernrii<»ni  ootftcnded  (1)  that  thq 
IJlistrict  Magistrate  had  juri^dictipn  to  try  t^h^  accused;  ^2)  that  the  removal  of 
the  minor  ^itK  tfce  intftitiopw  di-^pojiing  of  her  by  dedication  at  Tuijapur  was 
in  y^rffeufce  triable  in  BritTsh  Jn^'a;  (3)that  as  Tukliram  wa*  found  to  havein^Vi* 
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gated  tliA  other  acoused  in  Sholapnr  to  oommit  the  oifefice,  the  ItiHtriot  Mag^ 
Ktirato  had  at  leaut  jurUdictioa  lo  try  the  ofTence  of  abetment  committed  by  him 
in  British  Ibdia. 

The  poiota  for  consideration  are— (l^  whether  the  Dmtrict  ififptitrate  had 
jurisHlicuon  to  try  both  or  either  of  the  accuiM^d;  (2)  whether  ihe  ofTenceii 
charged'!  were  proved  aa  against  both  or  either  of  them.  A8  regard^  the  firnt 
|K>iut,  it  in  clear  that  the  aor.ual  dedication  of  the  girl  Piri  took  place  at  Tuljapur 
jn  the  Niz'im's  territory;  and  the  oifenoe,  if  any,  mii9t  be  held  po  have  taken 
place  there.  The  Mngistrate^k  charge,  however^  Hhow^that  he  wa4  oi^  opinion  that 
the  otTence  of  the  disp^^al  of  the  minor  toi»k  place  at  Sholapur,  wh^ro  the  inten- 
tion to  dedioite  the  gitl  va^  firnt  formed.  T\w,  howev^jr,  sedma  to  bd  an  errone* 
OU8  view,  in  a  Madra*«  oa^t^Bapu  v.  The  QiUenW  -i^a  tindal  was  eiitrnst^d 
with  x<>od((  at  Mangalore  to  be  taken  to  Calient.  While  on  the  way  to  the  latter 
port,  the  tindal  deviated  frotn'ihe  journey,  and  took  the  goodn  to'Ooa^  and  void 
the  aame  there.  He  whm  tried  aillr&ngalore.and  ootivicted by  the  Se^'sion)*  Judged, 
but  the  conviction  WiM  a.t  a4ile  on  two  groundMifl)  thatthoud^h  the  intention  and 
deviation  took  plttc<>  on  the  bigh  Hciaa,  that  did  not  confer  jurindiction,  aft  the 
convemion  took  place  tft  Qoa>  where  the  otTence  must  be  i^eld  to  have  taken  plade; 
and  (2^  that  for  want  of  a  certificate  from  the  Political  A^etii,  the  trial  ahd 
x^riviction  were  illegal.  In  Queen-SbipreBs  v.  Kathape^^malW  thin  earlier  deci- 
iiioii  wa8  followed  in  a  q»is«5  wher^  the  \>tfence  was  cotnmitted  in  the  French  terri- 
Wiey;even  when  t^e  District  Magintrate,  who  trie<1  the  case,  was  himself  the 
{Political  Agent,  who  bad  to  certify  under  section  188.  Th^ab^nce  of^  certiBcale 
Vfw  held  to  be  a  defect  ^bioh.eould  non  be  cure<l  under  section  5$2.  Of  oourne, 
Nvtiere  there  isito  Political  Ag^nt,  a  native  Indian  subject  may  b^  trii^d  in  firitit^h 
India  for  an  otience  oommitted  beyond  the  limits  of  British  India  under  the 
sanction  of  tl)e  Local  Qjyerortient — Queen^Empre^  v.  Daya  BhimaW  ;  Queen- 
Empre9$  v  Sheik  Abdool  RahimanW  ;  hhadphale  v.  OuravV)  ;  Jtmperatrix 
V.  A'xild  Hiieen  Abdul  KadirV).  In  Empreae  of  India  v.  Sarmuk/i  Singhi*^) 
the  prisoner  was  a  native  Indian  subject^  and  a  seldier  subject  to  the  articles 
of  war,  and  be  was  tried  for  murder  committed  at  Cyprus.  The  oircnm- 
9tances  of  the  case  were  peculiar,  and  there  was  admittedly  no  Pcilitical  Agent 
who  eould  certify  under  section  188.  The  ab^sence  of  a  oertiftoate  under  section 
188  wa^  htild  to  be  absolutely  prohibitive  in  a  case  where  the  offence  look 
plaoe  in  Nepal — Queen  Emprees  v.  Bam  Sundari^), 

It  wa<i,  however,  contetided  that,  under  the  amended  section  108A,  an 
abetment  in  Briti^^h  India  bv  th3  accused  TukaramofaA  oflfen^e  committed 
by  the  apcused  Bi^u  in  foreign  territory  mi^ht  be  t^ied  in  British  India. 
That  ameLdinent  was  no  doubt  suggested  by  the  decision  of  this  Court  in 
Qaeen-Empress  v.  Oanpah'iw  RtimchandtralP) ,  where  i^  waa  held  t^at  such 
abrttnent  wa^  not  pun'itfhable.  The  fivots  iuf  .tbe  present  ca<ie,  however,  clearly 
disitinguish  it  from  the  circnmstuices  of  the  case  noted  above.  There  was  a 
di^tinci;  separate  olfeuoe  cui^mitted  in  BritfAk  India  by  the  itdctised  Charged  in 
Qa^.nn  EmoresH  v  GanjhiUrao  Ramchandra,  which,  under  the  amended  section 
108  A.  would  new  ma^i^e  him  indictable  for  ^abetment.  In  the  present  case, 
beyond  the  mere  intentiott'aud  indirect  preparation,  there  wan  no  distinct  of- 
fence by  way  of  institmting  the  act  commtttecl  out  of  British  India.  Mere  in* 
tention  not  followed  by  any  act  cannot  constitute  an  oflTence,  and  an  indirect 
1- • ft  />■'.■ '-^ '- — -^ 

(i)  (1882)  6  M»d.  iB.  (S)  (16B^)  IS  Mad.  423. 
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prepanilioD,  which  tloes  not  amount  to  an  act  which  amounts  to  a  comihe^ee-' 
meat  of  the  offence,  doen  not  constitute  either  a  principal  offence,  or  an  atieftip^ 
or  abetment  of  the  same.  The  intentions  either  of  Baku  or  Tukaram,  while 
they  were  staying  at  Sholapur,  did  not  constitute  any  offence,  and  Baku's  ae- 
oonipatiying  the  girl  to  Tuljapur  by  the  orders  of  Tukaram  did  not  by  itself 
constitute  an  abetment.  Tukaram  was,  therefore^  not  guilty  of  abetment  under 
saotidn  108A.  The  District  Magistrate,  in  the  ab^tence  of  the  certificate  or 
senohion,  had  thus  no  jurisdiction  to  try  the  accused,  and  the  Sessions  Judge'* 
decision  on  this  point  of  law  must  be  upheld. 

It  is  not  necessary,  under  the  circumstances,  to  discuss  the  second  question 
which  relates  to  the  merits.  The  accused  were  admittedly  guardians  of  the  minor 
git).  Mr.  Khare*s  argument,  that  the  evidence  did  not  show  that  the  girl  was 
Delow  sixteen  years  of  age,  is  opposed  to  the  medical  evidence,  and  the  girl's  own 
statement,  and  the  suggestion  made  by  one  of  the  accused  himself.  The*  distinc- 
tion sought  to  be  made  between  prostitution  and  concubinage  is  also  without 
any  basis.  Both  the  accused  admitted  that  they  knew  that  the  life  most  likely  tor 
be  led  by  thd  girl  in  consequence  of  the  dedication  would  be  an  immord  life^ 
being  of  the  same  kind  as  that  ofthe^^tHns,  or  dancing  girls,  or  Bagvtt, 
noticed  in  Reg,  v.  Jaili  Bhavin  (i),  Reg.  t.  Arwaa  ChMamW  Skrinivofa  r. 
Anna^amii^),  Queen'Empre$B  v.  Baaavai'^),  and  Qiveen-EToprcsa  v.  Tippai^, 
among  whom  married  life  was  impossible,  and  prostitution  the  usual  means  of 
livelihood.  Consenting  knowii)gly  to  such  a  dedication  with  all  that  it  involved 
certainly  constituted  ths  offence  of  a  disposal  of  the  minor  under  section  372.  The 
defect  caused  hj  the  absence  of  the  Political  Agent's  certificate  vitiated  the 
Mosecution,  and  the  District  Magistrate  had  no  jurisdiction  to  try  the  onse.  The 
Sessions  Judge  was,  therefore,  right  in  reversing  the  sentence  and  discharging 
Ib^tih  the  aoofuwd. 


1899.  Oetobir  9.  .  I.  L.  B.  24  Bom.  298. 

Before  Sir  L.  B.  Jenkins,  Chief  Juntice,  Mr.  Justice  Candy  and 
Mr,  Justice  Ranade. 

hi  RE  DADABHAI  JAMSEDJL* 

Indian  BaUwsyi  Act  (  IX  pf  1890),  See.  110—"  Compartment  "—Meaning  of  the  word. 

Pm^  JaiTKors,  G.  J.,  and  Candy,  J.  :->Gk>od  senfle  requires  that  to  the  word  "  compartment  " 
in  certain  sections  of  the  Indian  Railways  Act  ^IX  of  1890)  the  quality  of  complete  separation 
should  he  attributed,  and  it  is  with  that  force  that  it  is  used  in  section  110. 

P0r  Bahadb,  7.  :-The  word  **  compartment  "  is  used  in  section  110  of  Act  IX  of  i890  in  the 
same  tenee  in  which  it  if  used  throughout  the  Act,  and  does  not  necessarily  moan  A  compleMly 
partitioned  diTision. 

This  was  an  application  under  action  435  of  the  Code  of  Criminal  Procedure 
(Act  V  of  1898). 

A  complaint  was  lodged  before  S.  B.  Spencer.,   Acting  Fourth  Presidf^ncy 
Magistrate,  under   section  llO(l)   of  the   Indian    Railways  Act  i  IX  of   1890) 

S(1869)  6  B.  H.  0.,  60.  (3)  (1892)  16  Mad.,  41. 

(1877)  1  UtA  ,  164.  (4\  (1892)  15  Mad.,  75. 

(5)  (1891)  16  Bom.,  737. 

•  Criminal  Revision,  No.  l69  of  1899. 
(1)  Sdotion  IKVclaaib  1  of  Act  IX  of  1890  provides  as  follows:—"  If  a  person  without  the  con- 
sent ci  his  fellow  passenjfers,  if  any,  in  the  same  oompartment,  smokes  in  any  compartment  ozcept 
a  oompartment  speciaUyvprovided  ifbr  the  purpose,  he  shaH  bd  punished  with   fine,   whioh  may 
Snlei^d  to  twenty  rapees^  " 
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oliargiitg  the  accused  with  smoking  in  a  non-stnoking  compartment  of  a  second 
]^]as6  raiiwny  carriage  without  the  consent  of  the  complainant  who  was  u  fellow 
passenger  with  him  in  the  same  compartment. 

The  accused  wus  further  charged  with  insulting  the  complainant  and  hurting 
.  his  religious  feellngn  under  sections  298  and  501  of  the  Indian  Penal  Code. 

The  Ma^strate  discharged  the  accused  on  all  the  charges^  holding  that  the 
accused  and  the  complainant,  though  they  were  feliow  |)a^sengers,  were  not  in 
the  same  compartment  within  the  meaning  of  section  110  of  the  Indian  Rail« 
ways  Act  (IX  of  1890). 

Against  this  order  of  discharge  the  complainant  applied  to  the  High  Cotur^ 
under  its  criminalrevisional  jurisdiction. 

Macpherson  (with  him  iJ.  B,  Paymaster)  for  complailuint. 

Tnere  was  no  appearance  for  the  accused. 

Jenkins,  C.  J.  :-r--In  this  case  a  rule  ha?  been  granted  calling  on  (he  aoovae^ 
to  show  cause  why  the  order  of  the  Magistrate  should  not  be  set  aside. 

It  ^ems  that  the  complainant  and  the  accused  were  travelling  in  the  aame 
carriage  on  the  B.  B,  and  C.  I.  Railway  and  that  the  accused  smoked  withoiit 
the  complainant's  consent.  For  this  he  has  been  prosecuted  under  section  110(1) 
of  the  Indian  Railways  Act^  18!i90. 

That  sub-section  is  in  these  words: — (His  Lordship  read  the  section  and  oooii* 
nued  : — )The  ease  was  heard  before  Mr.  Spencer,  who  held  that  the  oomplainani 
and  accused,  though  they  may  have  been  fellow  passengorsi  were  not  in  the 
fame  compartment  and  discharged  the  accused.  On  thisau  application  was  made 
to  this  Court,  and  the  rule  to  which  I  have  referred  was  granted  by  Parsons  and 
Baoade,  JJ.,  who  at  the  sauie  time  called  for  a  report.  In  complianoe  with  thia 
Mr.  Spencer  has  furnished  us  with  a  very  careful  and  clear  statement  of  the 
reasons  which  induced  him  to  decide  as  he  did.  From  his  report  and  from  whati 
has  been  stated  before  us  it  seems  that  the  portion  of  the  carriage  in  whioh  the 
^complainant  and  accused  were  travelling  was  separated  from  the  rest  of  the 
carriage  by  a  complete  partition^  and  that  this  portion  was  itself  out  off  into  twa 
sections,  the  dividing  line  between  them  being  a  partition  about  three  feet  high 
which  servi^d  as  a  common  back  for  seats  in  .each  section.  This  is  slMwn  by  the 
diagram  attached  to  Mr.  Spencer  s  report.  Now  this  three  feet  partition  manife« 
fitly  would  not  sc^reen  passengers  in  one  of  these  two  sections  from  thb  sight  of 
those  in  the  other  ,  nor  would  it  in  any  way  interrupt  the  passage  of  smoke  fronf 
the  one  section  to  the  other.  Therefore  it  is  difficult  to  regard  such  a  division  an 
a  compartment  that  would  oomply  with  the  provisions  of  the  Legislature  requir«t 
ing  the  reservation  for  the  exclusive  use  of  females  of  one  compartment  at  leasl 
jof  the  lowest  class  of  carriage  forming  part  of  the  train  and  that  it  should  be 
furnished  with  a  closet.  When  one  bears  in  mind  the  customs  intended  to  be  res-, 
pected  by  this  provision  it  would  be  impossible  to  suppose  that  as^ion  such  ai| 
I  have  indicated  could  be  taken  to  be  a  compartment  within  the  meaning  of  sect 
tion  64. 

I  now  pass  to  consider  whether  the  complainant  can  be  deemed  to  have  beei| 
in  di&rent  compartments  for  the  purpose  of  section  110. 

It  appears  to  me  to  be  obvious  that  the  purpose  of  the  section  is  to'  seonrf 
that  no  one  shall  smoke  in  a  rail  «vay  carriage  so  as  to  be  an  SQQoyanee  to  any 
fellow  pas8i3nger.  Bat  I  have  already  shown  that  the  partition  between  the  twci' 
sections  of  the  carriage  in  question  in  no  manner  helped  to  avert  this  annoyance. 

(1)  Supra  293.  (  ste  p.  6  of  this  Eflok  ). 

Digitized  by  VnOOQlC 


6  1  L.  &  24  Bom  2!^*. 

It  r  qvir^  no  great  effort  of  imagination  to  ft^e  that  n  smoker  may  oh^ 
seven  gre>iter  annnynnue  to  thoite  who  may  be  iie«i<  d  in  the  adjoining  neotion  eren 
than  to  thoHo  travelling  in  tl^e  Maine  ono  ^s  himself.  Under  the^  ciroumKtaoeeH 
in  there  anything  which  compeLs  ine  t^  ascnpe  to  th^  ;frord  '  compartment '  a 
meaning  wtiich  would  renult  in  my  havjng  to  bpld  thut  the  complHiaant  and  the 
jaccuMed  were  in  nepinite  com  parti  fieri  ih'  l 

If  I  tnrn  to  the  djictipnarioi)  f,  find  myMolf  nn^er  .|io  su(^  obligation,  but  I 
con'^ede  that  ttiia  oin  be  tiken  lis  no  way  conclusive  an  to  the  jgneauing  of  the 
.word  in  thi^  Act  or  perhapii  )  «hpu.d  Hty  ^n  this  Heotio;i. 

Mr.  Spencer  hafi  pointed  out  with  i>e;'fv^t  truth  that  the.  At)t  contain!*  no  defl« 
•nition  of  the  word  but  he  would  find  a  clue  to  its  meining  in  the  G3rd  ttectioii 
of  the  Acb  coupled  witfi'th^  practice  of  ^*«  oompanien.  I  tJlnde  to  their  practice 
of  exhibiting  inside  or  out.*4ide  of  each  Reoti^ii/  thou^gh  dividt^d  from  its  neigh- 
bour only  by  a  partial  pt^rtitjon,  ^be  ma^^imiuu  number  of  ^aiiengers  whtch 
maybe'carried  in  it.  , 

But  there  are  two  objections  to  tj|;i in  method  x>f  reasouing^each  of  which  ppems 
4o  me  to  be  equally  j  fstruptive.  In  the  firf4  pl'ioe  it  treats  the  6.  6.  and  C  I. 
Railway  Company  ,a^  the  infallible  interpreter  of  this  aot  and  i(  attributes  to  th9 
0>mpany  au  Interpretation  which  doen  not  necemarily  follow  from  thepremif>e^. 

Bepaut<e  t^ey  nplify  how  mi^ny  c%n  be  sei^ted  in  eaobiiection,  itby  iiomeanM 
foHowf*  that^thej  i^iy  oac^l  nection  in  :a  conip^rtmenti^  tor  would  their  practice 
jithel'wiMe  be  a  failure  to  cpmply  with*  theprovitiions  of  the  Act,  for  the  mnximnm 
.]ieriiti*<^ble  /qr  tbOfCOtppartment  woujd  be  tb^  mim  of  th6  maxiiiuim  permi^t^ible 
for  oach  i»ectiou  of  the  comp;ii;tp[ient. 

It  did  at  one  time  neem  to  i9«)  that  tieotion  109  might  snpporl;  .the  vie^w  that 
0h€\\  i<eotiou  though  divided  by  a  paitui  par,tition  >vhh  a  compirtmeut  within 
the  meaning  of  the  Act,  but  on , the  w^.le  I  think  it  d  les  not.  l*he  tt.uth  m  that 
the  word  '  oompaitment-'  ia  not, used  throughout  the  Act  with  the  same  ,prec!8e 
force,  and  whereas 4)ertann  pirovisions  cf  the  Act  would  be  satttt^fied  if  there  be  % 
partial  partition,  there  are  other  provisions  in  which  it  appeats  to  me  that  good 
jieuse  requires  that  yre  should  attribute  ;to  compartment  the  ^uahty  o(  complete 
jseparatipn.andTit  is  Jwith'^hat  force  thfkt  in  my  opinion  it  is  used  in  section  llO, 
It  results,  then,  frotn  this  -that  in  my  judgment  the  oom'plaicant  and  ao^u^ed, 
vWere  in  diffeceot  parts  of  the  Mrpe  com  pare  men  t^  and  Jthat  consequently  th^ 
•accused  was  not  entitled -fo  toioke  withopt  the  compltiihf^nt's.oon^nt. 

I  pass  tap/insider  whether  the  offenc^  was  of  so  .trivial  a  nature  that  it  &Us 
#rithih  section.  95  of  the  In^iiD  repal  Co<)e. 

I  thip);:  it  cannot  be  ^  treated:  to  a  smoker  it  may  perhaps  appear  top  trivial 
•ttjp  be  t^n  offence  to  smc^e  even  in  a  place  where  it  is  forbidden  a'nd'  despite  the'. 
protest  of  p|i6  )irboee  consent  is  necessary.  Still  ihat  is  not  the  view  of  the  Legif 
fature,  for  itJ^^M  provided  ptheprise,  amd,  I  the¥efore,  think  the  case  should,  in^ 
phy  opinion,  go  back  to  the  Magistrate  to  be  tried.  As  to  the  other  charge,  V 
•lYFoul^  not  disturb  the  eonolus^pp  of  t^e  J^g^str^^  vhpib  eminently  .  qualified 
iHe  -form  on  ojitbion  On  i\i6n  a  jubjeos. 

KaNapB^  ^.:— This  was  an  application  for  the  revision. o^  an  order  of 
discharge  passod  .|iy  the  Fourth  Presideuey-AIagistrate  jn  a  complaint  brought 
l^y  the  applicant  upder  sections  504  and  298  of  the  Indian  Penal  Code,  18()0. 
A  further  charge  , was  added  at  the  ictftance  of  the  comp'ainantV  pirade/. 
j^j^ndor  HectionJlO.of  the  Indian  It^ail ways  Act  Tiie  latter  charge  whjT  di!*mi>*sed 
X)^the  grou*id  that  the  iH>m[*aftm^nt  id  which  the   c6nipla.nuiic  was  traveihi^ 
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w^s  not  tbe  same  as  tbat  In  whioh  the  accnaed  was  seated,  and  that  even  if 
ftocused  had  smoked  in  thaO  compartment,  he  committed  no  olFence,  and  that 
under  the  oiroumstancesj  no  ofcher  o^ence  was  disclosed.  The  applicant  seeks  a 
rovij§ion  of  the  order  of  discharge  on  the  ground  (1)  that  the  Magistrate  was  in 
frroT  in  holding  that  the  complainant  was  sitting  in  a  different  compartment 
and  (2)  that  even  if  there  was  no  offence  under  the  Railways  Act.  the  Macjis- 
trat©  ought  to  have  inquired  into  the  complaint  under  section^  504  an(J  298, 
in  respect  of  which  it  was  not  necessary  that  the  complainant  and  the  actju§ed 
should  be  sitting  in  the  same  compartment.  '       *  '  ' 

It  is  dear  that  in  so  fur  a^  the  offence  under  section  JIQ  of  the  Bail- 
ways  Act  is  concerned,  the  question  turns  upon  the  definition  of  the  wor^ 
"  compartment  ••.  Section  110  provides  that  if  any  person,  without  the  c:on- 
seab  of  his  fellow  passenger,  if  any.  in  the  same  oompartment,  smokes  in  any 
eompartinent  except  a  compartment  specially  provided  for  that  purpose,  he  ehall 
be  punished  with  fine.  The  accused  mu^t,  therefore,  be  shown  to  have  been 
sitting  in  the  same  compartment  when  he  smoked  to  the  annoyance  of  the 
oomplainant.  The  Magistrate  held,  on  the  evidence,  that  the  accused  was 
sitting  in  a  separate  compartment.  Mr.  Macpherson,  who  appeared  as  counsel 
fof  the  opmplainaut^  contended  that  the  Magistrate  was  in  error  in  his  inter- 
pretation of  the  words  *'  same  compartment ''  in  eeotion  110.  He  conteu'Jed 
thai  a  compartment  impliea  that  the  separating  partition  should  be  a  complete 
partition,  whioh  was  admittedly  not  the  case  in  the  division  separating  th^ 
plaoe  where  the  complainant  wa.i  sitting  from  the  place  where  the  accused  is 
alleged  to  huye  been  smoking.  Section  64  was  referred  to  as  showing  that 
under  it  provision  ha^  to  be  made  of  one  compartment  for  the  exclusive  use  of 
females,  and  it  was  suggested  that  for  such  a  purpose,  the  separating  pr.rti- 
tion  must  be  complete.  This  is.  however,  only  an  inference.  In  those 
carriages  the  height  of  the  half  shut-up  backs  would  be  about  fjur  feet  and 
the  protection  intended  for  the  females  is  thus  practically  ensured  in  the  half 
shut-up  compartment,  and  such  compartments  are  $6  used  occasionally.  The 
use  of  the  word'*  compartment  "  in  the  other  sections  shows  clearly  that  the 
separating  partition  of  compartments  might  be  half  as  in  the  present  ca'sei 
Section  63,  for  instance  requires,  that  the  number  of  passengers  to  be  carried 
shall  be  exhibited  outside  or  inside  each  compartment.  The  words  "  to  jsimt 
ten  persons  "  are  admittedly  written  in  each  of  the  half  of  a  division  which 
makes  a  compartment,  whether  the  compartment  is  shut  out  completelv  or 
o  herwise.  The  word  occurs  in  a  similar  connection  in  section  93.  Stction 
9*5  refers  to  section  64  noticed  above.  Section  102  has  reference  to  section  63, 
and  it  punishes  railway  servants  who  compel  passengers  to  enter  compartments 
in  which  a  maximum  number  of  passengers  are  seated.  This  obviously  do*-s 
not  refer  to  completely  partitioned  divisions  only,  but  intends  half  shut-outi 
compartments  as  well.  Section  109  and  119  use  the  word  **  compartment  " 
similarly. 

Raiding  all  the  sections  together  it  is  clear  that  the  word  "compartment" 
must  be  understood  as  having  been  used  in  the  same  sense  throughout,  and 
section  69  does  not  necessarilv  suggest  the  word  was  used  in  differ^ut  senses 
in  different  places. 

The  Btagistrate's  interpretation  of  the  word  '*  coippartment  ■'  wap,  there- 
fore, correct,  and  though  the  place  in  which  complainant  was  sitting  was  u<  c 
lOompletely  partitioned  off  from  the  place  where  accused  was  smoking,  it  cannoo 
be  said  that  they  were  sitting  in  the  same  compartment  under  section  110. 
Jhe  complaint  under  the  Railway  Act  was,  therefore,  very  properly  dismissed. 
J(  •  *  
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As  regards  the  offenoe  nndor  the  iDdian  Penal  Code,,  the  Magistrate's 
report  shows  that  he  dismissed  that  complaiDt  under  section  95  of  the  Code, 
OS  the  matter  complained  of  was  too  trivial  to  constitute  an  offence. 

I  would  dismiss  the  application,  as  also  the  companion  case  No.  168. 

The  Judges  having  differed,  the  esse  was  by  order  of  the  Chief  Justice  referred  to  Mr.  Jostioe 
Candy  for  opinion  under  section  429  of  the  Giiminal  Procedure  Code  (Aot  V  of  1898),  who  recorded 
the  following  jodgment  :— 

9th  October,  1899  Candy,  J.  : — ^This  case  has  been  referred  to  me  under 
eeotion  429  of  the  Criminal  Procedure  Code  (  Act  V  of  1898).  I  have  not 
thought  it  fit  to  direct  any  further  hearing. 

On  the  case  as  laid  before  me  I  deliver  my  opinion  that  the  view  taken 
by  the  learned  Chief  Justice  is  correct,  and  that  the  complainant  and  the 
accused  were  "  in  the  same  compartment  *'  as  provided  by  section  110  of  the 
Indian  Railways  Act,  1890, 

There  is  no  definition  in  the  Act  of  the  word  '*  compartment  ^.  It  is 
possible  that  it  may  bo  used  in  different  senses  in  various  sections  of  the  Acti 
in  the  Oxford  New  Dictionary  "  compartment  "  is  •*  a  division  separated^^by 
partitions:  a  part  partitioned  ofif".  In  each  of  the  second  class  carriages  of 
the  B.  R  and  0.  1.  Railway  used  between  Bandora  and  Bombay  there  are  (as 
shown  in  the  plan  attached  to  Mr.  Spencer's  report)  three  main  compartments. 
They  are  divisions  separated  from  each  other  by  partitions  right  up  to  the 
roof  of  the  carriage.  Each  division  is  thus  completely  screened  off  from  its 
adjoining  divisioB.  Sach  division  is  thus  a  compartment.  But  each  of  such 
divisions  is  further  sub-divided  by  a  partition  wnioh  is  about  three  feet  high. 
Each  sub-division  or  section  is  in  itself  a  compartment,  for  it  is  a  part  of  the 
original  comnartment,  which  is  partitioned  off  and  it  has  its  own  door  fer 
entrance  and  egress.  For  the  purpose  of  exhibiting  the  maximum  number  of 
passengers  for  each  compartment  (sections  63,  93,  102  and  109)  the  Railway 
administration  treat  each  section  or  sub-division  as  a  ''  compartment  **.  They 
Slay  be  perfectly  right  in  so  doing  :  it  is  not  inconsistent  with  the  language  of 
the  section.  But  if  they  follow  the  same  line  with  regard  to  secti&ns  64,  95 
and  119  (reservation  of  compartments  for  females)  or  110  (smoking),  then 
their  action  is  not  oonsietent  with  the  intention  of  the  Legislature.  A  thing  is 
not  within  the  statute  unless  it  is  within  the  intention  of  the  statute.  Obviously 
the  intention  of  the  Legislature  is  that  in  certain  cases  there  shall  be  a  compart- 
ment reserved  for  the  exclusive  use  of  females,  so  that  they  may  have  privacy  and 
be  unmolested  by  males.  A  section  or  sub-division  of  a  compartment,  as  I  have 
described  above,  is  certainly  not  such  a  compartment.  So,  too,  with  smoking 
it  is  obvious  that  in  a  full  compartment  of  twenty  persons,  if  one  or  more  d 
the  passengers  in  section  or  sub-division  A  can  smoke  without  regard  to  the 
assent  or  dissent  of  the  passengers    in   section  or  sub-division  B,  then  the 

8 revisions  of  section  110  are  a  farce.  We  are  not  compelled  so  to  read  the  statute, 
^he  case  will  accordingly  go  back  to  the  Magistrate  with  the  direction  set  out 
by  the  Chief  Justice,  viz,,  that  the  order  of  the  Magistrate  be  reversed,  and  the 
case  sent  back  for  trial  on  the  charge  under  section  110  of  the  Railways  Act  of 
1890.  The  finding  of  the  Magistrate  on  the  charges  under  sections  504  and  298 
of  the  Indian  Penal  Code  in  Application  No.  169  of  1899,  and  under  sections 
298  and  109  of  the  Indian  Penal  Code  in  Application  No.  168  of  1899  is  not 
disturbed. 
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Before  Mr,  Justice  Parsons  and  Mr,  Justice  Ranade. 

QUEEN-EMPBESS  v.  TYAB  ALLI.» 
Indian  Arms  Act  (XI  of  1878),  Seo.  22-Ma8ter  and  iervont—Maitor's  liability  for  the  oximlaal 

acts  of  his  servant. 
WhiDre  the  manager  of  a  licensed  vendor  of  armi,  ammunition  and  military  stores  tofd 
oertain  military  stores  without  previously  asoertaining  that  the  buyer  wat  legally  authorized  IKI 
possess  the  same, 

Heldf  that  the  licensee  was  liable  to  punishment  under  section  22  of  the  Indias 
Arms  Act  (XI  of  1878),  though  the  goods  were  not  sold  with  his  knowledge  and  odnsent. 

Tho  principle — "whatever  a  servant  does  in  the  course  of  his  employment  with  nbloh  Ike  16^ 
entrusted  and  as  a  part  of  it  is  his  master's  act  " — is  applioahle  to  the  present  oaee. 
Attorney  General  V,  Siddon  (1)  followed. 

Appeal  from  the  conviction  and  eentence  recorded  by  Sanders  Slater, 
Chief  Presidency  Magistrate,  in  the  case  of  Queen^Empress  v.  Tyab  AUu 

The  accussed  kept  a  shop  tinder  alicense  granted  to  him  for  the  sale  of  arms, 
ammunition  and  military  8liore3.  He  did  not  himself  sell  the  goods,  but  placed 
a  man  in  charge  of  the  shop  for  the  purpose  of  selling  the  goods.  This  man 
sold  certain  milibary  store^j,  viz.,  8  cwts.  of  leaden  bird  shot,  to  one  Hasaa 
Ali  and  fuzes  to  Baghuiiath  Martand,  without  previously  ascertaining  that 
such  persons  were  legally  authorized  to  possess  the  same. 

Thereupon  the  accused  was  prosecuted  under  section  22  of  the  Indiaa 
Arms  Act  (XI  of  1878)  W. 

The  accused  pleaded  that  the  goods  were  sold  without  his  knowledge 
cmd  consent,  and  chat  he  was  not  criminally  liable  for  the  acts  of  his  servant* 

The  Chief  Presidency  Magistrate  everruled  this  contention,  and  convicted 
aocused  under  section  22  of  Ac^  XI  of  1878  and  sentenced  him  to  pay  • 
fine  of  Rs.  250, 

The  accused  appealed  from  this  conviction  and  sentence. 

Macpherson  (  with  him  Messrs  Nanu  and  Hormxtsji  )  for  accused  j— 
A  principalis  not  criminally  answerable  for  the  acta  of  his  a^ent.  There 
must  be  a  mens  rea,  a  guilty  knowledge,  before  a  person  can  oe  convicted 
of  a  criminal  offence.  In  the  present  case  it  is  founa  that  the  military  stores 
were  sold  and  delivered  without  the  knowledge  and  consent  of  the  accused. 
The  conviction  is,  therefore,  illegal— Qt^en  v.  Stephens  (3),  Heame  v. 
OartonW',  Imperatrix  V.  Balu  Miya  f6).  There  is  no  provision  in  the  Indian 
Arms  Act  (XI  of  1878)  which  makes  the  master  liable  for  the  acts  of  his  servant. 

Lang  Advocate  General,  for  the  Crown:— The  goods  were  delivered  by 
the  accused's  servant  in  the  course  of  his  employment.  The  delivery  by  the 
servant  would,  therefore,  be  a  delivery  by  the  master.  Otherwise  the  provisions 
of  the  Act  would  be  defeated.  The  master  may  be  ignorant  of  his  servant's  do- 
ings, he  may  have  given  expres8(direction8  to  his  servant  to  act  in  accordance 
with  the  provisions  of  the  Act.  and  yet  he  will  be  held  responsible  if  the  servant 

tCriminal  Appeal,  No.  492  ol  1S99, 
(1)  (1880)  1  Or.  and  J.  220. 
(2)  Section  22  of  Aot  XI  of  1878  provides  as  follows;— 

"  Whoever  knowingly  purohases  any  arms,  iimmunition  or  military  storea  from  any  person 
not  llconsed  or  authorized  under  the  proviso  to  section  five  to  ioU  tho  same;  or  delivers  any  arms, 
ammunition  or  military  stores  into  the  poseossion  of  any  "person  without  previously  ascertaining 
that  such  person  is  legaUy  authorized  to  possess  the  same,  shall  bo  punished  with  imprisonment  fof 
a  term  which  may  extend  to  six  months  or  with  fioe  which  may  extend  to  five  hundred  rupees, 
Of  with  both." 

(8)  (1386)  L.  R.  1  Q.  B.  702,  710.  (5)  (1891)  Bom.  H.  C.  Or.  BuJ.  Vo.  40: 

(4)  (1809)  28  L.  J.  If.  0.,  216. 
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Wakfl  the  law.  To  prevent  an  indiscriminftte  sale  of  military  "»*ofefi,  the  Tai 
requires  a  dealer  to  tuke  a  license.  Jf  he  choc«e«  to  minplaoe  his  confidenoe,  he 
'must  aufifer.  The  feet  that  he  is  a  seller,  and  not  the  actual  salesman,  makef 
W  difference  in  his  liability.  Refers  to  Midlins  v.  OoUin9  W  and/; Oopp«n  t. 
Moore  (  No.  ^  )  (2). 

Pabsons,  J.;— The  Indian  Arras  Act,  1878,  8eotion;22,  makes  penal  the 
'delivery  of  military  stores  into  the  possession  of  any  person  without  previously 
ascertaining  that  such  person  is  legally  authorized  to  possess   the   same.    The 
question  is  whether  the  appellant  in    this  case  deliverey  the   store*.     He  did 
.noD  deliver  them  with  his  own  hands,  that  is  admitted^  because  that  was   not 
his  mode  of  business.    He  had  a  shop  whteh  was  kept  under  a  license  granted 
to  him  for  the  sale  of  arms,  ammunition  and  rnilitury   stores,  but  he   did  not 
liiYnself  sale  any  stores  there;  he  only  visitted  it   occasionally    for  purposes  of 
inspection.     He  placed  a  man  in  charge  of  the  shop  for  the    purpose  of  selling 
the  goods  there.     We  fail  to  see  how  it  can  be  contended  that  under   these  oir- 
cuma<?ance8  a  delivery  of  goods  by  the  man  in  charge  would  not  be  a  delivery 
by  the  owner  of  the  shop  ?    It  is  not  a  question  of  intention,  of  mens  rea,  or  of 
knowledge  ;  it  is  the  delivery  which  the  Act  makes  penal,  snd   the   delivery   by 
the  manager  is  clearly  in  this  case  a  delivery  by  the  licensee.     The  authorities 
are  concurrent  upon  this  point,    In   The  Attorney   Oeverai  v.:Siddon  (»)  the 
rule  is  thus  stated  :     "  Whatever  a  servant  does  in  the   course  of  his    employ- 
ment with  which  he  is  entrusted  and  as  a  part  of  it  is  the   master's  act,"    This 
rule,  which  is  of  general  application  so  far  as  civil  liability  goes,  is  applicable  td 
Certain  criminal  proceedings  also.     In  Midline  v.  Collins  W  where  the  servant 
of  a  licensed  victualler  supplied  liquor  to  a  constable  on  dnty  without  the  autho- 
rity of  his  superior  officer,  it  was  held  that  the  licensed  victualler  was   liable   to 
he  convicted  under  85  and  36  Victoria,  Chapter  94,  section    16,  sub-seetion   8, 
although  he  bad  no  knowledge  of  the   act  of  his  servant,  that  statute  forbid- 
ding any  licensed  person  to  supply  liquor  in  that  way*    So,  too,  it  was  hold 
jn  Coppen  v.  Moore   (  No,  2  )  (2),  that  a  master  wris  liable  for  the  i^ale  by 
his  servants  when  acting  under  the  general    scope  of   their    emplojment    of 
•goods  in    contravention    of  the    provisions  of  section  2,  subsection   2  of  th^ 
^Merchandise     Marks    Act,  1887.     The  pi^esent   case  is  undistinguishable  fr<Mn 
these,    and   we    have   no  doubt    that  the   appellant  is  liable,     ••  Any  othe* 
^conclusion  would  render  the    act  ineffective    for  its   avowed  purpoeea."    Tfed 
'appeal  is*  dismissed, 

AppedZ  ^  dismieaed. 


1899.  Dece'mber  C.  1. 1,.  R.  24  Bom.  471. 

^Before  Mr,  Juetioe  Pars&ae^dnd  Mr.  Justice  Ranade, 
,  IN  RE  RATTANSEE  PURSH'^TTUM.  • 

Mu8cat--^GoTirt  of  Her  Majesty's  Consuljat  Mudcat— High  Court's  criminal'revisional  jurisdiotloi 
over  the  Consular  Court--Order  in  Council  dated  4th  Nov^ber,  1867^Criniinal  Procedurs 
Codef  Act  V  of  1898),  Sec.  435— Jurisdiction. 

The  High  Court  at^ Bombay  has  no  criminal  reviBional  jurisdiction  over  the  proceedings  of 
Hor  Majesty's  Consul  within  the  dominions  of  the  Sultan  of  Muscat. 


(1)  (1874)  li.  R,  9  Q.  B.  293.  (2)  (11898)  2  g.  £.,306. 

(3)  (1880)  1  Cr.  and  J.,  220.^  ^ 
9  Ciiminal  ]ileyisi6n/  No.    191  of 'lj899. 
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,   .    This  was  an  appUoation  uniYer  ^Mtion  485  ot    the  Orlmlnal   Prooednre 
tJode  (Act  V  of  1898). 

The  accused  was  convicted  by  C.  0  P.  Fag»n,  Her  Majesty's  Conaul  at 
Ma8cat»  of  an  offence  under  section  176  of  the  Indian  Penftl  Code,  and  sentenced 
to  seven  days'  imprisonment  and  a  fine  of  Rs,  200. 

Against  this  donviction  and  sentence  the  accused  moved  the  High  Court 
under  its  criminal  revisional  jurisdiction. 

The  accused  contended  that  the  High  Court  bad  jurisdiction  to  revise 
the  proceedings  of  Her  Majesty's  Consul  at  Mussat  under  the  Order  in 
Council  dated  4th  November,  1867. 

P,  M.  Mehta  (with  A,  B.  BakKU\  for  acdtsed,  referred  to  sections  14, 
16  and  23  of  the  Muscat  Order  in  Council,  dated  4th]!5rovember,  1867  W ,  and 
section  15  of  the  Letters  Patent,  and  argued  that  under  seetion  14  the  High 
Court  of  Bombay  was  a  Court  of  reference  in  criminal  matters,  and  under 
sections  15  and  23  the  High  Court  had  original  criminal  jurisdiction,  and 
cone«equenfcly  by  virtue  of  section  15  of  the  Letters  Patent  (the  Charter  Act) 
the  Consular  Court  at  Muscat  was  subject  ^  the  supervision  of  the  Bombay 
High  G)urt. 

Scott  (with  Acting  Advocate  General)  for  the  Crown. 

Parsons,  J.: — We  are  clearly  of  op'iirion  that  We  have  Ixo  criminal  revisional 
jurisdiction  over  the  proceedings  of  fler  Majesty's  Consul  within  the  dominions 
of  the  Sultan  of  Muscat.  The  Order  of  Her  Majesty  in  Council,  dated  4th 
November,  18G7,  gives  this  Court  no  appellate  jurisdiction  over  his  Court^  and, 
therefore,  section  15  of  the  Act  establishing  High  Cotirta  has  no  application. 

We  must  dismiss  the  applioation, 

'■ "   '''.-""r^  2LppUc(ttiond%efm,iB8Bd. 

*— '     '       ^  ' ^  ■    -- i    1^'    it l*-j ^ 

(1)  Section^  li  lind  93  of  the  Muscat  Order  in  Gouneil,  dated  ith  November,  1867:-- 
*'  14  and  it  is  further  ordered  that  if  the  crime  or  offence  whereof  any  person  being  a  BrSiisb 
•ubjeot  may  be  accused  before  Her  Majesty's  Oonsul  as  aforesaid  shaU  appear  to  siioh  (^nsul  to  be 
of  Buoh  a  nature,  as,  if  proved,  would  not  be  adequately  ptmished  bj  the  infliction  of  such  punish- 
ment as  aforesaid,  it  smkll  be  lawful  for  siich  Consul  to  summon  not  less  than  two,  or  not  more  than 
four,  disinterested  British  subjects  of  good  repute  to  sit  with  him  as  Assessors  tot  inquiring  into, 
trying  and  determining  the  charges  against  such  person ;  and  the  Ooniul  when  he  shaU  try  any 
such  charge  with  the  assiit^nce  of  A'sseftsort  as  aforetaid  shall,  if  he  'Is  himielf  'convinced  of  the 
guilt  of  the  party  accused, have  power  to  6ward  anj  amount  of  punishment  noNzoeeding  imprison- 
ment for  twelve  calendar  months,  of  a  fine  of  1,000  dollars ;  and  the  Assessors  aforesaid  shaU  have 
no  authority  to  decide  on  the  innocence  or  guilt  of  the  party  accused,  or  on  the  amount  of  punish- 
ment to  be  awarded  to  him  on  conviction,  but- in  the  event  of  the  said  Asiessors,  or  any  of  them, 
dissenting  from  the  conviction  of,  or  from  the  amount  of  punishment  awarded  to,  the  accused  party, 
the  Assessors  or  AssesBsor  so  dissenting  shaU  be  authorised  to  record  in  the  minutes  of  the  procee- 
dings the  grounds  on  which  they  and- he  may  «o  dissent,  and  the  Consul  skallforthwith  report  to 
the  High  Court  of  Bombay  the  fact  of  such  dissent,  and  of  its  haying  been  so  recorded  in  the 
minutes  of  the  proceedings,  aAd  shaU,  las  soon  as  possible,  la^  before  the  said  Court  copies  of  the 
whole  of  the  depositions  and  proceedings  with  the  dissent  of  the  Assessor  or  Assessors  recorded 
therein  ;  and  it  shaU  be  lawful  thereupon  for  the  Court,  by  warrant  under  seal  addressed  to  the 
Consul,  to  confirm  or  vary,  or  remit  alt6gether,  as  to  the  Court  may  seem  fit,  the  sentence  and 
punishment  awarded  to  the  party  accused,  atld  such  Conibl  shall  give  immediate  effect  to  the 
injunction  of  any  8ti6h  warrant :  Provided  always,  that  in  any  case  in  which,  "  Ac. 

"  23.  And  it  further  cindered  that  it  shaU  be  lawful  for  Her  Majesty's  Consul  to  cause  any 
iJritish  subject  charged  with  the  commission  of  any  crime  or  offence,  the  cognisance  whereof  may 
at  any  time  appertain  to  him,  to  be  sent  in  any  of  Her  Majesty's  ships  of  war,  or  in  any  Britieli 
vessel,  to  Her  Majesty's  teyritoty  of  Bombay  fo        r  before' the  High   Court  of  the    said  territory : 

and  it  shall  be  lawful  for  the  Oomfcander  " [  the  section  then  provided  for  dilivery  to  safe 

'  custody  by  the  keeper  of  the  common  jail  of  such  person,  and  continued  :— ]  '•  and  it  shall  be  law- 
ful for  the  keeper  of  the  said  ooipmon-  ja^l  to  cause  such  party  to  be produced  upon   the 

order  of  the  said  High  Court,  and  the  High  Court  at  the  sessions  to  be  holden   next  after  such 
committal  shall   proceed  to  hear  and  determine  the  charge   against  such    party  and  to  pimish 
•  him    for   the  same  if  found  ^vilty,  in  tiie  same  manner  as  if  the  crime  with  which  he  inay  be 
'chaii^edhad  biden  eommiited  witiiin  Her  Ma|60ly's  said  teniioif  of  Bombay." 
Bft3e--fl 
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Before  Mr.  Jtutiee  Ranade  and  Mr,  JuHioe  Crowe. 

In  BB  PANDURANGGOVIND  and  othww.  • 

OrlmlBAl  Ptooeem^  Oode  ^Aol  V  o!  1898),  Seos.  144,  146,  486  and  489 — Dispute  about  right  t6 
porfomi  servloe  In  a  pnbUo  temple— Hotloe— High  Oonrt — High  Gourt*B  criminal  revisional 
JurlBdlotloD. 

A  HagfBtrate  profetslug  to  aot  under  section  146  of  the  Grlmlnal  Procedure  Code  f  Act  V  of 
1898)  is  bounA  ko  follow  the  proper  procedure.  He  must  set  forth  the  grounds  on  which  be  is 
Mtisfled  that  there  Is  a  dispute  likelj  to  cause  a  breach  of  the  peace.  He  is  bound  to  issue  notices 
to  all  parties  conoemed^so  ae  to  give  them  an  opportunity  to  put  in  their  respective  claims.  And 
his  order  should  not  Interfere  with  4he  rights  of  the  parties  as  determined  bj  previous  decisions 
of  the  Civil  Court. 

A  dispute  relating  to  the  rlffht  of  performing  rellgloas  service  In  a  public  temple  when  it  is 
likely  to  cause  a  breach  of  the  pubUo  peace,  falls  iinder  section  .146  of  the  Criminal  Procedure 
Code  ( Act  T  of  1898 ). 

The  High  Court  ordinarily  has  no  Jurisdiction  to  Interfere  with  an  order  under  Chapter 
XIX  of  the  Criminal  Procedure  Code  ( Act  V  of  1698 ),  which  Is  not  a  proceeding  within  the 
meaning  of  section  486  of  the  Code  :  hut  when  the  Magistrate  exceeds  his  jurisdiction  undet 
aeotion  144  or  146t  the  High  Court  has  powar  to  Interfere  under  its  revisional  jurisdiction 
(  section  489 ). 

A  dispute  arose  between  certain  classea  of  priests  attached  to  a  Hindu  temple,  about  the 
tight  of  performing  a  certain  religious  service.  On  the  complaint  of  one  of  the  parties,  tho  Magis- 
trate of  the  district,  purporting  to  Act  under  section  146  of  the  Code  of  (jriminal  Procedure 
(  Act  V  of  1898),  passed  an  •x-pcorU  order  prohibiting  the  other  party  from  talcing  any  part  in 
the  said  service,  iJthough  both  partlee  bad  been  previously  declared  by  the  Civil  Court  to  be 
entitled  to  officiate  at  the  service. 

Etli^  that  the  ord^r  was  Illegal,  and  opposed  to  the  provisions  of  section  14S  of  the  Code. 
(NOTE :  This  case  has  been  considered  in  2  Bom:  L:  B.  88.  Bef*   25    All. 
637;  25  Bom.  179;  1  Bom«  L.  B.  416;  4  Bom;  L  B.  582  ). 

Applicati(»¥  for  revision  nnder  section  435  of  ihe  Criminal  Procedure 
Oode  (  Act  V.  of  1898  ). 

The  applicants  were  the  Shevadlmiris  or  hereditary  priests  attached  to  the 
temple  of  Shri  Pandorang  at  Pandharpnr. 

There  were  seven  classes  of  Shevadharie^  viz. :  (1)  the  Pujaris^  (2)  the 
EardaSy  (8)  the  Benaria,  (4)  the  Dingres,  (5)  the  Divixtea,  (6)  the  Danges 
and  (7)  the  ParicharackB. 

The  Badvee  were  the  chief  priests,  managers  and  overseers  of  the  temple« 
On  the  6th  leptember,  1899,  one  Dnyaneshver  Dadaji  Badve  made  a  complaint 
to  the  District  Magistrate  of  Sholapnr  to  the  following  effect : — 

**  While  performing  on  behalf  of  our  yajmana  the  Alankar  puja  of  the 
deity  Shri  Pandurang  in  accordance  with  the  decisions  of  the  High  Court, 
the  Benaria  who  have  no  right  to  attend  that  puja,  in  spite  of  the  Magistrate's 
orders  to  that  effect  passed  from  time  to  time,  assemble  there  without  any 
cause  and  offer  resistance  to  us.  I,  therefore,  ptay  that  you  will  be  good 
enough  to  order  the  faujdar  to  take  steps  preventing  the  ^enaris  from  offering 
resistance." 

The  District  Magistrate  forwarded  the  application  to  the  First  Olass 
Magistrate  for  report* 

Thereupon  the  First  Olass  Magistrate  made  a  report  to  the  following 
effect : — 

■    . » .  —      .'i.  ■     ■  ■  "fc 

I  CiriQitaal  Reviflton,  yo.  a^  of  1890* 
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''  In  a  case  between  the  Badvu  and   the  £Aa«adAaH^  with    re^rd  to 
the  Alankar  puja  which  was  recently  tried  by  me^  I,  on  a  consideration  of 
the  evidence  in  that  case,  expressed  my  opinion  to  the  effect  that  the  Benarisi 
have  no  right  whatsoever    to  attend    while  the    Alankar  puja  is  being' 
performed.  " 

On  receipt  of  this  report  the  District  Magistrate  without  issuing  any 
notice  to  the  Benaris  or  the  other  Shevadharia  passed  an  ex-parte  order  as 
follows  :— 

"  There  appears  to  be  a  dispute  with  regard  to  the  AlankoT^  puja. 
But  looking  to  the  practice  continued  from  former  times,  it  seems  that  the> 
Badvea  only  have  the  right  to  perform  this  puja.  MoreoTer,,  in  the  orders 
passed  by  the  High  Oourt  it  has  been  decided  that  only  the  Badvea  should 
perform  this  puja.  The  Benaria  and  other  Shevadharia  have  no  right  at 
all  to  perform  this  puja.  Therefore,  should  the  Shevadharia  or  any  other 
persons  cause  obstruction  to  the  Badvea  during  the  performance  of  this  puja, 
the  police  should  remove  the  said  obstruction  of  theirs  and  if  necessary  the 
persons  causing  obstructiou  should  be  sent  out  of  the  temple.  The  Badvea, 
whenever  they  may  have  an  occasion  to  perform  euob  puja^  should  give 
intimation  thereof  to  the  police." 

In  accordance  with  this  order  the  chief  constable  of  Pandharpur  went. 
to  the  temple  on  the  18th  of  October,  1899,  and  prevented  all  the  Shevadharia 
from  performiug  their  respective  duties  at  the  time  of  the  Alankar  pujcu 

Thereupon  the  Skevadhofria  applied  to  the  High  Court  for  a  reversal  of 
the  District  Magistrate's  order,  as  being  illegal  and  mtra  virea% 

The  High  Court)  called  for  the  record  of  the  case. 
(?.  >S.  Rao  for  applicants. 

Bao  Bahadur  Vasudev  JaganaA   SirUhar,  Qovemmept  Fleadefi  foi  , 
the  Crown. 

Inverarity  (  with  N.  0,  Ohandavarhar  )  Ibr  opponents. 

Ranadb,  J.: — This  is  an  application  for  the  revision  of  an  order  passed 
by  the  District  Magistrate  of  Sholapur.  The  order  was  to  the  following  effect: — 
'*  There  appears  to  be  a  dispute  about  the  Alankar  puja  fservice).  But 
looking  to  the  past  practice,  the  Badvea  alone  have  the  right  to  perform-  this 
service  and  the  High  Court  of  Bombay  has  also  decided  that  the  Badves  alone 
should  perform  this  puja.  The  ^Benaria  and  other  Shevadharia  ( temple- 
servants  )  have  no  right  at  all  to  perform  this  service.  For  this  reason,  if 
the  Shevadharia  or  other  persons  obstruct  the  Badvea  at  the  time  of  thia 
service,  the  police  should  remove  the  obstraotioQi  And  if  necessary  those  wha 
cause  the  obstruction  should  be  expelled  from  the  temple  during  this  service^ 
The  Badvea  should  give  information  to  t^  polioe  when  the  eerrioe  is  to  be 
performed. 

''  A  copy  of  this  order  should  be  sent  to  the  ohief  oonstable  at  Pandhih 
rpur,  and  the  applicant  be  informed  in  writings  and  thia  proceeding  should  be^ 
returned*    Dated  10th  October.  1899." 

The  applicants  seek  revision  on  the  following  grounds^  namely,  (1)  that 
the  District  Magistrate  passed  the  order  em^arte  \  (2)  that  the  District  Magi»t 
trate  had  no  jurisdiction  to  interfere  with  the  rights  of  the  applicants  ;  (3) 
that  the  District  Magistrate  misoonstrued  the  decisions  and  deorees  of  the 
Civil  Courts;  (4)  that  the  District  Magistrate  assumed  to  himself  the  powers 
of  a  Civil  Court ;  (6)  that  the  District  Magistrate  should  have  referred  t^& 
eom  plainant  to  a  Civil  Court, 
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The  &ot8-c^f  fibexaae  aa  dbolosed  by  the  record    appear  to  be  that  &n^ 
Dnyandev  Badve  applied  to  the  District  Magistrate  on  6th    September,  1899,. 
that  while  performing  Alankar  puja  for  one  of  his  yajmans,  the  Benaris  (  a 
elass  of  temple* servants  or  Shevadharis  whose    names  are    not  specified  in 
the  petition  )  obstructed  him  without  right  and    offered    resistance,  and  the 
complainant  asked  iihat  orders  may  be  iss^ned  to  remove  the    obsferucfcion.    The 
petition  was  forwarded  i)y  the  District  Magistrate  to  the  First    Class  Magis- 
trabe,  who  reported  that  in  another  case  tried  by   him    between    Badvea  and 
Shevadharia,  when  the  dispute  was  about  Alankar  puja,  he  had   come  to  the 
conclusion  that  the  B^naria  had  no  right  to  perform  the  Alankar  puja.    The 
inquiry  to  which  the    First   Class  Magistrate  referred  was  held  on  the  com- 
plaint of  one  Sadashiva  Badve  brought  against    certain    Shevad/iaris,  twenty* 
•one  in  number.    Three  of  the  present  applicants  were   parties  to    this  prooee- 
-ding^and    they  represented  three  classes  of  Shevadharis,  namely,   Pnjaris, 
Benaris,  and  Dingree.    The  ftrst  Class  Magistrate  on  Sadashiva's  application 
issued  notices  to  thirteen  of  the  opponents  to  show  cause  why  they  should  not> 
pass  security-bonds  for  Re.  500  each.    The  First    Class   Magistrate    held  aa 
inquiry  and  came  to  the  conclusion  that  under  the  High  Court  decisions,    the 
Fujaris  had  the  right  to  render  certain  services  at  the  time  of  the    Alankar 
Pit ja,  but  the  B€ndjrts  and  iXnprss  4|ad  no  particular  function  at   the  puja 
and  that  the  Badvea  had  the  chief   right  of  management.    The   Magistrate^, 
however,  found  that  as  a  matter  of  fact  no  obstruction  had  been  caused  by  the 
'  opponents^  who  were  thereuj^n  discharged  on  2nd  August,!  899.  About  the  same 
time  a  proceeding  bad  been  ipstituted  on  the  initiation  of   the  chief  constable 
-on  the  5th  July,  1899,  requiring  both  Badvea  and  Shevadharia  of  all  classes  to 
pass    security^bonds.  This  proceeding    was  also   dropped   by    the  order  of 
the  same  J^rst  Class  Magistrate  on  2nd    August,   1899.  These  proceedings 
appear  to  have  been  referred  to  in  the  First  Class  Magistrate's  report  submitted 
ly  him  to  the  District  Magistrate  on  the  petition  of  Dnyandev  Badve  dated  6th 
^ppbember,  1899.    The  District  Magistrate  appears  to  have  been  satis&ed  that 
there  was  a  dispute,  and  passed  his  order  on  10th  October,  1899,  which    was 
very  general  in  its  term  end  applied  to  all  Shevadharia,  of  whom    there  are 
•seven  classes.    The  Chief  Constable  took  action  on  the  order  of  the  District 
Magistrate,  and  prevented  one  of  the   Shevadharia  from    taking    any  part  in 
the  Alankar  puja,  and  thereupon  one  representative  of  each  of  the    Shevad- 
haria, seven  in  number,  have  presented  this  revision  application. 

The  first  point  for  eonsideration  in  this  case  is  whether  this  Court   has^, 
tn  the  exercise  ef  its    revisionary  powers,  jurisdiction  to   interfere  with  the 
2)i8trict  Magistrate's  order.  The  decision  of   this  question   depends   upon  the 
inquiry  under  what  section  the  District  Magistrate    passed  his  order.  The 
iirder   makes  ^mention  of  no  particular   section.   The    Qovernment    Pleader 
^8uggested  only  two  sections  under  which  the  order  could  have  been  passed-? 
section  144  and  «eetion  1"^  of  the  Criminal  Procedure  Code,  It  is  evident, 
from  the  mention  of  the  existence  of  the  fast  of  a  dispute  in  the  DistHrjjct  Magi- 
strate's order,  that  he  had  in  view  sections  145, 146, 147,  and  not  section  144. 
7hls  latter  section  has  reference  to  temporary  orders  in  urgent  cases  of  nuisance. 
The  section  gives  juirisdiotion  where  ui^noy  exists  independently  of  dispute. 
The  ordei^  under  section  l44  has  to  be  directed  to  particular  indjividuals  or  to 
tAie  public  generally  enjoining  particular  acts  or  abstentions,  and  it  is  in  its  very 
^ature  a  temporary  oider.  Tao  presenl^erder  fulfils  none  of  th^se    conditions. 
An  order  under  section  145,  on  the  other  hand,  presupposes  a  dispute  likely 
'i)o  cause  a  breach  of  the  peace,  and  in  making  it,  a  Magistrate  may  take  action 
#n  the  report- of  the  p>Uoe  Off  on  other  inCprm^tion.  The  dispute  i»  this   Qi#^ 
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<^opR  not  relate  to  the  possession  of  any   land,   &o. ;  but  it   has   been  held  in 
jifiUiamraad  Mudiar  v,  Kunji  Ghek  Miisaliar  (l)  that   the  claim  to  perforrn 
a  religious  ceremony  in  a  mosque,  where  it   is  the   subject   of  an  apprehended* 
dispute,  falls  under  section  145.      The  present  case   thus  comes  under  Chapter 
XII  of  Criminal  Procedure  Code.  The  High  C'»urt  has  ordinarily  no  jurisdiction 
t*>  interfere  with  the  order  tmder  Chapter  XII  which  is  not  a  proceeding,   but' 
when  the  Magistrate  exceeds  his    jurisdiction    under    sections   144,  145,  the 
High  Court  has  power  to  interfere  fn  its  extraordinary  jurisdiction  to  set  the 
order  aright — Reid  v.  Richardson  i^)  \  Ananda   Chandra    v.    C<trr    Stephen 
(•^  ;  Agra  Bank  v.  Leish'man  (^) ;  Queen- Kmprens  v.  Lakhvtidaa  W.    As  there 
was  eviiience  <»n  which  the  District  Magistrate  could  act,  namely,  the  Police  and 
Mj^ristrate's  inquiries  and  reports,  and  the  District  .Magistrate  was  satisfied  that 
there  wai  dispute,  there  is  no  doubt  that  thp  Migistrate  had  jurisdiction  ;  bat 
he  was  boun«l  to  follow    the   proper    procedure.   It  does  not  Hppear  that   the 
District  Magistrate  in  this  case  followed  the  procedure  laid  down.  Several  defect<» 
in  the  procedure  ra^y  be  noticed  in  this  place.    (1)  In    the-  first   instance,  the 
District  Magistrate's  order  does  not  set  forth,  as  the  law  requires,  the  grounds 
on  which  he  was  satisfied  that  there  was  a  dispute  likely  to   cause  a  breach    of 
the  peace.  The  only  two  proceedings  to  which  his  attention  was  driwn   resulted 
iti  an  acquittal  o^  the  perstms  charged,  The  other  proceeling  took  place  several 
•  years  before,  and  was  noc  sufficient  to  give  jurisdiction.  (2)  The  compiainc  did 
not  specify  the  persons  against  whom  the  protection  of  the  District  Magistrate 
^as  asked.  The  original  complaint  was  against  Benaria  generally   without  any 
particulars  being  specified.  In  the  two  complaints  brought  to  his  notice,  certain 
persona  were  named,  but  they  did  not  include  all  the  Shevadharis  to  whom 
his  order  has  been  made  to  apply.  The  section  requires  that  the  parties  concerned 
should  be  named  specifically,  for  they  are  to  be  served  with    notices  to  attend 
the  Court  and  state  their  case  bo  the  District  Magistrate.  (3)  No    such  notice 
was  issued  in  this  case  and  the     parties  concerned  had  thtia    no  opportunity 
to  pub  in  their  respective  claFm8.The  Qovemraenfe  Pleader  admitted  that,  in  so 
far  as  Dnyandev  Badve's  camplaint  is  concerned,  the  order    was    an  ex-parU 
order  and  not  passed  on  any  inquiry  such  as  is  contemplated  by  the    sections. 
(4)  The  case  is  not  covered  by  proviso  to  clause  (iv),  foe  that  proviso  relates  to 
the  attachment  of  the  property.  There  was  no  such  attachment,  but  a  definite 
order     in     favour  of     Badvea    as  a  class    and   to    the    prejudice  of    the 
Shevadharis  generally,    (5)  The  order  interferes  with  the  decree   passed  by 
the  High  Coui^t.     On&  of  these  decrees  reooenised  the  rights  of  the    Pujaria 
to  take  part  in  the  Alankar  Puja  as  held    by  the   First    Class.  Magistrate, 
ffhis  remark  applies  to  the  other  Shevadharis  also  to  less  extent, 

'  '  *  Jn  thes^  several  respects,  th«  procedufe  followed  by  the  District  Magis- 
trate appears  to  be  defective.  It  was  held  in  Queen  Empress  v,  Gobind 
Chandra  Das  (6)  that  it  is  obligatory  on  the  Magistrate  to  inform  the  parties 
concerned  of  the  grounds  of  the  report  or  complaint  before  he  makes  an  order 
tinder  section  145.  It  is  also  the  duty  of  the  Magistrate  to  ascertain  who  are 
the  parties  concerned,  and  give  them  notice  before  he  makes  his  final  orders — 
Ram  Ohandra  Das  v.  Monohur  Roy  iV;  Frotap  Narain  Singh  v.  Raj*^ndra 
Narain  Si'tigh  (8).  An  order  is  bad  if  all  the  parties  interesned  are  not  made 
parties — Behary  Loll   v.  Darby  (^).  Following    the  authorities    quoted    above, 


(1)  (1887)  11  Mad.,  3i3,  (5)  (1889)  14  Bom.,  165. 

(2)  (1887;  14  Cal.,  361.  (G)  fl893)  20  Cal.,  620. 

(3)  (1891)  19  Cal.,  127.  (7)  (1893)  21  Cal.,  2J. 

(4)  (1894)  18  Mad.,  41.  (8)  (1896)  24  Cal,  56. 

(9)  (1894)  21  Cal..  916. 
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we  rnnsB  hold  that  the  procedure  followed  by  the  District  Hagifltnite 
defective,  and  that  hi^  order  must  be  set  aside.  The  District  Magistrate 
should  re-hear  the  case  after  making  all  the  persons  interested  parties, 
and  receiving  the  evidence  they  may  produce  before  him,  and  pass  a  fresh  order* 
Order  set  aside  and  oaae  remanded  for  further  hearing. 


VOLUME  XXV^ 

1900  April  10,  I,  L.  B.  2b  Bom.  46. 

Before  Mr.  Justice  Pareons  and  Mr.  Jtbstiee  Banade. 
IMPERATBIX  V.  RUDBA.  • 

Xridenoe—  Dying  declaration— Indian  Penal  Code  (  Act  XLV  of  1860  ),  8eo.  896. 

Appellant  was  convicted  and  sentenced  to  transportation  for  life  on  a  charge  cf  6acohj, 
The  most  material  evidence  for  the  prosecution  waB  the  statemeat,  in  the  nature  ol  a  djing' 
declaration,  made  to  the  jamadar  of  police  by  one  Fakiria  Shimpi,  who  leoeived  wossd^ 
during  the  dacoity  and  who  died  before  the  trial  commenced. 

The  Assistant  Surgeon,  who  made  the  post-maiUm  examination  om  the  deceased,  «a» 
not  called,  being  on  leave,  but  the  Civil  Surgeon,  on  a  perusal  of  the  notes  left  by  tba  Assfetenfr 
Burgeon;  gave  evidence  that  the  cause  of  death  of  the  deceased  was  pneumonia  aggraTated  by  • 
stab.  In  the  notes  themselves  no  cause  of  death  waa  given,  and  there  was  no  mdence  aa  to 
how  the  pneumonia  was  aggravated.  No  explanation  was  given  as  to  how  the  opinkm  wa» 
formed  that  the  pneumonia  was  aggravated  by  the  injury,  and  there  was  nolhi&g  in  Ibr 
notes  to  support  it. 

Held,  that  the  statement  of  the  deceased  ought  not  to  haw  been  admitted  in  etidense  te 
the  abeenoe  of  evidence  to  show  that  his  death  was  caused  or  accelerated  by  the  iriwimli 
reotived  at  the  dacoity,  or  that  Uie  daooi^  was  the  transaction  which  resulted  in  his  deailL 

Appial  from  the  oonviction  and  sestenoe  recorded  by  B.  J.  O.  Lrad, 
Sessions  Judge  of  Dharwar. 

The  aooused  was  tried  (  witii  two  others  )  on  a  ofaarge  of  dsMitj  mrfer 
Section  896  of  the  Indian  Penal  Code  (  Act  XLV  of  1860  )  by  the  SessioM 
Judge  assisted  by  two  Assessors.  The  Judge  differing  from  both  the  AioaceBei» 
found  the  aooused  guilty  of  the  offence  charged  and  sentenced  him  to  tsaneporta* 
tion  for  life. 

The  case  for  the  prosecution  was  that  the  accused  was  one  of  the  guig  cf 
daooits  who  attacked  and  looted  a  wedding  procession,  and  during  the  aSiay 
the  accused  stabbed  the  deceased  Fakiria  Shimpi.  The  <kooity  todc  place  on 
the  evening  of  the  12th  August,  1899.  A  statement,  made  Iqr  the  deceased, 
was  recorded  by  a  police  jamadar  on  the  13th  August,  because  be  thought 
that  the  deceased  was  on  the  point  of  death,  and  the  Magistrate,  who  bad  been 
sent  for,  had  not  arrived.  In  that  statement  the  deceased  stated  that  tiie 
aooused  gave  him  a  stab  on  the  right  side  of  his  chest.  The  deceased  died  on 
the  20th  August.  The  conviction  and  sentence  were  mainly  based  upon  the 
allejp;ed  dying  declaration  and  the  deposition  of  one  witness.  The  accused 
pre&rred  an  appeal,  urging  (  inter  alia)  that  the  so  called  dying  declaration 
was  not  properly  recorded^  and  should  be  left  out  of  consideration,  and.  tha^ 
the  evidence  oi  the  witness  on  whom  the  Judge  rehed  was  unreliable. 

Mahadeo  B.  Chaubal,  for  the  appellant  (  accused  ). 

Rao  Bahadur  Vatudev  J.  Kirtikar  ( Qovemment  Pleader  )  for  the 
Crown. 

Parsons,  J,  : — The  dacoity  is  alleged  to  have  taken  plaoe  on  the  evening 
of  the  12th  August,  and  clothes  and  ornaments  to  the  value  of  some  Ra.   2,750 

I  Criminal  Appeal,  No.  88  of  1900. 


Digitized  by 


Google 


I.  LB.  86  Bom.  46.  19 

«te  said  to  "have  been  stolen,  of  which  a  siWer  tolbandi  and  a  few  clothes  only 
have  been  recovered.  Nothing,  however,  was  found  in  the  possession  of  the 
appellant,  who  was  the  acoused  No.  1  in  the  Sessions  Court  and  he  was  con- 
victed by  the  Sessions  Judge  solely  because  the  latter  saw  no  reason  to  distrust 
the  dying  declaration  of  Fakiria  Sbimpi  and  the  deposition  of  witness  No.  1. 
The  Assessors  were  of  opinion  that  he  was  not  guilty,  We  think  that  the 
charge  is  not  proved  against  him.  The  declaration  of  Fakiria  Sbimpi  must  be 
eliminated  from  the  evidence.  It  was  made  on  the  13th  August,  and  Fakiria 
died  OB  the  20th.  The  Assistant  Surfi^eon,  who  made  the  post-mortem  examina- 
tion, has  not  been  examined  as  a  witness.  The  Sessions  Judge  says  as  to  this  : 
^The  Civil  Surgeon  had  to  be  asked  to  give  his  opinion  upon  the  Assistant 
Surgeon's  notes  of  the  post'-mortem,  his  handwriting  being  proved  by  the  com- 
pounder, because  the  As^tant  Surgeon  had  gone  on  leave:  the  proceeding  appeared 
to  be  somewhat  objectionable,  but  under  the  circumstances  was  unavoidable.  The 
opinion  of  the  expert  was,  however,  in  favour  of  the  defence,  and   the   charge 

SaiBst  the  accused  reduced  itself  naturally  to  one  of  dacoity  alone/'  The 
vil  Surgeon  says  :  ''  From  those  notes  I  find  that  the  corpse  had  a  wound 
in  the  right  axilla.  Also  one  of  the  ribs  was  fractured.  From  the  report  and 
the  facts  it  contains  I  am  certain  that  the  cause  of  death  was  pneumonia.  The 
paevmonia  was  aggravated  by  the  injury,  though  not  caused  by  it :  the  adhe- 
sions point  to  chronic  lunff  disease,  aud  I  consider  the  man  must  have  been  ill 
before.  From  the  notes  I  am  of  opinion  that  the  wound  was  not  such  as  would 
be  Ukely,  in  the  ordinary  course  of  nature,  to  cause  death/'  No  explanation  is 
given  as  to  how  the  opinion  was  formed  that  the  pneumonia  was  aggravated  by 
tke  injury^  and  there  is  nothing  in  the  notes  to  support  it.  The  cause  of 
death  is  not  mentioned  in  them.  In  the  absence  of  evidence  to  prove  that  the 
death  of  Fakiria  Shimpi  was  caused  or  accelerated  by  the  wounds  received  at 
the  dacoity,  or  that  it  was  the  transaction  which  resulted  in  his  death,  his 
declaration  ought  not  to  have  been  admitted  in  evidence. 

There  remains  only  the  statement  of  the  complainant.  The  delay  in 
naming  the  accused  as  one  of  the  dacoits  is  such  as  to  render  the  evidence  of 
tittle  value.  The  reason  given  for  not  telling  the  village  officers,  namely,  tbat 
the  complainant  was  a  stranger  and  the  decoits  were  of  the  same  village  as 
these  officers,  is  not  true  because  the  accused  was  not  an  inhabitant  of  the  same 
village  as  those  officers.  The  further  reason  that  he  thought  it  better  to  men- 
tioa  all  the  names  at  one  time  is  also  untrue,  because  the  accused  No.  3  was 
then  and  there  in  the  custody  of  the  village  officers,  and  was  named  by  the 
complainant.  Besides,  if  he  would  not  toil  the  villas2;e  officeni,  there  was  no 
reason  why  he  should  not  have  told  Fakiria  Pinjar^  Fakiria  Kurbav,  Shamava 
and  Gadigyavva,  and  he  gives  none.  The  accused  is  an  inhabitant  of  the 
tame  village  as  the  complainant  and  was  known  to  him  before,  and  the  &ct  that 
he  did  not  mention  his  name  at  once  throws  great  doubt  upon  his  after  iden- 
tiftoatien,  pattioularly  when  the  witnesses  Nos.  2  and  3,  who  were  spectators  or 
tictims  of  the  dacoity  and  who  also  knew  the  accused  No.  1  before,  say  that 
they  did  not  see  kirn  at  it.  Very  little  weight  seems  to  havo  been  attached 
to  the  evidence  aft  the  time,  because  we  find  that  the  house  of  the  accused  was 
not  searched  till  the  18th,  and  he  was  not  arrested  till  the  19th. 

We  reverse  the  conviction  and  sentence  passed  upon  the  appellant,  acquit 
him  of  the  offence  charged,  and  direct  that  he  be  set  ao  liberty. 

Conviction  and  $intence  reversed. 
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Before  Mr.  Justice  Parsons  and  Mr.  Justice  Ranade. 
J.Y  iiJ5;  GQVIND  HANMANT .♦ 

Criminal  Prooodure  Coda  (  Act  V  of  1898  ),  See.  250— Application  for  an  order  that  a  persott 
should  prive  sooarlfcy  to  keep  the  pcnoo— Hofiisai  of  application — Compeniation  under  Section 
250  of  Griuiinal  Procadure  Code  (  V  of  1898  ). 

To  justify  tbo  application  of  Section  250,  a  person  must  be  accused  before  a  Magistrate  of  ail 
ofleuco  triable  by  a  Magistrute. 

A  applied  to  a  Ma^strate  of  the  First  Class  to  order  B  to  give  security  to  keep  the  peace 
H  Spcfcion  107,  Criminal  Procedure  Code,  1898  ).  The  Magistrate  after  inquiring  into  the  matter 
discharged  B  under  sect  ion  119  of  the  Criminal  Procedure  Code  and  directed  A  to  pay  B  Rs. 
60  as  compensation  under  section  250  of  the  Code. 

Held,  ttfat  the  award  of  compensation  was  illegal.  The  institution  of  proceedings  under 
'section  107  of  the  Criminal  Procedure  Code  wks  not  an  accusation  of  an  offence  triable  by  » 
Magistrate  \^'ithin  the  moaming  of  section  250  of  the  Code. 

Quesn-Emprtss  v.  Lakhpat  (1)  foUqwed.      ^* 

i  RiFftnENCic  under  section  438  of  the  Criminal  Procedure  Code  (  Act  V  of 

1898  )  by  F.  C.  O.  Beamari,  Seasions  Judge  of  Belgaum, 

One  Oovind  Hanmant  Kulkarni  applied  under  section  107  of  the  Criminal 
Procedure  Code  (  Act  V  of  1898  )  to  the  First  Class  Maf^istrate  of  Belgaum  to 
order  Rachaya  bin  Chenbasaya  to  give  security  for  keeping  the  peace. 

The  Magistrate  after  inquiring  into  the  matiter  discharged  R  ichaya  under 
section  119  of  the  Code  and  at  the  same  time  passed  an  order  under  iseotioa  250, 
directing  the  applicant  to  pty  Rs.  50  as  compensation  to  Rachaya, 

The  Sessions  Judge  being  of  opinion  that  this  order  for  compensation  was 
illegal,  referred  the   case  to  the  fiigh  Court  uuder  section  43*<  of  the  Code. 

The  reference  was  argued  before  Parsons  and  Ranade,  JJ. 

N.  P.  Patankfir  for  applicant. 

There  was  no  appearance  for  the  opponent. 

Parsons,  J  : — The  applicant  moved  the  Magistrate  to  take  security  from 
the  opponent  to  luep  the  pe^ice.  The  Magistrate  issuei  the  necessary  noticeg 
and  enquired  into  the  matter  under  section  117,  and  discharged  the  opponent 
undar  section  119  of*  the  Criminal  Procedure  Code.  He  further  directed  the 
applicant  to  pay  the  opponent  the  sum  of  Rs.  50  under  section  250  of  the 
Baid  Code. 

It  is  objected  that  this  latter  order  is  illegal.  The  objection  seems  good. 
To  justify  the  application  of  section  250  a  person  must  be  accused  before  a  Ma- 
gistrate of  an  otieuoc  triable  by  a  Magistrate.  Here  the  opponent  was  not  accu^^ed 
of  having  committed  any  offence  The  only  charge  hear<l  against  him  was  that 
he  waa  likoly  to  do  soije  act  that-would  probably  occasion  a  breach  of  the  peace, 
and  that  it  was  nccc.'^ary,  therefore,  that  he  should  give  security  for  keeping 
ihc  p.act;,  This  is  not  a  case  that  fills  within  the  purview  of  section  250  We 
agree  on  this  pnut  wioh  the  Allahabad  High  Court  in  Queen- Empress  "7, 
Lakhpat  (2). 

We  reverse  the  order  of  compensation. 

Order  reversed^ 


•  Criminal  Reference,  Nj.  5  of  1900. 
(1)  ( 16Q3  )  15  AU.,  365.  (2)  (1893)  15  AH.,  365. 
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\m  July  19.  ,./  .  I.  L.  B/26  Bom.  90. 

Before  Mr.  Justice  Ranade  aivJ  Mr.  Jtiatice  Fulton. 

QUEEK-EMPRESS  v.  anant  pukanik  $ 

Criminal  Procedure  Code  (  Apt  V  of  1898),  Scob.  196  and  135— Sarction    to  prosecute— Joinder 

of  ch?-rgas — Trial  for  moro  than  one  ofieuce— OfEenoes  falling  under  two  definitions. 

The  accused  was  committeu  for  trial  before  a  SessionB  Court    on    ft    charge   of   abetment   of 

dacoity.  under  section  116  o|  the  Indian  Penal  Code  (  Act  XLV  o(  1860  ).    In  the  course   of  the 

trial  the  Assistaab  Sessions  Judge  added  an  alternative  charge  under,  jieotfon    611    of  the    Code 

•  and  sentenced  the  accused  under  sections  895,  116  and  511  of  the  Indian  Penal  Code  fAct  XLV 

of  1860  ). 

lii  appeal  the  Sessions  Judge  held  %hat  the^/evidenee  disolosed  the  offence  of  an  attempt  to 
commit  the  offence  of  collecting  arms,  &c.,  ..with  .intention  of  waging  war  against  the  Queen, 
under  section  129,  and  as  no  cnarge  under  tl^at  section  could  be  frad;ned  for  want  of  the  sanction 
'  of  Gavernmeut  under  section  196  of  the  Criminal  Procedure  Coae  (  Act  V  of  1898  ),  the  accused 
could  not  be  brought  to  trial  at  all.  He,  therefore,  reyersed  the  conviction  and  acquitted  the 
accused.  , 

.  Heldf  Creversin^g  the  order  of  Acquittal],  that ihe  mere  fact  that  no  charge  for  the  graTer 
offence  under  section  122  of  the  Indian  Penal  Code  [XLV  of  18^0]  eould  be  framed  for  want  of 
Governmont  sanction,  did  not  render  the  trial  for  the  minor  offence  of  attempting  or  abetting 
dacoity  either  irregular  or  ttle^aL    - 

Per  Fdlton,  J.  : — According  to  the  2nd  clause  of  section  285  of  the  Criminal  Procedure  Code 
(Act  V  of  1898  ),  if  the  accused  Abetted  an  offence  under  section  122  of  the  |?enal  Code,  and 
by  the  tame  speech  also  attempted  or**abetted  the  offence  of  dacoltj,  he  oeuld  ^e  tried  for  each 
of  these  offences ;  but  as  that  section  is  controlled^  as  regards  the  offence  against  the  State,  by 
-  the  provisions  of  section  196  of  the  Criminal  Procedure  Code,  its  o'jperation  in^  this  case  i&  res- 
tricted to  the  minor  offoace  for  which  the  a'&cu^ed.  could  legally  be  charged  and  tried. 
Q  u«en'Empr:'3S  v.  Karigowda  (1)  and  In  re  Nagarji  (2)  distinguished. 

Appral  by  the  Locil  Qovernmeut  under ,  .section  417  of  the  Code  of  Cri- 
juinal  Procedure  (  Act  V  of  1898  )  from  an  order  of  acquittal  paased  by  R. 
Kaight,  Sessiions  Judge  of  Satara.  . 

The  accusef]  was  originally  charged  under  section  116  of  the  Indian  Penal 
Code  (  Act  XLV  of  18G0  )  with  abetment  of  dacoity  under  the  following  circu- 
mstances as  stated  by  the  Sessions  Judge  :  — 

**  in  June,  1900,  a  Mang  named  Dasrya  was  arrested  by  the  police  for 
complicity  in  certfiiu  dacoities.  B^rom  hfn:  the  authorities  learnt. that  a  certain 
Brahmin  had  been  moving  about  among  the  ilangs  in  this  district  endeavour- 
ing to  collect  men  to  *'  march  to  Pratapgid,  loot  the  Mahabileahyar  treasury, 
sl.iughter  the  Saheb  log,\oot  other  treasuries,  go  to  Pooiia,  loot  the  jail  and 
release  Til'ik. 

*'DKsrya  named  anotber  Mang,  Fakira,  as  cognizant  of  the  plot.  He 
was  qu^atioaod,  ariS  C3rroborated  Disry^v,  and  in  his  po5!«QP8ion  were  found  a 
,nu  nber  cX  dhotis  and  other  garments  much  superior  to  the  common  apparel  of 
his  class.     These,  he  said,  the  Brahmin  had  given  him. 

"  At  tLib  time  the  accused,  who  happened  to  be  in  Satara,  saw  Fakira  in 
police  custody.  Thereon  he  went  to  the  Sheristedar  of  the  District  Superinten- 
dent of  Police,  au  Mcqu  lintance  of  his,  and  asked  him  to  recover  from  Fakira  the 
money  due  for  ceri/iiu  clothes  which  he,  accused,  had  purchased  for  him  from 
Kjwturchaud,  a  trader  of  this  city.  The  Sheristodar  mentioned  this  to  the 
Chief  Constable,  and  the  identity  of  the  accused  with  the  Brahmin  conspirator 
was  immediately  eistablibhed. 

**  Inquiries  were  made  of  K'^sturchand,  from  whose  books  it  was  ascerta* 
ined  that  the  accused  had  purchased  of  him  garments  similar  to  those  found 
with  Fiikira,  and  the  accused  was  tlien  taken  by  the  police  and  placed   before 


9  Criminal  Appeal,  No.  128  of  1900. 
( 1  )  (  1894  )  19  Bom.,  61.  <  2 )  (1894)  19  Bom.,  840. 
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the  Dliitriot  Magistmte  and  the  Distiiot  Superintendent:^  in  whose  presence  he 
made  a  certain  statement*  Further  investigation  was  made  and  some  small 
corroboration  of  the  Mang's  story  was  obtained,  and  aocnsed  was  eventQally 
oommitted  for  trial  on  a  charge  of  abetment  of  dacoity.* 

In  the  course  of  the  trial  the  Assistant  Sessions)  Judge  of  Satara  added 
an  alternative  charge  under  section  611  of  the  Indian  Penal  Code,  and  convicted 
the  accused  of  either  instigating  or  attempting  to  commit  dacoity  under 
sections  395, 116  and  511  of  the  Code  and  sentenced  him  to  eighteen  months' 
rigorous  imprisonment. 

On  appeal  the  Sessions  Judge  held  that  the  evidence  disclosed  the  offence 
<>f«n  attempt  to  collect  men  with  the  intention  of  waging  war  ac^ainsl  the 
Queen  ;  that  the  assused  ought|  therefore,  to  have  been  charged  under  section 
122  of  the  Indian  Penal  Code  ;  and  that  as  the  charge  could  not  be  framed 
under  section  122  for  want  of  the  sanction  of  Qovemmeut  under  section  196 
of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ),  he  ought  not  to  have  been 
prosecuted  at  all.  The  Sessions  Judge,  therefore,  quashed  the  conviction  and 
sentence  and  aci^uitted  the  accused. 

Against  this  order  of  acquittal,  the  Local  Government  appealed  lo  the 
High  Court. 

Bao  Bahadur  Va»udev  J,  Kirlihar  (  Qovernment  Pleader  ),  for  the 
Crown. 

B.  A.  Bhagvat,  for  the  accused. 

Banade,  J. : — ^This  is  an  appeal  by  Qovernment  under  section  417  agaiosl 
the  decision  of  the  Sessions  Judg^  of  Satara^  who  reversed  the  conviction  and 
sentence  passed  on  the  accused  by  the  Sessions  Judse  under  sections  395,  116 
or  611  of  the  Indian  Penal  Code.  The  accused  had  been  originedly  committed 
for  trial  on  a  charge  under  section  116  of  having  instigated  certain  persons, 
Mangs  and  Bamoshis  principally,  to  commit  dacoity  under  section  395.  In  the 
course  of  the  trial  the  Araistant  Sessions  Judge  added  an  alternative  cha^e 
under  section  611,  and  convicted  the  accused  of  either  instigation  or  attempting 
to  commit  dacoity  under  sections  895, 116  or  511,  Indian  Penal  Code.  In  appe^ 
the  Sessions  Judge  acquitted  the  aooused  after  reversing  the  conviction  on  the 
charges  named  above,  as  he  was  of  opinion  that  the  real  charge  which  should 
have  been  brought  against  the  accused  was  an  attempt  to  commit  an  offence  un- 
der section  122  ;  and  if  for  want  of  the  sanction  of  Qovernment  required  by 
section  196,  Criminal  Procedure  Code,  1898  this  charge  could  not  be  framed, 
the  accused  should  not  have  been  brought  to  trial  at  all,  or^  at  the  most,  should 
have  been  bound  over  to  keep  the  peace  under  Chapter  VIII  of  the  Code.  The 
Qovernment  Pleader  has  appealed  against  this  order  of  acquittal,  and  contended 
that  the  Sessions  Judge  was  in  error  in  holding  that  the  offence  proved  was 
under  section  122  only.  He  contended  that  though  the  accused  might  have  been 
charged  under  section  122  if  the  sanction  of  Qovernment  had  been 
obtamedi  it  did  not  follow  that  he  could  not  be  charged  for 
the  offence  under  sections  895, 116  or  611,  for  which  there  was  direct  evidoice. 
The  immediate  and  direct  purpose  for  which  the  accused  attempted  to  oollect 
and  enlist  Mangs  and  Ramoshis  was  that  of  plundering  the  treasury,  and  tiiough 
the  ultimate  object  might  have  been  of  a  political  character  this  did  not  change 
the  real  nature  of  the  offence  actually  committed,  which  must  be  determined  not 
by  the  remote  and  possible  consequencesi  but  by  what  was  presumably  the 
immediate,  natural  and  probable  consequence  of  the  criminal  intention  enter- 
tained  by  the  accused.  This  immediate  intention  was  one  which  fell  within  sect- 
ions U91, 116  or  511,  and  that,  therefore,  the  Sessions  Judge  was  in  error  in 
reversing  the  conviction  and  sentence  passed  by  the  Assistant  Sessions  Judge. 
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The  only  roint  for  oonsideratioii  in  this  appeal  is  whether  there  was  any 
error  in  the  procedure  followed  by  the  Cointnitting  Magistrate  and  the  Ashistauo 
Sessions  Judge  when  the  one  committed  the  aooused  and  the  other  inquired  intc 
the  minor  charge  under  sections  895,  116  or  511  because,  owing  to  the  want  of 
Bancliion  under  section  196,  Criminal  Procedure  Code,a  charge  under  section  122 
could  not  be  made  or  inquired  into.  It  appears  from  the  evidence  of  the  Distneti 
Magistrate  that  the  idea  of  a  prosecution  under  section  122,  Indian  Penal  Code, 
was  given  up  by  him  after  correspondence  with  Oovornment,  as  he  found  from 
the  police  inquiry  that  there  was  no  evidence  to  substantiate  the  charge  under 
section  122.  The  District  Magistrate  as  representing  the  Qovemment  had 
certainly  full  discretion  in  the  matter  of  selecting  the  patticular  charges  under 
which  Government  chose  to  prosecute  the  accuser^  and  if  he  elected  for  wanti- 
of  evidence  to  give  up  the  charge  under  section  122  it  did  not  necessarily  follow 
that  no  prosecution  should  be  instituted  on  iibe  minor  charges,,  which  the 
evidence  might  prove,  and  for  which  no  special  sanction  was  necessary.  Tbi» 
was  the  view  adopted  by  the  Assistant  Sessions  Judge,  before  whom  the  accu- 
sed's pleader  had  contended  that  it  was  not  open  to  the  Committing  Magistra- 
te to  split  up  the  graver  offence  and  ohar^  aecused  for  the  minor  c^ence^ 
because  the  graver  charge  could  not  be  inquired  into  for  want  of  the  sanction 
of  Oowemment.  This  contention  assumed  that  the  evidence  was  sufScient  to* 
prove  that  the  accused  not  only  tried  to  instigate  dacoity  by  collecting  men^ 
but  that  he  intended  that  the  men  were  to  be  collected  to  overthrow  the  British 
rule  and  establish  his  own  rule  like  Shivajij  and  slaughter  all  the  Europeans, 
fto.  This  assumption^  however,  could  not  be  made  under  the  circumstances 
stated  by  the  District  Magistrate,  aooordinjz  to  whom  there  was  no  evidence 
to  bear  out  the  charge  under  section  122.1f  the  Qovernment  was  not  so  satisfied, 
it  was  not  for  the  Committing  Magistrate  to  decline  to  firame  any  cfacurge 
or  for  the  Assistant  Sessions  Judge  to  refuse  to  inquire  into  the  charges  on 
which  the  commitment  was  made.  The  whole  question,  therefore,  has  not  been 
properly  approached  by  the  Sessions  Jud^  when  he  set  aside  the  Assistant 
Session  Judge's  conviction  ;  because,  in  his  opinion,  the  evidence  warranted  » 
charge  under  section  122,  and  he  held  that  if  such  a  charge  could  not  be  bro^ 
ught  for  want  of  sanction,  no  trial  should  have  taken  place  on  the  minor  char* 
ges,  for  which  no  sanction  was  necessary,  and  which  the  evidence  was  sufficient 
to  prove.  The  Sessions  Judge  virtually  has  taken  on  himself  the  function  of 
Betting  his  own  judgment  against  the  opinion  of  Government,  in  a  matter 
which  by  law  belongs  properly  to  Qovemment,  which  alone  under  section 
196  has  the  right  to  grant  or  refhse  the  sanction.  If  in  the  exercise  of 
that  discretion  it  refused  for  want  of  evidence  to  make  the  order,  it  was  not  for 
the  sessions  Judge  to  bold  thiit  it  should  have  made  the  order  or  drop  the 
prosecution  altogether.  Section  196  is  not  the  cmly  section  which  require» 
sanction.  The  preceding  section  195  also  provides  that  certcun  offences  ^aH 
not  be  taken  cognizance  of  by  any  Court,  unlese  previous  sanction  for  such 
prosecution  is  granted  by  the  Court  before  which  those  offences  were  commit- 
ted. The  Court  before  which  the  offences  are  committed,  have  a  discretion  in 
the  matter  of  giving  or  refusing  sanction,  and  if  the  Court  refuses  such  sanc-^ 
tion,  it  does  not  follow  that  no  complaints  should  be  inquired  into  of  the  minor 
offences  involved  in  the  particular  edences  for  which  sanction  is  needed.  For 
instance,  personation  is  an  offence  under  sections  170  and  171,  in  respect  of 
which  no  sanction  is  necessary.  It  is  also  involved  in  section  205,  which  relates , 
to  false  personation  for  the  purpose  of  a  suit.  An  offence  under  section  205^ 
requires  sanction  before  it  can  oe  inquired  into  by  any  Couri.  Supposing  sane* 
tion  is  not  granted  under  section   205  by  the  Court  before  wluob  fabe  per^ 
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eonation  for  purpo'»e«  ot'i  ><nit  was  committed,  it  surely  d«>os  nnt  take  nwav  the 
authority  of  t.hu  Courts  to  proceed  u?ider  sectiimH  170  <ir  ITlifMte  evulenc* 
wiirrHiited  such  a  coiivictiori.  This  same  remiirk  would  apply  to  sections  20f)  to^ 
210,  which  relate  to  fr-iudulent  claims  made  orpro>ecuted  in  Ciril  Courts.  It* 
lor  waut  of-JincMon  these  o!t*ences  coul'i  not  be  incpiir'^l  iut.o,  it  doeH  nob 
follow  thivt  the  fraud. should  remain  unpunished,  if  it  could  be  proved  under 
otti«-r  section  of  the  Cod  *,  such  as  cheating,  cheating  by  personation,  &:i.  (  sec- 
tions 417  to  -li^)  for  which  otfences  no  sanction  is  ni=ices«*ary  The  same  remark 
applies  to  prosecutions  under  section  211  which  relite  to  false  charges  of 
offences.  If  these  could  not  bj  inqiired  into  for  wint  of  sanction,  it  does  nob 
iollow  that  the  oflfendcr  cannot  b'*  punished  for  gi^  ng  falso  information  (Mic- 
tion 188)  or  defamation  Csec'ion  '>00)  if  these  iwiuor  charges  could  be  proved  • 
This  was  the  p.i  iciple  of  the  tleci**ion  passed  by  this  Cour*i  in  Qaeen-Einpres^ 
V,  KarigowdaW.  TaedeciHibn  in  In  re  Narfarji  P]  was  referred  to  in  theargu- 
liieut,  and  some  expressions  used  by  the  Judge«  who  decided' this  last  case  no 
doubt  favoured  the  contention  that  it  is  an  invasion  of  the  law  to  treat  an  aggra- 
vated as  an  ordinary  offence  and  thus  introduce  a  different  jurisdiction  and  a 
lower  scale  of  punishment.  But  the  point  decided  in  that  ca«e  had  relation  only 
to  the  privilege  of  pleaders.  The  analog^  of  witnesses  was  applied  to  them,  and  it 
•wa?  ruled  that  as  witnesses  tsannot  be  prosectitedfor  detamation  though  they 
might  be  tried  for  perjury  if  they  give  false  evidence,  the  pleader  could  not  be 
pnnished  for  defamatwn  if  he  exdeds  his  privilege, '  The  '  cases  decided  in 
impress  V,  Abdool  Kdriml^]  and  Bamanund  v.  iToyiOsAW'have  no  bearing 
dn  the  present  case.  They *only  rule  thdt  a  Magistrate ^ctonot  assifme  jurisdic- 
tion by  sjilitting  up  a  charge  so  ai  to  disregard  th^t  portion  of  the  charge  which 
IB  beyona  his  jurisdiction.  There  was  no  guch  splitting  up  of  charges  in  this 
tose.  The  Magistrate  would  only  obtain  jurisdiction  to  try  under  section  122 
when  the  Uoyernment  granted  the  tenction  under  section  196.  In  thfe  absence 
6t  such  sanction  the  minor  chargb  was  probably  inquired  into.  It  appears  to 
me  that  the  Sessions  Judjge  has  laid  too  much  stress  upon  the  so-called  confe* 
ssion  made  by  the  accused,  which  confession  was  held  inadmissible  in  evidence 

^  By  the  Assistant  Sessions  Judge.  Granting  that  the- confession  was  admissible 
find  did  disclose  an  intention  of  an  offence  under  section  122,  it  was  surely 
open  to  Government  to  see  if  that  intentionr  wrfs  of 'a  character  which  it 
could  take  into  account.  The  Judge  himself  Admits  that  the  accused  Pnranik 
'"^as  crazy,  and  his  intention  to  wage  Var  with  the  help  of  Mangs  and  Bamo^ 
shis  was  ridiculous.  He  characterizes  the  design  as  insane  and  yet  he  seems 
fb  think  that  the  intention  of  a  crazy  m^n  must  determine  the  charge  '  thatr 
dbould  be  made  *  and  if  that  particular  charge  could  not  be  made,  because  of 
tlie  insanity  and  insanity*  of  the  design  of  a  crazy  person/ there  should  be  no 
prosecution.  The  Sessions  Judge's  reference  by  Vay  of  authority  made  to 
pages  463  to  467  of  Mayne's  work  seems  obviously  to  be  without  any  bearing:^ 
^r.  Mayne's  remark  f eintes  to  the  distiliction  between  riots  which  are  mere 
disturbances  of  the  peace'  and  riots  whicK  may  develop  into  the   waging  of  war. 

"In  such  cases  intention  naust  be  th^  sdio  criterioh.  It  is  otherwise  where,  as 
jn  the  present  case,  the  craziness  and  insanity  made  it  impossible  to  assign  any- 
other  design  than  that  of  lo  )ting,  which  in  such  cases  was  not  a  men^  incident 
jbut  the  principal  object  of  the  attempted  offence.  ' 

The  possible  di£Bculty  created   by  the  committal    being    under  sections 

[1]    [1  BOAT  19  Bom.,  61.  [2]    [1894]   19  Bom.,  340. 

[8]    [1878]  i  Oal.,  18.  [4J  (1885)  11  Cal.,  236. 
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895  i^ncl  U6  in  a  oase  in  whioh  no  overt  act  wi^  cotamitted  by  anybody^ 
was  removed  by  the  alternate  charge  under  Bection511  added  by  the  Assistant^ 
Judge— Queen- Jfempre?*  \.  Kalyan  Singh  (1)',  In  re  MuoOrea{2).  To 
oons^titute  Huch  ao  attempt  it  was  not  necessary  that  ^ny  overt  act  should 
be  committed  by  the  persons  invited  to  join,  but  seeing  that  the  ftccpsed 
admittedly  gave  rich  clothes  to  the  Mangs  to  indH<)e  them  to  collect  n\en^  hii( 
act  cannot  be  said  to  have  been  a  mere  preparation  though  iit  might  not  be  ap 
instigation  when  nobody  was  induced  to  jom  by  re^on  of  the  solicitation -r 
Qaeen-Smpresfi  v.  Ukundi  (3).  Sectiqp  511  does  i^ot  relate  only  to  the  penul^- 
uiate  act  but  to  nil  preceding  cu^ti  if  they  were  done  with  the  intent  to  commit 
or  facilitate  the  con^mission  of  the  act.  Taking  this  view  I  feel  satisfied  tl^at 
the  Assistant  Sessions  Judge  was  correct  in  the  procedure  fbllowed  by  hiiUj^ 
and  that  the  Sessions  Judge  was  in  error  in  reversing  that  decision.  It  is  npt 
pecessary  to  consider  the  question  of  fact,  as  both  the  Assist^n^  Sessions  Judge 
^nd  the  Sessions  Judge  agree  ix\  finding  that  the  accused  did  instigate  or  abet 
the  committing  of  dacoity.  The  sentence  passed  by  the  Assistant  Sessions  Judge 
jmust,  therefpre,  be  restored,  and  I  orcjer  i^xsordingly  that  the  accused  be 
tentenced  to  rigorous  imprisonment  for  the  unexpired  portion  of  the  origin^\ 
Bientenca  passed  upon  him. 

Fulton.  J. : — Before  dealing  with  the  hot^  %  will  briefly  refev  to  the 
Ijnestions  of  It^w  oti  which  the  Sessions  Court's  decision  turned.  If  it  is  true 
that  the  accused  asked  certain  persons  to  collect  men  to  overturn  the  Qovern- 
m^nt  and  to  loot  the  treasiiHes  it  seems  to  me  that  he  abetted  nq,t  only  an 
iOffence  under  ttection  122,  but  also  the  abetment  of  dacoity  (pide  exp)aqation  4. 
of  seotion  108,  Indian  Penal  Code  ).  I  cai^not  follow  the  reasoning  on  whcl^ 
nho  Sessions  Judge  held  that  as  the  accused  was  not  prosecuted  for  t.l^e  formeip 
otfetiOQ  he  could  not  be  convicted  of  the  latter.  We  are  bound  by  the  provis- 
lion*(  of  the  0  >  le  ofCrimiQi^l  Prouadure,  and  the  second  clause  of  s^'ction  235 
^appears  exacnly  to  meet  a  case  like  the  one  under  conmderation.  **  If  the  acts 
alleged  constitute  an  offence  falling  within  two  or  n^o^re  separate  definitions  of 
any  law  in  force  for  the  time  bein?  by  wbinh  offeiioes  are  defined  or  pumshedj. 
the  persons  accused  of  them  may  be  cb^ged  with  find  tried  ^t  one  trial  for 
«4ich  of  sucb  offences/'  That  seems  so  e»licit  as  to  laave  little  room  for  argu- 
ment. Here  if  the  accused  abetted  an  offence  upder  section  )22,  and  by  the 
.flame  speech  also  ^betted  the  offence  of  abetment  of  dacoity,  he  cotdd  be  tried 
{<ys  each  of  these  offences  according  to  the  provisions  of  section  285^  but  as.  that 
section  is  controlled  as  regards  the  pffence  against  the  State  by  t^e  provisions  of 
8ect](on  196  Jts  ppeiration  io  this  cose  is  restricted  to  the  minor  q^ence  for  which 
the  accused  could  legally  be  charged  and  iried.  I  do  not  think  the  decision  ii^ 
Qtieen'Bmpre8$  Vj  ^arigowda  (^  has. any  bearipg  on  the  point  in  qu^tion. 
Some  of  the  arguments  in  In  re  Nagarji  W  do  support  the  view  taken  by  tha 
Sessions  Judge,  but  with  all  deference  to  the  leame^l  Judges  who  decided  that. 
case  I  cannot  but  think  that  some  of  the  dicta  which  were  not  real^  necepsf^^y 
for  its  determination  go  beyond  the  piovisions  of  the  Cod|9. 

The  question  whether  a  witness  who  makes  defamatiory  8tatem^n1»  ip  the 
.  witness-box.  can  be  copvicted  of  defi^mation  is  one  that  has  l0fl  to  a  great  deal  of 
.  difficulty,  and  various  Courts  have  ezplaipe4  in  different  ivays  the  eropods  oi^ 
which-  the  praptioe  of  not  convicting  of  defamation  in  such  cases  is  believed  to 
,  resit.  In  these  circumstances  I  do  not  think  we  can  safely  apply  to  othe^  p|ass0C| 
of  offences  the  arguments  used  in  In  re  Nagarji  W.    The  law  qn  the  subject  of 

*     (1)  (1894)  16  AU.,  409.  (2)  (1893)  15  AU.,  178.     "  (3]  [1886]  8  ]U1..  804.     *^ 

(4)  (1894)  19  Bom.,  ?1.  (6;  (1894)  19  Bom.,  840. 
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major  find  minor  offences  committed  in  the  same  transaction  appears  to  me  to 
be  very  correctly  explained  by  Mr.Justico  Candy  in  Quetn'Empressv.GundyaW, 
Sections  346  and  347  prestcribe  the  procedure  to  be  followed  by  Magistraten  in 
cases  where  the  evidence  indicates  the  commission  of  an  offence  which  ought  to  be 
tried  in  a  higher  Court,  bnt  do  not  touch  the  matter  now  under  con?ideration.][in 
whicJi  there  isnoinherent  insufficiency  of  jurisdiction  in  the  Court,  but  merely 
a  prohibition  to  its  exercise  without  sanction.  In  these  circumstances  I  agree 
with  Mr.  Justice  Ilanado  in  thinking  that  the  refusal  of  Government  to  prosecute 
under  section  122,  Indian  Penal  Code,  did  not  atfect  the  accused's  liaoility  to> 
punishment  under  other  sections. 

The  next  question  to  be  determined  is  the  section,  if  any,  under  which 
the  alleged  acts  are  punishable.  The  accused  is  said  to  have  asked  people  to 
coltect  Mangel  and  Ran)oshis  for  the  purpose  of  making  war  on  the  Qovernment 
and  looting  treasuries.  Such  an  incitement  I  think  is  an  instigation  to  instigate 
the  commission  of  dacoity. 

I  am  inclined  to  agree  with  the  Judge  in  holding  that  an  instigation  to 
wage  war  against  the  Qovernment  includes  an  instigation  to  dacoity,  as  such 
war  necessarily  includes  robbery  ;  but  there  is  no  occasion   to   determine  this 

!>oint,  as  here  it  is  said  there  was  a  distinct  instigation  to  collect  people  to 
oot  treasuries,  which  could  only  be  effected  by  dacoity.  There  might  or  might 
not  be  a  political  object  in  view,  but  the  offence  of  looting  the  treasury  by- 
means  of  a  gang  of  more  than  five  men  and  by  overcoiring  the  guards  would 
certainly  be  dacoity.  I  cannot  understand  why  the  Sessions  Judge  says  "  a  man 
does  not  in  ordinary  parlance,  nor  in  any  of  the  illustrations  to  section  108 
instigate  an  offence  which  he  is  about  to  commit  as  a  principal,  nor  is  8uch  an 
interpretation  within  the  m<:?aning  of  the  term  *  abetment.  '  '*  Jf  A  asks  B  and 
others  to  come  with  him  to  conamit  dacoity,  he  seems  to  me  to  instigate  those 
men  to  dacoity,  just  as  much  as  if  he  asks  them  to  go  iind'*r  some  other  leader. 
Similarly  if  he  a^ks  £  to  ask  C  and  others  to  juiiv  in  ciucoity  he  abets  the  abet^ 
ment  of  dacoity.  It  would  be  a  strange  doctrine  to  hold  that  a  person  who  did 
his  best  to  bring  about  a  dacoity  by  asking  other  people  to  join  him,  or  emplo* 
ying  an  agent  to  collect  them,  could  not  be  punished  for  abetment.  The 
mere  fact  that  no  illustration  of  this  kind  is  given  under  section  108  Indian 
Penal  Code,  does  net  alter  the  meaning  of  the  word  "  instigate  "  in'  section 
107.  I  agree  with  the  Sessions  Judge  that  section  511  is  inapplicable  in 
this  case. 

The  most  the  accused  did  was  to  make  unsuccessful  efforts  to  collect 
men  and  to  buy  some  articles  of  clothing  apparently  for  the  reward  or  decora- 
tion of  his  followers.  Apart  from  the  difficulty  alluded  to  by  the  Sessions 
Judge  of  attempting  to  commit  an  offence  like  dacoity  which  may  itself  consist 
merely  in  an  attempt  to  commit  robbery,  I  do  not  think  the  acts  of  the  accused 
amounted  to  an  attempt.  In  many  cases  it  is  hard  to  indicate  the  precise  point 
at  which  a  preparation  to  commit  a  crime  becomes  an  attempt  to  commit  it  • 
and  it  is  still  more  dilEeult  to  define  in  general  terms  the  mfferenoe  between 
a  preparation  and  an  attempt.  In  some  cases  the  distinction  is  clear.  If  A  me- 
rely buys  a  stick  in  order  to  beat  B  no  one  would  think  of  saying  that  he 
attempted  to  beat  B  If  he  ran  at  B  with  the  stick,  but  was  seized  by  C  pro- 
bably most  people  would  say  that  he  did  attempt  to  beat  him.  But  there  might 
be  many  intermediate  cases  in  which  there  would    be  a  difference  of  opinion 


(1)  (1889)  13  Bom.,  502, 


Digitized  by 


Google 


1  L.  B.  25  Bofll.  151.  27 

Vheliher  tn6  acts  amounted  to  an  attempt  or  merely  constituted  a  preparation. 
It  is  unnecessary  to  enter  into  any  discussion  oil  this  subject,  as  here  I  think 
it  is  clear  that  the  acts  alleged  did  not  amount  to  an  attempt,  and  that  the 
introduction  of  section  511  into  the  case  was  superfluous. 

The  third  question  \v*hich  I  have  to  consider  is  one  of  fact  to  which  Mr, 
Bhagvat  aliixosit  exclusively  cotifined  his  argurrient.  He  contended  that  the  indi- 
vidual acts  <f  abetment  were  not  proved.  But  as  the  general  intentions  of  the 
acctised  are  proved  conclusively  both  by  his  confession  to  Mr.  Dod^O))  and  by 
numorous  witne«.^es,  there  seems  no  good  reason  for  disbelieving  th*e  act  of 
abetment  to  daeoity  deposed  to  by  ]\lahadu,  Whose  ^tetneit  is  corroborated 
by  the  eviflencd  o^  Da^feitraya  and  to  some  extent  by  Ganesh.  War  against 
the  Government  would  naturally  be  initiated  by  att^acks  on  treasuries.  There 
are  other  acts  proved  which  might  also  perhaps  constitute  acts  ot  abetment ;  but 
as  this  oae  act  seems  ^tablished,  t/here  is  no  need  to  discuss  the  rest  The  accused 
ought  to  have  be^n  distinctly  charged  with  the  separate  acts  for  which  he  was 
beiilg  tried  i'hstead  of  with  one  general  charge  of  instigating  various  persons  to 
commit  dacoities  ;  but  he  was  defended  by  able  pleaders  who  can  have  had  no 
difficulcy  in  finding  out  from  the  committal  proceedings  the  offences  alleged 
against  him,  and  does  not,  therefore,  appear  to  have  been  prejudiced  by  the 
irregularity.  I  would  now  reverse  the  acquittal  by  the  Sessions  Judge,  and 
would  convict  the  accused  undor  section  1J6,  Indian  Penal  Oude  ;  and  I  would 
Restore  the  sencence  of  eighteen  months'  rigorous  imprisonment  imposed  by 
the  Assistant  Sessions  J'ldgo,  and  direct  that  the  prisoner  undei^o  the  ua- 
^pired  portion  thereof. 


190?)  Atlgust  i.  1,  ii.  B.  25  BorH   151. 

FDLL  BENCH. 
Before  Sir  L.  5,  !fenkin^,  Okief  Justice,  Mt.  Jvstioe  Ranade,  Mr.  Justice 
Fulton,  Mr,  Justice  Orowe  and  Jfr,  Justice  Batty, 

CHHOTALAL  LALLUBHAI  (  original  Complainant  ),  Appucant,  v. 
KATHABSa.!  BECHAR  an^  another  (  original  agcctsed),  Opponents. 

Criminal  Procedure  Code  (  Act  V  of  1898  ),  Sec.  4(h),  Chap.  XV,  Part  B,  Sees.  191,  195,  196 
198, 199,  and  Sec.  346- Penal  <3ode  (  Act  XLV  of  1660 ),  Sec.  499,  Esplanation  I— Defamation  of 
'Wife— Complaint  by  husband—Aggrieved  party. 

HsU  by  the  Full  Bench  (  Ranade,  J.,  dissantitig  )  that  under  the  provisions  of  the  <3riminal 
^locedure  Code  ( Act  V  of  1898 )  a  husband  is  contitled  to  be  complainant  where  the  alleged  ofteuce 
is  defamation,  imputing  unchastity  to  his  wife. 

(Note  ;—  This  case  is  Diss.  8  C.  W,  N.  515.  ) 

AppuCATioN  for  revision  under  section  435  of  tlie  Crinaihal  Proceduie 
Code  (  Act  V  of  18&8  )  against  an  orddr  ^ssed  by  P.  i.  DeSouza,  Sessions 
Judge  of  Ahmedabad. 

The  oornplainaht  Chhbialal  LaJlubhai  lodged  a    complctint    in    the  Court 
of  thftCitj'  Magistrate  of  Ahmedabad  against  Nuthabhai  Bech^ttr  and  Ambashan- 
kar  Dalsukhratn  charging  them  with    having   defamei  his  (  complainant's  )  - 
wife  by  imputing  unchastity  to  her. 

The  Magistrate  on  the  authority  of  Itniperatrix  v.    Ku^tantin  John  de 
I  Criminal  A)^iflication,*for  BeTision  No.  70  of  1900. 
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"SaiiM  (1)  di^harged  the  tooused  QD<!eAr  seodon  253  of  iHe  CrfbnTnal  Probedurd 
tJode  (  Aot  Vof  1898  >    The  following  is  an  extract  from  hfs  judgment  r—   , 

*'  If  the  husband  ot  a  woman  ofto  be  oonsQlered  to  be  m;rieved  when  tsit  chastity  be  called 
in  question,  why  should  not  her  parents,  brothers,  sistei^  andchildren  be  considered,  if  not  more 
"at  least  ta  much  aggrieved  ai  the  husbknd  himself  ?  TLe  reputation  6f  the  ptoents,  I  should  think^ 
Buffers  greater  injury,  and  thb  reputation  and  the  prospects  of  the  brothers,  sisters  abd  ohildreil 
imffer  greater  hariA  from  a  social  point  of  yiew  as  regards  marriage  and  other  caste  niatters,  than 
the  repUtktion  and  prospect  of  the  htisband.  A  woman  Uiarried  or  a  widow  or  a  virgin  may  iii 
some  caftes  be  living  with  h^  old  deerepit  father  or  mother  or  a  dckly  brother,  or  sister  or  a  soii 
or  daughter  of  tender  years,  and  maV  be  the  sole  person  on  whom  such  a  relative  'could  depena 
.for  Ms  or  her  nursing  and  caYe.  In  the  event  of  her  being  defamed,  can  the  law  permit  suop.  * 
relation  to  file  a  complaint  on  the  grounds  that  his  or  her  Reputation  has  suffered  pijury,  and  that 
in  the  event  of  the  woman  being  outt^urted  he  or  she  wouM  not  be  able  to  live  with  her,  would 
not  for  some  reason  or  other  be  able  xo  secure  the  aid  and  Care  of  another  nurse  in  her  ^la^; 
would  not  be  able  to  obtain  protection  from  Another  relative,  and  Wuld  consequently  suffer 
harm  in  b6dy  or  mind  or  both  ?  When  once  the  boundaJV  laid  down  fty  law  is  crossed,  .  Where 
should  the  limit  be.  fixed  atd  to  w^t  degree  of  relationsh^  should  the  privilege  of  bringing  li 
^complaint  he  ertenaed  or  restrict^  ?  I  think  it  would  n6t  be  proper  a^oording  l6  ,law  to  allow 
;any  such  relative  to  h^  complahiilfit.  Why  should,  then;  the  husband  be  allowefd  to  claim  a 
'greater  ^rivil^e  ? 

"  The  offence  of  defamatioiji.ts  compoundable  :  vide  s^tion  845,  Criminal  Pr^dure  Code. 
The  only  persou  who  can  com^und  it  is  *  th«  person  defamed. '  Hundreds  of  casefa  may  be  eet^'- 
ceived  in  which  a  husband  m4y  be  quite  aniK6^s  to  run  t6  Court  for  defam^.tion  of  his  wife,  put 
the  wife  herself  may  be  quite  inverse  to  su^  k  course.  Who  can,  in  the  Vvent  of  a  complaint 
,bein^  filed,  then  coobpound  the  offence  7  Th^  wife  and  not  the  husbapd.  When,  then,  once  the 
.provisions  of  section  198,  Criminal  Proccldure  "Cpde,  are  made  elastic  to  suit  the  conveniencne  of 
the  husband,  why  should  thoee  of  section  845^  Criminal  Procedure  Code,  not  be  made  equally  so? 
And  Irould  such  a  course  be  legal  and  j^roper  ?  I  ain  respectfully  of  opinion  that  it  would  not  be." 

The  Session's  Court  at  Afamedabkd  having  confirmed  the  Magistrate'is  ordc^ 
of  discharge,  the  complainant  applied  to  the  High  Court    in   ifaj   extraordinairy 
Jurisaiction  (  section  4^5  of  the  Crinfkinal  Procedure  Code,  (Act  V  of  1808)  and 
obtained  a  'rule  nisi  calling  on  the  ac(Ai8ed  to  show  cause  why  the    otdet  bf  tbo 
i3e3aions  Judge  should  not  be  det  aside. 

Lallubaai  A.  Shah  appeaired  for  the  complainant  in  support  of  the  rule. 

Thei'e  was  no  a][>peatan6e  for  the  opponents  (  accused  ). 

The  case  was  Argued  before  a  lesion  Beii6h  comjBk>sed  of  Fultou   and   CroWe,    JJFv,   whid& 
Teferred  it  to  a  Full  Bench.    The  flowing  wis  the  referring  judgment:— 

Fqlton,  'J.  :-^We  are  Inclined  to  agree  with  the  decision  of  the  Madrad 
Hirii  Court  itVhellam  Naidu  v.  Ilalmasa'nii  W  that  wheh  a  married  womaii 
is  defiEtmed  hf  the  intkputati^n  of  unchastity,  her  husband  is  h  person  aggrieved 
upon  ^hoee  complainc  the  Magistrate  may  take  cognizance  o!f  the  case  under 
section  198  of  the  Criminal  Pr6cedure  Code.  It  seems  to  tis  that  stoch  an 
imputation  made  by  a  third  person  conoeirning  the  wife  oauses  a  direct  itijuiry 
to  th^  honour  and  deputation  of  the  husband. 

%nb  ^e  find  that  it  Crim!hal  Reference  No.  U  of  1887  this  Court  eame 
\o  a'cohtrldry  debiVion,  and  as  it  seems  imj^ssible  to  distinraish  that  case  ttikA 
^he  pretent,  "we  have  decided  t6  'refer  the  Question  t6  a  Full  Bench. 

^       The  ^iiestion  ying  thus  referred,  it  was  ftr^ed  before  the  Full  Bench  ebmposed  of  Jenkiiis 
X^'^.v  Banade.^llltbn,  Croweand  Batty,  JJ. 

iJkuhhdi^^,  Shah,  for  the  coofiplaihant: — We  say  that  h  husband  is  a 
)^lkrty  ^  aggrieveci '  within  the  cheaning  of  Section  198  of  the  Criminal  Procedure 
Code.  The  use  of  the  words '*  some  person  "  ifi  the  Section  shows  that  the 
Legislature  did  tiot  intend  tb  limit  the  right  only  to  the  ^rson  actually  defamed, 
^he  word  *  a^^ieved  '  ^Iso  d6es  not  mean  only  the  pei^n  against  whom  and  ill 

(1)  Criminal  RuUngs  of  the  Bom.  H.  a  B;,  No.  14  of  1887— 
,     Held  (  West  and  Bird  wood,  JO.)  that,  in  a  case  of  defUnation  of  k  female,  it  is  she  herself, 
%ni  not  a  male  relative,  Who  shotild  make  iktK>mplaiiit  unfldr^Beotioh  ite  of  ma  OrittilniU  Pt^ 
^•aore  Code  fAdt  X  uf  1882).  .  , 

^)  '(mi)  n  Mad.,  379. 
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respect  of  whofn  tWe  defamaWy  matiier  is  published  ;  it  lUeatis  atty  person  who 
18  iu  any  way  cocrberned  in,  and  affected  by,  the  publication.  The  general  rule 
in  criminal  matters  is  that  any  perscm  who  has  the  knowledge  of  the  factH  cort-^ 
stitiiting  an  offence  can  I6dge  a  complaint^section  1^  of  the  tJriminal  Pro- 
cedulre  Code  ^^  InRe  Ganeeh  Narayan  Sdthe  U).  The  Veords  in  section  198 
'should  be  liberally  construed.  Criminal  la^  regftrds  ^ie  uusband  and  wife  a« 
one  person-:  see  sections  216  and  216  A  of  the  indiaVi  iP^nal  Code.  There  are 
'only  two  rjlings  on  this  point,  namely,  Imperatrib^  V.  ^wiantin  Johnde 
'8onza  (^)  and  ChdlaTfi  JSaidu  v.  liaTnaaami  H^.  In  the  first  case  there  is  ncf 
written  judgment,  and  no  reacN^n^  are  given  itx  Support  of  the  rulins.  The 
second  supports  oMr  contention.  The  ruling  in  B^cbhmanna  v.  Ramakrishna 
(^)  does  not  touch  the  point. 

[  Jenkiks,  G.  J. :-— Does  not  thlB  defa'matieb  of  the  wifd  in  this  case,  that 
she  is  unchaste  an^  adulterous,  amount  to  de&n^atioA  of  the  htfbband,  ina8much^ 
'as  it  might  affect  h4s  reputation  'and  statUB  in  the  caste  ?X 

We  submit  tthat  it  would  be  deftimiation  of  the  husband^  and^  he  would^ 
oertaxioly  be  an  '  ik^grieved  '  party  withiil  tb»  meaning'  of  sectibn  198  of  tb» 
Criminal  Procedure  Code. 

There  was  t'o  appearance  for  )ke  o^tletite  (  i&oo«tii0d  ).  to  dow  cause 
against  fihe  rule. 

The  judgment  of  the  Pull  BencAi  (Kfth^i,  J*.,  dft^Bbtog)  >pras  delivered  by 

Jenkins,  CiT.  (Fulton^  Crow^  and  Batty,  Jf  J.,  concurring  ):—THe  ques- 
tion arising  on  this  reference  is  whether,  under  the  provisions  of  the^   Code  ot 
Criminal  Procedure,  a  husband  i^  entitled  to  be  complainant  where  thb  alteged 
offence  is  defiimation  imputing  to  his  wife  unchastity. 

The  solution  of  this  question  turns  *on  the  ^enaning  to  be  ascribed  to   tber 

'expression  in  section  198  of  the  Code  ^'  by  sotne    p^son  aggrieved    by  such 

offence.  "    The  referring  Betich  favoured  the  view  that 'the  hYisoand  cl6uld  comp-^ 

'Iain,  but  #ere  pressed  by  an  earlier  unrej^rtefj  decision  of  this  Court  Where  thc^ 

*  opposite  view  was  ttJcen  ;  hellnde  this  present  Reference. 

Now  it  will  be  as  well,  ifi  'l!he  first  place,  te  examine  the  general  schema 

*  of  ihe  Code  with  reference  to  th^  initiation  of  proteedinge  by   oomplaitatL    The 
nattife  of  a' complaint  we  leaVn  from  1^'tioflr  4   ^Ar)^    wbicb  pircvrdes  thaf 

'^'  *  complaint '  means  the  allegation  maA6  orally  Yfr  m  wVitingt  ttf  a-  Magistrate^ 
with  a  view  to  bis  telking  action  under  i^iUs    Code,  that  Bome  pef&idi^  whether 
'kn'dwn  or  unknown,  has  committed  an  offence.  '* 

Part  B  of  Chapter  XV  of  the  Code  iaalt   with   the  cotidiftien»  requisite 
for  the  initiation^^of  proceediti^,  and  by  s^ion  190  itiseliaetedthaf  except  ae^ 
'faereinafker^providedi  any  Presidency  Magiillrate,  DistMct  Magistrate,  or  8iib« 
-Divisional  Magistrate,  and  anv  otheV.  Magistrate  specially  em^powered  in    tbi» 
'berhalf,  may  take  cognizance  of  any  offeitoe  upon  receivings  complaint  of   bets- 
which  constitute  such  offeiice.  "  Sc 'fiur  ''Aiereisfio  limitation    as  t#  th»*  person 
'who  can  complain.     By  sections  195, 196,  198  and  199  the  capacity,  to' oomplaiir 
in  respect  of  certain  edified  offence^  is  limited  to  the  persons  described  in  thoser 
'eections.    Thus  we  find  thiit  undcfr  Section.  198  the  Court  cannot  ta^e  cogniza- 
nce of  the  offence  of  defamation  ''  eki^ept  'upon  a  complaint  made  by  some  person 
aggrieved  by  such  offetice.  '*  A  ctltftideration  of  the  offences  named .  in  sections 
196  and  199  makes  cletir  what  the  ^Inotive  for    the   restriction  is.   The  offences 

•  (1)  (1899)  13  Bottt^,  600.  (a):(^16d7)  Or.  'BoL  No.  14^8)  ^1891)  U  Mad.^7^  (4)  (180t)  18  Mad.  S(0Oc 
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Tiimeci  in  Recbion  198,  e.  g ,  are  (1)  criminal  breach  of  contract:?  of  service,  (2) 
defamation  and  (8)tho  offences  relating  to  marriage  except  adultery  and  enticing 
or  takiwg  away  or  detaining  with  a  criminal  iiiienfc  a  married  woman.  Tne 
offences  <if  adultery  and. enticing  away,  &c„  k  married  woman  require  urder 
t*ection  199  that  ^he  com^laiti't  should  be  mdde  by  the  husband,  or,  in  his  abse- 
nce, by  some  one  who  had  care  of  her  on  his  behalf.  All  thej^e  offences  are 
obviously  of  a  private  chAracter,  an*d  hence  the  limit  on  the  persons  by  whom 
ftiilSation  of  proceedings  is  allowed  ;  lor  it  wouid  be  eminently  Undesirable  that 
any  one  shouM  have  it  in  his  pbwer  to  drag  into  a  Couro  of  justice  offences  of 
this  sorb,  and  that  I  take  to  be  n^ischief  against  which  it  is  sought  to  guard. 

Now  it  does  li^  np{>ear  to  ^le  that  a  husband  complaining  of  an  ithpnta^ 
tion  of  unchastity  oft  his  wife's  '^att  would  prima  facie  corue  within  the  misch- 
ref  ;  and  I  think  one  is  entitled  to  approa(!!h  the  question  in  the  light  of  this 
consideration,  and  to  ask  whether  there  is  aDythin^  in  the  expriession  '  some 
person  aggrieved  by  ^uch  offetice  '  that  excludes  him  from  being  a  competent 
cotDplainant.  I  am  unable  .ti6  "find  in  the  Code  any  limitation  of  the  sense  in 
which  the  Word  *  aggrieved  '  is  used.  Ndt  is  there  any  indication  of  the  kind  nf 
grievance  which  may  qualify  a  man  to  Complain.  Still  I  think  it  must  bd 
condeded  that  any  fanciful  or  sentimental  grievance  would  not  suffice  :  it  must 
be  such  a  grievance  as  the  law  can  appreciate  :  it  must  be  what  has  been  termed 
a  legal  grievance  and  not  a  $tat  pro  rcUione  voluntas  reason. 

Is,  thfen,  an  imputation  of  unoha&tity  in  his  wife  a  legal  grievance  to  a  hus- 
band? It  ap'i'ears  to  me  that  a  pi^lori  ft  clearly  is,  thougli  there  no  doubt  may  be 
special  (n'rcumstances  under  which  it  would  not  be.  Whether  or  not  such  special 
circumstances  exist,  is  a  question  for  determination  on  the  facts  of  each  case  as 
it  arises.  My  reason  for  saying  that  such  an  imputation  is  prima  faoie  a  legal 
grievance  to  lihe  husbancl  is  this  ;  it  is  a  grieVance  capal^Ie  of  recognition  by  a, 
Court  of  justice  ;  for  it  is  one  that  will  entftle  liim  to  recover  sucfa  special  dama- 
ges as  may  have  resulted  to  him  from  it  ;  and  as  has  been  said,  '*  the  reputation 
of  a  husband  is  so  intitnately  connected  with  that  of  his  wile,  that  he  has  always 
been  allowed  to  sue  whenever  he  has  received  damage  j^st  as  though  the  words 
had  been  spokefn  of  himself,  "  Moreover,  common  experience  of  life  shows  that 
a  husband  under  ordinary  cii'cumstanoes  suffers  by  the  e^il  reputation  of  hia 
wife.  Obviously,  then,  the  .grievance  to  the  husband  cannot  be  described  as 
merely  sentimental. 

It  seems  to  me  im'pd^sible  t6  Ifmit  thfe  scope  ot  the  expre^on  "  some 
person  aggrieved  "  to  those  by  whom  an  offeree  may  ii^der  section  345  of  the 
Code  of  Criminal  Procedure  'bl^  compounded  If  that  ^ere  the  true  view,  then 
it  is  only  the  i^erson  defamed  who  can  complain  But  in  that  case  Explanation  I 
to  section  499  of  the  Indito  Penal  Code  (  Act  XLV  of  1860  )  becomes  a  dead 
letter.  That  explanatioii  ipakes  the  defamation  of  a  deceased  person  an  offence; 
but  if  \%  is  only  the  person  defamed  who  can  complain,  it  follows  that  there  is 
vto  one  who  can  initiate  procb^dings^and  that  I  caiitiot  suppose  was  ever  intended, 
or  can  be  the  actual  result  ofBection  198. 

The  view,  too,  that  the  capacity  to  complain  is  not  limited  by  section  345 
finds^  Itbink,  some  support  in  the  form  of  the  expression  '*  some  person  aggriev* 

The  conclusion,  then,  to  which  I  cortne  is,  first,  that  the  expression  "  some 
person  aggrieved**'  is  not  necessa^rily  limited  to  the  person  defamed,  and  secondly 
that  prima /aci6  a  husband  is  a  persoh  aggrieved  by  an  imputation  of  unchastity 
^taiitf  wife  with  wbom  ke  is  living,  and  1  would  so  answer  the  question  referred. 
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1  have  not  refmeH  to  the  decided  cases,  for  it  apponm  to  me  thafe  our  offir^e 
i?!tting  hore  ns  a  Full  Benoh  is  to  aseertKin  the  meaning  of  the  Co«le.  Still  it 
will  not  be  inapproprjate  to  point,  one,  as  in  some  measure  favouring  the  conclu- 
sion I  have  expressed,  tiiafc  theonlj  reported  case  on  the  point-  prior  to  the 
recent  re-enactment  of  t!ie  Ctiininal  Procedure  Code  was  that  of  GheUaTn Naidu^ 
{1),  in  which  a  husbind  was  h.^ld  to  be  a  persion  ag;;rieved  by  the  imputation  of 
unchastity  to  his  wife.  Yet  with  that  decision  belore  them  the  f:amers  of  th^ 
new  Code  deemed  no  amendment  necessary,  a  fact  which,  so  far  as  itgoes^  favour? 
the  ccnclusion  at  which  I  have  arrived, 

RaNade,  J. : — The  qiiesticn  referred  to  the  Full  Bench  is  whether  the 
busband  of  a  married  woman,  who  is  defamed  by  the  impii*"ation  of  unchaslity 
■can  be  regarded  as  a  *'  person  aggrieved  ^  within  ths  meaning  of  section  198  of 
the  Criminal  Procedure  Code,  which  provides  that  no  Court  shall  tako  cogniz- 
ance of  an  offence  under  Chapter  XXI,  Indian  PeQal  Code,  except  uppn  a  com- 
plaint made  by  some  person  aggrieved  by  such  oflfence.  The  Judges  of  the  Divi-^ 
sion  Bench,  who  made  the  reference,  were  inclined  to  agree  with  the  decision 
in  CJiellam  Naidu  v.  Raviasanii  W  in  which  it  was  hel4  that  when  a  married 
worn  an  is  defemed  by  the  imputation  of  unchastity,  her  husband  is  %  persoB 
aggrieved  within  the  meaning  of  section  198  of  the  Criminal  Procedure  Code.  , 

In  a  later  case  (  BrahToanna  v.  Ramakrishna  W  which  ifelated  lo  cv  civil 
suit  brought  by  a  person  to  recover  daimiges  caused  by  an   imputation   that  hi« 
wife  had  committed  adultery  with    a  Paria,  and  thj\t   her   children  were   borii 
of  that  Parla,  Justice  Muttuswami  Ayycr  said  that  there  was  no  occasion  to  de- 
part from  the  rule  that  the  per-jon  who  isdefimed  or  slandered  ought  to  sue  And 
ihat  as  plaintiff's  wife  was  saijwris  no  other  pei«orj  was  permitted  to  sue.  In  so 
-deciding  this  point,  Justice  Ayjer  relied  upon  a  previous  decision  (  Stibhaiyar 
v,Kri8tiiaiyar  (3)  which  also  related  to  a  civil  suit,  and  reierence    was  made  to 
Jjayrjt,  v.  Paramfnikk  W  and   Luokumsey  v.  Hurbmii^),  in   the   first  of  which 
cases  a  father  was  not  allowed  to  sue  for  the  defamation  of  his  daughter,  and  in 
iihe  second  a  bhauband  of  a  deceased  person  was  held  not  entitled  to  sue.  for 
the  deformation  of  that  person.     These  decisions  in  eivil  suits  are  of   course  not 
^trietly  -applicable  in  the  present  case,  whieh  relates  to  a   criminal  proceeding, 
and  the  point  in  dispute  is  confined  to  the  intefpretatioo  of  the  word  "aggri- 
eved^ used  in  section  198  of  the  Criminal  Procedure  Code.    These   decisions, 
however,  suggest  the  principle  which  ought  to  govern  the  relations  of  wife  and 
liUBband  in  complaints  of  defamation.     If  the  husband  of  the  sl£^ndered  person  ia 
not  permitted  to  sue  for  the  imputation  on  his  wife's    character,  it  cannot  be 
assumed  that,  in  the  absence  of  special  injury  to  himself,  the  husband  would  be 
permitted  to  make  a  compUino  in  respect  of  a  slander  of  his  wife.    The  force  of 
>the  Madras  decision  in  P/idlam  Jfaidu  v.  Bamuiaami  (\)  is  thus  considerably 
shaken  by  the  later  decision. 

In  Bombay  the  understanding  has  always  been  that  none  other  but  the 
female  defamed,  and  not  her  male  relation,  can  bring  the  complaint.  See  Jmfhp. 
V.  Kustatin  John  de  Souza{^)y  The  order  passed  in  this  last  case  is  very  brief 
^nd  gives  no  reasons,  but  it  may  be  safely  gathered  that  the  Judges,  who  dis- 
posed of  the  criminal  reference,  must  have  though!?  the  person  aggrieved  in  sec- 
tion 198,  Criminal  Procedure  Code,  was  the  person  defamed.  There  is  one  deci- 
sion in  our  Bombay  Reports  (Qttee^i- impress  v.  Bai  Rukshmonii'^))  which  was 

(1)  (1891)  14  Mad.,  379.  (2>  (1894)  18  Mad.,  260.  (3)  [1876)  1  Mad.,  383. 

{4]    [1888]  11  AU.,  104.  [5]  ^1881)  5  Bom.,  580.  (6)  (1887)  Cr.  Rul.,  No.  Jf 

(7)  (1886)  10  Bom.  340. 
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-ptiBsed  expressly  on  si^tioD  198,  Criminal  Procedure  Cbdie^,  in^  fpfitK>eltion  wiMi  tk 
prosecution  under  section  494^  Indian  Penal  Code.  Tiip^e  Ihe^  wile  of  a  lunatio 
vrskH  proi^ecuted  for  bigamy  on  bhe  complaint  of  the  lufiafritV  brother,  and  it  wa4 
h*-1d  tlint  thin  brother  wa8  not  a  person  aggrieved  witbia  th^  n).eaning  of  aeotion 
398,  Criminal  protsedure  Code. 

Explanatioa  I  to  section  499,  Indian  Pfenal  Code,  permits  that  the  near 
^elatiouH  of  a  deceased  person  may  complain  of  a  defemation  imputinsr  anything 
to  a  deceased  person  if  the  imputation  woi»ld  harm  the  reputation  of  that  per!H)n 
if  living  and  is  intended  to  be  huitful  to  the  feeking'f  of  his  family  or  near  rela* 
ttves.  It  will  appear  from  this  that  though  generally  the  person  defamed  is  the 
.person  aggrieved,  yet,  in  the  ease  of  a  deceaited  person,  an  exception  is  mad& 
.which  allows  the  relations  to  complain  when  the  imputation  harms  the  reputation 
•of  the  deceased  and. also  at  the  same  time  hurts  the  feelings  of  living  persons. 
Th»  word  "aggrieved  V  is  used  in  ireference  to  three  different  complamts  :  Ist, 
in  regard  to  comjriaintfl  under  Chi^pter  XIX  ;  2n(),  in  complaints  under  defama* 
4ion  ;  and  Srdly,  in  offences  against  marriages-sections  493  to  496,  Indian  Penal 
Code.  In  caices  of  adultery — sections  497  and  498,  Indian  Penal  Code— «it  is^ 
ieipressly  provided  by  section  199,  Criminal  Procedure  Code,  that  either  the  hus- 
band or  in  his  absence,  some  person  who  bad  care  of  the  wife  may  complain. 
The  person  defamed  is  obviously  nol  always  the  person  aggrieved.  In  the  cane 
of  a  deceased  person,  the  aggrieved  complainant  may  be  other  than  the  person 
defamed,  but  the  section  lays  down  that  such  a  living  person  may  compnitn  if 
the  imputation  was  intended  to  be  hurtful  ta. the  feelings  of  living  persons  besi- 
iles  being  harmful  to  the  deceased. 

In  the  present  casei  ChbotaU)  doen  not ,^  however,  complain  that  his  repu-v 
4iation  has  been  injured.  In  his  coiiiplaint  he  says  it  is  his  wife  who  is  defamed, 
Itnd  his  name  is  included  as  being  tj^e  husband  of  so  and  so.  Under  these  circu- 
>mstances,  he  eapnot  be  regarded  aa  an  aggrieved  person  under  secbioo  108, 
Oriminal  Procedure  Code,  read  alone  with  section  345,,  Criminal  Procedure 
Code,  i¥bich  expressly  euaots'tfaal  tine  person  defomed  is  the  only  person  who  oan^ 
■^XHnpound.  If^  as  in  the 'cases.  quoted  above,  brother  and  fi^jther  were  held  not. 
^ntitled  to'brinff  civil  or  criminal  complaints,  there  is  no  ground  for  distinguish- 
ing the  husband  from  other  near  rebtions.  It  would  be  a  serious  anomaly  to. 
«)ieTd  that  ^though  the  husband  mi^r  complain,  the  wife  may  undo  its  effect  by 
compounding  under  section  846^  Criminal  Prooedure  Code. 

The  imputation  about  eating  and  drinking  was  clearly  personal  and  con- 
^ned  to  the  wife.  '  The  imputation  about  the  wife's  having  intercourse  with  mei^ 

.  low  caste  is  of  £|  similar  character.  The  sting  there  is  of  an  offence  against  caste 
and  not  an  ofTeiioe  against  the  law  or  morals.  No  caste  meeting  was  held  charg- 
ing C!hhotalat  for  the  fiAult  of  his  wife,  and  there  is  nothing  to  show  that  any* 
thing  was  intended  as  against  Cbhotalal  by  the  caste. 

Under  these  ieiTonmstances  the  person  aggrieved  under    section   196^^ 
OHiniQ'^l  Pvooednre  Qode,  was  the narson  who  wasdefamed  i^d  who  alone  could 

*«ampQitind,  I  would  ^therefore,  reiMv  to  the  reference  made  to  us  by  saying  that 
the  Boinbaj  decision  was  correctly  oecided  and  that  the  decision  in  Chella/nk 
ifaidu  V.  j^mascmii  W  must  be  regarded  as  overruled  by  the  decision  in  Brah* 
manna  v.  BamarhMna  W^  The  person  aggrieved  may  be  other  than  the 
fierson  defamed  under  special  circumstances,  mt  the  complaint  in  this  case  doea 
not  disclose  such  circumstance,  and,  therefore,  the  general  law  must  govern. 

Order  acoording  to  the  ^kcision  of  tJie  FuU  Benpk. 

*"  (1)  (1891)  UM^.,  879,  "  (2)  (894)  18  M^„  26Q,       "^ 
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1900  August  20.  I.  L.  B.  26  Bom.  163, 

Bpfore  Mr,  Justice  Fulton  ani  Mr.  Justice  Batty. 
QUEEN-r EM  PRESS  v.  BASVANTA  and  others.  ♦ 

Evidence—Confession— Retracted  confession— Evidence  (  Act  I  of  1872  ),  Sees.  24,  80  and 
33 — Deposition  of  %  deceased  witnesfrr-Admissibility  of  sii(^  Reposition  in  bulwequeiit 
proceedings. 

A  confession  duly  recorded  and  certified  under  section  164  of  the  Criminal  Procedure  Cod« 
Act  y  of  1898  )  is  admissible  in  evidence  against  the  person  making  it  unless  shut    out  by  ihe 
provisions  of  section  24  of  the  Indian  Ijvi^ence  Act  (  I  of  1872. ) 

A  mere  subsequent  retractation  of  a  confession  which  is  duly  recorded  and  certified  by  a 
Magistrate  is  not  enough  in  all  cases  to  make  it  appear  to  have  b^en  unlawfully  induced. 

The  law  in  India  is  not  identical  with  the  law  in  England  on  the  rele\>ncy  and  admissibility 
p£  confessions.  '  '     '  ■   ^» 

Imperatrix  v.  Balya  pagdu  (1)  pUssented  from. 

Reg.  V.  Be^lvcint  (2)  fojlowed. 

Where  a  witness  for  the  prosccutiqn  was  exaniined  befpre  ^  committing  Magistrate,  bpt 
was  not  cross-examined,  and  then  died  before  the  case  came  on  for  trial  to  the  Sessions  Court, 
^ud  his  deposition  was  tendered  in  evidence  at  the  trial. 

Held,  that  the  deposition  was  a4niissible  un^er  section  83  of  the  Evidence  Act  (I  of  1872). 

Appeals  from  the  convictions  and  sentences  passed  by  F.  0.  O.  I^eninao, 
Sessions  Judge  of  Belg«^uni,  in  the  case  of  Queen^- Empress  y,  Basvantc^  anjl 
four  others. 

The  five  accused  were  committed  to  the  Sessions  Court  of  BeJcfanm  nn  a 
charge  of  murder  under  seption  302  of  tl^e  Indian  Penal  Oode(Act  XLV  of  18G0ji 

Accuse'i  Nos.  1  and  2  made  confessions  before  the  First  Class  Magi>trate 
of  Pelgaum  implicating  themselves  and  the  othpr  accused  in  the  crime. 

Tb^'se  confessions  were  subsequently  retracted  by  the  accused  during  the 
icourso  of  the  prilpninary  inquiry  before  the  committing  Magistrate  on  thp 
ground  that  they  had  been  extorted  by  torture. 

The  8»^ssi(»ns  Judue  refused  to  admit  these  confv3ssions  in  evidence,  ns  he 
r^n«idt-red  I  hit  the  circumstances  were  such  as  to  thrcfy  a  serious  dupbt  oij 
their  v'olUii&ciritiess. 

On  tlie  rest  of  the  evidence  for  tlje  prqseoiition  the  Sessions  Judge  concur- 
ring with  the  jury  coifvicted  all  the  accu8e4  of  the  offence  charged,  and  senten- 
ced them  each  to  deifth  subject  to  the  cqnfirmat^Qn  of  the  sentence  by  the 
High  Court. 

Thereupon  the  accused  appealed  to  the  High  Court. 

Bao  Bahadur  V.  T.  J.  Kirtikar^  Government  Pleader,  foy  t)ie  Crown. 

Nilkhant  Atmaram  for  ijccused  Nos.,  2  and  3. 

B.  A.  Bhagwat  for  accused  Nos.  4  and  5. 

FuLTQN.  J. :— Ii^  this  case  the  Sessions  Judge  of  Belgaum  has,  on  the 
jQiianinious  verdict  of  a  jury,  conyicted  the  five  accused  persoos  of  the  murd«^r  of 
one  Sdtyagowda  and  l^as  sentenced  them  to  death.  Against  these  convictions 
!bhe  prisoners  have  all  appealed, and  the  case  no^  oqmes  before  us,  both  on  appeal 
and    on    the  reference   of  the  Sessions  Judge  for  confirmation  of  the  sentences. 

The  murder  is  proved  to  have  Ijeen  comu^itted  ^bout  10  or  11  a.  M.  pi^ 
the  14th  April  in  the  open  street  in  the  village  of  Xidsoshi,  and  there  seems  no 
reason  to  doubt  that  two  persons — An^ntbhat  and  Gopal-r-were  actually  present 
at  the  scene. 

I  Oriminal  Appeals.  Nos.  860  to  352  of  1900.  *  **" 

(1)  Cr.  Rul.  No.  8  of  1898.  (2)  (1874)  11  Bom.  H.  C.  R.,  137 
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The  third  accused  inw^arrested  within  a  very  short  time  of  the  mnrJer  at 
n,  well  on  the  Akivat  road^  where  he  was  washing  his  clothes.  The  fourth  and 
fifth  accused  were  arrested  about  10  p.  M.  the  next  day  in  a  hut  about'a  quarter 
or  half  a  mile  from  the  village  of  Nidsoshi.  The  firut  and  second  accused  were 
arrested  at  Belgaum  on  the  22Bd  April  —eight  days  after  the  murder. 

The  evidence  to  support  the  conviction  has  been  carefully  analysed  by 
the  Judge  in  his  charge  to  the  jury,  and  his  classification  may  conveniently  be 
adopted.  (His  iLordship  then  ducussed  the  evidence  in  detail  and  continued  as 
follows  : — 

It  wa$  suggested  that  the  deposition  of  witness  No.  25,  who  died  before 
the  trial,  was  inadmissible,  as  he  was  not  cross-emmined  before  tho  Magistrate. 
But,  we  think  that,  as  the  accused  persons  h»d  the  rig;ht  and  opportunity  of 
cross-examining  himi  his  evidence  was  admissible  under  section  83  of  the 
Evidence  Act,  notwithstanding  the  amission  df  their  pleader  to  avail  himself 
of  that  right. 

So  fer  the  case  as  presented  to  the  jury  was  simple.  Their  verdict  was 
amply  suppoted  by  the  evidence  before  them.  But  in  addition  to  that  evidence 
there  are  the  confessions  made  by  accused  Nos.  1  and  2  on  the  30th  April,  which, 
fit  is  contended,  introduce  an  element  of  uncertainty. 

The  learned  Session  Judge  refused  to  admit  these  confessions,  as  he  con- 
sidered that  the  circumstances  were  such  as  to  throw  a  serious  doubt  on  their 
voluntariness,.  The  Qovernment  Pleader  on  the  one  side  and  Mr.  Bhagwat  on 
ithe  other  on  behalf  of  accused  No.  5  have  both  applied  to  us  for  their  admission. 

For  two  reasons  we  think  that  the  Judge  was  in  error  in  rejecting  them. 
In  the  first  place,  even  if  inadmissible  againxt  Accu^^ed  Nos.   1  and  2,  who 

«inade  them,  they  ought  to  have  been  admitted  in  favour  of  No.  5  on  the  p'-inci- 
pie  explaiaed  in  the  case  of  Pitambtr  Jina  (i).     The  Judge   himself,  when  he 

^came  to  puss  sentence,  felt  the  difficulty  of  the  situation.  H*^  then  very  properly 
referred  to  these  confessions,   for  it  would   have  been  wr.  ng  to  pass  senteii*  e  of 

•death  on  No.5  without  reference  to  them.  Similar  considerations  might  have 
suggested  the  necessity  of  laying  them  before  the  jury;  but  we  notice  with  some 
surprise  that  the  pleader  for  No.  5  does  not  appear  to  have  pressed  for  their 
admission.  Perhaps  it  may  have  been  thought  that  they  would  not  influence 
the  verdict  ;  but  they  were  obviously  material  to  the  case  and  required  to  be 

(taken  into  account. 

In  the  second  place  ire  think  that  even  as  against  accused  Nos.  1   and  2 
there  was  no  sufficient  reason  for  their  exclusion. 

We  are  of  opinion  that  in  India  a  confession  duly  recorded  and  certified 
nder  section  164,  Criminal  Procedure  Code,  is  admissible  in  evidence  against 
the  person  making  it,  unless  shut  out  by  the  provisions  of  section  24  of  the 
JSvidence  Act,  "  to  which  alone  ",  as  pointed  out  in  Pitamher'e  case(i)  by  Chief 
Justice  Westropp,  ^*  we  are  at  liberty  to  look  for  the  law  of  evidence  in  this 
country." 

We  have  read  with  ^mpathetic  interest  the  discussion  on  this  subject 
vwhich  has  lately  appeared  in  the  July  Number  of  the  Bombay  Law  Reporter 
and  appreciate  the  manifest  earnestness  of  the  writer  in  his  desire  to  prevent 
the  extortion  of  confessions  by  unfair  means.  But^  in  deciding  whether  or  not 
any  particular  confession  is  admissible  in  evidence,  we  have  to  be  guided  by  the 

(1)  (1877)  2  Bom.,  61. 
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provisions  of  the  law  enacted  by  the  Legislature.  It  is  true'  that  in  England 
Vhen  a  doubti  arises  a8  to  the  admissibility  of  a  confession,  the  Cdiirt  has  to 
viecide  whether  it  has  been  proved  affirmatively  to  be  free  and  voluntary; 
This  is  the  law  laid  down  in  the  Queen  v.  Thompson^  by  Mr.  Justice  Cave 
with  the  concurrence  of  Lord  Coleridge,  C.  J.,  and  Hawkins,  Day,  and  Wills  JJ^ 
In  India  the  law  on  the  subject  is  contained  in  section  24  of  the  £vid^enc6 
Act,  as  follows  : — 

**  A  oonfdssibn  made  by  an  aooused  person  is  irteleyant  in  a  criminal  pi^oOeedin^,  \t  ih^ 
taking  of  bhe  oonfession  appears  to  the  Court  to  have  been  caused  by  any  inducement,  threat, ,  Qi 
promise  having  reference  to  the  charge  against  the  accused  person  proceeding  from  a  person  in 
iiuthoriby  and  sufficient  in  the  opinion  of  the  Court  to  give  the  accused  perscn  ^grounds  which 
would  appear  to  him  reasonable  for  supposing  that  by  making  it  he  would  gain^cmy  «Klvaiitage  oe 
livoid  any  evil  of  a  temporal  nature  in  reference  to  thb  proceedings  against  Mm.  ^' 

The  seoti6n  must  be  fairly  construed  according  to  its  lang(Ua^,  and  if  thia 
is  done  it  seetitits  to  us  impossible  to  contend  that  thB  law  in  India  is  identical 
with  the  law  in  England  as  explained  in  The  Qtieen  v.  Thompson  and  the  cases 
therein  referred  to.  The  question  which  a  Court  has  to  decide  when  determi^ 
ning  on  the  admissibility  of  a  confession  is  whether  it  appears  to  the  Court  to 
have  been  induced  by  the  mean^  mentioned  in  that  section.  It  may  be  that 
'this  section  does  not  require  positive  proof,  within  the  mealiing  of  section  3, 
of  improper  inducement  to  justify  the  rejection  of  the  confession.  The  use  of  the 
word  '*  appeairs  "  indicates,  it  may  be  urgued,  a  lesser  tlegtee  of  probability 
than  would  be  necessary  if  *•  proof"  had  been  requited.  A  Court  might  perhaps 
in  a  particular  case  fairly  hesitate  to  say  that  it  yraa  proved  that  the  confession 
had  been  unlawfully  obtained,  and  yet  mi^ht  be  in  a  position  to  say  tiiat  such 
appeared  to  it  to  have  been  the  case.  Still  although  we  ihink  that  Very  pro*- 
Vably  a  confession  may  be  rejected  on  well*grounded  conjecture,  there  must  be 
something  before  the  Court  ou  Which  such  ^conjecture  can  rest.  It  does  not  seem 
(possible  to  say  that  the  mere  subsequent  tetractation  of  a  contession  which  had 
been  duly  recorded  and  ceroified^by  a  Magisti'ate.  is  enough  in  all  cases  to  make 
it  appear  to  have  been  unlawfufly  inducea.  Without  assuming  the  functions 
of  the  Legislature  We  cannot  lay  ^down  any  general  rule  to  meet  the  varying 
circumstances  of  different  cases.  To  requite,  as  the  "criterion  of  admissibility, 
aflBriuative  proof  that  a  duly  rec^^ded  and  certified  confession  was  free  anrd 
•voluntary,  would  not,  in  our  opinion,  be  consistent  with  the  terms  of  sections 
21  aud  24  oi  the  Evidence  Act,  or  with^the  interpretation  given  to  those 
'Sections  by  Mr.  Juetice  Nanabhai  in  Reg.  v,  BalvaritW  which  i^ppearsto  us  to 
have  been  correctly  d^ided  and  to  be  in  ^harmony  with  the  practice  of  the 
Courts. 

The  remarks  made  in  ImperdtrixR  v.  Balya  Dagdu  i^),  in  so  far  as  they 
may  have  been  intended  to  prescribe  u  different  practice,  cannot,  we  think,  be 
accepted  (^  consistent  with  section  24,  nor  do  they  appear  to  have  been  neces*- 
'sary  for  the  decision  of  the  case  in  ivhich  the  disputed  confession  was  accepted 
and  acted  ou. 

It  may  be  tht»ught  that  the  law  as  it  stands  does  not  afford  adequate 
protection  ti>  prisoners  ag^iinst  illegal  practices  whereby  confespions  are  extcrted 
but  it  is  not  pf nnissible  to  us  to  amend  it.  What  the  Legislature  doubtless 
hoped  and  intended  was  chat  Magistrates  would  not  record  confessions  unless 
'they  really  believed  that  they  were  made  voluntarily  (CfQu«e7i  v.  ThofiipsonW 
In  the  case  of  Magistrates  acting  under  ^ectifh  164  of  the  Criminal  Procedure 
Code,  there  can  be  no  question  that  they  mu.^t  be  affirmatively  satisfied   of  the 

(1)  (1893)  2  Q.  B.,  12.  (2).(1874)  11  Bom.,  H.  t.  K,  187. 

(3;  Ct-  Rul.  3  of  189a  v4)  (1893;  2  Q.  B.,  12. 
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Voluuturiness  of  the  confessiou,  and  that  when  in  doubt  on  this  point  they  onght 
hot  U)  reccrd  or  give  the  certificate.  The  consideration  which  this  quetition  i» 
fit  present  receiving  will,  we  hope,  lead  to  the  issue  of  i^uch  instructions  as  may 
help  Magistrates  in  tho  diflScult  task  of  deciding  what  confesaions  ure  "  voluntary 
Sn^i  •ihe  niatfe^r  is  ^^^  one  that  can  he  further  discussed  in  this  jiidgtoent,  iii 
which  we  are  confined  ^  thlB  {>biht9  immediately  at  issue. 

In  the  present  case  we  can  see  no  reason  for  supposing  that  the  confessions 
were  not  voluntaHly  made.     The  accused  Wete  arrested  oh  the  22nd    and    were 
^sent  to  th<»  Magistirate  oh  the  29iih  April      Their  sUtements   were   recorded  oh 
the  30th;  at  Which  tirhe  their  bodies  were  « xamined,  and  no  marks  of  ill-tieat- 
inenc    were   discovered.       Subse)qu'ently   in   the  coinimittnl   proceedings    they 
retracted  tfaeit  confessions  and  saia  acbotding   to  the    English   translation   that 
tiiey  had  been  tortured      Accbi-ding  to  the  vetriacular,  which  doubtless  bontdinflr 
the  v«>rds  actually  used.  No.  1  Baid  he  had  suJFfered  tras  (trouble — ainndyohce  ); 
and  No.  2  said  he  had  been  beAten  (  bddaduhddcidH  ).     The  Magistrate,  when 
these  statements  wfere  made  to  him  on  the  30th  May;  ought^  i^e  think,  tb   have 
questioned  the  accused  further  oil  the  subject  so  a's   tb  ascertain   exactly   what 
tliey  had  to  allege.    Tho  remarl^^  of  Chief  Justice  Westropp  in   Rg.  v.  Kashi" 
ruitk  Dmi'dr  (i)  show  tnat  allegationis  of  ill-treatment   made  by   prisoners    arer 
n<>b  t<>  be  overlooked.    These  redia'rks,  we  fear,  are  as  approprinoe  at  the  present 
d.iy  as  they  were  when  they  wete  written  in  1871.     But  it  may  be  that  as   the 
Mii^intrate  who  coOimitted  the  case  Was  the  same  as  the  Magistrate  who  a  month 
before  had  retjorded  the  confessions  and  hrtd  ekainiiied  the  bo<liesof  tho  accused; 
he  wa!<  satisfied  that  tho  allegations  of  physical  ill-treatment   were   untrue,  and, 
therefore^  ret'iUined  fi'ttm  further    enquiry  on   the   subject.    '^Phere   is   nothing, 
ther*;  to  show  that  as  a  matter  of  fatst  these  two  arcUse<l  had  been  ill-treated,  for 
-We  do  not  think  that  their  general  statement  on  the  subjiect  on   th'e  30th  May 
outweicrhed  the   fact  that  no  marks  appeared  on  their  bodies  on  the  30kh  April: 
The  beating  alleged  by  No.  2  could  hardly  have  escaped  detection,  ahd  no  other 
form  6t  torture  was  suggested.     The  fact  that   the  accused    were   eight  days  in 
the  custody  of  the  pblicc,  might  suggest  hnwillinghej-s  to  c^")Efess  ^t    an    earlier 
period    but    in    the    Sessions    Court    the    policeman   (  witness  Nb.  2T  )    who 
sent  theiki  ti^>    tho    Magistrate,    was    not    questioned    as   to    his   lensons    for 
the  delay,     Lo(»king  to  the  term^i  of  the  'cohfesj«ibns  themselves  thV're   l&  nothing 
special     to    indicate    coeicjion.     Those   terms    ban    hardly    have   br^en    dictat- 
ed Uy  th  •  police.  Omitting,  as  they  do;  th6  nalne  of  No.   5.    They  contain    full 
adniissi.ns  of  guilt,  but  they  are  slightly  favourable  to  the  men  who  made  them; 
In  as  Uiuch  as  ihey  ^xq  Jrepresentfed  us  instruments   of  others,  rather   than   the 
i)rig  narors'of  the  plot.     It  may  be  matter   for   wonder   why  they  should    hnve 
Con»es«.t  d  at  all,  but  it  is  possiblfe  that  they   realised  the   ho|»elessness   of  their 
1  option,  bavii^'g  cbmtiaitted  the  murder  in  the  presence  of  tiritnesses  and   then 
fluiJ  ironi  the  village.     In  these  circumstances  they  may  have  thought  it  UFclesa 
to  deny  their  guilt  and  may  have  supposed  that  confess^ion  was  their  best  course. 
Ill  m»inv  cates  circumstances  may  suggest  grounds  for  beii'eving  that  confebsions 
buve  bi  en  made  under  pressure,  but  ^uch  circumstances  seem  to   us   wanting  iii 
Vhe  pre^ent  cise.     The  Magistrate  Who   irecorded   the   confessions   has   certified 
that  he  b:jlieves  th^^m  to  have  been  voiunnarily  made,  and    there    is  nothing    td 
hiake  it  app  ;,r  to  us  that  they  weVe  obtained  by  means  which     would     render 
tiiriii    iiiaduiissible  under  bection   24. 

We.  tlicrtjf  re  d  cide  to  admit  them  ujifler  the  provisions    of  section  375 
fo  tl  fe   "irainal  P.ccodure  Code.     vVithout  them  the  evidence  is  amply  sufiicieufc 


(1)  (1871)  8  Bom.  H.  C,  126,  at  pp.  137, 138. 
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Tor  the  conviction  of  accused  Nog.  1,  2,  3  and  4;  and  the  fact  of  these  confer* 
siona  having  been  made  unly  serves  to  assure  us  of  the  correctness  of  the  con- 
clusion at  which  the  jury  have  arrived,  and  to  which  we  should  ourselves  l.ave 
come  on  the  evidence  recorded  by  the  Judge. 

As  regards  No.  6  the  confessions  present  difficulties  which  would  other- 
wise have  been  wanting,  but  in  spite  of  them  we  are  of  opinion  that  the 
^conviction  is  right.  It  iis  difficult  to  disbelieve  the  evidence  of  the  two  eye- 
-witnesses  who  are  as  positive  about  N6.  5  as  about  the  other  prisoners, 

(His  Lord^^hip.  after  dwelling  upon  the  eVidence  presented  against  aocu* 
Ised  No.  5,  proceeded  as  follows;—) 

It  seems  impoajsible  to  suppose  that  all  this  evidenjoe  could  thus  hastily 
have  been  concocted  against  No.  5,  merely  '6n  suspicion  based  on  the  old  feud, 
or  to  doubt  the  truth  of  what  the  witnesses  dejtose  to.  How,  then,  can  the 
omission  of  the  name  of  No.  6  ill  the  confessioiis  be  accounted  for  ?  We  think 
that  it  can '6niy.be  explained  on  the  hypothesis  Ihl^t  for  Some  reason  or  other 
Nos- 1  and  2,  who  probably  kneHi  nt)thing  oif  hin  Veytort,  wished  to  screen  him. 
They  knew  the  facts,  and  'po««ibly  believed  that  he  wa^  not  such  an  active 
instigator  hn  Nos.  3  and  4.  He  seelns  to  have  tak'e^  a  less  prominent  part  in 
,tlie  murder  itself  and  may  have  l)een  half-beaiibed,  bulb  that  h6  was  concerned 
"both  in  the  plot  and  in  th^e 'Crime  itselt  we  think  Vhere  can  be  no  doubt 

The  murder  was  cruel  and  deliberate.  All  Who  Itook  part  in  it  might 
justly  be  condemned  to  die.  Bat  as  usual  in  ca^es  where  many  prisoners  are 
involved,  we  hesitate  'to  confirm  so  thany  senteHdes  and  try  to  discriminate.  For 
No9.  3  and  4  there  seems  nothing  t5  be  said.  Their  sentenced  must  be  confir- 
med. Nos.  1  and  2  are  ^younger  men  who  seem  to  have  been  acting  under  the 
direction  of  others  :  No.  5,  though  meanspirited  in  hlsfsuhduct,  ^eems  to  have 
been  less  resolute  about  the  murder  than  the  rest.  We  shall  commute  the  sente- 
pceb  in  the  case  of  these  thi*ee  prisoners  We  dismiss  the  appeals  of  Nos  3  and 
%  and  confirm  th6  fcentences  of  death.  In  the  case  ofthe'6th'er  three  prisouerd 
i#e  commute  the  sentences  to  transpofttdtion  for  life. 


1900.  August  ^5.  ^  I.  L.  E.  26  Bom.  179. 

Before  Sir  L.  H.  Jehki'hs,  Chief  JvMice,  and  Mr.  Justice  Batty. 

IN  RE  PANDUliAilG  GOVlNii  PUJABI  and  others.* 

CrimiDal  Procedure  Code  (Act  V  of  1898),  Sees.  145  and  526-  Transfer  of  a  case— Criminal  < 
Bias  of  Judge— Magistrate's  ]^oW@rk  tinder  See.  145 — Breach  of  Peace— Rights  of  the  parties. 

The  provisions  of  section  526  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  )  do  not  gir^ 
any  power  to  direct  the  transfer  of  afiyproc^edings  initiated  unde¥  section  145  of  tne  Code.  Such 
proceedings  do  not  constitute  a  **  criminal  case  *'  within  the  meaning  of  section  526  of  the  Code; 
X  primioal  case  ijieans  a  case  arising  out  of,  and  deali^  with,^  some  crime  already  committed.  It 
does  not  include  proceedings  taken  for  the  prevention  of  crixne. 

Under  section  145  of  the  Code  a  Magistrate  is  not  at  liberty  to  go  into  the  merits  of  the 
claims  of  any  of  the  parties  to  the  dispute,  to  a  rigHt  to  '^od'kdsft  the  subject  thereof.  He  can 
decide  only  the  fact  of  possession  at  the  date  of  the  order  re<[uiring  the  pvkrties  to  put  in  their 
^temdfits. 

The  parties  cantiot  be  called  upon  to  furnish  a  statement  of  their  rights,  nor  can  the  Magi; 
rtrate  take,  as  the  basis  of  any  action  he  may  finally  decide  upon,  any  conclusion  at  which  he  may 
Iti^rive,  or  at  whibh  he  may  have  arrived,  as  to  the  respective  titles  of  the  parties. 
: : -: ■  v " m-a. 

*  Crimiual  Appticatioa  for  Ravision,  No.  li%  of  1900. 
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(Note;— This  cafie  is  Ex.  3  B6m.  L.  416.  Diss :  12  M.  L  J.  391  Ref:  5  c.  #- 
749;  28  Cil.  '7t>9;  6  Bom.  L.  246, 4«0. 

This  was  an  applioation  under  section  626  of  the  Criminal  Procedure 
Oode  (  Aot  V  of  1898  ;  for  the  trwiafer  of  a  case  U6m  th4  Court  of  the  First? 
Class  Magistrate  at  Pandharpur. 

The  applicants  were  the  Sevikiharis  (temple  servants  )  bf  th^  temple  of 
Shri  Panduran^  atPaudharpiir  W.  The  Badvea,  who  opposed  the  applicatiun, 
were  the  chief  priests,  managers,  and  trustees  of  the  said  temple. 

A  dispute  aro3e  between  the  Badves  on  the  one  hand  and  the  Sevadhari^ 
on  the  other,  about  the  right  of  pefcformiug  the  Alankar  Puja  (decoration 
rites  )  at  the  temple. 

Thereupon  one  Dnyneshwar  Dadaji  Badve  made  a  complaint  to  the 
PistMct  Magistrate  of  Sholapur,  complaining  that  the  BenareSy  a  class  of 
SevadhariB,  had  obstructed  him  in  the  performance  of  the  daid  puja. 

On  this  complaint  the  District  Magistrate  passed  an  ex  parte  order  oii 

the  10th  6i  October,  1899,  to  the  f6llowing  eQect  :— 

'*  There  appeara  to  be  a  diipute  about  the  Alankar  Puja,  But  looking  to  the  past  practloe, 
the  Badves  alone  have  the  right  to  perform  the  servioe,  and  the  High  Court  of  Bombay  has  also 
decided  thAt  Badve$  alone  should  perform  this  puja.  The  Benares  and  the  other  Sevadharis  have 
no  right  at  all  to  perform  this  seryioe.  For  this  reason,  if  the  Sevadharii  or  dther  persons  obstmctr 
the  BadwB  at  the  time  of  this  service,  the  police  should  remoVe  the  obstructidn,  and,  if  necessary, 
those  who  oause  the  obstruction  should  be  expelled  from  the  temple  during  this  service." 

This  order  was  set  aside  by  the  High  Court  on  the  22nd  January,  1900^ 
on  the  ground  of  defect  in  plrocedur6,  and  the  DisA/rict  Magistrate  was  directed 
to  re-hear  the  case  after  giving  dtfe  notice  to  tAl  pehons  intetested  in  the 
matter. 

After  ^he  remand  the  District  Magistrate  transferred  the  case  for  inquiry 
to  the  First  Class  Magistrate  at  Pandharpur. 

On  the  12th  May,  1^00,  the  Magistrate  purporting  to  aot  under  sectioU 
145  of  the  Criminal  Procedure  Code  (  Aot  V  of  18i^8>  issued  an  order  to  the 
Badvee  as  well  as  to  all  classes  of  8evadhari9  requiring  them  to  file  written 
statetnents  of  their  respediive  righto  and  duties  at  the  performance  of  the 
Alaffkar  Puja. 

Thereupon  the  present  applicaiton  was  made  to  the  High  Court  by  the 
SevadhJaria  for  the  transfeir  ot  the  case  from  the  Court  of  the  First  Class  Magis- 
strate'to  another  Courts  on  the  following  ^rdunds,  viz  .— 

**  (I)  That  the  First  Olass  Magistrate  at  Panttfadrpur  being  a  yejman  or  patron  of  one  of  the 
Badves f  there  was  a  likelihbod  Of  his  dealing  with  the  case  with  a  real  bias  in  their  favour. 

**  (2)  That  the  Magistrate  had  already  expressed  his  opinion  in  favour  of  the  Badves  and 
against  the  Sevadharis  about  their  respective  rights  and  duties  at  the  temple,  eBpecially  in  oo^ 
nnection  with  the  Alankar  pi<;a,  ia  a  report  submitted  by  him  to  the  District  Magistrate  of  Sho- 
lapur  on  5th  May,  1899." 

**  (S)  That  the  Magistrate  having  thus  prejuhgdd  the  merits  of  the  case  was  disqualifLod  from 
drying  tne  case." 

Upon  this  application  the  High  Cotfrt  issued  notices  to  the  District  Magis- 
trate and  the  Badvea  to  show  cause  why  the  case  should  not  be  transferied. 
Thereupon,  the  District  Magistrate  made  the  following  aflSdavit: — 

"It  is  a  fact  that  Mr.  Thakar  is  the  yejman  of  Vishwanath  Gopal  Badve,  but  the  word  'patron* 
4s  not  a  quite  correct  tttfhslation  of  the  term  ^yejman:  It  is  ouBtomary  for  every  Hind^  to  hav6 
some  '  upadhya  *  or  priest  at  sacred  places  like  Pandharpur  ;  this  relation  of  '  ye}iiian  '  and  priest 
has  descended  to  Mr.  Thakar  and  Vishwanath  Badve  from  their  forefathers  as  a  mere  matter  of 
form.    I  am  sure  it  can  in  no  way  affect  the  judicial  impartiality  of  the  former. 

(1)  SeQ  I.  L.  B.  21  Bom.,  527. 
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**  Ifc  is  also  trne  that  Mr,  Thakar  once  submitted  a  report,  to  the  Pistrid^,  deputy  Gollector,, 
apur,  regarding  the  Alankar puja  while  Mamlatdar  at  Pandliarpur  ;  but    thi^t  report  simply' 
expressad  his  general  views  and  has  nothing  to  do  i^ith  the  trial  qf  the  case  or  consideration  of  its 


fiholapur,  regarding  the  Alankar puja  while  Mamlatdar  at  Pandliarpur  ;  but    thi^t  report  simply' 

expressed  his  general  views  and  has  nothing  to  do  '^ith  the  tX'ial  Qf  the 

judicial  merits.  lb  was  merely  a  departmental  report  submitted  i^  a  non-judioia]{(^pecity.  Besides, 


sn  the  present  case,  this  report  has  been  already  rejected  as  evidence.  I,  therefoi^ei  declare  that, 
neither  of  these  facts  will  influence  tho  Magistrate  in  a  judicial  inquiry  or  interfeiio..  with  his  judi-. 
cial  independence." 

0.  S.  Rao  for  applicanta. 

K.  0.  Chandavarkar  for  opponents. 

Rao  Bahadur  V.  J.  Kirtfkar,  Government    Pleader,  for  the  Crown. 

The  following  judgment  was  delivered  by. 

Jenkins,  C.  J.  : — A  di»pnte  having  arisen  at  Pandharpur  between  the^ 
J?a(2i;69  and  iSieva(JAart8  of  a  temple,  with  reference  to  the  right  of  the  Sevad^ 
haris  (  or  temple  servants  )  to  participate  in  the  Alankar  Puja  (or  decorat^9i;i^ 
rites  ),  the  Magistrate  of  the  district,  apparently  with  a  view  to  prevent  a  yo9» 
fiible  breach  of  the  peace,  referred  petitions  received  by  him  on  the  subjeft  to. 
a  Fir.st  Clas^  Magistrate  and  on  receiving  his  report  issued  an  ^der  puvpog^ting 
to  affect  tho  SevadharU  generally.  That  order  owing  to  the  defective  piooedure, 
followed,  and  othor  grounds  of  objection,  appearing  to  be  open  to  revision  aa 
ultra  vires  of  the  powers  conferred  by  Chapter  XII  of  the  Code  of  Criminal 
Procedure,  was  considered  in  Application  No.  247  of  1899  and  ultimately  set. 
aside  by  a  Division  Bench  of  this  Ceurt  (  In  re  Panduraxkg  Oovind  W,  Mr. 
Juistice  Ranade  and  Mr.  Justice  Crowe  )  which  directed  the  District  MngisttHte 
to  '^  rehear  the  case  after  making  all  the  persons  interested  partie^,  and  recei*. 
ving  the  evidence  they  may  produce  before  him,  and  to  pass  a  fresh  order.  '* 
It  appears  that  after  the  return  of  the  records  and  proceedings,  further  action 
was  taken  by  the  First  Class  Magistrate,,  who  issued  to  the  parties  concerned 
in  the  alleged  disput  an  order,  which  purports  to  be  under  sub-section  1  of 
section  145  of  the  Code,  requiring  them  to  attead  in  person  or  by  pleader,  or  to 
put  forward  statements  of  the  rights  which  they  re:?pectively  claim.  The  pre- 
i*ent  npplication  has  now  been  mude  to  this  Court  to  transfer  the  matter  front 
the  Court  of  the  First  Class  Magistrate  who  made  that  order,  to  some  other- 
competent  Court. 

The  impartiality  of  tha  Magistrate  in- question  has  been  impugned  both 
on  the  ground  that  he  has  already  inquired  into  and  reported  (unfavourably  itt 
would  seem  to  the  present  applicants  )  on  tha  subject  of  the  dispute,  and  also 
that  he  is  the  hereditary  yeJTuan  of  one  of  the  parties  concerned  in  the  dis- 
pute OS  an  upadka  or  priest  of  the  shrine.  Among  the  papers  now  before  thia 
Court  is  a  document  which  purports  to  be  an'affidavit  by  the  Magistrate  of  the 
District,  and  which  (  inter  aZia  )  sets  forth  the  opinion  of  that  o^cer  to  the 
effect  that  the  Magistrate  whose  impartiality  is  impugned,  will  not  be  influent 
oed  by  the  relations  in  which  he.  admittedly  stands  to  one  of  fhe  parties  interest- 
ed«     It  is  somewhat  difficult  to. und^rsti     ^  rounds  it    could  have 

been  supported  that  such  an  expression  (  have    formed  a  basis 

for  any  decision  by  this  Court  as  to  the  t  directing  the  transfer 

applied  for.     And  it  is  by  no  means  rei  fcHat   the  htead   of  the 

Magistracy  of  the  district,  in  a  document  <  iture  as  afi  aflidavit  un- 

dor  the  sanction  of  an  oath,  should  have  a  in   makiiig  a  state- 

meijit  which  is  not  one  as  to  facts,  but «  ^  I  opinion^  which  in  the 

circumstances  can  only  rest  upon  conjecture  as  to  the  medtail  attitude  of  i^nothev 
oflScer.  In  considering  the  expediency  of  directing  k  transfer  for  the  ends  of 
justice,  the  Calcutta  High  Court  (  Dupeyron  v.  Driver  W)  ha^  deemied  il  esse^ 

(1)  (1900)  24  Bom.,  627.  (3)  (1896)  29  OaL,  496. 
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ntial  to  deoicfe  '*  not  merely  the  question  whether  there  hasjhseen  rny  real  Ma* 
in  the  mi?id  of  a  Migi^trate.  but  also  the  further  question  wh'^ther  incidental 
may  not  have  happened  which  though  they  raay  b,a  ¥^.sceptible  of  expla- 
nation are  nevertheless  such  as  are  calculated  tq  create  i\\  the  mind  of 
the  accused  a  re*^iK>nable  apprehei^sion  that  he  may  not  have  ^  fiir  and  im- 
partial trial/'  Thi«»  ruling  ha-  been  followed  i'l  Legal  Remembrancer  v.  Bhau. 
Tab  Chandra  Ohuckerbatty  W,  yrhere  it  was  observed  that  tf^e  importance  of 
securing;  the  confidence  of  parties  in  the  fairneMs  of  ^l^e  tribunal  ia  n-'Xt  only 
to  the  importance  of  securing  a  fair  and  impartial  Vibunal  (  p.  733  ).  A^ 
pitnilar  view  was  expressed  by  the  Allahabad  High  Co\xrt— r Far zand  Ali  v. 
ffanuman  Pramd(^)  tl^e  Ci»<trict  S|-igistrate  on  perusing  tl^ose  rulngH  will  na 
doubt  perceive  th<\t  the  irqpressions  produced  in  his  own  mind  as  to  the  im- 
partiality of  the  Mftgistr^te,  require  less  consideration  than  the  effect  likely  to  ba 
Jroduced  in  the  minds  of  ^he  parties  and  their  vfitnesseft,  h^y  the  selection  of  a. 
FaKistn^te  whose  per?oni^|  i^ntecedentii  or  circumstances  have  however  unavoid- 
ably connected  him  with  either  the  qne  party  or  the  other.  Such  considerationa 
could  not  f^ltogetheu  have  been  overlooked  had  it  been  nec^saary  for  this  Court 
to  determine  whether  tr^Qsfbr  should  in  this  case  be  directed . 

Raving  regard,  however,  to  the  wording  of  section  5.2G  of  the  Code  wa 
have  come  tQ  the  conclusioi^  that  the  provisions  of  tl^at  section  confer  no  power- 
to  direct  the  transfer  qf  any  proceedjugs  initiated  under  section  146  of  thaH 
Code. 

T\\Q  orders  that  may  be  mss^d  under  pubsectiqn  (I)  of  section  526  are 
specified  in  sub-clauses  (i)  tq  (iv)  of  ^jhat  sub  section.  The  first  of  these  ciausea^ 
authorizes  ^n  order  that  any  offence  be  inqinred  into  or  tried  by  any  Court? 
competent  in  all  respecta  but  that  qf  local  jurisdiction.  Section  145,  however, 
does  not  contemplate  inquiry  qr  tri>^l  into  an  offence.  It  deals,  as  the  hea'ling 
to  Part  IV  in  whioh  it  is  cqntained  suggests,  with  the  prevention  qf  offences, 
which,  if  the  procedure  be  effectual,  m«*y  never  be  committed,  and  which  if' 
committe<)  could  not  fee  inquired  into  or  tried  undeip  tl^e  procedure  prescribed 
in  section  145. 

Clause  (ii)  of  section  ^^26  authorizes  an  order  that  any  criminal  case  or 
appeal  or  class  thereof  be  transferred.  The  word  ''  criminal  "  governs  the 
word  *'  appeal  "  as  well  as  the  word  *•  case  "  and  must,  therefore,  bear  the  same 
connotation  in  both  connections — that  is  to  say,  a  criminal  case  like  a  criminal 
appeal  must  arise  out  of  and  deal  with  some  crime  already  committed.  It 
seems,  therefore,  that  this  clause  confers  no  powev  to  deal  with  procedure  than 
can  be  taken  only  for  the  prevention  of  crime.  Indeed  the  phrj^e  '*  criminal 
case  "  recurs  in  clause  (iii)  qf  section  526  where  it  is  manifestly  incapable  of 
application  to  any  proceeding  which  could  not  be  transferred  to,  and  tried 
before,  this  Court.  Clacu»  (iv)  of  section  526.  it  is  equally  obvious,  has  no 
^efereqce  to  proce^ings  under  section  145,  The  remaining  sub-sections  indi- 
cate  witl)  sufiipiei^t  clearaeas  that  the  power  to  transfer  operates  only  when 
there  is  a  person  i^scused. 

Section  145,  it  is  true,  ooqtemplates  a  procedure  which  may  involve  such 
inquiry  as  would  fall  within  the  defiriition  in  clause  (^)  or  (m)  of  section  4  of 
the  Code.  But  the  action  whiqb  may  ultimately  be  taken  thereunder,  ia  noti 
punitive,  but  preventive,  and  fof  that  purpose,  as  sub-section  (6)  shows,  is  provi- 
sional only  until  such  tim<a  as  final  or  formal  adjudication  on  the  rights  affectr 
ed  may  be  obtained  and  carried  into  effect  by  a  Court  competent  to  deal  with 
the  matter  in  due  course  of  law.     The  Magistrabe  in  acting  under    that  section 

(1)  (1897)  26  Cal.,  727.  "       (2)  (1896)  19  AU.,  64.  ^ 
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is  reistricted  by  the  necessity  of  obf^erving  all  the  conditions    thereby    impofied 
as  precedent  to  the  exercise  of  the  powers  conferred.    Sub-section   4  expressly 
provided  that  !be  in  not  at  liberty  (o  go  into  the  merits  of  the  claims  of  any  o^ 
Ihe  jwirties  to  the  dispute,  to  a  right  to  possess  the   subject   thereof     Bte    can 
decide  only  the  fact  o/"  possession  at  date  of  the  ordet  requiring  them  to  put  in 
their  statements.    Andj  further,  this  sub-section  implies  that  it  is  unnecessary 
for  him  to  formulate  a  decision  even  on  that  point  if  it  should  present  insuper- 
able difficulties.    He  ie  to  decide  the  fact  of  possession   '*  if  possible  ",   tut    al- 
ternative action  when  decision  on  that  fitbt  is  not  possible  is  authorizcid  by  the 
i^econd  proviso,  which  enables  the  Magistrate  to  attach  the    subject-tnatter  of 
the  dispute.    It  is  thuti  evident  that  nothing  that  could  afifect  the  past,-  present 
or  future  rig^fta  of  thfe  parties,  was  (contemplated  in  the  section.    The  action  to 
be  taken  (though  judicial  inquiry  and  judicial  discretion  are  no  doubt    required 
a-^  ess-en tial  to  the  exercise  of  the  poWers  conferred  )  is  ^uaei  executive  actioli^ 
having    for    its    object   and  justificati^m    the  prevention   of  a   breacb  of  the 
public  peace.     The  exi>tence  of    a  dispute   likely  to  catise    a   breach    of  the 
peace  is  a  condition  lying  at  the  root  of  the  powers  conferred.     It  is  expressly 
st.ated  in  sub-section  (1)  as  a  matter  on  which  a  Magistrate   TntiSt    be  satisfied 
Demote  he  can  take  any    action  at  atl  under  the  section,  and  sub-section  (5)  im- 
(teratively  requires  that  the   Magistrate  shall,  even   after   he    has  passed   his 
order,  cancel  it  on  its  being  shown  that  no  such  dispute  exists  or  has  existed. 

Looking  to  the  facts  of  this  case,  and  especially  to  the  citcumstance  that 
proceedings  appear  to  have  been  i»totracted  there-in  from  a  date  earlier  than 
the  oommencement  of  the  current  year  without  apparently  any  gtound  arising 
Tor  apprehension  of  violence  of  any  kind  on  either  side,  we  deem  it  desirable 
that  the  Magistrate  who  is  to  deal  with  this  case,  should  haVe  his  attention  spe- 
x;ially  directt-d  to  the  foregoing  remarks  in  order  that  he  may  satisfy  himself 
of  the  fact  that  there  is  stich  likelihood  of  a  breach  of  the  public  peace  as 
w(Mild  be  necessary  to  justify  him  in  taking  any  action  whatsoever  undet  the 
section.  We  also  deem  it  necessary  to  emphasize  the  necessity  of  limiting  the 
etiquiry,  which  must  precede  his  final  action,  to  th^  issues  With  which  alone 
the  section  empowered  a  Magi^trite  to  deal,  that  is  t<»  say  to  the  actual  fiact 
.  of  possession,  as  distinct  from  any  question  of  rights.  The  rights  of  the 
parties  can  only  be  inquired  into  by  Courts  legally  competent  to  give  a  defini- 
Itiv^  judgment  thereon. 

Our  attention  has  been  drawn  to  the  wording  of  the  order  made  by  the 
First  (Sass  Magistrate,  ostensibly  under  sub-section  (1)  of  section    145.     We 
understand  that  it  requires  the  parties  concerned  in  the  dispute  to  put  in  state 
m<^nts  as  to  their  respective  tights.    That  order  is  not  now  before  us  on  revision 
We  will,  therefore^  confine  our  remarks  oh  it  to  the  observation  that  the  parties* 
cannot  be  called  on  in  these  proceedings  to  furnish  a  statement  of  their  rights, 
nor  can  the  Magistrate  take,  as  the  basis  of  any  action  he   may    finally   decide 
upon,  any  conclusion  at  which  he  may  arrive,  or  at  which  he  may  have  arrived, 
as  to  the  respective  titles  of  the  parties.     He  is  justified  only>  by  the  terms  of 
th^  sect jion,  in  taking  measures  to  prevent  a  breach  of  the  peace,   if  satisfied 
that  otherwise  a  breach  of  the  peace  is   likely   to  be    Caused    by  the  disput*  ei 
Whether  ho  is  so  satii^ed,  and  what  are  the  measures  authorized  by  the  section 
which  are  most  appropriate  in  the  circumstance,  are  matters  for  his  own  judi« 
Dial  conscience.     His  duty  as  a  Magistrate  is  to  prevent    a  disturbance  of   the 
peacei  and  provided  he  acts  within  the  powers  given  him  by  law,  there  is  tioth- 
ing  in  the  Code  which  would  justify  any  of  the  parties  in  attempting  to  hatopei? 
the  beneficent  exercise  of  his  diseretion.    Proceedings  under  section  145  ^t  khd 
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Oode  are  by  section  435  expressly  deluded  from  the  class  of  proceedings  liaWd 
to  be  dealt  with  on  revision.  And  in  all  the  cases  in  which  the  Higb  Courts 
have  interfered  with  proceedings  purporting  to  have  been  taken  under  Chapter 
XII,  that  interference  has  been  justified  by  the  fact  that  the  orders  revised 
were  not  really  orders  under  that  chapter  at  all,  but  would  have  required,  to 
validate  them,  powers  which  the  Legislature  has  not  seen  fit  to  confer  on  any 
one.  The  powers  which  are  conferred  by  Chapter  XII  appear,  however,  to  be 
'ffuoh  that  in  order  to  attain  their  object,  the  prevention  of  disturbances  and 
i  other  ofifeuces  affecting  the  public,  they  must  necessfirily  be  exercised  with 
promptitude,  and  it  would  paralyse  the  Magistracy  in  the  preventive  action 
contemplated  in  Chapter  XII  if,  at  the  moment  when  such  action  is  about  to 
be  taken,  parties  to  a  dispute  likely  to  cause  a  breach  of  the  peace  could  tie 
the  hands  ef  the  Magistrate  by  obtaining  a  stay  of  his  proceedings  and  a 
transfer  to  another  Court.  For  these  reasons  we  must  decline  to  interfere,  bufe 
<Jirect  that  the  remarks  in  this  order  should  be  communicated  to  the  First  Class 
Magistrate  concerned,  so  far  as  they  apply  to  the  .proceedings  taken  or  to  be 
'4Mtken  by  him* 

Order  aecordingly. 


1900  Deeemher  7.  I-  L.  B.  26  Bom.  423, 

Before  Mr.  Justice  Candy,  Mr.  Justice  Ranade  and  Mr.  Justice 

W/dtworth. 
QUEEN-EMPRESS  v.  HUSSEIN  HAJI.  » 

Criminal  Procedure  Code  (Act  V.  of  1898  ),  sections  337  and  494— Withdrawal  of  prosecution  — 
.Discharge— Acquittal— Evidence— Discharged  persons  called  as  witnesses— Competent  witness- 

-Practice.  ,   ,     /^,  .  ,  , 

Where  the  Public  Prosecutor  with  the  consent  of  the  Court  withdraw  from  the  prosecution 
of  two  out  of  seveml  accused  persons  tried  jointly  for  an  offence  under  section  4  of  the  Gambling 
Act  (Bombay  Act  IV  of  1887),  and  the  two  accused  were  thereupon  discharged  under  section  494 
of  the  Criminal  Procedure  Code  (Act  #/  of  18S8)  and  then  examined  as  witnesses  for  the  prosecution, 

Heldj  (  Whitwobth,  J.  dissenting  )  that  the  ptrsons  so  discharged  were  competent  witnesses. 

Appeal  from  the  conviction  and  sentence  passed  by  J.  S.  Siater,  Esquire, 
Chief  Presidency  Magistrate,  Bombay, 

The  appellant  Hussein  Haji  Abba,  along  wi^h  twenty-four  others,  was 
charged  before  the  Chief  Presidency  Magistrate,  under  section  4  of  Bombay 
Act  IV  of  1887,  with  Iceeping  a  cemmen  gaming  bouse. 

In  the  course  of  the  trial  the  Public  Prosecutor  with  the  consent  of  the 
Court  withdrew  the  charge  against  two  of  the  accused  (  Karim  and  Ibrahim). 
The  Magistrate  thereupon  discharged  ^em  under  section  494  of  the  Criminal 
a»rocedure  Code  (  Act  V  t>f  1898  ). 

They  were  then  called  as  witnesses  for  the  prosecution. 

The  appellant  was  convicted  and  was  sentenced  to  pay  a  fine  of  Rs.  500 
<er  indefault  to  suffer  three  months'  rigorous  imprisonment. 

The  following  passage  in  the  Magistrate's  judgment  referred  to  the 
discharge  of  Karim  and  Ibrabim : — 

As  regards  the  position  of  the  witnesses  Karim  and  Ihrahim.  They  were  discharged  by 
me  under  section  494  of  the  Criminal  Procedure  Code.  It  might  have  been  more  in  accordance 
with  section  494  if  I  had  acquitted  thern,  but  a  mere  error  in  making  of  an  interlocutory  order 
of  this  description  comes  directly  wit^iin  section  537  (a)  of  the  Criminal    Procedure    Code,    and 

9   CrimljiAl  Appeal,  Ko.  486  of  1900. 
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ifw  ofecftsioned  tfo  failure  of  justloe  or  prejudice  to  the  accused.  Therd  Wi«  tn  order  Of  di»- 
charge  against  both  theie  accused  granted  at  the  request  of  the  Publio  Prosecutor  and  lA 
oonsonance  with  section  10  of  Bombay  Act  IV  of  1887." 

The  appellant  ofontended  inter  alia  that  it  was  irregular  and  illegal  to 
allow  the  accused  KHrim  and  Ibrahim,  who  had  been  discharged  under  section 
494  of  the  Criminal  Procedure  Code,  to  be  called  and  examined  as  witnesses  f«>r 
the  prosecution,  and  that  this  irregularity  vitiated  the  whole  of  the  proceedings' 
fceforo  the  Magistrate. 

iff.  Sealy  for  the  appellant. 
Lang  (  Advocate  General  )  for  the  Crown. 

Candy,  J. — The  main  question  argued  in  this  appeal  is  whether  the- 
witnesses  Karim  and  Ibrahim  were  competent  witnesses.  These  men  with 
several  others  were  arrested  by  the  Police  in  a  room  said  to  be  a  common 
gaming-house.  When  they  and  the  other  accused  were  before  the  Magistrate 
on  22nd  June  la*^t,  before  any  evidence  has  been  led,  the  Public  Prosecutor' 
applied  under  section  494,  Criniinal  Procedure  Code,  to  withdraw  from  the 
prosecution  of  these  two  men,  and  the  Magistrate  consented.  These  two  men 
were  therefore  discharged,  and  this  discharge  amounted  in  law  to  an  acqnittal. 
They  were  no  longer  accused,  and  they  could  never  again  be  charged  with  the 
offence  ot  which  they  were  thus  acquitted.  They  were  forthwith  examined  a* 
witnesses  ,  and  it  is  urged  that  they  were  not  competent  witnesses,  and  that- 
their  evidence  could  not  be  taken  into  consideration  against  accused  No.  2,  who- 
Was  convicted  and  whose  appeal  is  now  before  this  Court. 

The  argument  thus  raised  amounts  to  this,  that  any  person  whose  prosefeit-' 
tion  has  been  withdrawn  under  section  494,    Criminal    Procedure  Code,    can 
never  be  examined  as  a  witness,  either  for  the  Crown  or  for  the  defence,  in  a 
case  in  which  he  had  been  an  accused      I  cannot  agree   with   this  contentioiK 
The  cases  quoted  by  the  learned  counsel,  which  had  reference  to  witnesses  who 
hfu)  been  aocused  and  who  had  illegally  pardoned,  have  no  application    to  the 
present  case  in  which  there  has  been  no  tender  of  pardon.    Oth^^r  cases  quoted 
by  the  learned  counsel  show  that  these  two   men    were   competent  witnesses^ 
Thus  in  Reg.  t.  Narayan  Sundari^)  one  Bhaskar  Sundefr  was  one  of  the  persons 
apprehended  and  brought  before  th<^  Magistrate   for   trial.     He  was   not   even 
tiischarged  ;  but  he  was  examined  as  a  witness,  and  the  Court  (  Couch,  C.  J^ 
«nd  Newton,  J.  )  held  '*  that  the  witness  Bhaskar  Sundar  was   not  at  the   time 
he  was  examined  charged  with  the  accused  and  upon  his  trial  although  he  had 
been  apprehended,  and  that  he  was  by  law  a  competent  witness."     So   too   in 
JReg.  V.  Hanmanta  W  reference  was  made  to  the  evidence  of  several   witnesses, 
to  the  admission  of  whose  evidence  objection  had  been   taken   on   the   gfound 
that  they  also  were  persons  accused  before  the  Magistrate.  But  it  was  held  that 
as  these  persons  had  been  discharged,  although  some  of  them  were  undoubtedly 
accompHces,  they  were  not  accused  persons  when  they  were  admitted  as  witness- 
es, and  therefore  their  evidence  was  admissible.  In  the  last  case  quoted  by  the 
learned  counsel.  Imp,  v.  LiUadhar  (3)  the  reasoning  in  Hanmanta^s  ease,  with 
regard  to  an  ilLsgaUg  pardoned  accused,  not    being  a  competent  witness,    was 
extended  to  the  case  of  an  accused  person  against  whom  the  Magistrate  illegally 
allowed  the  charge  to  be  withdrawn  ;  his  subsequent  evidence  as  a  witness  was 
held  inadmissible.    That  was  a  warrant  case,  in  which  a  pardon  could    not    be 
tendered  under  section  337  or    in  which  the  complaint  could  not  be  allowed    to 
be  withdrawn  under  section  248,    The  present  case  was  a   summons   case,   no 


(1)  <1868J  5  Bom,  H.  C.  R.  Cr.  1.  (2)  (1677)  1  Bom,  610,  619. 

*  (3)  (1889)  Cr,  Rul.  No.  18. 
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jMirdon  was  tendered  ;  the  complaint  conld  have  been  withdrawn  under  section 
248,  and  as  there  was  a  Public  Prosecutor,  action  could  be  taken  under  the 
sp^ial  provisions  of  Chapter  XXXVIII,  section  494.  The  consent  given  by  the 
Magi$3trate  cmnot  now  be  attacked;  and  the  evidence,  whatever  may  be  its 
weight,  was  admissible. 

It  was  urged  that  a  comparison  with  the  provisions  of  sections  337  to 
339  show  that  it  could  not  have  been  intended  by  the  L.egislature  that  power 
should  be  given  to  the  Police  to  pick  and  choose  which  accused  persons  should 
get  scot* free  and  be  turned  into  a  witness,  without  any  risk  whether  he  deposes 
truly  or  falsely.  The  answer  to  that  argument  is  thfit  the  special  provision  of 
section  494  can  only  be  brought  into  force  on  the  apfilication  of  the  Publio  Pro- 
secutor, Mr  hen  there  is  one  in  the  case,  and  with  the  consent  of  the  Court.  The 
provisions  of  section  248  aroused  when  the  complainnnt  applies  for  pernussion 
to  withdraw  his  complaint  and  the  Court  consents  There  is  nothing  to  show 
that  the  previsions  of  section  494  or  of  section  248  can  only  be  applied  when 
there  is  a  single  accused  person  in  the  case. 

B^'ference  was  also  made  by  the  learned  counsel  t(»  section  343;  but  that 
evidently  refers  to  the  examination  of  the  hccused  under  section  342,  and  mo- 
reover it  is  clear  from  the  record  in  this  case  that  the  evidence  of  Karim  and 
Ibrahim  was  not  induced  by  any  influence  on  the  part  of  the  Police.  These  men 
voluntarily  ofifered  their  information,  and  no  doubt  they  were  told  that  ihe 
Public  Prosecutor  would  be  asked  to  make  application  for  the  prosecution  agai- 
nst them  to  be  withdrawn,  and  if  the  Court  consented  to  that  they  would  then 
be  examined  as  witnesses. 

The  other  points  urged  on  behalf  of  accused  appellants  do  not  require 
lengthy  notice.  There  was  no  error  in  adjourning  the  case  ngainst  accused 
No.  1,  who  was  ill,  and  proceeding  against  the  rest  of  the  accused.  There  is^ 
nothing  to  show  that  the  appellant  or  his  pleader  made  any  application  to  ex- 
amine as  his  witnesses  those  persons  who  had  been  summoned  on  behalf  of 
accused  No.  I.  There  is  nothing  even  now  to  show  that  those  persons  are 
material  witnesses,  and  that  it  is  necessary  for  the  ends  of  justice  that  their 
evidence  should  be  recorded.  As  to  the  appellant's  pleader  not  being  permitted 
by  the  Magistrate  to  sum  up  this  case,  while  the  Public  Prosecutor  was  allowed 
to  reply,  it  is  obvious  that  these  facts  do  not  affect  the  merits  of  the  case. 
There  in  no  question  as  to  the  appellant  having  been  present  when  the  room 
was  raided  by  the  Police,  The  only  question  is  whether  the  rorm  was  a  cornmoa 
gaming  house.  It  is  impossible  to  read  the  depositions  of  the  two  witnesses 
Karim  and  Ibrahim,  and  of  the  uwo  Police  officers,  and  the  statetnent  made 
on  behfilf  of  accused  No  11,  without  coming  to  the  conclusion  that  gamblings 
and  not  a  game  of  skill,  was  going  on.  I  would  therefore  confirm  the  convic- 
tion and  sentence. 

As  my  learned  colleague  is  of  opinion  that  Earim  and  Ibrahim  were  m 
effect  illegally  pardoned,  and  I  cannot  agree  with  that  opinion,  the  case  ma^t 
be  laid  before  a  third  Judge  under  section  429  of  the  Criminal  Procedure 
Code, 

Whitworth,  J.— The  principal  Question  in  this  appeal  is  whether  the 
men  Karim  and  Ibrahim,  who  in  the  first  instance  were  co-HCCiised  with  the 
appellant,  were,  after  the  cessation  of  proceedings  against  them,  competent 
witnesses  against  him.  It  cannot  be  disputed  that  any  accused  person  who  has 
been  properly  and  judicially  discharged  or  acquitted  becomes  a  competent 
witness  in  the  case.  But  in  this  connection  it  is  necessary  to   observe  also  the 
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principle  of  the  law  in  respect  of  pardoning  an  aocnsed  pm^on  /  and  by  section 
337,  Criminal  Procedure  Cfode,  permisnon  to  pardon  is  restrfcfted  to  oases  io 
which  the  offence  is  triable  exclusively  by  the  Court  of  Se«sion.  In  the  presf  nt 
instance  the  offence  ia  not  of  that  character  but  is  one  under  the  Gambling  Act) 
triable  by  a  Magistrate.  It  is  neces?*ary  to  pee  that  while  ill  form  following* 
one  provision  of  the"  law,  another  provision  has  not  in  reality  been^ 
disobeyed.  I  think  it  hns.  It  is  not  contended  on  behalf  of  the  Crown  in 
this  case  that  Karim  and  Ibrahim  were  discharged  merely  upon  proper  judicial 
considerations,  that  is  upon  a  consideration  of  the  law  and  the  evidence  as  affeo* 
ting  them  alone.  On  the  contrary,  it  is  frankly  avowed  that  the  prosecution 
against  them  was  withdrawn  in  order  that  they  might  be  Uf^ed  as  witnesses 
against  other  acfjused  persons  in  the  case.  In  ordinary  judicial  course,  and  if 
their  evidence  had  not  been  required  to  be  used  against  others,  they  would  have 
remained  on  trial  with  the  others,  and  the  case  of  all  would  have  been  decided 
at  once.  (  The  fact  that  on  account  of  the  illne^-fl  of  one  accused  person  the 
case  was  subsequently  split  into  two  does  not  affect  the  present  question  ), 
That  is,  they  would  have  been  co-accused  to  the  end  of  the  proceedings  and 
could  not  have  been  examined  as  witnesses  against  the  others. 

That  would  have  been  their  position   if  the  proceedings  had   been  con^ 
duct«?d  to  the  end  upon  purely  judicial    considerations,    and    tbey   have  bee» 
removed  from  that  position  by  %\e  Magistrate  looking  beyond  the  judicial  case 
as  against  them  and  in  effect  assuming  the    right    of  pardon  which   did    ool^ 
pertain  to  him  in  the  case.    The  Magistrate  bi^s  indeed  purported   to  act  notf 
under  section  337   but  under  section   494,    Criminal    Procedure  Code,  un  !er 
which  he  consented  to  the  withdrawal  of  the  prosecution  against  Earim    and 
Ibrahim;  but  the  action  was  essentially  the  granting  of  a  pardon  to  the  two  men 
or  a  consent  to  their  being  pardoned  by  the  prosecution.  It  is  needless  to  enquire 
whether  the  men  first  volunteered  to  give  evidence  of  their    own    aocord  or 
whether  the  police  pressed  or  advised  theni  to  do  so.    It  would  be  impoasible 
to  ascertain  exactly  how  far  each  party  made  an  f^dvaoce,.     But  it    is*   cedain, 
and  is  not  disputed,  that  an  understanding  was  arrived  at    by    which   on  the 
one  hand  they  were  to  give  evidence  and  on  the  other  the    prosecution  against 
them  was  to  be  withdrawn.     That  is  in  eSect-  they  were  pardoned. 

It  is  necessary  to  reconcile  the  provisions  of  sections  337  and  494,  and 
that  can,  I  think,  be  done  only  in  the  way  indicated  above,  namely,  by  taking 
**  the  consent  of  the  Court  "  in  section  494  as  meaning  consent  based  solely» 
upon  a  judicial  consideration  of  the  case  against  the  person  from  whose  prosecu* 
tion  the  Public  Prosecutior  desires  to  with'iraw,  and  not  upon  any  considera- 
tion of  the  uses  to  which  that  person  may  be  put  in  a  Cise  other  than  his  own. 
And  indeed,  apart  from  any  conflict  with  section  337,  1  should  think  that  to 
be  the  most  natural  interpretation  of  the  section. 

The  case  has  rested  mainly  upon  the  evidence  of  these  two  witnesses^ 
and  if  that  be  excluded  the  remaining  evidence  is,  I  think,  insufficient  teesta* 
blish  that  the  house  was  being  used  as  a  common  gaming  house.  Nor  indeed 
has  it  been  argued  that  it  is  so  sufficient.  I  would  therefore  reverse  the  con* 
viction  and  sentence. 

There  being  a  difference  of  opinion  between  Candy  and  Whitworth,  JJ.,  the  oas«  was  re'ir- 
red  to  a  third  Judge  [Ranado,  J.J  under  section  429  of  the  Criminal  Prooodore  Code,  Act  V 
4)f  1898,  who  delivered  the  following  judgment. 

RaNade,  J.  : — The  only  question  of  law  on  which  there  is  a  difference  of 
opinion  necessitating  the  reference  under  section  429  is.  whether  Elarim  and 
Ibrahim,  who  were  cc-accused  with  the  appellant^    were  oompetent'  witnessee^ 
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Alter  the  Public  Prosecutor,  with  the  conaent  of  the  Presiilenoy  Sfagisfcratp,  with- 
drew from  the  prosecution  instituted  againi^t  them  and    they   were    discharged 
by  t!ie  Magistrate.    The  MagiHtrate's  judgment    shows    clearly   that   hin  order 
should  have  been  not  one  of  dischargw  but  of  acquittal.     Thiw  admitted    mistake 
is  one  which  is  covered  by  section  537,  as  it    did  not  result   in  any   failure   of 
justice.     If  the  Presidency  Magistrate  had  acquitted  Karim   and    Ibrahim,  it  is 
Obviouj?  that  they  would   have  been    competent    witnes^-es  against  the  present 
appellant.    The  provisions  of  section  337  expressly  lay  down  that  a    person  who 
is  directly  or  indirectly  concerned  in  any  offence,  and  who  has  received  a  pardoir 
on  his  undertaking  to  give  full  and  true  disclosures,  is    a   competent   witness. 
A  pardoned  accomplice  is  certainly  a  less  reliable  witness  than   a   co-accused  in 
respect  of  whom  the  Public  Prosecutor,  with  the    consent   of  the    Courc,  with- 
draws the  prosecution,  and  who  is  thereupon  acquitted  by  the  Magistrate.     The 
withdrawal  of  the  prosecution  in  one  case,  like  the  acceptanc  i  of  pardon  in  the 
other,  restores  to  the  accused  his   competency  as  a   witness.      In    the   present 
case  though  Karim  and  Ibrahim   were   apprehended    with     the    appellant,  the 
cross-examination  of  these  witnesses  shows  clearly  that  from  the  first  they  were 
acting  in  full  sympathy  with  the  instructions  of  the  police,  and  it  was  on    that 
account  that  they  were  treatod  with  special  indulgence,  and  finally  the  prosecu- 
tion was  withdrawn  against  them.     The  considerations  which    influenced   the 
Presidency  M»igistrate  to  give  his  con-ent  were  judicial   considerations  such  a» 
those  referred  to  in  section  337.     The     distinction   made   by     Whitworth,    J., 
appears  not  to  be  borne  out  ty  the  evidence  in  this  case,  and  I  feel  satisfied  that 
the  decisions  referred  in  the  judgment  of  Candy,    J. — Reg.  v.  ISarayanW    and 
i?^.  v.  Hanmanta(^) — fully  apply.  In  one  of  these  cases  the  accused   had   been 
as  in  the  present  case,  discharged,  yet  it  was  h*^ld  that  the  accused  were  compe- 
tent witnesses     On  the  whole  I  am  disposed  to  agree  with  Mr.  Justice  Candy 
in  holding  that  Earim  and  Ibrahim  were  competent  witnesses,  and    that  their 
evidence  along  with  the  other  police  testimony  fully  justified  the  conviction  and 
sentence  passad  by  the  Magistrate. 


1901  January  14.  I.  L  B.  26  Bom.  643- 

Before  Mr,  Justice  Candy  and  Mr,  Justice  Whitworth. 
QUEEN-EMPRESS  v,  NARAYAN.  t 

Evidence — Confession— Confession  of  an  accused  whilp  in  custody  of  the  police — Duty  of  Magis*- 
trate  when  such  confession  is  made-^Sessions  Judge— Duty  df —Criminal  Procedure  Code  (Act 
V  of  1898  ),  section  164  (S)— Evidence  Act  (I  of  1872  ),  section  24. 

When  an  accused  person  has  been  in  custody  of  the  Police  and  has  made  a  confession,  it  i» 
Important  that  the  Magistrate  before  recording  such  confession  under  section  164  of  the  Crimi- 
nal Procedure  Code  (  V  of  1898  )  should  ascertain  how  long  the  accused  has  been  in  custody.  If 
there  is  no  record  of  that  fact,  it  is  the  duty  of  the  Sessions  Judge,  before  holding  the  confession 
relevant  under  section  24  of  the  Evidence  Act  (I  of  1872  ),  to  send  for  the  Magistrate  and  satisfy 
himself  on  the  point. 

AppEATiS  from  the  convictions  and  sentences  recorded  by   H.    L.   Hervey, 
Sessions  Judge  of  Kauara. 

The  two  accused  were  charged  with   murder   under  section   302   of   the 
Indian  Penal  Code  (  Act  XLV  of  1860  ). 

[1]    [1868]  5  Bom.  H.  C.  R.  1.  [2]    [1877]  1  Bom.  610.  p,  61^. 

#  Criminal  Appeals*  Nos.  ft2#  and  627  of  1000. 


Digitized  by 


Google 


I.  L.  &.  ft6  Bom.  «48.  47 

Accused  No.  1  was  arrested  by  the 5 Police  on  Uth  June,  1900.  On  ^he 
13rd  of  June  he  made  a  confeasioit  before  a  First  Class  Magistrate,  which  he 
subsequently  retracted  during  the  prelinainary  inquiry  before  the  Committing 
Magistrate. 

The  Sessions  Judge  relying  on  this  confesftion  and  on  \*he  evidence  of 
Timaka^  conyicted  both  the  accused  of  murder  and  sentenced  them  to  traofiporta* 
tion  for  life. 

Against  these  convictions  and  sentences  the  accused  appealed  to  the 
High  Court. 

Branson  (  with  Shamrcio  Vithal  )  for  accused  No.  1  : — ^The  confession 
of  accused  No.  1  appears  on  the  face  of  it  to  have  .been  obtained  by  pressure  an^ 
undue  influence  by  the  police.  The  accused  was  in  police  custody  for  ten  or 
eleven  days,  and  though  there  is  no  direct  evidence  on  the  point,  it  is  impossible 
to  believe  that  the  accused  made  the  confession  Voluntarily.  The  surround ingr 
tsiYcumstaaces  of  the  case  clearly  show  that  the  confession  was  anything  but 
voluutary.  There  is  nothincr  to  show  that  the  Magistrate  who  took  down  the 
-confession  satisfied  ^himse^lf  that  the  confession  was  voluntary,  before  formally 
recording  it.  Nor  was  the  Magistrate  examined  on  this  point  in  the  Sessions 
Court.  The  confession  therefor  is  inadmissible.  The  rest  of  the  evidence  is 
Vholly    unreliable  and  cannot  sustain  the  conviction. 

Robertson  (  with  N.  0.  Ghandavarkar  )  for  accuRed  No.  2  : — The  confes- 
sion of  accused  No.  1  is  self-exculpatory.  It  cannot  therefore  be  taken  into 
tjonsi  deration  as  against  accused  No.  2. 

Rao  Bahadur  F.  J  Kirlikar,  Government  Pleader,  for  the  Crown  ; — The 
confession  recorded  in  this  case  satisfies  the  requirements  of  section  164  of  the 
Criminal  Procedure  ('ode  (  Act  V  of  1898  ).  It  bears  the  requisite  memorandum 
of  the  Magistrate  at  the  foot,  and  it  must  be  presumed,  until  thf^  contrary  is 
established  by  clear  evidence,  that  it  was  duly  recorded  in  the  manner  required 
by  law.  It  has  been  held  that  the  omission  of  tlie  Magistrate  to  record  the 
circumstance  that  the  accused  was  not  in  the  oustmly  of  the  police  does  not 
invalidate  a  confession  — Tmperatrix  v.  Bn'HcaW;  Queen- Empress  v.  AngaX^) 
Uader  section  24  of  the  Evidence  Act  {  I  of  1872),  it  lies  on  the  accused  to 
prove  that  the  coufession  was  the  result  of  inducement,  threat  or  promise  &c. 
There  is  ample  evidence  in  the  case  corroborating  the  confession  in  material 
respects.  It  can  therefore  be  taken  into  oonsideration  against  accused  No.  2 
also. 

Candy,  J. :  —We  concur  with  the  Sessions  Judge  that  the  evidence  against 
the  two  accused  consists  solely  of  l^makha's  deposition  and  the  confession  of  the 
first  accused,  and  that  it  has  to  be  seen  whether  these  statements  can  be  accepted 
aa  true  and  voluntary. 

First  as  to  the  confession.  From  the  very  first  the  relatives  of  Timakha'3 
husband  were  suspected  of  having  caused  the  death  of  Biranna,  who  had  been 
Timakha's  lover.  The  criminal  intimacy  was  notorious,  and  the  fact  of  the 
'Corpse  having  been  apparently  with  set  purpotie  placed  on  the  verandah  of  Tima- 
kha's  mother's  house,  pointed  to  the  motive  which  the  murderers  were  not 
auxioud  to  conceal.  Directly  the  police  came  upon  the  scene  on  the  11th  June, 
a  few  hours  after  the  murder,  the  houses  of  the  relatives  of  Timakha's  husband, 
includins;  the  present  accused,  were  searched  to  see  if  anything  suspicious  could 
be  fjuad,  but  without  success.  Of  course  the  difficulty  with  which  the  police 
were  confronted  was  to  discover  which  of  the  relations  of  the  accused  were  im« 

^  U)  (1891)  ggsi*  6<*  i^^»*  fi^.  I  si  i^l,  (?>(18»8]a3Mail$.      ~  ' 
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plicated  ift  the  mlltder.  AccioHing  to  the  police  records,  the  police  arrested 
H'•.cu^^ed  Ifo.  1  on  the  21hI  June  ac  10  a.m.  at  Bargi,  a  village  throe  miles  from 
Hiregutti  (  the  scene  of  the  murder  )  aul  nina  miles  from  Kurat-i.  The  story 
told  by  the  Head  Constable  Vithalrao  as  to  how  by  chance  he  happened  to  meet 
the  accused  on  the  road  going  from  Hiregutti  to  Bargi,  and  how  the  accused 
"voluntarily  made  a  full  disclot^Ure  of  the  facts  regarding  the  murder,  is,  on  tne 
face  of  it,  abiturd,  and  is  moreover  proved  by  evidence  in  tho  case  to  be  absolun- 
ly  false.  It  wa8  righlily  disbelievecl  by  the  Sessions  Judge.  It  is  obvious  that 
•accused  No.  1,  having  from  the  first,  i.e.  the  llth  June,  been  pr.ictic;Uly  under 
-arrest,  was  purposely  sent  from  Hiregutti,  where  the  symp  vt.hy  of  the  vilUgers 
wiis  with  the  aooused  persons,  to  Bargi,  whore  it  was  thought  baat  the  accused 
would  be  more  ready  to-  confess.  The  Police  p  ipers  purport  to  show  that  accus- 
•ed  No.  1  yns  arrested  at  Bargi  on  the  21st  June  at  10  a  m  ,  that  is  ten  daya 
after  he  had  really  been  arrested.  It  is  difficult  to  understand  why  he  was  de- 
tained at  Bargi  on  the  Slst  ;  possibly  it  was  in  order  that  trie  Chief  CouRtable 
might  see  him.  ( The  Chief  Constable  deposed  that  he  left  Hiregutti  fur 
Ookarn  on  the  2l8t,  returned  to  Hiregutti  t.h»it  evening  ;  .»»aw  accused  No.  1  at 
Bargi  that  night,  and  arrested  aconsed  No.  2  and  Mahadu  the  next  day.  )  But 
then  there  is  no  explanation  why  accused  No.  1  was  not  examined  by  the 
Magistrate  at  Eumta  till  the  28rd.  If  sent  off  from  Bargi  oh  the  morning  of 
the  22nd,  he  must  have  reached  Eumta  by  10  a.  m.  on  that  day,  and  that  ia 
the  time  of  the  arrival  before  the  Magistrate  as  given  in  the  criminal  return. 

It  is  much  to  be  regretted  that  there  is  nothing  on  the  record  showing  ia 
livhat  way  the  Magistrate  at  Kumta  carried  out  the  provisions  of  section  10  \i  (8) 
of  the  Criminal  Procedure  Code,  which  f«»rbici  a  Magistra!;e  to  record  a  confes- 
Bion  unUaa,  upon  quesoioniog  the  person  making  it,  he  has  reaoou  to  believe 
that  it  was  made  voluntarily.  No  doubt  thtre  is  the  usual  formal  certificate  at 
the  foot  of  the  record  ;  but  in  a  ca*<e  like  this,  in  wLich  the  confessing  accused 
fcad  been  for  ten  days  in  d^^tention  by  t.he  pi)lice,  obviously  the  first  quehtiuit 
\7hich  a  Magistrate  should  put  in  order  to  satisfy  himiself  that  the  confession 
Will  be  a  voluntary  one,  is,  how  long  has  the  accused  been  in  the  custody  of  thef 
police  ?  Possibly  in  this  case  the  Magistrate  did  so  question  the  accused  beforer 
recording  the  confession,  though  he  did  not  write  down  su"h  questions  and 
aui^wers.  But  oonsidering  that  there  was  no  record  of  the  questioning^  it  was 
the  duty  of  the  Sessions  Judge^  before  holding,  the  confession  to  be  relevant 
under  section  24  of  the  Evidence  Act^  to  have  sent  for  tho  Magistrate  and 
satisfied  himself  on  the  point.  We  entirely  agree  with  the  directions  of 
Goterniment  (  Qovernment  Resolution^  Judicial  Department,  I^o.  1333,  27lh 
February,  1886,  a  copy  of  which  is  on  the  files  of  the  Sessions  Judge  )  that  in 
a  catee  of  this  nature  •'  it  is  the  duty  of  the  Court  to  inquire  very  carefully  inta 
all  the  oiroumstances  under  which  the  confession  was  taken^  and  partidtdarly 
€t8  to  4hs  length  cf  ti'TM  duHng  which  the  accused  'person  lacw  in  custody,  " 

In  the  present  case  the  Committing  Magistrate  in  the  committal  procee- 
dings did  not  formally  examine  aooused  No.  1,  or  ask  him  to  explain  the  circu- 
mstance 6f  the  confession.  But  it  is  clear  from  the  proceedings  that  the  accused 
did  retract  his  confession^  and  (as  usual)  pleaded  ill-treatment  at  the  hands  of 
the  police.  Many  Judges  and  Magistrates,  as  well  as  accused  persons,  think  that 
a  ooafession  cannot  be  irrelevant  under  section  24  of  the  Evidence  Act,  unless 
it  can  be  alleged  that'there  was  torture,  leaving  marks  of  personal  violence. 
This  is  a  mistake.  The  confession  is  irrelevant  if  the  making  of  it  appears  to- 
have  teen  caused  by  any  inducement,  threat,  or  promise,  &c.  Now  what  are  the 
fiictB  here^  and  what  is  the  aatoral  inferenoe  from^b^se  iax^  ?  The  most  impose 
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•anfc  fncfc  (is  shown  in  the  directions  of  Governmenfe  above  quoted,  with  which 
we  concur)  is  the  length  of  time  during  which  the  aocusied  person  was  in  custody. 
As  shown  above,  accused  No.  1  waa  virtually  in  custody  from  the  11th  June; 
He  made  his  "  confession  "  to  the  Magistrate  on  the  23rd  June.  Is  it  reasonable 
to  suppose  that  during  all  that  time  no  pressure  was  put  upon  the  accused  by 
the  police  to  induce  him  to  "  confess  "  ?  The  Sessions  Judge  says  ;  *'  My 
belief  is  that  accused  No.  1,  finding  himself  under  close  and  continuous  observa- 
tion— if  not  detention — by  the  police,  and  knowing  that  the  whole  village  waa 
aware  of  his  guilt,  felt  irapellea  to  make  a  clear  breast  of  the  matter.*'  But  if 
the  whole  village  was  aware  of  his  guilt,  that  must  have  been  from  the  first,  or 
at  least  from  the  1 3th  June,  when  Timakha  is  said  to  have  made  her  statement^ 
to  the  police  and  mentioned  the  name  of  accused  No.  1,  But  accused  No,  1  did 
not  make  his  confession  to  the  Magistrate  till  teii  days  after  Timakha  is  said 
to  have  implicated  him.  As  the  Sessions  Judge. says,  it  is  impossible  to  believe 
that  the  police  were  not  attempting  to  get  a  confession  from  the  accused,  ana 
we  are  unable  to  resist  thia  conclusion  that  it  was  improperly  induced  and  there- 
fore WHS  irrelevlEliit  and  must  be  excluded  from  consideration: 

There  remains  the  evidence  of  Timakha,  She  was  the  only  person  in  the 
village  who  would  be  likely  to  know  anything  about  the  murder,  and,  no  doubt; 
she  was  questioned  by  the  pohce  on  the  12th,  though  they  falsely  deny  that 
^'^t.  On  the  13th  she  is  said  to  have  made  a  statement  implicating  the  two 
accuHed  and  Mahain,  and  on  the  14th  she  showed  the  place  near  the  haystack 
where  Hhe  said  she  w;is  sitting  with  the  deceased  when  he  was  attacked.  It  is 
to  be  remarked  that  she  was  not  then  sent  to  the  Magistrate  for  her  statement 
to  be  recorded  by  the  Magistrate  under  section  164  of  the  Criminal  Procedure 
Gnie.  The  C^ief  Constable  deposed  in  the  Sessions  Ootlrt :  '*  I  sent  Timakha  up 
before  the  First  Class  Magistrate,  Kumt\,  who  recorded  her  statement.  I  did 
this  to  prevent  her  being  tampered  with.  "  But  the  record  of  the  case  shows 
that  she  whs  not  sent  to  the  Magistrate  till  the  2Dd  July.  Accused  No.  1  having; 
it  is  "^Mid,  made  his  confe-isional  statement  to  the  police  on  the  21st  June,  the 
Chief  Constable  arrested  accused  No.  2  and  Mahadn  on  the  22nd  June,  apparent- 
ly at  Biregutti,  where  he  was  on  that  date  conducting  the  inquiry  and  where 
were  those  accused  persons.  Why  the  police  papers  and  the  Magistrate's  criminal 
Ireturn  should  show  the  arrest  of  accused  No.  2  and  Mahadu  at  6  p.  m.  on  the 
22nd  at  Kumta  is  extraordinary.  They  could  not  have  reached  Kumta  unload 
they  were  taken  there  in  custody  by  the  police. 

The  next  point  to  be  noticed  is  that  on  the  23rd  June  these  two  accused 
persons  were  put  before  the  First  Class  Magistrate  at  Eumta,  and  ten  days' 
time  was  asked  for  by  the  Chief  Constable  to  complete  the  police  enquiry.  Th^ 
Magistrate  granted  five  days'  time,  and  9ent  those  two  accused  persons  back  in- 
to the  custody  of  the  police.  Accused  No,  1  having  made  a  confession  before  the 
Magistrate  on  the  23rd  June,  was  kept  by  the  Magistrate  in  his  own  lockup  and 
was  not  sent  back  to  the  police.  But  it  is  diflScult  to  see  what  further  legitimate 
police  inquiry  was  possible  for  which  the  presence  of  accused  No.  2  and  MahadU 
was  necessary.  There  was  no  property  to  be  produced.  It  ip  noteworthy  that 
the  Chief  Constable  apparently  made  no  attempt  to  produce  Timakha  before  the 
Magistrate  on  23rd  June.  Having  obtained  five  days  time  he  on  29th  June 
(  i.  e,  after  six  days,  one  day  possibly  beictg  counted  for  the  Journey  )  sent  the 
case  to  the  Magistrate.  In  the  criminal  return  the  entry  is  that  accused  No.  2 
and  Mahadu  arrived  before  the  Magistrate  at  3  P.  M.  on  the  29th.  But  in  the 
^^Mons  of  delay  recorded  by  the  Magistrate,  and  attached  to  his  return,  it  id 
stated  that  the  accused  wete  brought  before  the  Magistrate  on  the  2nd'  Jul^; 
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ahd  that  the  ease  waB  <^  postponed  for  the  9th  as  the  Haddirate  liad  to  go  to 
Honavar  on  Bcme  urgent  duty  under  the  ordem  of  the  District  Magistrate.  *^ 
However,  on  the  2nd  July  the  Chief  Constable  sent  Timakha  under  the  charge 
of  a  Constable  to  Honavar  (  apparently  this  was  done  after  the  Magistrate  had 
formally  postponed  the  case  at  ELumta  and  himself  had  gone  to  Honavar  )  with 
a  memorandum  saying  that  he  had  secret  information  that  attempts  were  being 
made  to  lumper  with  the  prosecution  witnesses,  and  he  requesteathat  Timakha, 
a  principal  witness,  might  be  examined  under  section  164  of  the  Criminal  Pro^ 
cedure  Code.  This  was  accordingly  done  at  Honavar^  and  the  statement  is 
recorded  as  Exhibit  9  in  the  Sessions  Court.  Her  further  deposition  before  the 
Magistrate  on  the  23rd  July  is  No.  10,  and  her  deposition  ^fore  the  Sessions 
Judge  is  No.  8.  The  question  is  whether  lier  statements  in  those  depositions 
lire  sufficient  on  which  to  base  the  convictions  of  the  two  accused. 

We  regret  that  after  careful  consideration  we  can  come  to  no  other  conclu- 
sion than  that  it  would  be  unsafe  to  base  a  conviction  soley  on  Timakha^s  testi* 
roony.  We  must  put  aside  her  ''  Realistic  account  of  the  appearance  of  the 
body  "  of  the  deceased  when  she  went  to  her  mother's  door  in  the  early  morning 
of  the  11th  June. '  That  may  be  quite  true  ;  but  it  has  no  connection  with  the 
alleged  facts  of  the  murder.  Nor  need  we  take  into  consideration  any  incon- 
sistencies or  slight  discrepancies  which  may  have  arisen  from  the  fatit  that  she, 
a  woman  of  bold  demeanour,  plainly  resented  dose  cross-examination  by  the 
pleader  for  the  defence.  The  question  is,  can  we  accept  her  statement  that  she 
witnoHsed  the  murder  ?  The  Sessions  Judge  had  no  doubt  that  her  desire  was 
to  avenge  the  murder  of  her  lover,  and  that  she  was  only  kept  from  speaking  a1» 
the  first  by  her  reluotcoice  to  proclaim  her  own  shame  and  to  bring  ruin  upon  her 
husband's  family.  But  she  must  have  well  known  that  her  criminal  intimacy 
with  Biranna  was  notorious,  and  she  oertairfy  had  no  affection  for  her  husband's 
family,  who,  according  to  her  account,  trea;ted  her  badly.  It  is  remarkable 
that  in  her  statement  before  the  Magistrate,  recorded  on  the  2nd  July,  she 
stated  that  the  accused  who  first  assaulted  Biranna  and  held  him  fast  was 
Mahadu  ;  and  that  agrees  with  the  statement  of  the  first  accused.  In  her 
deposition  recorded  on  the  11th  July  she  said  the  first  one  who  eame  was  Nara* 
yan  (accused  No.  2).  This  was  also  the  statement  she  made  in  the  Sessions  Courb. 
This  is  not  a  slight  discrefNancy.  Then  is  it  likely  that  she  would  hare  been 
sitting  for  an  hour  or  so  with  Biranna  beside  the  stadc,  and  that  she  would  have 
been  surprised  there  ?  Possibly  she  has  invented  this  pare  of  her  statement  and 
the  story  of  the  state  of  her  health  at  the  time,  in  order  to  avoid  the  admission 
that  she  was  caught  actually  in  bed  with  Biranna,  the  truth  being  that  Biranna 
bolted  when  discovered  sleeping  with  Timakha,  and  that  he  was  overtaken  near 
the  haystadL  and  strangled  there.  But  this  is  mere  or  iess  a  surmise  ;  and  the 
*difficultv  is  to  reject  part  of  Timakha's  deposition  and  aocept  the  rest*  It  is 
impossiUe  to  resist  the  suspicion  that  she  did  not  witness  the  murder  at  all. 
If  from  the  first,  in  naitural  indignation  at  the  cruel  deatii  which  her  lover  had 
zmet  with,  she  had  frankly  told  4n  a  consistent  story  what  she  had  (een,her  testi- 
imony  alone  might  have  sufficed  for  conviction.  As  it  is,  we  feel  that  the  only 
safe  verdict  is  that  arrived  at  by  the  assessors.  The  Qovemment  Pleader  contend- 
ed that  there  was  np  ground  for  the  suggestion  that  some  other  lover  of 
Timakha  might  have  killed  Biranna,  but  he  omitted  to  notice  that  besides  the 
assertion  of  witness  No.  1  {brother  of  Biranna),  the  Chief  Cimstable  himself,  whi> 
•conducted  the  investigation,  deposed  that  he  suspected  Mahadu  Deobhari. 

Having  regard  to  the  above  fiEtcts,  we    must  reverse  the  convictions  and 
isentences,  and  direct  the  accused  to  be  acquitted  and  discharged. 

Ocnvictione  and  eentenca  rwerakL 
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Before  Mr.  Juetice  Candy  and  Mr.  Justice  FiUton. 
KINQ-EMPEBOR   v.  The  CHIEF  OFFICER  op  thi  S.S.  ''  MUSHTARI. "  i 

Jorifldiotion^Higk  sms— Offenoe  oommitted   on  the  high  mm— Procedure— Penal  Oode  i  Acl* 
XLV  of  1800  ),— 87  and  ta  Viot.,  chapter  2T,  section  a.  ^ 

APreridenoy  Magistrate  hM  authority  to  charge,  convict  and  Sentence  under  the  Indian 
Penal  Oode  {  Act  XLV  of  I860  )  a  person  who  has  oommitted  an  offence  in  a  British  ship  dnrhig 
|ier  voyage  on  the  high  seas.  Ibe  law  applicable  both  as  regards  procedure  and  punishment  is  the 
Indian  law. 

RiFttSMOB  by  Ehan  Bahadur  P.  H.  Dastur,  Third  Vtwienoj  Magistrate, 
Bombay.    The  refereaoe  was  as  follows  : 

**  I  have  the  honour  to  refer  for  the  opinioii  of  the  High  Couct  the  follow- 
ing question  of  law  which  has  arisen  in  a  case  now  pending  in  this  Court. 

''  Has  the  Presidency  Magistrate,  Bombay,  audiority  to  convict  a  person  for 
«n  offence  under  the  Indian  Penal  Code,  the  said  offence  having  been  commit- 
ted in  a  British  ship  during  her  voyage  on  the  high  seas  7  " 

The  facts  of  the  olM  briefly  are  as  follow  : 

**  The  chief  officer  of  the  8.  S. '  Mushtari/  a  ship  belonging  to  the  Bombay 
«tnd  Persian  Steam  Navigation  Company,  Limited,  is  charged  with  criminal 
breach  of  trust  as  a  servant  (  under  section  408  of  the  Indian  Penal  Code  )  in 
that  he  re<)eived  passage  money  from  a  pilgrim  during  the  ship's  voyage  between 
Bandar  Abbas  and  Bushlre.  The  ship  is  proved  to  be  a  British  ship,  and  by 
the  combined  effect  of  Acts  12  and  13  Victoria,  chapter  96,  and  23  \nd  24 
Yictoria^  chapter  88,  any  Magistrate  in  British  India  has  power  to  try  the  chief 
officer  fot  an  offdnce  committed  on  the  high  seas  ;  the  only  proviso  being  that 
the  person  convicted  shall  be  liable  to  the  same  penalty  as  is  provided  for  by 
the  law  of  England. 

**  Now  my  difficulty  in  the  present  case  is  whether  I  should  record  a  con- 
viction under  section  408  of  the  Indian  Penal  Code  against  the  chief  officer,  and 
then  pass  a  sentence  provided  for  by  the  law  of  England  for  embezslement,  or 
whether  I  should  frame  a  distinct  charge  under  the  English  law  and  impose 
the  penalty  also  prescribed  therein. 

*^  On  a  careful  perusal  of  section  1  of  12  and  13  Victoria,  chapter  96,  it 
appears  that  the  local  Courts  have  jurisdiction  and  authority  not  only  to  inquire 
into  and  try  offences  committed  on  the  high  seas,  but  also  to  determine  and 
adjudge  them  as  if  committed  within  the  local  jurisdiction  of  the  said  Courts. 
If  so,  the  whole  of  the  procedure  to  be  adopted  should  be  Indian  and  not 
English,  and  the  framing  of  the  charge  being  only  a  matter  of  procedure,  the 
t^harge  in  the  present  case  ought,  in  my  opinioui  to  define  the  offence  as  men- 
tion^ in  section  408  of  the  Indian  Penal  Code.  The  proviso  (section  2  ),  it  iH 
true,  im|K)se8  a  different  penalty,  but  that  is^fter  the  person^ s  conviction,  and 
there  is  a  long  gap  between  the  framing  of  the  charge  and  the  conviction,  and 
I  do  not  therefore  understaod  how  section  2  could  re^acton  section  1  and  modify 
the  express  provision  made  therein  for  the  trial  and  determination  of  such 
-offences.  This  point  has,  no  doubt  been  decided  in  The  Queen  v.  Thompson,{^ 
^here  it  was  held  that  the  charse  to  be  framed  should  be  under  the  English 
law  ;  but  the  reasons  ^ven  in  that  case  appear  to  me  to  be  inconsistent  with 
the  wordit\g  of  section  1»  and  I  have  therefore  some  hesitation  in  adopting  the 
view  therein  efzpressed.     In  Reg.  v.  tilmetonei^)  this  point  has  not    been   hpeci« 

I  Grimioal  Reference  No.  16  of  liK)l.  "^ 

(1)  (1867)  1  a  li.  Reng.  1  (Cr.)  (2>  (1870)  7  Bom.  H.  C.  R.  89. 
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fically  dealt  with,  though  it  is  true  it  ia  Raid  there  that  the  suhstantive  law  ought 
in  such  cases  to  be  English  and  not  Indian  ;  whilst  in  Heg.  v.  Kastya  Ramai^} 
the  odence  was  not  Qommitted  on  the  high  seas  but  within  thre0  miles  of 
the  shores  of  British  India,  and  therefore  the  question  about  the  nature  of 
the  charge  to  be  framed  did  not  arise  I  beg,  however,  to  draw  the  attention 
of  their  Lordships  to  the  remarks  made  by  West,  J.,  in  that  case,  which  seem 
partially  to  support  the  view  I  have  already  expressed  in  this  feterence." 

The  refei'ence  was  heard  by  a  Division  Bench  (  C5andy  and    Fulton,  Jj.) 

SooU  (  Acting  Advocate  Qenerai )  with  Messrs,  Crawford  and  Oo.  for 
Qomplaiuant  (the  Bombay  and  Persian  Soeam  Navigation  Company, )  referred 
to  Stat  12  and  13  Vict.  c.  96,  section  1  ;  23  and  24  Vict.  c.  88,  section  1  ;  54 
and  55  Vict  a  67  ;  37  and  38  Vice,  a  27,  section  3 ;  Merechant  Shipping 
Act  of  1894,  section  686  ;  Beg,  v.  ElmsUme  (^)  aud  Beg  v.  Kastya  BamaA^) 

There  was  no  appearance  for  the  accused. 

Fulton,  J. : — ^The  replj'  to  the  question  p^t  by  the  Third  Presidency 
Magistrate  is  contained  in  section  3  of  37  and  38  Vict.  o.  27. 

His  jurifidiction  to  try  the  oflfenpe  is  conferred  by  section  1  of  12  and  13 
Vict.  c.  96.,  declared  ^plicable  to  India  by  section  1  of  28  and  24  Vict.  c.  i<8,  a^. 
well  as  by  section  68o  of  the  Merchant  Shipping  Actcf  1894« 

The  question  of  procedure  and  punishment  is  determined  by  the  fi,rsti 
mentioned  section  of  37  and  38  Vict.  c.  27.  Section  2  of  12  and  13  Vict.  ©• 
96  has  been  repeated  by  54  and  56  Vict.  c.  67. 

Our  answei^  is  tha.t  the  Presidency  Magistrate,  Bombay,  has  authority  to 
oonyict  a  person  for  an  ofience  under  the  Indian  Penal  Code,  the  said  offence 
having  been  committed  in  a  British  ship  during  her  voyage  on  the  high  seas. 
The  charge  should  be  framed  In  reference  to  the  Indian  Penal  Code,  and  in^ 
^uie  oi  qpnyiot^o4.  the  punishment  should  be  awarded  under  that  Code, 

Ansmx  accordingly. 


1897  Nov^Tnber  ».  I,  L.  B.  26  Bom  667; 

Before  Mr.  Jristice  Ranade  and  Mr.  Justice  pulton. 
IMPERATRIX  V.  RATNYA.* 

Jurisdiction — Sohedii;led  Djstriots—Beference  and  appeal  in  a  criminal  case  from  the  Schednled 
Districts— Act  No.  XI  of  1846  -Scheduled  Districts  Act  XIV  of  1874. 

The  Collector  of  .SThandesh,  in  his  capacity  of  Political  Agent  for  the  Mehwasi  Est^tesi^ 
convicted  the  accused  of  murder  committed  at  a  village  in  the  Sdieduled  Districts,  and  sentenced 
him  to  transportation  for  life.  He  then  forwarded  the  proceedings  to  Government  for  confirma- 
tion. The  accused  also  appealed  to  Government  against  the  conviction  and  sentence.  The 
Government  thereupon  directed  the  Political  Agent  to  submit  the  proceedings  to  the  High  Court 
under  Rule  35  of  the  Bules  promulgate^  in  1855  under  section  3  of  Act  XI  of  1846.  The  appeal 
presented  by  the  accused  was  also  forwarded  to  the  High  Court.  The  question  arose  as  to 
whether  the  High  Court  had  jurisdiction  to  dispose  of  the  reference. 

Held,  that  the  High  Court  ha^  jurisdiction. 

Reference  by  A.  Cumine,  Collector  of  Khantfesh  and  Political  Agent  of 
the  Mehwasi  Estates  of  Kathi  in  the  Khandesh  District,  under  section  7  of  the 
Scheduled  Districts  Act  No.  XIV  of  1874  in  a  murder  case. 


(1)  (1871)  8  Bom.  H.  C.  R.  63.  (2)  (1870)  7  Bom.  H.  C.  R. 

9  Criminal  Reference  No.  104  of  1897. 
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The  accused  was  charged  under  section  302  of  the  Indian  Penal  Code  (Acft 
JfLV  of  1860  )  with  having  ooiumitted  murder  at  Piprapani,  a  village  belong- 
ing, to  the  Mehwasi  Estate  of  B^athi,  a  Scheduled  District  under  Act  XIV  'of 
1874,  in  the  Khandesh  District.  He  was  tried  by  the  Collector  of  Khandesh  as 
Political  Agent  of  the  Mehwasi  estate  of  Kathi,  and  was  found  guilty  and 
sentenced  to  transportation  for  life.  After  the  conviction  and  sentence  the 
Political  Agf^nt  forwarded  the  papers  of  the  case  to  Government  for  confirmation 
but  Government  having  directed  him  to  submit  the  proceedings  to  the  High 
Court  in  a'jcordance  with  Rule  XXXV  of  the  Rules  made  under  Aot  XI  of 
1848,(1)  he  made  the  present  reference.  The  accused  also  appealed  to  Govern- 
ment against  the  conviction  and  sentence^  and  his  appeal  was  forwarded  to  the 
High  Court  along  with  the  proceedings,  and  was  registered  as  No.  593  of  1897. 
There  was  no  appearance  for  either  party. 

Rakade  J  — In  this  case  the  Collector  of  Khandesh,  acting  in  hia 
capacity  as  Political  Agent  for  the  Mehwasi  estates,  tried  the  accused  Ratnya 
on  a  charge  of  the  murder  of  his  wife  at  Piprapani  village  belonging  to.  the 
ELathi  escate,  and  sentenced  the  accused  to  transportation  for  life,  jsubject  to 
the  confirmation  of  the  sentence  by  His  Excellency  the  Governor  in  Oounoih 
The  accused  also  presented  a  petition  of  apptel  to  the  same  authority.  His 
EKoellency  the  Governor  in  Counoil,  however,  directed  the  Political  Agent  to 
submit  the  proceedings  to  this  Court,  and  the  present  reference  was  accordingly 
made  by  the  Political  Agent  under  Rule  35  of  the  Rules  promulgated  in  July, 
1855,  under  the  powers  conferred  on  Govemmeivt  by  section  3  of  Act  aI 
efl846. 

Rule  25  invests  the  Agent  with  the  functions  of  a  Magistrate.  Rule  82 
empowers  him  to  take  cognizance  of  all  crimes  and  offences  perpetrated  within 
the  limits  of  his  political  charge,  aqd  Rule  35  gives  him  absolute  jurisdictioa 
to  sentence  offenders  to  fine  and  imprisonment  for  five  years,  and  it  directs 
that  sentences  involving  punishment  beyond  that  term  or  of  greater  severity 
must  be  sub:nitted  for  confirmation  to  the  Sadar  Fouzdari  Adalat.  Rule  4& 
directs  the  Palitical  Agent  to  forward  the  record  of  such  cases,  when  confirma- 

-— ^r r-. *■ — J =: = T"" 

(1)  Seotions  3  and  4  of  Aot  XI  of  1846,  entitled  an  Aot  for  the  exemptiod  of  oertaiil 
territory  in  the  proTince  of  Khandesh  and  the  zilla  Ahmednagar  fron^  the  operation  of  the  genera} 
iElegalations : 

8.  And  it  is  hereby  enacted  that  it  ^^  be  competent  to  tha  said  Governor  in  Oonncil  b^r  ail, 
yorder  in  Council  to  prescribe  snch  rules  as  he  may  deen^  proper  for  the  guidance  of  the  Agent 
aforesaid  and  of  aU  the  officers  subordinate  to  his  control  an^  authority,  and  to  determine  to 
what  extent  the  decision  of  the  Agent  in  civil  suits  shajLl  be  final  atvi  in  what  suits  an  appeal 
shall  lie  to  the  (  Sadar  Dewani  Adalat ),  ^nd  to  define  the  authority  to  be  exercised  by  the  Agent 
in  criminal  trials  and  what  cases  he  shall  submit  to  the  decision  of  the  (  Sadar  Foiqdari  Adalat^. 

4.  And  it  is  hereby  enacted  that  upon  the  receipt  oi  any   crin^inal    trials    referred  by  the 
Agent  under  the  rule  which  may  be  hereafter  prescribe^  by  the  Governor  in  Council  ( the  Sadar 
Fouzdari  Adalat  )  shall  proceed  to  pass  a  final  judgmepit,  or  such  other  order  as  may  after  mature 
consideration  seem  to  the  Court  requisite  and  proper,  in  the  san^e  n^nner  as  if  the  trial  had  been 
sent  up  in  ordinary  course  from  a  Sessions  Judge. 

(2)  Rule  XXXV  of  the  rules  promulgated  under  section  3  of  Bon^hay  Act  XI  of  1846  :       . 

XXXV. — The  absolute  jurisdiction  of  the  Agent  in  c^im^nal  cases  shall  extend    to  fine  and 
imprisonmant  for  (5)  five  years  with  or  without  hard  labour  ;  and  sentennces  involving  a  punish* 
ment  beyond  that  period  or  of  greater  severity  must  be    submittted   for   the  confirmation  of  the 
Sadar  Fouzdari  Adalat. 

(3)  Section  7  of  Ac^  XIV  of  1874, 

7.    All  rules  heretofore  prescribed  by  the  Governor  Generi^l  in  Council  or  the  Local  Govern- 
ment for  the  guidance  of  officers  within  any  of  the  Scheduled  Distjricts  for    aU   or  for  any  of  thd. 
purposes  mentioned  in  section  6,  and  in  force  at  the  tinie  of  the    passing  of    this    Act,   shall    be. 
continued  to  be  in  force  unless  and  until  the  Governor  General  in  Council  or  the  Local  Govern- 
ment, as  the  case  may  bo,  otherwise  directs. 

All  existing  officers  so  appointed  previous  to  the  date  on  which  this  Acli  com  33  into  force  la 
such  district  shall  be  deemed  to  have  been  appointed  hereunder  . 
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%ion  18  bebessary,  to  the  Sadar  Fouzdari  Adalat,  and  Rule  44  empowers  the 
Adaiat  to  oall  for  proceedings  oa  pelition  from  the  prisoner  sentenced  in  such 
oasee,  and  thereafter  to  deal  with  them  as  laid  down  in  section  4  of  Act  XI 
of  1846.  Section  4  of  this  latter  Act  provides  that  the  Sadar  Fouzdari  Adaiat 
•hall  in  suoh  oonfirmation  cases  pass  the  final  sentence  or  order  in  the  same 
manner  as  if  the  trial  had  been  sent  up  in  ordinary  course  by  Court  of  Session. 
The  present  reference  to  this  Court  comes  up  for  disposal  under  these  provi- 
sions, and  the  point  we  hare  to  consider  is  whether  this  Court  possesses  the 
jurisdiction  which  belonged  to  the  late  Sadar  Fouzdari  Adaiat  to  deal  with 
aach  cases  either  by  way  of  confirmation  or  by  way  of  appeal. 

There  hav«  not  been  many  occasions  for  the  exercise  of  this  jurisdiction 
since  the  constitution  of  the  High  Courts.  In  the  only  reported  case.  Qiieen' 
-^Emnrtsa  v,  8atya,W  a  Division  Bench  of  this  Court  (  Birdwood  and  Jardine, 
JJ.^  neid  that  in  cases  where  the  sentence  passed  by  the  Political  Affent  was 
withio  the  limits  of  the  alMolute  jurisdiction  of  that  oflBcer,  no  appeal  lay  to 
this  Court.  Their  Lordships  held  that  Rule  44  noticed  above  was  ultra  vires. 
Birdwood^  J.,  observed  that  there  is  no  provision  in  Act  XI  of  1846  which 
empowers  Qovernment  to  confer  appellate  powers  on  the  Adaiat  as  done  by 
Bule  44,  and  that  rule  cannot  bd  regarded  as  a  valid  rule  made  under  the  Act. 
He  makes  a  distinction  between  the  rule  relating  to  appeals  and  the  rule  direo- 
ting  references  to  be  made  to  the  Sadar  Fouzdari  Adaiat,  for  he  admits  that  the 
Act  did  contemplate  that  Court  as  a  Court  of  reference^  for  the  oonfirmation 
of  sentences  passed  in  certain  criminal  trials.  The  present  case,  so  fisur  as  it  is 
such  a  reference,  would  thus,  in  the  opinion  of  Birdwood^  J.,  not  be  exclu- 
ded from  the  jurisdiction  of  the  Sader  Fouzdari  Adaiat,  and  therefore  (  under 
section  9  of  the  High  Courts  Act,  and  section  27  of  the  Letters  Patent  )  of  the 
High  Court,  which  has  taken  up  the  place  of  the  old  Fouzdari  Adaiat  in  respect 
to  all  manner  of  jurisdiction.  Jardine^  J.,  indeed  went  much  further.  While 
agreeing  with  Mr.  Justice  Birdwood  in  his  view  that  Bule  44  was  ultra  vires, 
Jardine,  J.,  expressed  an  opinion  to  the  effect  that  after  the  enactment  of  Act 
XIV  of  1874  which  repealed  Act  XI  of  1846,  these  rules  under  the  old  Act 
ceased  to  be  in  force,  so  far  as  they  had  reference  to  the  powers  of  this  Court* 
He  was  of  opinion  that  section  7  of  Act  XIV  of  1874  did  not  continue  these 
rules  except  so  far  a^  they  related  to  the  Political  Agent  and  his  officers,  as 
they  cannot  be  regarded  as  being  in  force  at  the  time  when  the  Scheduled 
Districts  Act  (  XI V  of  1874  )  was  pissed,  and  they  were  in  conflict  with  the 
Letters  Patent  of  the  High  Court.  These  remarks,  it  will  be  seen,  have  a  larger 
bearing  than  the  validity  or  otherwise  of  Rule  44.  My  colleague,  Mr.  Justice 
Fulton,  is  of  opinion  that  section  7  of  Act  XIV  of  1874  continued  the  rules 
of  1855  framed  under  Act  XI  of  1846,  and  that  in  consequence  the  powers  of 
this  Court  as  a  Court  of  reference  for  confirmatioa  purposes  were  continued. 
I  am  myself  inclined  to  hold  that  this  oonfirmation  jurisdiction  of  the  Sidat 
Fouzdari  Adaiat  was  in  force  under  the  operation  of  Act  X(  of  1846  and  the 
rules  of  1856  at  the  time  when  the  High  Court  wa*^  coustituted,  and  that  until 
%  fredi  notification  to  the  contiary  h-4s  bean  issued  under  Act  XIV  of  1874 
cancelling  the  rules  of  1855,  they  must  be  held  to  be  still  in  force  by  virtue  of 
section  7  of  Act  XIV  of  1875.  The  notifications  of  1879  and  1887  have  clearly 
Dot  the  effect.  The  rules  of  1855  so  far  as  they  relate  to  confirmation  procee- 
dings are  clearly  caatemplated  by  Act  XI  of  1846,  and  were  in  force  in  1862, 
and  c4re  therefore  sVdt  in  foro»,and  confer  this  jurisdiction  on  the  High  Court. 
As  the  point  under  consideration  is,  however,  not  entirely  free  from  difficulties, 

(1)  (189(^  II  Bom.^  60d« 
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I  a|2pree  with  Mr.  Justice  Fulton  that  it  would  be  desirable  to  ifume  notice  to 
the  Political  Agent  and  the  accused^  and  to  hear  further  argument  in  the  case 
before  the  reference  is  finally  diapoaed  of. 

As  resfards  the  Appeal  No.  593  of  1897,  the  precedent  is  more  in  point, 
but  there  is  the  consideration  that  in  Queen'EmpresB  v.  Sarya^  W  the  sen- 
tence passed  was  for  five  years  within  the  absolute  jurisdiotioo  of  the  Political 
Agent,  while  the  sentence  in  the  present  case  clearly  exceeds  his  iurisdiction, 
and  certainly  requires  the  confinnation  of  either  this  Court  or  of  the  Oovern- 
menb.  1  would  direct  therefore^  before  admitting  the  appeal  or.'dispoeing  of  the 
reference,  that  notices  be  issued  to  the  Political  Agent  and  the  prisoner. 

FaLTON,  J. :—  In  this  case  the  Agent  to  His  Eicellency  the  Governor  in 
Ehandesh  has  submitted  for  the  confirmation  of  this  Court  his  proceedings  in 
which  he  has  coDvicted  the  prisoner  of  murder  in  the  Mehwasi  Estate  of  Kathi^ 
and  sentenced  him  to  transportation  for  life.  The  reference  is  one  for  which  no 
precedent  has  been  brought  to  our  notice  and  raises  a  question  of  considerable 
•difficulty  as  to  the  jurisdiction  of  the  Court. 

By  Act  XI  of  1846,  which  was  passed  to  exempt  certain  Mehwasi  Estates 
from  the  civil  and  criminal  jurisdiction  of  the  ordinary  Courts,  it  was  enacted 
that  the  Governor  in  Council  might  prescribe  such  rules  as  he  deemed  proper 
for  defining  the  authority  of  the  Agent  in  criminal  trials,  and  for  determining 
what  cases  the  Agent  should  submit  for  the  decision  of  the  Sadar  Fouzdari 
Adalat.  It  was  further  provided  that  '^  on  receipt  of  any  criminal  trials 
referred  under  the  said  rule,  the  Sadar  Fouzdari  Adalat  should  proceed  to  pass 
a  final  judgment,  or  such  other  orfler  as  might  after  mature  consideration 
«eem  to  the  Court  requisite  and  proper,  as  if  U^  trial  had  been  sent  up  in  the 
ordinary  course  by  a  Sessions  Judge.  "  It  must  be  remembered  that  in  1 84&, 
when  thin  Act  was  passed,  the  procedure  prescribed  by  Regulation  13  of  1827, 
section  2,  and  Regulation  3  of  1830  required  the  Sessions  Judge  to  submit  for 
confirmation  not  merely  sentences  of  death  but  also  sentences  of  transportation 
or  imprisonment  for  life.  In  1855,  rules  which  will  be  found  on  pages  1342 — 
1346  of  the  Government  Gazette  for  that  year,  were  accordingly  made.  Rule 
35  provided  that  the  absolute  jurisdiction  of  the  Agent  in  criminal  oases  should 
extend  to  fine  and  imprisonment  for  five  years,  and  directed  that  sentences 
involving  punishment  beyond  that  period,  or  of  greater  severity,  should  be 
submitted  for  the  confirmation  of  the  Sadar  Fouzdari  Adalat.  Rule  43  declared 
that  if  the  punishment  deemed  suitable  by  the  Agent  should  exceed  his  own 
absolute  jurisdiction,  he  should  record  the  punishment  he  would  award,  and 
should  forward  the  case  in  original  to  the  Sadar  Fouadari  Adalat,  which  Court 
should  proceed  to  take  congnizance  of  the  case,  and  to  pass  such  sentence  or 
order  as  they  might  think  proper,  and  that  the  instructions  conveyed  to  the 
Agent  from  the  superior  Court  should  be  carried  into  effect  by  him.  Rule  44 
purported  to  give  the  Sadar  Fouzdari  Adalat  power  to  call  for  the  Agentfs  pro- 
ceedings in  any  case  on  petition  being  made  to  that  Court  by  any  party  against 
whom  a  sentence  might  have  been  passed  by  the  Agent,  and  thereafter  to 
proceed  according  to  the  provisions  of  section  4  of  Act  aI  of  1846. 

In  the  case  of  Qaeen-EmpresB  v.  SaryaW  some  prisoners  who  had  been 
sentenced  to  five  years'  imprisonment  by  the  Agent  for  an  offence  committed 
in  one  of  the  mehwasi  villages  petitioned  the  High  Court.  Their  Lordships 
treating  the  petition  as  an  appeal  rejected  the  application  on  the  ground  that 
Rule  44  was  ultra  virea  as  beyond  the  provisions  of  Act  XI 1846.    This  decis* 

(1)  (1890)  15  Bom.  601.  A  (imi)  IB  Bom.  iOi. 
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ioa  does  no*  directly  affeot  the  case  now  under  consideration,  but  the  labdridns 
researches  of  the  learned  Jadges  who  decided  it  help  mosli  mat.rially  iu  enablinj/ 
iis  todinpoae  of  the  question  now  before  ns.  Aocepcing  the  conclusion  that  Rule  44 
was  ultra  vires,  and  that  the  Sadar  Fouzdari  Adalat  had  under  the  Act  no  juris- 
diction  as  a  Court  of  Appeal  or  Rivision  in  rfispect  of  senie.fices  not  exceeding 
five  years,  it  f»eems  nevertheless  that  its  jurisdiction  in  the  ca*<e  of  sentences 
beyond  that  term  was  unquestionable^  being  expressly  provided  for  by  the  Act. 
The  Criminal  Procedure  Code  of  1861  did  not  extend  to  non-regulacion  districts 
{ifide  section  445)/and  as  it  did  not  touch  Act  XI  of  184(5,  it  left  unaffected 
the  jurisdiction  of  the  Agent  to  refer  and  of  trtiu  Sidar  Fouz«Iari  Adalat  to  deal 
With  cases  like  the  tJreseut.  In  1862  the  High  Court  was  established  under  24 
&  25  Vic,  0. 104,  thfe  9th  section  of  which  enacted  that  its  jurisdiction  should 
be  determinod  by  Letters  Patent  save  in  so  fer  as  it  might  subseqiiently  be 
modified  by  legislation.  The  original  Letters  Patent  were  i?»sued  in  that  year, 
Clause  27  provided  that  the  fligh  Court  should  be  a  Court  of  reference  and 
revision  from  the  criminal  Cdurts  subject  td  its  appellate  jurisdiction  ^nd  should 
have  power  to  hear  and  determine  all  such  oaies  referred  to  it  by  the  Sessioiiii 
-Judge,  or  by  any  other  ofBoerd  authorized  to  refer  cases  to  the  Sadar  Fouz  Jari 
Adalat,  and  to  revise  all  such  cases  tried  by  any  officer  or  Court  possessing  cri- 
minal jurisdiction  as  were  then  subject  to  reference  to  or  revision  of  by  the  said 
Court  of  Sadar  Fdujdari  Adalat. 

Now  it  seems  to  me  clear  that  this  clause  preserved  to  the  High  Court  the 
bowers  of  the  Sadar  Fouzdari  Adalat  as  a  Court  of  refer<)nce  from  the  decisions 
of  the  Agent  in  M  cases  which  he  was  atlthorized  to  refer  to  the  S^'iar  Fouzdari 
Adalat.  It  is  true  no  appeal  lay  frdm  his  decisions  to  the  Sadar  Fouzdari 
Adalat,  or  subsequently  to  the  High  Court ;  but  the  eipress  provision  that  the 
High  Court,  should  have  power  to  hear  and  determine  all  such  cases  referred  to 
it  by  any  officer  ]^89essing  criminal  jurisdiction  as  were  subject  to  reference  to 
the  Court  of  Sadar  Fouzdari  Adalat,  When  read  with  section  9  of  the  High 
C^urt  Act,  makes  it  plain  that  this  jurisdiction  was  retained.  If  the  clause  had 
stood  by  itself  it  might  perhaps  have  been  argded  that  the  word  '*  and  "  was 
explanatory,  and  that  the  High  Court  was  only  a  Court  of  reference  and  revi- 
sion in  respect  df  Courts  frool  which  an  appeal  lay  to  it.  But  looking  to  section 
d  of  the  Act,  such  a  construdtion  becomes  impossible,  for  it  cannot  be  said  that 
the  Letters  Patent  have  made  any  direction  ciirtailing  the  jurisdiction  so  as  to 
exclude  a  class  Of  cases  formerly  dealt  with  by  the  Sa  dar  Fouzdari  Adalat. 
Such  a  curtailment  would  be  most  unlikely,  for  it  could  hardly  be  intended  to 
loave  such  cased  wholly  unprovided  for,  and  if  it  had  been  so  intended  the  matter 
would  have  doubtless  been  expressed  in  clear  termd  so  as  distinctly  to  remove 
it  from  the  oomprehepsive  j^ovisiods  of  section  9.  Moreover^  there  was  no  appeal 
to  the  High  Cdurt  from  the  decisions  of  llagistrates,  and  yet  certain  Magistr- 
ates were  under  section  404  of  Act  XXV  of  1861  empowered  to  refer  cases  to 
the  Sadar  Fouzdari  Ad^at,  and  no  question  was  ever  raised  as  to  the  continu- 
ance of  such  references  after  the  establishment  of  the  High  Court.  The 
amended  Letters  Patent  of  1865  ntade  no  change.  They  siooply  continued  the 
poweirs  conferred  by  the  earlier  Letters  Patent  on  the  High  Court  as  a  Court  of 
reference.  The  situation  #aB  not  altered  by  the  enactment  of  the  Criminal 
Procedure  Code  of  1872.  It  extended  to  the  whole  of  British  India^  but  preserv- 
ed all  special  forms  of  procedure  prescribed  by  any  law  not  expressly  repealed. 
Act  XI  of  1846  remained  in  force,  and  the  arrangements  under  it  were  nof 
altered.    Then  came  Act  XI 7  of  1874,  which  was  iutroduced  in  the  ifehwasi 
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j^illrtge?.  in  the  manner  explained  in  Qibeen  Empress  v.  Saryii,  It  repealed  Aot 
XI  ol  1846,  buD  by  nection  7  pres^^T^^ed  the  rule^  under  it.  For  the  purjtos^ 
of  thin  cjise  the  repeal  of  the  Act  la  immaterial.  The  rules  prescribing  the  pro- 
ceHure  tu  be  followtd  by  tho  Agent  thenceforward  deirived  theiir  validity  not  from 
Act  XI  of  184G  but  from  section  7  of  Act  XIV  of  1874.  They  authorized  luifi 
to  make  a  reference  like  the  pres^jnt,  and  clause  28  of  the  Letters  Patent  gave 
the  High  Court  jurisdiction  to  hear  and  determine  the  cade  when  referred.  The 
H  gh  Court's  .jurisdiction  neyer  rested  inii^ieiKately  eirt^Br  oti  Aot  XI  of  1846  or 
4'n  the  rules  made  under  it.  but  simpIV  ^i)  tho  Letters  ratent  based  on  section  9 
of  the  High  Court  Act  24  &  25  Vipt.^  ^.  104. 

The  only  other  enj^tment  to  )vhich  ?fc  if  necessary  to  refer  it  the  exi.<»ting 
Code  of  Criminal  Procedure.  Id  like  its  pi-edecessor  applies  to  the  whole  of 
British  India,  but  a**  in  the  absence  of  specific  provision  to  the  contrary  it  doe^ 
not  affect  any  special  or  Idc^l  law,  oj*  any  special  jurisdiction  oi*  p6wer  conferred 
or  any  j*;pedal  form  of  pr6oedure  prescribed  by  any  other  law  now  in  force  (see 
section  7  6r  Apt  XIV  of  1874  ),  it  tides  not  touch  the  Agent's  jurisdiction  t6 
tefer  the  caite,  or  the  power  conferred  on  us  l^y  the  Letters  Patent  to  hear  and 
determine  it, 

Fronfi  Vhe  f  regoing  review  of  tbp  dour^e  of  legislation  oh  this  subject,  it 

appears  to  me  th  it  the  Hig|)  Court  has  jurisdiction  to  bear  and  doterniine   the 

present  reference.     The  case  itself  is  ot  a  simple  nature,  and  pr^^en^s  no  sp<»cial 

difficulty,  but  as  probably  the   accused,   whorfe   petition   is   addressed    to   the 

Xiovijrnor  in  CourtcJl,  is  tinf;wa'i^  that  we  are  going  to  'deal  with  it,   I  think    ic 

\vould  be  desirable  to  direct  notice  to  be  given  to  him  befbre  we  Gnally  disp«Ke 

of  it. 

Note: — After  giviog  notice  to  the  i^ccuscyd  the  High Coart  odnsider^  the  reference,  cbnfirm^ 
the  .conviction  ait4  sentcnjce  and  rejected  t^d'appetll. 
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Before  Mr.  ^iastice  Can^y  aiioJ  Mr.  Justice  Fulton, 

KING-EMPEROR  v.  BALA  and  NARAYANJ 

Criminal  Procedure  Code  (Act  V  of  1898  ),  sections  337  and  839-^Ctlmlnal  f>rocedur'>— "'^aH'^ 
ioiide(red  and  accepted  — Bvidenoe  given  and  pardon  withdrawn  by  Magistrate— Forfeiture  kt 
pardon  must  be  proved— jWhen  ckay  forfeiture  be  declared  and  pardon  withdrawn — Practice. 

A  comngittipg  |^Iagi;^trate,  having,  under  section  837  of  the  Criminal  Procedure  Code  (  Act  V 
of  1898  ),  tendered  a  pardon  to  one  of  three  accased  persons,  examined  him  as  a  witness.  Subse- 
quently, however,  t^e  Magistrate,  under  section  889  of  the  Code,  withdrew  thi  pfrrd6n  on  the 
ground  that , the  accused  bad  wilfuHy.  concealed  a  certain  fact  connected  with    the   off  once,    and 


pardon  \  ^  _      .  . 

the  close  of  the  trial  and  should  be  made  by  the  Court  of  Sessions,  and  i2)  because  (ho  fact,  the 
aUeged  concealment  of  which  was  the  ground  of  the  withdrawal,  had  not  been  proved.  The  accu- 
Ml,  howeyer,  Was  foilmd  guilty  i^nd  sentenced.    On  appeal  to  the  High  Courts 

Heldf  that  the  conviction  and  sentence  should  be  set  aside  oJi  the  grotmd  that  It  had  n<f; 
|>een  proved  that  the  pardon  had  been  foi;feited  under  section  889  of  the  Criminal  PMcednm 
Code.  (  Act  V  of  1898  ).  The  alleged  fact,  the  conpealment  of  which  was  the  ground  for  withdraw- 
ing the  pardon,  had  not  been  proved.  .  If  the  pardon  which  had  been  granted  had  not  been  for- 
feited UDOer  section  889,  it  was  stiU  in  force  and  tlie  accused  should  be  discharged. 

Ai  tli6  law  stands  the  que^ibn  in  ^uch  cases  is  whether  the  accused  has  forfeited  his  pardon 
by  some  act  of  his  own.    The  question  is  one  of  fact  in  which  the   Magistrate   may  hold  one 
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Opinion  &tid  the  Sessions  Judge  anc^her  as  may  happen  in  the  ease  of  any  other  question  of  fact 
in  issue  in  the  case.  The  Scssione  Court  has  to  determine  for  itself  on  the  evidence  >^  hether  the 
pardon  has  been  forfeited  :  for  if  not,  the  accused,  who  has  accepted  Buch  pardon,  canpot  be  tried^ 

QucBrey — Whether  the  examination  at  the  committal  proceedings  before  the  Ma^trat«  of  » 
person  who  has  accepted  a  pardon  satisfies  claase  2  of  Section  887  of  the  Code  which  provides 
that  every  such  person  shall  be  examined  as  a  witness  *•  in  the  caae  "  or  whether  such  persori 
must  be  examined  as  a  witness  at  the  "  trial." 

QueeTi- Empress  v.  Bhau  (1)  doubted. 

Appeal  agaiapt  the  conviction  and  sentence  recorded  by  E.  M.  Pratt^ 
BessiciDs  Judge  of  Sholapur-Bij  ipur,  in  criminal  cmsi*  No.  4i>  of  1900. 

The  accused  (1)  Bala  Narsajravda  and  (2)  Narayan  Davlat  w«Jre  (jharged 
"with  the  murder  of  one  Meera.  The  deceased'd  wife  Aine^na  was  charged  with 
abetment  of  the  offence. 

In  the  course  of  the  investigation  before  the  Magistrate  on  th^  4th  Septem- 
ber, 1900,  Narayan  Davlat  (  accused  No  2)  wa>  tendered  a  pardon  undelr 
section  387,  of  the  Crin)inal  Procedure  Code  (  Act  V  of  1898  )  on  ctindition  of 
his  makmg  a  full  and  ttue  dissclosure  of  all  the  facts  within  his  knowledge,  and 
he  \vas  examined  as  a  witness  on  the  same  day. 

Ou  the  6th  September  the  pardon  was  withdrawn  by  the  Magistrate  on 
the  ground  that  Narayan  had  not  disclosed  a  cercain  fact  within  his  knowledge, 
anrl  Narayan  was  committed  for  trial  along  with  the  otiier  two  accused  to  the 
Court  of  Sessions  at  Sholapnr-Bijapur. 

The  Sessions  Judee,  however,  was  of  opinion  that  it  was  necessary  tioder 
eeotion  337  (2)  of  the  Criminal  Procedure  Code  (  Acl  V  of  1898)  that  Naray  m 
should  be  examined  ag  a  witness  at  the  trial,  and  that  the  MagT^trate  was  wrong 
in  withdrawing  the  pardon  before  the  trial  iti  the  Sessions  Conrt  had  begun. 
He  therefore  referred  the  matter  (  No.  114  of  1900  )  to  the  High  Court,  request- 
ing that  Narayan's  commitment  might  be  quashed.  On  that  reference  the 
High  Court  pas-ed  the  following  order  : 

The  Sessions  Judge  should  proceed  With  the  etse.  The  accu^d  Xarayan  fcavlat  was  examin- 
ed as  a  witness  by  the  Magistrate,  who  withdrew  the  pardon,  a«  in  his  opinion  the  condition  on 
which  it  was  granted  was  not  complied  #ith. 

The  Sessions  Judge  thereupon  proceeded  with  the  trial,  and  agreeing  with 
the  assessors  found  Bala  and  Narayan  (accused  Nos,  1  and  2)  guilty  of  murder  and 
^ntenced  them  eaoh  to  transportation  for  Kfe.  Ameena  was  found  not  guilty 
of  the  offence  charged  and  she  was  discharged. 

In  passing  judgment  the  Sessions  Judge  expressed  his  opinion  that  the 
withdrawal  by  the  Magistrate  of  the  pardon  which  had  been  tendered  to 
Narayan  and  accepted  by  him  was  illegal  :  (1)  because  in  his  view  the  Magis- 
trate had  no  power  to  withdraw  it,  such  withdrawal  not  being  legally  possible 
until  the  close  of  the  trial  of  the  other  accused,  and  only  to  be  made  by  the 
Court  of  Sessions,  (2)  becAuscf  the  fact,  the  non-disclosure  of  which  by  Narayan 
was  the  ground  of  the  withdrawal,  had  not  been  proved  and  was  certainly  nofe 
irithin  Narayan's  knowledge.     In  his  opinion  Narayan's  evideucie  was  true. 

In  his  judgment  the  Sessions  Judge  made  the  following  observation  witb 
regard  to  the  case  of  Narayan  : 

I  may  add  that  I  propose  at  the  expiry  of  the  period  of  appeal  to  move  GoYemment  to 
crant  accused  No.  2  a  pardon.  The  committing  Magistrate  tendered  him  a  pardon  and  withdrew 
it  as  soon  as  he  had  given  his  evidence  on  the  ground  that  he  had  concealed  Nimgaoda's  share 
in  the  murder.  It  seem",  to  me  and— -with  due  submission  to  the  ruling  of  the  High  Court — lb 
seems  to  me  that  this  pr».3t  dure  was  illegal.  The  Code  does  not  say  by  whose  order  a  tender  of 
tmrdon  may  be  withdra\v  i  •  r  the  person  to  whom  pardcn  has  been  tendered  ordered  to  be  tried 
Section  387  (2)  requires,  b  A\cver,  that  he  should    be  examined  as    a  witness  in   the  case.    This. 

^"""^  (1)  (1898)  23  Bom.  493; 
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tJiUnofc  h'i  done  if  tli3  tandor  of  pardon  is  withdrawn  before  the  trial  has  begun.  The  inference  is 
Ihrtt  tha  law  intends  that  tho  pardon  should  not  be  withdrawn  by  the  Magistrate  but  by  the 
COarfc  of  Session,  or  at  any  rate  that  the  order  for  the  trial  should  not  be  made  until  the  close  of 
the  trial  of  the  other  accused.  It  is  obvious  that  until  the  close  of  the  trial  all  the  materials  by 
Xvhich  the  truth  of  the  evidence  given  can  be  tested  are  not  exhausted.  Taking  this  view  of  the 
law  I  addressed  the  High  Court  to  quash  the  commitment  of  accused  No.  i2,  but  I  was  directed  to 
proceed  with  the  trial. 

Now  I  do  not  concur  with  the  reason  given  by  the  Magistrate  for  withdrawing  the  pardo^. 
I  think  it  probable  that  Nimgaoda  was  an  accomplioe,  bat  I  do  not  think  it  proved  that  ha  was. 
The  assessors  do  not  think  that  he  was  an  accomplice  at  all.  There  is  certainly  no  reason  for 
supposing  that  he  was  an  accomplice  to  the  knowledge  of  accused  No.  S.  I  think  the  evidence 
^ven  by  accused  No.  i  was  true,  and  if  that  evidence  had  been  given  before  me,  I  should  not 
have  withdrawn  the  pardon.  It  is,  however,  not  open  to  me  to  acquit  him  on  this  ground,  for  ^1^ 
^oes  not  plead  that  he  gave  true  evidence. 

The  procedure  followed  has  therefore  led  to  this  surprising  result,  that  I  am  passing  sentence 
On  a  man  who  I  think  ought  to-day  to  be  at  liberty.  The  only  way  out  of  this  impasse  will  be  to 
Address  Government  to  give  accused  No.  2  the  benefit  of  tho  pardon  that  the  Magistrate  tendered 
him.  But  perhaps  the  High  Court  may  in  -appeal  see  their  way  to  reoonsider  its  order  and  quasli 
ibis  commitment  and  conviction. 

Bala  and  Narayan  appealed. 

There  was  no  appsarance  on  either  side. 

Candy,  J. : — 1  concur  with  Mr.  Justice  Pulton  in  holding  that  the 
appeal  of  No.  1  Bala,  should  be  dii^inissed,  and  that  the  conviction  of  No.  2, 
Narayan,  should  be  set  aside,  and  that  he  should  be  discharged.  As  I  was  a 
|)arty  to  the  order  of  this  Court,  dated  29th  November  1900,  declining  to  quash 
the  commitment  of  accused  Narayan,  I  may  add  that  the  case  of  Qtieen- Empress 
V.  BhauW  was  not  brought  to  our  notice  nor  were  the  numerous  cases  which 
«re  quoted  in  Sohoni's  Criminal  Procedure  Code.  Whether  our  order  was 
correct  or  not,  we  cannot  now  reconsider  it  and  quash  the  commitment.  But  it 
does  not  follow  that  the  conviction  of  Narayan  must  stand.  If  it  appears  that 
his  pardon  has  not  been  forfeited  under  section  339,  then  obviously  it  is  still  in 
force,  and  he  mu^t  be  discharged.  I  agree  with  the  view  taken  by  the  Sessions 
Judge  that  the  pardon  has  not  been  forfeited. 

Fulton,  J. : — I  think  that  accused  No.  ],Bala,  has  been  rightly  convicted 
ond  that  his  appeal  should  be  dismissed. 

As  regards*  accused  No.  2,  Narayan,  T  am  of  opinion  that  the  conviction 
must  be  set  aside  and  that  he  must  be  discharged  on  the  ground  that  it  is  not 
proved  that  the  pardon  grautod  to  him  by  the  Magistrate  has  been  forfeited 
under  section  339  of  the  Code  of  Criminal  Procedure. 

The.  learned  Sessions  Judge  considered  that  the  Magistrate  who  had 
tendered  the  pardon  had  no  jurisdiction  to  commit  the  accused  before  the  close 
of  the  trial  of  the  other  accuse(i.  In  this  view  the  Judge  is  supported  by  the 
<iecitiiox\  otthifi  Court  in  Qiieen- Empress  V.  BliauW  lint  so  far  as  the  present 
case  is  concerned,  the  matter  has  been  settled  by  the  order  of  this  Court  of  the 
29th  November,  1900,  and  cannot  be  reopened  :  Imp  v.  Fox  (2).  For  the  purf^o- 
f^es  of  this  case  then,  the  commitment  must  be  held  to  be  good  :  and  on  the 
general  question  of  the  proper  construction  of  section  337  it  is  sufficient  to  point 
out  that  I  do  not  wish  to  be  understood  as  concurring  in  the  decision  in  Queen- 
^Knfipres  v.  BhauW  The  section  says  that  every  person  accepting  a  t^encier  under 
this  s^ection  shall  be  examined  as  a  witness  in  the  case,  and  I  am  doubtful 
"whether  it  is  correct  to  treat  the  word  "  case  "  as  equivalent  to  "triai.*"  A  person 
accepting  a  pardon  who  is  examined  in  the  committal  proGeeding>*  may  be  s^id, 
without  inaccuracy,  to  be  examined  in  the  case  ;    and   it  is   not   by  any   raeaus 

(1)  (1898)  23  Bom.  493.  (2)  (1885)  10  Eom.  176. 
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•ert  iiii  that  Ihe  Legislature  was  referring  to  his  e^^atnination  at  tlie  tri  it  in  tt^ 
Se^8ion8  Court,  whea  it  said  that  he  tihall  be  examined  in  the  case.  In  manjc^ 
lUi^taDceH  it  would  obviously  be  unsafe  fur  the  Mugi^trate  to  hold  th^t  such  per-^ 
90a  had  forfeited  his  pardon  until  the  tml  of  the  co-accused  had  been  conoiudeciL. 
but*  in  other  oases  the  perjury  before  the  Magistrate  might  be  so  clear  and  paU. 
piible  aato  make  it  uaelesa  tadelay  the  committal.  It  seems  to.  ma  therefore- 
impuHMible  to  lay  down  any  rule  appticable  to  all  oases  to  derennine  at  whatk 
Htiigo  it  is.  expedient  tio  oommit  an  accused,  who  has.  in  the  opinio4L  of  tKo^  Magi- 
strate forfeited  )^m  pardon  ;  and  I  am  inclined  to  think  that  the  Legislatute  by- 
using  a  general  term  like ''  case  **  instead  of  the  word  *'  trial  "  meant  to  abstain 
irtiiii  laying  down  any  suoh  rule.  It  will  be  observe(i  that  ki  bection  339  the 
woid  "  withdifawu  *'  in  the  former  Code  has  disappeared  and  been  rophiced  by' 
the  word  '<  CMrfeited.  "  As  the  law  now  standn,  the  quention  in  whether  the* 
aoouse<l  has  forfeited  hie  pardon  by  soiDe  act  of  his  own — not  Wheiiher  the  Magi-> 
strate  has  validly  withdrawn  it.  This  question  is  one  of  fact  on  which  it  is  clear 
tli;it  the  Magistrate  may  hold  one  opinion  and  the  Sessions  Ctrurt  am)ther,  just. 
ad  may  happen  on  any  other  questiod  of  fact  at.  issue  in  the  case.  The  Seasions^ 
Qcurt  haH  to.  determine  for  it^lf  on  the  evidence  before  it  whether  the  p\rddn 
has  been  forfeited  :  for  if  not,  the  accused,  wha  l^as  accepted  such  pai*don.  cannot, 
be  tried.  Here  the  Sessions  Judge  thought  that  ]^afayan  was  not  proved  to* 
have  wilfully  concealed  any  thing  essential*  or  to  have  given  false  evidence,  dilfo- 
(ii)g  on  thib  point  from  thie  Magistrate,,  who  tbougbt  that  he  had  given  false 
Qvidonce  and  therefore  committed  him.  1  as^ree  with,  the  Sessions  Jud^;e.  There^ 
lUiif  be  sume  suspicion  against  Nimgouda,  but  the  evidence  does  not  disclose  any 
Cii-^e  agaiust  him,  in  regard  to  which  it  can  be  said  with  any  certaisty  that  Na-. 
Kayaii  has  willully  concealed  anything  essential  ot  given  false  evidence.  Qiuk 
Qoju.v it; tioVL  therefore  mu^t  be  ceye.i:sed.  a^d  he  mu^t  be  discharged. 

Order  cuccordingly,. 


1901.  April  1*5.  i.  £.  B.  26  Bom.  eSO. 

FETLL  BBNCB. 

J^fore  Sir  L.  Jenkins,  Ohie^  Justice,  Jl^r.  Justice  QunAy,  Mr,  Justice  Fallon,, 

Mr.  Justice  Crowe,  and  Mr.  Ju9iic&  Cliandavarhcr, 

KJNQ-EMPEROR  v.  PARBftUSHAN.KAR.  > 

.  Criwnal  Procedure  Codp  (  Act  V  <rf  1898»).  aeotior^s  263  amck  418— Oftenoe.  teiable  with  the. 
ttM  of  assessors. tried  in.  fact  by  a  jury— Trial  by  jUry-^ Appeal  oa  a  matber  of  fact— Practice — . 
Ihfocedure* 

Uadar  aootiojl  418  of  the  Criminal  Procedure  Oodfe  (  V  of  1^3^  )  ild  appeal  lies  on  matters  of 
|act  where  au-acou£ied' person  is. convicted  by  a  jury  on  a' charge  which/ ought  to  have  baen  tried' 
^ith  tho  aid  of  assessors. 

An  acou) 3d  person  was  charged  with  and  tried  for  ofifances  under  sections  903,  804  and  325  of 
iha  Peii^l  0:)d^  (Act  XLy  of  183D).  Under  th?  first  of  thesa  ch.^rgas  ha  was  triable  by  a  jury. 
Uadjr  tho  Uttier  two.  he  was  triable  with  tha  aid  of  assessors.  Ho  was,  however,  tried  for  all 
tlhrei  oJ3a;)j"i  by  a  jury  who  found  him,  guilty  on  the  third  charge.  The  Judge  accepted  the 
Xd4liut  aad  seatencad  the  accused  to.  four  years'  rigarou^  imprisonment.    The  accused  appealed. 

Hel4\  by  a  Full  Bench,  that,  un^r  Section  418  an  appeal  lay- in  thisoase  on,  matters  of  law 
only  aqd  uot  qn  matters  of  fact.. 

Pir  Jd/C'iuf,  C.  J. — The  words  in.  section  418;of  the  Criminal  Procedure  Code,  1898,  "  wheii- 
*he  trial  was  by  jury  "  mian  "  when  the  trial  in  fact  was  by  jury  '*  and  not  **  when  the  trial 
should  have  b  >en  by  jury." 

■^i^  ■  ^,     ■      -  ..±.i'  "t^J         "J"      '      '  ■.  I  ■       I  III  -III  ■  ■  ■  I  .l»ltw  >      I  »!■  ■         I     I     I  '     ■  M^ 

I  Criminal  Appeal  Ko.  4  of  1901. 
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Appkal  ftona- the  coivvi^ion  and  uentence  recorded  by  F.  S  DeSouza,. 
Sefistuas  Judge  of  Ahjoedabatcl. 

The  acQused  was  eomnjikted  to  the  Co^txrt  of  Session  at  Ahmedabad  foi^ 
•trial  on  a  charge  of  murder  titldev  section  802  of  the  Indian  Penal  Code  (  Act 
XLVoflSCO). 

At  the  commencenienl  of  the  krial  which  was  by  jnry  the  charge^  waa 
Amended  by  Ibe  addition  of  countn  tinder  sections  304  and  325  of  the  Code: 

The  latter  ofienoes  were  tril^bLe  with  the  aid  of  asaessert^  and  not  by*  & 
jury  at  Ahmedabad. 

The  Sessions  Judge,  however)  proceeded  with  the  trial  on  all  the  charges.. 
The  jury  unanimously  aeq^uitted  the  accused  of  offences  under  sections  302  and 
^04  of  the  Indian  I^enal  Code  ^Act  XLV  of  18G0  );  but  convicted   him    under 
'section  325  of  the  Code,    The  Judge  thereupon  sentenced  him  to  four    years' 
rigorous  impriBonnieiik  and  a  iBne  of  Rs.  1,000. 

Against  this  conviction  and  sentence  the  accused  appealed  to  the  Higd 
Court. 

The  appeal  ab  first  cariW  dn  for  hearimj  before  a  Division  Bench  (  Candy 
and  Chandavarkir.  JJ.  ),  who  referred  taa  Full  Bench  the  question  "  Whether 
an  appeal  in  the  present  ca^se  lies  on  a  flatter  of  laVr  o^lljr; 

"Hie  following  was  thi9  referring  jiicigjiaent.'* 

Candy,  J.;-*-A  preliminary  point  of  considerable  importance  has  arisen  in 
this  appeal.  The  oupsiion  is,  whether  an  appeal  lies  on  matters  of  fact.  Section 
418  of  the  Criminal  Procedure  Code  provides  that  **  where  the  trial  was  by  jury 
the  appeal  shall  lie  01^  a  matter  of  law  only."  This  trial  was  by  jury.  The 
accused  was  committed  to  the  pourt  of  Session  of  Ahmedabad  on  a  chi^rge  of 
murder  (  section  302,  Indium  Penal  Code  ).  That  was  apparently  the  only 
charge  framed  by  the  Magistrate. 

When  the  trial  in  the  SeSsiotts  Court  began,  before  the  accused  was  called 
An  to  plead,  the  charge  was  amended  (  presumably  by  direction  of  the  Sessions^ 
Judge)  by  the  addition  of  counts  u^ider  section  304  and  325  of  the  Indian  Penal 
Code.  Such  otfences  are  not  triable  by  a  jury  at  Ahmedadud.  Therefore,, 
under  section  269  (S)  of  the  Criminal  Procedure  Code,  the  aepused  should  have^ 
been  tried  for  those  latter  offences  by  the  Court  of  Session  with  the  aid  of  the> 
furors  as  assessors. 

This  provision  of  the  law  was  apparMlly  not  followed  by  the  Sessions- 
Judge.  He  charged  the  jury  on  all  three  counts,  and  indicated  the  circumst* 
ances  under  which  it  was,  he  sfiid,  opeil  to  the  jury  to  convict  of  culpable 
homicide  not  amounting  to  murder  or  of  voluntarily  causing  grievous  hurt.  The 
jury  returned  the  unanimous  verdict  that  accused  was  not  guilty  of  murder,  nor 
of  culpable  hoDiioide  not  amounting  to  murder^  bu4}  that  he  was  guilty  of 
voluntarily  causing  grievous  hurt  under  section  325  of  the  Indian  Penal  Code, 
and  that  he  was  sane  when  he  t^ommitted  the  act.  On  this  the  Sessions  Judge,^ 
accepting  the  unaniriious  verdict  of  the  jury,  found  the  accused  guilty  of  an 
ollence  ubder  section  325  of  the  Indian  Penal  Code,  and  sentenced  him. 

Section  53G  of  the  Criminal  Procedure  Code  provides  that  i£  an  oflfence^ 
triable  with  the  aid  of  assessors  is  tried  by  a  jury,  the  trial  shall  not,  on  thats 
ground  only,  be  invalid. 

So  here  the  trial  was  not  invalid  because  the  Sessions  Judge  did  not  ask 
\hjd  jurors  us  assessors  for  their  opinions  on  the  charges  under  sections   304  and! 
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325.  But  still  the  fact  remains  that  '*  the  trial  was  by  jury,"  in  which  case  the 
appeal  shall  lie  on  a  matter  of  law  only.  To  apply  the  languarre  of  Parsong, 
Anting  G J.,  in  Qaeen-Em-pressv,  JeyramW  *' the  procedure  of  the  S'-*«sions 
Judge  was  clearly  most  irregular,  but  it  appears  on  the  authorities  that  we 
muHt.  accepb  the  trial  by  jury  aa  a  legal  one,"  and,  if  the  Sessions  Judge 
fliwigreea  with  the  verdict  of  the  jury  on  the  charge  of  an  offence  which  should 
properly  have  been  tried  with  the  aid  of  the  jurors  as  assessors^  he  should 
i*ubinit  the  case  under  section  30T.  In  other  words,  as  *'  the  trial  was  by  jury,"^ 
Hud  was  a  *•  legal  trial,"  the  Sessions  Judge  could  not  treat  the  verdicu  of  the 
jurors  as  the  opihion  of  assessors,  and  record  a  finding  in  opposition  to  that 
verdict  and  opinidn. 

In  the  above  case,  ]?arsonft.  Acting  C.  J.,  referred  to  the  decision  of  thia 
Court  in  Imp  v.  Dev  VithuS^)  In  this  latter  case  the  second  accused  was  tried 
on  charges  undeV  sections  457  and  380  of  the  Indian  Penal  Code.  The  first 
f:harge  was  triable  by  jury  ;  the  second  with  the  aid  of  the  jurors  as  assessors. 
Tiie  Sessions  Ju()ge  to6k  the  verdict  of  the  jurors  on  both  charges  (  which  was 
one  of  acquittal  %  and  did  not  require  each  of  the  jurors  as  assessors  to  state  his 
opininn  orally  on  the  charge  under  section  380,  but  referred  the  whole  case  tK> 
tlie  High  Court  under  section  307.  Tlie  High  Court  upheld  the  verdict  of  acqui- 
ttal on  the  charge  of  an  oflfence  under  section  457,  and  then  proceeded  to  deal 
with  the  charge  of  the  offence  under  section  38^.  The  learned  Judges  (  Jardine 
And  Telang,  JJ.  ),  relying  on  the  Calcutta  decision  in  Bhootnath  Dey's  case,  (3) 
held  that  there  had  been  a  trial  by  jury  of  the  charge  of  an  offence  under  section 
330,  and  that  therefore  the  Sessions  Judge  had  jurisdiction  to  refer  the  verdict 
\o  the  High  Court,  and  thus  that  the  High  Court  could  convict  the  accused  of 
any  offence  of  which  the  jury  could  have  convicted  him  upon  the  charge  framed 
and  placed  before  it.  Their  Lordships  then  convicted  the  accused  of  an  offence 
tinder  section  380.  In  other  words,  the  second  accused  was  deprived  of  his  ri^ht 
of  appeal,  which  he  would  have  been  able  to  exercise  had  the  Sessions  Judge 
b^en  directed  to  record  a  judgment,  after  considering  the  opinions  of  the  jurors 
as  assessors.  Their  Lordships  did  not  directly  refer  to  this  j>oint,  but  they  re- 
marked :  "  Any  prejadice  which  prisoner  might  incur  is  prevented  by  our  pra- 
ciice  of  giving  him  notice  of  the  hearing  of  the  reference,  and  so  great  is  the 
respect  of  the  High  Courts  for  Verdicts  of  juries  that  a  prisoner  so  acquitted  has 
an  advantage,  as  a  general  rule,  over  one  in  whose  favour  there  are  only  th» 
opinions  of  asses.sors/' 

Their  Lordships  also  remarked  that  the  decision  in  BJfootnath  Ley's  case 
was  passed  after  consideration  of  Emproas  v.  Mohim  Gknnder  Rai,{^)  in  which 
the  opinion  was  expressed  by  Maclean,  J.  (  Mitter,  J.  dubitante  )  that  '*  the 
prisoners  who  would  have  been  entitled  to  an  appeal  on  the  facts,  if  the  case 
had  been  tried  with  assessors  are  not  debarred  from  th-^t  merely  by  the  tict 
that  their  trial  by  jury  is  not  invalid.  An  error  of  procedure  not  affecting  the 
merite  of  the  case  ougut  noo  to  affeot  the  prisoners'  right  of  appeal/' 

In  our  opinion  the  (juestion  is  not  what  ought  to  be  the  case,  so  much 
as  what  is  the  law.  Nothing  would  have  been  easier  than  for  the  Legislature 
to  insert  in  clause  I  of  section  536  a  provision  preserving  the  right  of  appaal  on 
ficts.  If,  following  the  Bombay  ruling  above  quoted,  wo  must  hold  here  distinctly 
that  the  case  under  section  325  was  tried  by  a  jary,  then  the  law  says  that  there 
shall  be  an  appeal  on  a  matter  of  law  only. 

(1)  (1899)  23  Bom.  696,  p.  6^7.  (2)  (1892)  Cr.  R.  No.  19. 

(3)  (1879)  4  Cal.  L.  R.  495.  (4)  (1B78)  3  Cal.  765. 
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Mootncdh  Deifs  case  wh«5  followed  by  the  Cftlcutta  High  Court  in  Suryt 
Kurmi  V.  Queen- Em pr ess, W  in  which  the  SesHons  JuH^e,  treating  the  verdict 
of  the  jury  r,.<  the  opinion  of  assessors,  recorded  a  judgment,  convictin|^'  the 
accu5<ed  of  an  offence  whicli  was  triubie  with  the  aid  tof  assessors.  The  High 
Court  (Hill  and  Stevens,  JJ.)  set  aside  the  conviction  and  remande;!  the  case  to 
the  Sessions  Judge  in  order  that  he  might  deal  witJi  it  according  to  law  by  prt^ 
ssing  an  order  eithar  under  section  30G  or  307  of  the  Criminal  Procedure  Code. 
The  Court  held  that  the  ca3«  was  '*  tried  by  a  jury  "  within  the  meaning  of 
section  5oG.  If  so,  then  it  was  equally  a  "trial  by  jury"  within  the  meaning  of 
section  418.  Conviction  or  acquittal  cannot  make  any  dififerencia  in  the 
fact  that  ihe  trial  was  by  jury.  It  in  a  case  which  should  have  beefi  tried 
Avith  the  aid  of  assessors^  there  is  in  fact  a  valid  trial  by  a  jury,  and  in  8U(Jh 
a  case  the  Sessions  Judge  cannot  (as  shown  in  the  rulings  quoted  above),  treating 
the  verdict  ot  jurors  as  opinions  of  assessors,  record  a  judgment^,  but  must,  if  he 
disagrees  with  the  verdict,  lefer  the  case  to  the  High  Court,  then  it  is  difficult tirt 
see  how  in  a  similar  case  the  High  Court  Can  treat  the-verdict  qf  the  jury  iw 
their  opinion  as  assessors. 

In  the  case  of  Impetdtrix  v  Lalbii(^)  the  Sessions  Judge  tried  the  accu* 
sed  by  jury,  the  charges  being  of  offences  undersections  302  and  318  of  the  Indi- 
an Penal  Code.  The  charge  under  section  318  was  noo  tfiable  by  Jury.  The  jury 
acquitted  accused  on  both  charges.  Government  appealed.  This  Court  (Parsons  and 
Riinade,  JJ.),  taking  the  verdict  ot  the  jury  to  be  their  opinions  as  uKsessors, 
went  into  the  fiicts,  and  foun(!  that  accu.sed  had  committed  an  offence  under 
section  318,  and  convicted  and  Pentenced  her.  Obviously,  if  the  law  allows  aii 
appeal  on  facti  in  such  a  case  when  there  is  an  acquittal,  there  should  equally 
bu  an  appeal  on  facts  where  there  is  a  conviction.  The  difficulty  is  that  the 
words  of  the  law  (  Section  418)  are  "where  the  trial  was  by  jury."  If  the 
words  were  '*  except  where  tlic  conviction  or  acquitf.rtl  was  of  an  offence  triable 
by  jury,"  then  there  would  be  no  difficulty.  And  this  would  meet  the  case  of  a 
convictiou  under  the  provi-i  .ns  of  section  238  pf  the  Criminal  Procedure  Code, 
aCcoriling  to  which  un  a-'cused  may  be  convicted  of  a  minor  offouce,  though 
he  is  not  charged  with  it.  In  the  present  case  before  ns,  if  the  Sessions  Judge 
had  not  added  the  counts  under  sections  304  and  325,  would  it  not  still  have 
been  open  to  the  jury  to  convict  of  an  offence  under  either  of  those  8ectit)D«  / 
Would  there  then  have  been  an  appeal  on  facts  as  the  law  now  stands  ?  The 
•'  trial  was  by  jury.** 

In  the  case  of  Queen-Empress  v.  Jeyram,{^)  noted  above.  Parsons,  Acting 
C.J.,  remarked  that  the  decision  of  this  Court  in  Iinperatrix  v.  Latbu — also 
tioted  above — as  to  the  right  of  appeal  in  a  ca?e  so  trir?d  (  namely  by  jury  when 
it  ought  to  have  been  tried  with  the  aid  of  assessors)  in  ho  way  conflicts  with 
the  decisions  of  the  Bombay  and  Calcutta  High  Courts  that  a  ca«e  so  tried 
mu&t  be  treated  as  a  valid  trial  by  jury,  so  that  if  the  Judge  disagrees  with  th^ 
Verdict,  his  only  courise  is  to  make  a  reference  under  section  307. 

With  the  greatest  respect  it  may  be  pointed  out  that  the  decisions  are 
inconsistent.  If  such  a  case  must  be  distinctly  treated  as  a  trial  by  jury,  sa 
much  80  that  the  Judge  is  not  entitled  to  regard  the  verdict  of  the  jurors  as 
their  opinions  as  assessors  then  the  principle  of  trial  by  jury  must  apply  chat 
there  is  an  appeal  on  a  matter  of  law  only. 

In  our  opinion  the  mistake  has  arisen  in  supposing  that  the  decision  Ml 
Bkootnath  Ley's  case  is  applicable  to  the  present  law.  That  decision  waa 
passed  under  Act  X  of  1872,  which  contained  no  provision  as  to  the    procedure 

*^  (1)  (1898)  26  Cal.  555.       .    (2). {1898)  Cr.  R.  No.  15.  (3)  (1899)  23  Bom.  696,  ^  ^ 
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to  be  fol In weA,vV>iti»e  accntfted  i*«  charged  at  the  nnme  trial  >vitU  weTeral 
•^itTencen  ot"  which  H'ciWe  are  fiiih  Voin^  'iiot  Wiable  by  jnry  Tlieu  came  Act  X  ,of 
3882,  Hectbn  :^69,  which  provided  that  in  such  n  cphc  the  accused  should  Ke 
tried  on  all  the  chatgeabj  jjuVy.  Then  came  the  amendment  made  by  Act  X 
>if  1880,  section  9,  whi^h  U  the  law  at  presJent  In  Iwperafrix  v.  Jev  (eupra), 
-Jardine,  J.,  expressed  the  opinion  that  the  amertdment  made  by  t^oction  9  of 
Act  X  of  188G  reHtoted  tl^e  ^rdqedute  of  1872,  «ection  233,  a^  interpreted  in 
Jiliootnath  Deys  o»i«id. 

We  are  unabb  to  ct)riB\ir  id  ^'hat  ojlihion.  When  Bhootnath  Deyn  case 
Vas  decided  in  1870,  there  wan  n'^  provisfon  in  the  law  applicahle  to  Huch  a  ca^e 
except  that  if  an  offence  tKible  wjtn  awsesfors  is  tried  by  a  jury,  the  trinl  shall 
not,  on  that  ground  merely,  be  invalid.  The  learned  Jti(ijj;es,  Mitrer  and  Prin-ep, 
J  J.,  held  that  the  whole  ca^^e  mn^b  be  taken  as  having:  been  tried  by  jury.  Thia 
decision  was  embodied  in  Act  X  of  1882,  section  ^f)9,  atid  was  the  law  ull  8ed- 
tion  269  was  ameuaed  by  Act  X  of  1880,  section  9.  Under  the  law  so  amond<»d, 
we  think  thnt  it  nlay  be  taken  as  open  b^th  tq  \\\q  Sesn^n^  Judge  and  to  tlie 
High  Court  in  such  a  cisci  in  which  the  opinirtn  «>f  eaqh  juror  as  an  assessor  haa 
not  been  taken,  to  treat  the  verdict  as  those  qpinions,  And  to  proceed  to  Judpr, 
1nent|  just  as  if  the  case  had  oeen  tried  wilh  (he  aid  of  assessors.  In  such  a 
view  of  the  law  an  appeal  would  lie  on  a  matter  of  fact.  But  as  this  view  is  not 
free  from  dotfbt,  having  regard  to  the  language  of  sectiiWi  418-  and  as,  moreov  t; 
it  is  in  direct 'condic\i  with  ^he  decisions  above  noted  of  the  iSombay  and  Cal- 
cutta High  Courts,  we  think  that  the  quentioq,  whethi^r  an  appeal  in  the  present 
'case  lies  on  a  matter  of  law  <inly,  i^  one  which  should  ba  decided  by  a  Full  Bench* 
nnd  wo  therefore  direlct  that  the  papers  of  tb^s  appeal  be  laid  before  the  Chief 
•Justice 

This  reference  was  argfued  before  Jenkins,  C.  J„  Candy,  Pulto?!,  Crowe,  ^nd  Chanda'varkar  JJ. 

R;io  Bahadur  V.  J.  Kirtikar^  (Jovernmenl  PleAder,  for  the  Crown  :  — In 
this  cast?  no  appeal  lies  on  matters  of  fact.  Section  418  of  the  Criminal 
Procedure  Code  (  Act  V  of  189<B  ) — Snrja  Kurmiv.  Queen-Em  pre  f*^.  (i)  Th^ 
accused  ought  no  double  to  have  been  tri«^d  at  Ahmedabad  for  the  otTvnce  of 
Mrbich  he  has  been  convicted,  not  by  a  jury  but  with  the  aid  of  assessors.  But 
the  irregularity  does  not  make  the  trial  invalid — Section  53G  of  the  Criminal 
Procedure  Code  (  Act  V  of  1898  );  /^  the  matter  of  Bkodtnath  Dexj  W*  (^ueen 
£mpresB  v.  Jeyra'ffi.W 

P.  M.  M6IM  (  with  L,  A.  Shah  )  for  the  accused. 

Sections  418»  269  and  536  are  the  sections  to  be  Coqsidereci;  Iteading 
section  2S9  with  /section  4l8,  it  is  clear  that  section  41^  which  deprives  the 
accused  of  an  a;  peal  on  mat^jTS  of  facts. applies  .only  when  the  offence  witli 
which  he  is  chargea  is  exclusively  triable  by  jury.  It  does  not  apply  where 
the  offences  charged  are  partly  triable  by  jury  and  partly  with  the  aid  of 
assessors.  In  the  Code  (  Act  X  of  1.872  )  there  was  no  provision  similar  to 
section  269  of  the  present  Code.  Nevertheless  Ihe  ruling  in  the  Queen  ▼; 
Doarga  Chum  W  shows  thai  an  appeal  would  lie  on  matters  of  fact  where  an 
offence  which  was  not  triable  by  jury  was  in  fact  triod  by  jury.  Queen- Einprem 
V.  Lalbui^  showB  that  in  a  case  like  this  an  appeal  on  facts  will  lie-— see  alFo) 
Queen- ErApree$  y.Jeyram.  ifi)  Section  536  of  the  Code  does  not.  cure  aii 
itregnlarity  which  changes  the  whole  character  of  the  proceedings.  We  submit 
that  the  present  case,  though  tried  by  a  jury,  ought  to  be  taken  as  if  tried  witH 
the  aid  of  assessors,  and  thus  an  appeal  on  matters  of  fact  will  lie. 

U)  (1898)  25  C*h  66ft.  (2)  (1879)  4  CU.  L.  B.  405.  (3)  (1899;  28  Bom.  696.  ^ 

J4  (1876)  24  C«h  W.  B.  80.       (<^  (1898)  Cr.  Bui.  No.  16.        (6>  (1899)  23  3<»n.  696: 
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Jenkins,  C.  J.:— The  accused  was  at  the  trial  of  this  case  charged  with 
>i6veral  offences,  of  which  one  is,  and  two  are  not,  triable  by  jury.  A  jury  was 
chosen,  the  trial  proceeded,  nnd  at  the  end  the  Judge  charged  the  jury,  who 
by  their  verdict  found  the  accused  guilty  of  an  oflfenoe  under  section  325  of 
the  Indian  Penal  Code.  This  offence  is  not  triable  by  jury.  The  finding  and 
sentence  of  the  Se«jions  Judge  is  thus  recorded  :  "  Accepting  thd  unanimous 
verdict  of  the  jury,  I  find  the  accused  guilty  of  an  offence  under  section  325  of 
the  Indian  Fenal  Code,  and  t  sentence  him  to  rigorous  imprisonment  for  a 
period  of  four  years  and  to  pay  a  fine  of  one  thousand  rupees,  &c.  &o." 

From  this  finding  and  sentence  the  accused  has  appealed,  and  the  question 
referred  for  our  decision  is  whether  an  appeal  will  lie  on  the  facts. 

I  propose  lo  confine  myself  to  the  words  of  the  Code,  though,  in  doing 
so,  I  will  bear  in  mind  what  b»s  been  hold  in  the  several  cases  mentioned  and 
dircus^ed  in  the  referring  judgment  Section  404  of  the  Criminal  Procedure 
Code  provides  that  '*no  appeal  shall  lie  from  any  judgment  or  order  of  a  Crimi- 
nal Court  except  as  provided  for  by  this  Code  or  by  any  other  law  for  the 
time  being  in  force,"  and  under  section  418  "an  appeal  may  lie  on  a  matter  of 
fact  as  well  as  a  matter  of  law  except  where  the  trial  was  by  jury,  in  which  case 
the  appeal  will  lie  on  a  matter  of  law  only."  At  the  same  time  it  is  provided 
by  section  636  that  "  if  ^n  offence  triable  with  the  aid  of  assessors  is  tried  by 
a  jury  the  trial  shall  not  on  that  ground  be  invalid." 

These  sections  are  clear  and  need  no  paraphrase.  The  first  question  they 
«"ggc^t  is,  whether  in  this  particular  case  the  trial  was  by  jury.  The  record 
leaves  no  doubt  in  my  mind  on  this  point;  for  the  events  of  the  trial  absolutely 
nekjacive  the  view  that  the  accused  was  tried  by  the  Court  of  Sessions  with  the 
aid  of  the  jurors  as  assessors. 

The  ottence  therefore,  though  triable  with  the  aid  of  assessors,  was  in  fact 
tried  by  a  jury.  This  irregularity  did  not  invalidate  the  trial :  but  did  it 
attract  the  ct)n«equeuces  of  section  418?  This  turns  on  the  precise  force  in 
that  section  of  the  words '*  where  the  trial  was  by  jury".  Do  thev  mean 
«  where  the  trial  should  have  been  by  jury  "  or  «  where  the  trial  in  fact  was 
by  jury"  i  In  my  opinion  the  words  aro  themselves  the  clearest  answer  to  thia 
question  :  they  relate  to  what  actually  occurred,  not  to  what  should  have  occur- 
red. An  adoption  of  the  rival  view  would  lead  to.  the  result  that  a  rever^l  of 
the  conditions  would  leave  an  accused,  who  was  wrongly  tried  with  the  aid  of 
assessors,  without  any  right  of  appeal,  though  the  scheme  of  the  Code  show:^ 
that  in  the  view  of  the  Legislature  it  is  less  advantageous  to  an  accused  to  be 
tried  with  the  aid  of  assessors  than  by  a  jury.  I  would  under  the  circumstances  ^ 
answer  the  reference  by  saying  that  in  the  present  case  no  appeal  lies  on  a 
matter  of  fact. 

Candy,  J. ;— I  have  but  little  to  add  to  what  t  have  said  in  the  refer* 
ring  judgment.  Possibly  if,  before  final  orders  are  passed,  a  Sessions-  Judge 
treats  the  verdict  of  the  jurors  as  their  opinions  as  assessors,  and  proceeds  to 
judgment  just  as  if  the  case  had  been  tried  with  the  aid  of  assessors,  then  it 
may  be  said  that  the  case  was  not  '•  tried  by  a  jury,"  and  that  therefore  an 
appeal  would  lie  on  a  matter  of  fact. 

But  that  is  not  the  present  case  in  which  the  Sessions  Judge  has  recorded 
no  judgment  beyond  accepting  the  verdict  of  ohe  jurors.  In  such  a  casd  it 
seems  impossible  to  avoid  the  distinct  terms  of  section  418  Thus  as  the 
trial  was  by  jury,  the  appeal  shall  lie  on  a  matter  of  law  oniy.  It  is  evident 
tiiat  in  section  418  the  Legislature  deliberately  used-Uie  words  '*  the  trial  wai 


Digitized  by 


Google 


lid  1.  Si.lt.S6Bom  iS80. 

by  jury"  instead  of  '*  oflfence  triable  by  jury  "  aa  in  section  536.  trial  by 
jury  is  regarded  as  a  privilege,  carrying  with  it  certain  liabilities.  If  011 
ofienoe  triable  by  a  jury  is  tried  vritb  the  aid  of  iu<ses6ors,  then,  provided 
objection  is  taken  before  the  Cotort  records  its  findings  the  trial  will  be  invalidi 
The  accnisfd  has  been  defMived  of  a  Valhable  privilege  Which  it  is  open  to  hitn 
np  to  the  last  stagd  in  the  tsase  to  preserve. 

But  the  converse  b  different.  If  the  aocns^  obtains  thd  {^iVii^ge  to 
which,  strictly  speaking^  he  is  not  entitled,  it  is  not  presumed  thi^t  h^  Will 
take  any  objection.  He  has  the  thateoe  of  a  verdict  in  hin  fovour,  a  vetdict 
which  can  only  be  upset  under  exceptional  ^ircunlstances.  If  the  Vefdict  is 
against  him^  he  cannot  turn  round  and  claim  an  appoal  nn  matters  of  fact. 

With  reference  to  the  mention  of  section  439,  I  would  remark  that  the 
fiuit  that  an  Accused  has  obtained  the  privilege  to  which  he  was  not  strictly 
entitled,  and  has  taken  the  chance  of  an  adverse  verdict,  is  no  ground  per  ne 
Tor  the  High  Court  exercising  its  power  of  tevision  under  aiefction  439.  Uo 
doubt  when  the  case  is  before  it,  the  High  Oobrt  can  act  udder  setStion  4^9,  and 
In  doing  so  will  be  guided,  not  I  think  by  errors  of  procedtilre  in  the  Sessions 
'Court,  which  have  not  affetted  the  facts  of  the  case,  but  by  thd  Well-knoWa 
"principles  according  to  >«rhi6b  i^ll  the  High  Courts  ip  this  Oountfy  in  non-appea- 
lable tsases  have  limited  theit  interference  With  ^n^ings  of  ta^t  oli  appreciation 
t>f  the  evidence. 

Also  I  am  not  prepared,  without  jfurth^r  consicjeratitm^  to  assent  to  th^ 
opinion  that  when  aft  ap{mal  to  the  High  Ci[>urt  on  a  p<3int  of  law  (misdirec- 
tion )  in  a  case  which  was  tried  by  jury  is  sticcesaful,  the  High  Cotirt  ban  assdme 
the  functions  X)f  a  jury  and  find  on  the  facts  without  the  necessity  of  a  re-trial. 

I  would  answer  the  (Question  Preferred  to  the  l^ull  Bench  in  the  aj^rmative^ 

FuLTON>  J. :— My  ans'Wer  to  the  question  w)iether  in  this  case  an  appeal 
lied  on  a  matter  of  law  only  mtst  be  in  the  offirmative. 

On  the  charge  in  respect  of  whi^h  the  accused  has  befen  contiOted  hd 
was  tried  by  a  jury,  though  the  offence  Was  triable  with  the  aid  of  assessors. 
Section  686  of  tbs  Crimimal  Pnmedute  Cude  |Qrof  idcfe  that  in  stch  circnmstance^ 
the  trial  shall  no»  on  that  ground  t)n\y  be  mtalid.  There  was  therefore^ 
Valid  trial.  That  trial  was  by  jury  /  and  according  to  section  418,  where  thd 
trial  was  by  jury,  the  uppeal  shall  lie  on  a  matter  of  law  only. 

Mr.  Meh'ta  urged  that  w«  shotld  read  section  41$  with  sedtipn  Z69  and 
treat  the  words  •'  where  the  trial  was  by  jury  ^'  as  meaning  •*  where  the  trial 
Was  by  jury  according  to  the  provisions  of  section  269/*  But  we  cannot  pu^ 
this  construction  on  section  419  without  inaterially  altering,  its  language,  which 
I  do  toot  Chink  we  are  iustifled  In  doing.  The  words  *'  where  the  ttial  was  by 
jury  "  are  {)lain  enough  and  <^nnot  be  read  as  meaning  where  the  offence  was 
triable  by  jury  under  section  269.  Moreover,  this  construction  might  be  found 
Very  inconvenient  in  the  converse  ease  where  an  offence  properly  triable  by 
jury  was  by  mistake  tried  with  the  aid  of  assessors. 

It  may  seem  hard  that  a  prisoner^  who,  if  he  had  not  been  irregularly 
triecl  In  the  Court  of  Session  wonld  have  had  an  appeal  to  the  High  Court  on 
the  facte,  should  by  reason  of  that  irregnlarij^  be  deprived  of  his  appeal.  But 
the  grievance  is  more  apparent  than  real.  Uudet  section  439  the  High*  Court? 
has  the  widest  noWeita  of  revision,  and^  if  it  finds  that  owing  to  an  irregularity 
in  the  Court  below  the  prisoner  is  in  danger  of  being  wronged,  it  will,  I  thinky 
exercise  those  powers  even  to  the  extent  of  considering  the  correctneM  of  the 
terdiot,  just  as,  sometimes  in  proper  cases,  it  reviews  Magisterial  deoisiOM 
Wbieb  we  Wt  open  tp  appeal. 
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It  may  be  argued  that  this  view  enables  an  aocused  person  to  secure  the 
effecl  of  an  appeal  in  cases  in  which  by  law  no  appeal  is  allowed.  But  a  simt^ 
lar  objection  may  be  urged  in  almost  every  casein  which  the  revisional  powers 
of  the  High  Court  are  used,  for  it  is  only  when  there  is  no  appeal  that  the  ne- 
peraity  ever  arises  for  the  exercise  of  such  powers.  The  Court,  no  doubt, 
always  keeps  in  view  the  finality  intended  by  the  law,  and  only  interferes  when 
>t  is  satitt&ed  that  a  miscarriage  of  justice  will  result  if  revision  is  refused.  But 
at  the  same  time,  whilst  it  recognises  that  finality  ih  cerimiti  cases  is  intended, 
it  has  also  to  bear  in  mind  that  the  Legislature  has  conferred  on  it  powers  of 
revision,  which  it  is  intended  to  exercise  where  wrong  will  otherwise  pass  unre* 
dressed.  No  general  rule  can  be  laid  down  determining  the  cases  in  which  the 
Court  oiicht  to  exercise  these  powers.  No  such  rule  has  been  prescribed  by 
the  Legislature,  and  no  opinion  of  this  Court  can  supplement  or  taJce  away  from 
the  provisions  of  the  law.  In  the  present  case  it  seems  to  me  that  it  is  entirely 
for  the  learned  Judges  of  the  Division  Bench  to  determine  in  their  discretion 
whether  they  will  go  into  the  facts  or  not. 

I  have  not  thought  it  necessary  to  discuss  the  various  decisions  so  fnlly 
set  forth  in  the  reference  of  my  learned  eolleagnes.  But  I  wish  to  point  out 
that  although  the  opinion  that  in  a  case  like  the  present  no  appeal  lies  may  be 
at  variance  with  some  of  the  dieta  in  Imp.  v.  LaUm^W  it  is  m  no  way  incon- 
sistent with  the  result,  for  in  that  case  there  had  been  %  clear  misdirection  to 
the  jury  which  in  itself  was  sufficient  to  give  ground  for  appeal. 

Crowk,  J. : — ^The  accused  was  charfi|ed  before  the  Sessions  Court  at  Ah- 
medabad  with  an  o£fence  under  section  80S  of  the  Indian  Penal  Code  triable  by 
jury.  During  the  trial  other  charges  were  added  under  sections  304  and  325, 
of  offences  which  are  not  triable  oy  jury  at  Ahmedabad. 

The  law  provides^  section  269^  clause  3,  Criminal  Procedure    Code — that 
in  a  mixed  trial  where  some  of  the  offences  charged  are  triable  by  jury  and  some 
are  not,  the  aocun-ed  should  be  tried  by  jury  fi>r  such  ofiences  as  are  triable  by 
jury  and  by  the  Court  of  Sessions  with  the  aid  of  the  jurors  as  assessors  for  such 
of  them  as  are  not  triable  by  jury.  This  course  was  not  followed  by  the  Sessions 
Judge.     His  summing  up  had  reference  to  all  the  ofiences  with    which  the 
aocused  was  charged,  and  at  tiie  conclusion  of  the  trial  the  jury    returned  a  un- 
animous verdict  that  the  accused  was  guilty  of  an  offence  under  section  325  of  the 
Indian  Penal  Code.    This  verdict  was  accepted^  by  the  Sessions  Judge,  who  for- 
thwith found  the  aocused  guilty  and  sentenced  him  accordingly.    The  question 
which  now  arises  and  which  has  been  referred  for  decision  to  a  Full   Bench,  is 
whether  the  accused  has  a  right  to  appeal  on  the    &cts.    Section    418  of  the 
Criminal  Procedure  Code  provides  that  when  the  trial  was  by  jury  an    appeal 
shall  lie  on  a  matter  of  law  only.     In  the  present  case  it  seems  impossible   to 
hold  that  the  trial  was  not  by  jury.    The  jurors  were  chosen  by  lot,  the  verdict 
of  the  majority  (in  this  case  it  was  unanimous^  was  given  by  the  foreman,  and 
was  accepted  and  acted  on  by  the  Sessions  Judge.    In  no  respeot  was  the  pro« 
oedure  prescribed  by  law  for  the  trial  of  cases  with  the  aid  of  assessors  followed. 
Assessors  v^re  not  chosen^  nor  were  they  required  each  to  state    bis  opinion 
orally,  nor  did  the  Sessions  Judge  pronounce  judgement  according  to  the  provi* 
fiions  of  section  367  of  the  Criminal  Procedure  Code.    Section  5§6  of  the  Cri- 
minal Procedure  Code  was  apparently  designed  to  meet  the  actual  circumstances 
of  eases  like  the  present,  and  it  lays  down  that  if  an  offence  triable  with  the  aid 
of  assessors  is  tried  by  a  jury  the  trial  shall  not  on  that  ground  only  ha  invalid. 

~"  "^  "^     (1)  Cr.  B.  10  Uk  1898.        '  '        '  * 
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The  triai  being  a  Yalid  trial  by  jury,  the  provisidns  of  section  418.  if 
that  flection  is  read  in  its  natural  and  ordinary  sense,  are  a  bar  to  an  appeal  on 
matters  of  fact 

The  question  arises  whether  the  accused  has  been  prejudiced  by  the 
procedure  followed  by  the  Sessions  Judge.  I  think  clearly  not.  Hshaflbacl  the 
advantAge  of  the  opinion  of  the  jury  on  all  matter<9  of  feet,  by  which  the  judge  ia 
bound.It  seems  clear  from  the  wording  of  section  536  that  that  is  the  view  entertain*^ 
ed  by  the  Legislature,  because  although  a  trial  is  not  invalid  on  the  mere  ground 
that  an  offence  triable  with  the  aid  of  assessors  is  tried  by  a  jury,  in  the  con- 
verse case  when  the  offender  is  entitled  to  be  tried  by  a  jury  and  has  been  tried 
with  the  aid  of  assessors,  the  trial  on  that  ground  alone  may  be  declared 
invalid,  if  the  objection  be  taken  before  the  Court  records  its  finding,  the  law 
apparently  holding  that  the  accused  has  been  deprived  of  a  right  or  privilege 
by  an  error  of  procedure. 

For  these  reasons  I  am  of  opinion  that  in  the  oaae  stated  no  appeal  lies. 

.  Chandavarkar,  J, : — I  venture  to  think  that  there  is  an  apparent 
deficiency  in  the  language  used  by  the  Legislature  in  section  538  of  the  Code 
of  Criminal  Procedure,  and  whether  we  construe  it  singly  or  along  with  section 
418,  it  is  aaopen  to  the  construction  for  which  Mr.   Mehta   contended   ap   tha 

!)ressed  on  us  by  the  learned  Qovernment  Pleader.  The  negative  form  of  the 
anguage  used  in  section  536  lends  some  support  to.  the  contention  that  where 
an  accused  person^  who  ought  tq  have  been  tried  with  tlie  aid  of  asse^ors,  it 
trii&d  by  a  jury,  the  Legislature  says  merely  that  the  trial  shall  not  on  thas 
ground  only  be  invalid,  i,  e.  the  trial  shall  not  be  treated  as  a  nullity,  not  that 
It  shall  be  treated  for  all  purposes  as  a  valid  jury  trial.  The  wording  of  section 
418  is  also,  in  my  view,  not  altogether  precise  It  is  also  capable  of  more  than 
one  meaning.  No  doubt  that  section  says  that  where  an  accused  person  "  was 
tried  by  jurv, "  an  appeal  shall  lie  on  a  matter  of  law*  only.  But  the  worda 
'*  was  tried  '  may  be  construed  to  mean  **  where  an  accused  person  was,  accord- 
ing to  law,  tried  by  a  jury,*  as  much  as  they  may  be  taken  to  mean  **  where  as 
a  matter  of  fact,  whether  aooording  to  law  or  not,  an  accused  person  was  tried 
•by  a  jury.**  Where  the  language  used  by  the  Legislature  is  capable  of  more 
than  one  construction,  I  should  lean  in  favour  of  that  which  is  beneficial  to  the 
accused.  If  the  result  of  the  construction  which  the  learned  Government 
Pleader  has  asked  us  to  put  upon  these  sections  were  simply  to  deprive  the 
accused  of  the  right  oi  appeal  he  would  have  had  on  fects,  had  he  been,  as  he 
ought  to  have  been,  tried  with  the  aid  of  assessors,  I  should  have  held  that  more 
clear  and  positive  language  was  necessary  in  the  sections  of  the  Code  to  justify 
that  construction  as  the  only  one  possible  and  to  impute  to  the  Legislature  the 
intentii  n  to  deprive  the  accused  of  that  right.  But  it  is  not  a  case  where  the 
accused  is  simply  deprived  of  the  right  of  appeal  on  facts  given  to  him  by  the 
Code.  It  is  rather  a  case  where  he  loses  one  right  and  gains  another  instead. 
If,  as  a  result  of  being  tried  by  a  jury,  when  he  ought  to  have  been  tried  with 
the  aid  of  assessors,  his  right  of  appeal  on  facts  ceases,  he  at  the  same  time 
secures  the  privilege  of  a  trial  by  jurv,  and  the  ^hole  scheme  of  the  Code  of 
Criminal  Procedure  is  to  treat  trial  by  jury  as  a  privilege,  as  valuable  as,  if 
not  more  valuable  than,  the  other  rights.  This  is  rendered  even  more  clear  by 
the  distinction  which  is  made  by  the  Legislature  in  section  536  between  a 
case  whefre  an  accused  person  who  ought  to  have  been  tried  with  the  aid  of 
assessors  is  tried  by  a  jury,  and  a  case  where  an  accused  person  who  ought  to 
have  been  tried  by  a  jury  is  tried  with  the  aid  of  assessors.  In  the  former  case 
the  Legislature  says  that  the  trial  shall  not  be  invalid  ;  whereas  in  the    latter 
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the  triM]  sthall  not  be  invalid  unless  objection  is  taken  tothe  triat  before  the^ 
Court  records  its  finding.  It  is  obvionn  that  in  the  forra^z  cacie  the  accused 
gets  A  privilege,  whereas  in  the  latter  the  accosed  has  given  tahim  the  option 
of  waiving  the  privilege  he  has.  These  considerations  make  thiO  intention  of 
the  Legif^laMire  clear  in  spite  of  the  apparent  deficiency  of  the  language  used,. 
I  would  therefore  answer  the  question  referred  to  us  in  the  affirmative. 


1901  April  18.  1 1.  H.  25  Bom.  604. 

Before  Mr.  JtLstice  Candy  and  Mr.  Justice  Fidtan. 

KING-EMPEROR  v.  JATRAM.  • 

Oriminal  Prooeanre  Code  (  Aot  Y  of  1898):  sections  384,  385  and  587--Trial  with  MMSisors— Trial 
with  th«  aid  of  one  assessor  only— Legality  of  such  trial-^Asseiiors. 

In  a  case  triable  by  a  Oourt  of  Session  with  the  aid  of  aMaiaora,  one  of  the  asiesion    being 
111,  the  trial  conunenoed  and  ended  with  only  one 


Held,  that  there  was  no  legal  trial,  that  the  proeeedinga  must  be  set  aside  and   a  new  trial 
directed. 

Section  537  of  the  Oriminal  Procedure  Gode  ( Act  V  of  1898 )  had  no  applioation   to  soeh  a 
case,  as  the  Oourt  was  not  properly  constituted. 

Appeals  from  the  convictions  and  sentences  recorded   by  B.  M.   Prall^ 

Sessions  Judge  of  Sholapur-Bijapur, 

The  accused,  Jayram  and  Sakhya  (  with  seven  others  )^  were  tried  on  a 
charge  of  dacoity  under  section  395  of  the  Indian  Penal  Code  (  XLV  of  1860) 
before  the  Sessions  Judge  with  the  aid  of  assessors* 

As  one  of  the  assessors  was  ill,  the  trial  commenoed  and  ended  with  one 
assessor  only. 

The  Sessions  Judge  gave  the  following  reasons  for  this  procedure  : 

*'  The  penal  of  the  assessors  is  a  very  small  one,  and  it  is  very  difficult  to 
secure  their  attention.  The  procedure  adopted  is  perhaps  not  warranted  by 
the  terms  of  sections  284  and  285  of  the  Criminal  Procedure  Code,  but  it  saved 
the  delay  and  expense    of  an  adjournment  and  was  not  objected  to." 

The  Sessions  Judge  disagreeing  with  the  assessors  convicted  two  of  the 
accused,  Jayram  and  Sakhya,  of  the  offenoe  charged  and  sentenced  them  each 
to  one  year's  rigorous  imprisonment.    The  other  accused  were  acquitted. 

Thereupon  Jayram  and  Sakhya  preferred  two  separate  appeals  to  the 
High  Court. 

R.  W.  Desai  for  the  Crown: — ^Na  doubt  the  trial  commenced  with  only 
one  assessor.  This  was  irregular  and  opposed  to  the  rulings  in  Qween^EmpresB 
V.  Baatiano  i^)  and  Qusen-Empress  v.  Babu  Lai  W.  But  in  this  case  section 
537  cures  the  irregularity,  especially  as  the  accused  were  represented  by 
pleaders  who  could  have  objected  to  the  course  followed  by  the  Judge,  buB 
did  not.  The  irregularity  was  acquiesced  in  by  the  accused,  as  it  did  not 
prejudice  them  in  their  defence. 

There  was  no  appearance  for  the  accused. 

Candt,  J.: — As  the  Sessions  Judge  reports  that  the    trial  commenced 
-                        -.  -                                I    J               -  ■  ■ 

•  Crmiiua  Appwte  New.  68  «nd  69  o{  1901. 
(1)  ^890)  15  Bom.  614.  (i)  aSM)  31  AU.  106. 


Digitized  by 


Google 


fb  --^^  1.  t.  ft.  Uti  66in.  762. 

With  only  one  asaewor,  we  mu«t  hoH  that  there  was  no  legal  trial  (  sections 
284,  285,  Criminal  Prooedure  Code).  See  the  cases  of  Queen-EmpresB  v.  Basti^ 
pn  (1)  and  Queen- Empres$  v.  Babu  Lai.  W  The  error  is  one  which  vitiates  the 
proceedings.  The  Qovernraent  Pleader  drew  our  attention  to  section  637^ 
Crifoinal  Procedure  Code,  but  in  our  opinion  the  provisions  of  that  section  are 
not  applicable  to  this  case  in  which  the  Court  of  tSessiont  was  not  properly 
constituted  and  thus  there  was  no   legal  trial. 

We  must  set  aside  ^e  prooeeiiings  and  direct  a  trial  before  a  properly 
oonstitnled  Court. 

As  the  Sessions  Judge  of  Sholapur  has  already  expressed  an  opinion  on 
the  merits  of  the  case,  we  direct  that  the  case  be  transferred  to  the  Court  ef 
Sessions  at  Bijapur. 

Re-trial  ordered. 


1901  June  10.  I.  L  B.  ftft  Bom.  702. 

Before  Mr.  Jvsiiee  Oandy  and  Mr.  Justice  Okiindavarkar. 

7i\rBJBMATHUlR  LAtBHAI.* 

Criminml  I'rooedare  Code  (  Abt  V  of  1898 ),  aec.  617— Disposal  of  stolen  property   on  conyiotioik 
of  tl^e  thief-Babashahi  ooin-Legal  tender-Customary  coin. 

A  witness  (or  the  prosecution  in  a  oase  of  theft  produced  a  sum  of  money  in  Babashahi 
(  Bu^a )  coin  (  part  of  the  stolen  property  )  which  the  accused  had  paid  to  him  in  ratisfaotion 
of  a  deht.  The  accused  was  convicted,  and  at  the  close  of  the  trifkl  the  Court,  under  seetioo 
01T  of  the  Criminal  Procedure  Code  (Act  V  of  1898 ),  oil^ered  the  money  to  he  restored  to  the 
nomplainant  from  whon^  it  had  heen  stolen. 

n$ldt  that  the  order  was  right.  The  stolen  coins  were  not  current  coin  of  the  realm  and 
was  neither  by  Statute  nor  by  the  law  of  merchants  in  British  India  a  legal  tender.  The  property 
in  them  did  not  therefore  pAas  by  mere  delivery  but  remained  in  the  complainant. 

CoUeetor  qf  Salem  (8)  and  Empreu  v,  )kg^es9ur  Mochi  (i).  disting]iiished. 

This  was  an  application  for  revision  under  section  620  of  the  Code  of 
Criminal  Procedure  (  Act  V  of  1898  ). 

The  applicant  was  a  witness  for  the  prosecution  in  the  case  of  Queen* 
Empreee  v.  JParbhudaa  JaverdaSf  tried  by  the  Additional  Session  Judge  at 
Ahmedabad.  The  accused  in  that  case  had  stolen  a  large  sum  of  money  from 
the  complainant  consisting  of  Babashahi  (Baroda)  coin  and  had  used  it  in  paying 
his  creditors,  of  whom  the  applicant  was  one. 

At  the  trial  the  applicant  produced  a  sum  of  Bs.  2,665  in  Babashahi 
(Baroda)  coin  which  the  accused  had  paid  him. 

The  accused  was  convicted,  and  at  the  close  of  the  trial  the  Judge  ordered 
the  stolen  money  which  had  been  produced  by  the  witnesses  to  be  restored  to 
(he  complainant  from  whom  it  had  been  stoleu.    He  said  : 

A  difficulty  has  been  suggested  as  to  the  disposal  of  the  money  oontained  in  the  ba^. 
Exhibit  N.  1.  All  of  it,  it  will  be  noted,  was  money  recovered  from  the  creditors  of  the^ 
•oooaed.  My  finding  amounts  to  holding  that  it  formed  part  of  the  proceeds  of  theft.  There  it 
not,  it  is  tma,  and  there  cannot  be,  evidence  that  it  was  the  identical  money  stolen  and  dis- 
tributed by  the  accused.  But  under  th^  terms  of  the  explanation  to  the  amended  section  517,. 
Criininal  Procedure  Gode,  it  seems  to  me  that  the  Court  is  empowered  to  order  its  restoration  ta 
ite  complainant. 
>fr_, .- ,._ . 

f  Criminal  application  of  revision  No.  41  of  1901.  (1)  (1890)  15  Bom.  514. 

12)  (1^8)  91  All.  106.  (8)  (18Td)  7  Mad.  H.  C.  Kep.  283.  (4)  (1878)  8  Q«l.  879. 
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The  property,  includiDg  the  «»uro  of  money  produced  by  th6  iippliciinti 
was  acoordiDgly  handed  over  to  the  complainant. 

TheSppIicant|applied  to  the  liigh  Court  under  section  520  of  the  Crimi. 
nal  ProceSnre  Code;(  Act  V  of  1898  )  to  set  aside  the  order  paHsed  by  thef 
Se^Hions  Judge  for  the  restoration  of  the  property  t0  the  complaiqahk  and 
i)raying  that  the  Rs.  2,555  mi^ht  be  returned  to  him. 

Notices  were  issued  to  the  District  Magistrate  and  thfe  complainant  calling 
upon  them.'U)*show  cause  against  the  application. 

Rao  Bahadur  Va^udeo  J,  Kirtiktir  Qovetnment  Pleader,  for  the  Crown ^ 
i*howed  cauHe  ; — The  money  produced  befofe  ihe  Court  is  fotind  to  bis  the 
identical  money  stolen  by  the  accused.  The  \oyiev  Courl  had  therefore  juristic- 
tioo  to  deal  with  the  property. 

R,  IT".  Dewif  for  thiB  complainant  showed  cause  ; — 1?he  order  of  the  lower 
Court  is  right.  The  complainant  from  whom  thd  coins  were  dtolen  is  still  thd 
x>wner  and  is  entitled  to  th^m.  The  fa'^t  that  they  were  paid  over  by  the  thie^ 
to  the  applicant  does  not  make  the  applicant  the.bwner.  The  cases  of  Collector 
of  Salem  (^)  aj\d  Empress  V,  Joggessur  Mochii^)  do  not  i^jiply.  'Ihese  weW 
tsases  in  which  stolen  currency  notes  were  paid  away  by  the  thief,  durrency 
notes  are  legal  tender  and  muBt  be  accepted  as  payment  by  the  payee  and  th0 
property  in  them  jfrosses  by  mere  delivery.  But  Habashahi  (Baroda;  boins  are 
not  legal  tendt^r,  tod  therefore  the  property  in  them  d)4  not  pass  by  mer^ 
delivery. 

L,  A.  Shah  for  the  applidaiit : — Assuming  that  the  mOney  prodtioed  is 
^art  of  the  stol^h  property,  the  applicant  became  the  owner  bn  his  accepting  it 
from  the  accused  in  satisfaction  of  his  debt^  The  ownership  in  cash  is  transfer- 
ired  by  mete  delivery,  even  if  it  be  btolen  property..  We  tely  upon  Collector 
o/  SalefraW  and  Empress  v.  Joggessur  Mochi,  (2)  These  cases  np  doubo  deal 
with  the  caBe  cf  a  currency  note;  but  the  ratio  decidendi  applied  to  the  present 
case.  Thd  amended  section  517  doe^  not  empower  the  Court  to  deal  with  such 
^property. 

ChandayARKAR,  J.  :— This  is  an  application  by  Mathur  Lallubhai  asking 
us  to  revise  the  order  passed  by  the  Additional  Sessions  Judge  of  Ahmedabad 
on  the  conviction  of  the  accused  in  Sesdions  case  No.  218  of  1900,  directing, 
under  section  517  of  the  Criminal  Procedure  Code^  that  the  amount  of  Ks.  2,355  in 
Babashahi  (Baroda)  coin  produced  by  the  applicant  before  the  Police  and  brought 
into  Court  subsequently  as  part  of  the  stolen  property  in  that  case,  should 
be  returned  to  its  original  owner,  from  whom  it  had  been  stolen. 

It  is  contended  before  us  in  support  of  the  application,  on  the  authority 
of  the  oases  of  Collector  of  Salcm(^)  and  Empress  v.  Joggessur  MochiW  that 
the  property  in  dispute,  which  consists  of  Babashahi  rupees,  being  money,  the 
title  to  it  passed  to  the  applicant  by  mere  delivery  ad  soon  as  he  received  it 
bond  fide  in  satisfaction  of  a  legal  debt  due  to  him.  Those  tulins^s  have  been 
followed  by  the  Panjab  Chief  Court  in  two  cases-^ZatwiAi  Rafn  v.  Secretart/ 
of  Stalls  for  Indiai^)  ;  Mathra  Das^  V.  Ramanand,W  and  toust  be  accepted 
fis  good  law.  But  the  principle  of  the  rulings  in  question  is  that  a  currency 
liote,  like  money  which  is  current  coin  of  the  realm,  is  a  legal  tender,  and  li 
person  receiving  it  acquires  a  perfectly  valid  tide  to  it.    But  money,   to  comer 

;-_ _ ^::3 

(1)  (1873)  7  Mad.  H.  C.  233.  ^2)  (1878)  3  Cal.  379, 

(8)  (18^)  20  P»  ^'  No.  88.  p.  259.  (4)  (1878)  13  P.  R;  No.  78  P.  236; 
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^ithifi  ihh  rn\^,  shoutd  be  dtffrrent  ooiii.  *'  There  are  no  doubt  aises  in  whieh 
money  tannot  be  recovt^rei  ^y  the  right;fn)  owner  from  n  per^^ou  who  has  obca* 
iiied  posisession  of  it.  This  is  one  of  thd  incidenU  attaching  to  a  payment  of 
'current  coin  "  (  Per  Cave,  i.  in  Ex  parte  Wolverhampton  Banking  Co.  Jn  rt 
iJampbdl  0)  ),  That  rule,  however,  cannot  apply  where  the  money  passing  from 
one  band  into  another  is  not  current  coin  of  the  reahn  and  i:i  neither  by  sut- 
lite  nor  by  the  "law  of  merchants  in  British  India  shown  to  be  a  legal  tender  or, 
"(  to  use  the  language  of  the  Editors  of  Smith's  Leading  Cases  in  their  notes  to 
Miller  v.  Baee)^  "accustomably  transferable  in  th^  country  in  the  same  manner 
a*t  cashJ'  In  the  language  of  j^iy ,  L.  J.,  in  Picker  v.  London  and  County  Ba- 
nking Co.,  W  a  qu'stion  such  ^s  the  one  which  arises  in  thi»  case  must  be 
determined  with  reference  to  the  law  and  custom  prevailing  where  it  arises,  lor, 
if  it  were  otherwise*,  "  if  it  were  proved  that  cowrees  are  pare  of  the  ourreney 
of  Africa^  they  must  be  treated  as  money  in  this  country,  though  there  were 
^0  custom  here  to  treat  them  as  money." 

We  roust  look  to  thd  law  and  custom  of  British  India  to  determine  the 
question.  That  law  does  not  make  BabcuhaAi  coin  a  legal  tender,  and  therefore 
the  title  to  it  cannot  pass  by  mere  delivery.  As  to  custom,  there  is  no  sugges- 
tion or  proof  of  it  in  this  proceeding.  If  there  is  any  cusbom,  it  may  \»e  set  up 
if  the  parties  choose,  in  a  civil  proceeding.  But  on  the  present  application  we 
do  not  think  we  can  interfere  with  the  discretion  exercised  by  the  Seftsiors 
Judge  under  nection  517  of  the  Criminal  procedure  Code.  We  reject  the 
application. 

Application  rejected. 


1901  June  2i.  I.  L.  fi.  25  Bom.  712. 

Before  dir  L  H.  Jeikkin^^  Chief  Juatioe,  Mr.  Justice  Candy, 

Mr.  Justice  Fulton  and  Mr,  Justice  Ckandavarkar. 

KING-EMPEROR  v.  BABTA  BHIVA.  • 

^?7hip]^hig  Act  (VI  of  1864  as  amended  by  Aot  m  of  1895 ),  section  4-Wliipping-Daooit7-Paiftl 
Gode  ( Act  XliV  of  1860  ),  section  895--'-PreTioa8  conviction-Sentence. 

Under  section  i  of  the  Whipping  Act  as  amended  in  1896,  a  sentence  of  whipping  in  addl- 
lion  to  imprisonment  is  not  legal  in  the  case  of  a  conviction  of  dacoity  wliich  was  committed 
iprioK  to  .the  previous  conviction  of  a  similar  ofEenoe. 

Bsg.  y.  Surya  (1)  and  R$g.  v.  Kusa  (2)  foUowed. 

Appeal  from  the  conviction  and  sentence  passed  by  A.  Lucas^  Sessicms 
Judge  of  Ahmednagar. 

The  acctised  was  charged  with  dacoity  and  also  with  the  offence  of  belong- 
ing to  a  gang  of  persons  associated  for  the  purpose  of  committing  dacoity, 
tinder  sections  395  and  400  of  the  Indian  Penal  Code  ;  and  was  committed  to 
the  Court  of  Session  at  Ahmednagar. 

At  the  trial  the  charge  under  seiotiob  400  was  withdrawn,  as  the  accused 
bad  already  been  convicted  under  that  section  in  a  previous  case. 

The  accused  w)is  then  tried  for  dacoity  under  section  395^  and  was  found 

guilty.     He  was  sentenced  to  undergo  rigorous  imprisonment  for   five    years, 

»     - —  ■■• 

(1)  (1884)  14  q.  B.  D>  82  at  p.  86.  (2)  (1887)  18  Q.  B.  D.  515.  p.  520 

•  Oriminal  Appeal  No.  170  of  1901. 

(1)  (1866)  8  B.  H.  0.  B.  Or.  0*  88.  (/fj  (1870)  7  B.  H.  a  B.  Or.  G.  70. 
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the  9etiten0()  to  run  concurremly  with  another  sentence  of  imprisonment,  and 
to  receive  thirty  ntripe^. 

In  passing  the  sentence  of  whipping  the  Sessions  Jndge  said  : 

I  haVe  already  oonvioted  him  of  another  ofience  of  dacoity,  and  according  to  the  letter  of 
the  law  as  found  iu  the  Whipping  Act  III  of  1895,  he  is  liable  on  a  second  conviction  for  dacoity 
to  whipping  in  adidition  to  any  other  punishment.  For  that  there  is  a  Calcutta  High  (Jourt 
ruling :  Qteen  t.  Udai  Fatnatk^  fl]  that  in  a  cune  like  this  whipping  should  not  be  given  but 
only  when  an  accused  person  is  again  convicted  after  he  has  completed  his  sentence  for  the 
former  offence.  I  can  find  no  Bombay  ruling  in  support  of  such  a  TieW|  nor  does  the  wording  of 
the  Act,  in  my  humble  opinion^  warrant  such  a  view.  In  a  case  like  this  when  the  accused  has 
been  with  a  gang  notorious  throughout  this  district  for  brutalities  in  the  way  of  nose-cutting, 
Ac,  I  think  that  a  sentence  of  vrhipping  is  peculiarly  suitable. 

TKh  oi^e  was  heurd  by  a  Di Vinton  Bench  (  Candy  and  Fulton^  JJ.  )  who 
made  the  following  reference  to  a  Full  Bench  : 

Having  regard  to  the  decision  in  Queen  v.  Udai  Painaik  and  others,  [2]  Reg.  V. 
Surya  bin  Krishna  Mandavkar  [8]  wid  Beg.  v.  Kusa  valad  Lakehman,  [4]  the  Court  reiers  to  a 
Full  Bench  the  question  whether  under  section  4  of  the  Whipping  Act  a  sentence  of  whipping  in 
addition  to  imprisonment  is  legal  in  the  case  of  a  conviction  of  dacoity  which  was  committed 
prior  to  the  previous  conviction  of  a  similar  ofienoe. 

The  reference  came  before  a  Full  Bench  (  Jenkins^  C.J.,  Candy^  Fulton 
and  Chandavarkar^  J  J.)« 

There  was  no  appearance  either  for  the  Crown  or  for  the  accused. 

l^er  Curiam  :—  Having  regard  to  the  fact  that  a  full  Bench  of  thiw  Court 
in  1  866  in  Regina  v,  Surya  M  decided  this  question  in  the  negative,  >tnd  that 
this  ruling  whs  followed  in  1870  in  litgina  v  Kum  P]  by  two  other  Judifes, 
and  that  the  Lei^injature  in  their  amending  Acts  of  1895  and  1900  ap]  arently 
accepted  that,  ruling,  which  ih  also  that  of  the  Calcutta  High  Court,  we  answer 
tne  question  referred  to  us  in  the  negative. 
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VOLUME  XXYf. 

Before  Mr.  Justiee  Candy  and  Mr.  Juriioe  Fulton. 
KINQ-EMPEROR  v.  SAKHARAM  PANDURANG  and  ANOTHEn.  f 

Criminal  Procedure  Code  ( Act  V  of  1898  ),  section    350— Sessions  Judge— Magistrate— Trial- 
Evidence  recorded  partly  by  another  Judge — Oonsent  of  the  prisoner— Jurisdiction  t 

Under  the  Code  of  Criminal  Procedure  (  Act  V  of  1896  )  a  Sessions  Judge  is  not  autho  ised 
to  try  a  case  partly  on  evidence  not  recorded  by  himself  ;  and  he  cannot  do  so  altUuugii  the 
prisoner  has  given  his  consent  to  such  a  trial. 

Section  350  of  the  Criminal  Procedure  Code  applies  solely  to  Magistrates. 

Appeal  from  a  conviction  and  sentence  recorded  by  Q.  C.  Whitworth, 
Seseiona  Judge,  Satara. 

The  accused  were  charged  with  fabricating  fitbe  evidence  and  with 
forgery. 

The  case  came  up  for  trial  in  the  first  instance  before  S.  Padamji, 
Additioual  Sessions  Judge,  Satara,  and  evideuce  for  prosecution  was  rec«»rdeii 
on  the  14th,  15th,  and  16th  March,  1901^  on  which  last  date  the  case  was  post* 
poned  till  the  22nd  JUay,  1901. 

[1]  [1869]  4  Ben.  L.  R.  Ap.  Cr.  6.  [4]  (1870)  7  B.  H.  C.  R.  Cr.  C.  70 

[2]  [1869]  4  Beng.  L.  R.  [Or.]  6;  12  Cal.  W.  R.  Cr.  68.       [6]  (1866)  8  B.  H.  0.  R.  Cr:  C.  88. 

[3]  [1866]  8  B.  H.  C.  B.  Cr.  C.  88.  (6)  (1870)  7  B.  H.  C.  ».  Cr.  C.  70. 

•^  •  Criminal  appeal  No.  22«  of  1901. 
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OiV  thB  22nd  May,  190J.,  the  trial  was  contintied  by  G.  C.  Whitwortlf, 
who  appended  the  following  remark  to  the  proceedings: — "The  depo^itinnsf 
already  taken  by  the  Addiiional  Senttions  Judge  are  accepted  on  both  sides.'' 

On  the  27th  May,  1901,  the  Sestsions  Judge  agreeing  with  the  asi^eMsprsi 
convicted  the  accused  under  section  467  of  the  Indian  Penivl  CtK\e  (  Act  XLV 
of  1860),  and  sentenced  %h\:m  each  to  three  yeard  rigorouti  itnprisoument. 

The  accused  appealed  to,  the  Bigh  Court. 

F,  Jtf.  Mehia  (  with  him  B.  A.  Bhagwat  )  for  the  accused. 

Rao  Bahadur  Varudco  J^KirUkir,  QoverniDent  Pleader,  for  the  Crown. 

R.  B.  Desai  fur  the  ooix^plainaut. 

Candy,  J. : — Sakhnram  Pandui'ang  No.  1,  Oanesh  Antaji  No.  2,  and  Gfciim 
bin  Vithu  No.  3,  were.on  the  8(Hh  March.  1900.  commitle<l  for  trial  to  the 
Session*  Court,  Satara,  by  the  Fir>«tCla9«  Magistrate,  Mr  D»laya,  on  chargpj* 
Hgainnt  Nos.  1  and  2  in  the  alternative  of  febricating  fal»e  evidence  in  a  judicial 
jiroct?eding  or  committing  forgery  of  a  valuable  security  in  re>*j>ect  of  a  rent- 
liOte  dated  81^t  January,  1895,  said  to  have  been  executed  in  favour  of  the 
accused  Nos.  1  and  2  by  Lnxuian  bin  Nagu  and  three  others,  and  attested  by 
the  satd  Oanu  bin  Yithu,  No.  3,  who  was  charged  with  the  abetment  of  the 
said  forgery. 

The  main  grounds  in  the  Magistrate  r  reasons  lor  comTnitment  were  that^ 
the  land  to  which  the  rent-note  r'sferred  had  been  fof  many  years  in  the  pO!<so- 
Rsion  of  the  family  of  the  complainant,  who  from  the  tiine  of  the  first  produc^- 
tion  of  the  rem- note  had  protected  that  the  docnmrnt  was  forged,  and  the 
complainant  had  proved  by  a  certain  receipt,  1  earing  the  same  date  (  31st> 
January,  1895  )  that  he  was  on  that  date  m  the  Indapur  Taluka  of  the  Poona 
District,  and  could   not  have  executed  the  rent  tiuoe  in  the  Satara  District. 

A  fourth  person,  one  Ravio  Eulkafni,  who  was  said  to  have  attested  the 
document  and  identified  -the  complainant  before  the  Sub-Regiptrar,  before 
whom  the  rent-note  was  executed  on  8lst  January,  1895,  could  not  be  found  ; 
and  he  wa*)  therefore  not  re-com-mitted  for  triaU 

The  Magistrate  in  committing  the  case  remarked  that  on  the  strength  of 
the  rent-note  orders  for  assistance  in  the  recovery  of  rent  under  section  87  of 
the  Land  Revenue  Code  had  been  in  three  Successive  year.**  obtained  by  accused 
Nos.  1  and  2  from  the  Mamlatdar  who  told  the  complainant  to  prosecute 
accused  Nos.  1  and  2  if  the  rent»note  ^as  forged.  The  Magistrate  suggested 
that  this  ordef  might  bo  regarded  as  a  sanction. 

When  the  case  came  before  th#  Additional  Sefsions  Judge,  Satara,  objec- 
tion was  raised  that  a  formal  sanction  wns  necessary  under  section  195  of  the 
Criminal  Procedufef  Cdde.  Tftiis  objection  was  uphold,  and  the  suggestion  that 
Mr.  Dalaya,  being  the  Mamlatdar  of  the  taluka,  when  he  tH)mniitted  the  case, 
could  be  takeu  to  have  given  sanction,  Was  overruled.  The  case  was  therefore  return 
ed  to  the  Magistrate  that  it  might  be  recommitted  after  the  necessary  sanc-^ 
tion  bad  be^n  obtained*  ~     . 

On  the  29th  June,  1900  the  case  came  on  again  before  the  Additional 
Sessions  Judge.  Mr.  Dilnyli  h-iving  been  transferred,  applicatioti  had  been 
made  to  his  successor,  Mr.  Hardiksr,  to  grant  the  necessary  sanction  ,  but  he 
had  refused,  holding  Ihat  though  looking  to  the  evidence  produced  before  the 
Mttgistrnte  it  was  probable  that  a  serious  offence— forgery — had  been  committed, 
conk plai nan tV  proper  course  was  to  file  a  civil  huit  and  {>ntve  the  forgery.  H 
also  appeared  from  the  reasons  recorded  by  the  Mamlatdar,  Mr.   Hardikar,  that* 
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the  rent-nobe  had  been  produced  as  evidence  in  a  aunajijary  suit  for  possession 
i^led  by  accu:ied  1  and  2  in  ihe  Mamlatdar*^  Court  in  1I599. 

On  these  facts  the  A<iditionai  Sessions  Judge  on  29th  June,  1900, 
adjourned  the  casw  before  him-  to  enable  the  complakiantto  inovei)he  appellate 
Court  to  qna^^h  the  Mainlatdar's  order  refusing  to  grant  sanctixMi.'  This  was 
done,  and  on  IGth  August,  1900,  the  Assistant 'Golleoft<yr,  Mr.*  0.  S.  Campbell, 
reversed  the  order  of  the  Maralatdar  refusing  snnctioDi  and  directed  that  sane* 
tion  should  be  given  to  prosecute  the  accused  N^s.  1  and  2  under  •  sections  467 
iind  lOi^  of  the  Indian  Penal  Code. 

Against  Mr.  CampbeU's  order  abased  Nos.  1  and  2  applied  to  the  Sessions 
Judge,  WHO  held  that  he  had  no  jurisdiction  in  the  matter, 

Then  they  applied  to  the  High  Court  (  application  for  Revision  No.  268 
«f  1900),  and  on  16th  January,  1901,  a  Divitiidnat  Bench  dismissedth^  apj^iica- 
iiou  for  revision  of  the  sanction  granted  by  Mr.  Campbell. 

The  Sessior>s  <;ase  wns  then  taken  up  again  in  the  Sessions  Court,  Satara. 
"on  14th  March,  1901.  For  the  accused  it  was  objected  that  the  case  shoula 
b«5  sent  back  to  the  M^^gistrate  to  be  re-committed  ;  but  this  objection  was 
overruled  by  the  Additional  Sessions  Judge. 

The  trial  commenced  ;  and  evidence  was  led  for  the  prosecution  on  14th 
15th  and  16th  March,  1901,  on  which  latter  date  the  Additicmal  Sessions 
Judge,  Mr.  S.  Padamji,  postponed  the  case  till  22nd  May,  190L'  No  reason  for 
«uch  a  prolonged  postponement  was  recorded  in  the  proceeding  ;  but  from  a 
letter  found  among  the  miscellafieous  papers,  it  would  seem  that  the  reason 
was  that  the  pleader  for  the  accused  asked  for  a;^datd  to  be  fiited  subsequent  to 
the  Civil  Courts' vacation.  '  .  -^ 

On  22nd  May,  1901^  the  case  was  called  on  ^  before  the  Sessions  Judge, 
Mr.  Whitworth,  who  recorded^  the  following  note  in  bis  proceedings  :• 

**  Hio  depotiitloiiA  akea^^  taken  by  the  Additional  Setnons-  Judge  are  accepted  on  both 
^dco  (-  but  Nos.  3,  16,  18  and  10  are  BtiU  to  be  cross  examined  ).  It  appears  from  (he  Marathi 
iproeeedings  of  the  SOth  July  that  thfr  third  accused  pexton  ^asthei^.  reported  to  foe  dead.  " 

I'he  cope  was  heard  by  Mr.  Whitworth  on  22nd,  23rd  and  25th  May  ; 
and  on  27th  May  he  gave  judgtnont  agreeing  with  the  assessors  convicting  the 
accused  Nos.  1  and  2  of  an  offence  under  section  467  of  the  Indian  Penal  Code, 
4nd  sentencing  them  each  to  three  years'  rigorous  imprisonment.  Against  that 
conviction  and  sentence  the  accused  1  and  2  have  itpp^aled. 

On  the  above  facts  we, think  that  the  proceedings  before  the  Sessions 
judge,  Mr.  Whitworth,  must- be  quashed  t)n  the  gr(»uhd  that  the  Criminal 
Procedure  Code  does  not  empower  a  Sessions  Judge  to  try  %  cawe  partly  on 
'evidence  net  recorded  by  himself.  Section  350  applies  polely  to  Magistrates,  It 
is  true  tha^  the  accused  by  th>eir  pleader  consented  to  the  procedure  being 
followed,  and  that  the  point  has  not  been  taken  by  the  learned  counsel  in  the 
^appeal  before  us  )  but  we  agree  with  the  Calcutta  High  Court  ^vith-  reference  to 
the  corresponding  section  (828)  of  A<5t  X  of  1872  that  the  prisoner's  consent 
tvill  not  give  jurisdiction  (  Qui^en  v.  fiughocyii^h  Das8,W)  We  regret  the 
"delay  whi<3h  has  occurred  in  this  case  and  the  further  delay  which  will  ensue. 
No  course,  however^  is  opentousbut  to  set  aside  the  tsoaviotions  and  seuteucea 
«nd  order  a  re-trial  in  the  Sessions  Cotlrt. 

We  do  not  think  it  necessary,  liux^ing  regard  to  the  provisions  of  section 
637   (6),  to  order  a  re-commitment.     We  have   examined  the    .prooeodir>g<4*  of 


(1)  (1875)  ^    W.  R.  Or.  W. 


Digitized  by 


Google 


79  I.  L.  B.  86    Bom.  150. 

the  Committing  Magistrate,  and  cannot  find  that  objection  was  taken  to  the 
jurisdiction  of  ihe  Magistrate  on  the  ground  that  sanction  had  not  been 
obtaiued.  The  Sessions  Judge  at  one  time  was  of  opinion  that  rd-oommitment 
would  be  necessary.  But  when  sanction  was  produced  he  accepted  the  commit* 
lueiit^  and  it  has  not  been  sug£^ted  to  us  that  the  accused  have  been  injnredi 
nor  has  the  point  been  taken  l>y  the  learned  counsel  in  the  appeal  before  us 

The  point  of  law  which  was  taken  by  the  learned  counsel  was  that  the 
Sessions  Judge  on  23rd  May,  1901,  when  the  witneMs,  Tuljaram  (18),  was 
re-ciilled  by  the  defence,  refiised  to  allow  a  certain  document  to  be  shown  to 
the  witness  on  the  ground  that  '<  being  unstamped  and  not  registered  the 
doouuient  is  not  admitted." 

The  document  is  not  before  us  nor  has  a  copy  been  shown,  so  we  are 
unable  to  bay  whether  the  document  would  be  relevant ;  but  we  may  call  the 
attention  of  the  Sessions  Judge  to  the  proviso  in  section  35  of  the  Indian 
Snamp  Act,  1899,  and  to  the  provisions  of  sections  56  and  63A  of  the  Dekkhan 
Agriculturists'  Kelief  Act. 

lU'^trial  ordered. 


1901  Auguet  28.  I  L.  B.  26  Bom.  160. 

FULL  BENCH. 

Before  Sir  L.  H.  Jenkins^  Okief  Justice,  Mr.  Juetice  Candy  and  Mr. 

JuBtice  Oliandavarkar. 

KING-EMPEROR  v.  SADA.  • 

Oriminal  Procedure  Gode  (  Act  V  of  1898 ),  sections  4(h),  950— <)omp]ftint-Beport  of  Polioe 
officer — Complaint  by  s  Folioe  of&oer  in  a  non-oognizable  case— False  oomplaini — Compensa* 
tiou. 

There  is  no  section  in  the  Griminal  Procedure  Code,  1898,  which  empowers  a  Police  officer 
to  make,  of  his  own  motion,  any  report  to  a  Magistrate  in  a  non-cognisable  case ;  hence,  where  he 
files  a  formal  complaint  in  such  a  case,  he  cannot  be  said  to  *  make  a  report  '  and  his  complaint 
falls  within  the  definition  of  *  complaint  '  in  section  4  (h)  of  the  Criminal  Procedure  Code,  1898« 

Where  a  Police  officer  appears  before  a  Magistrate  and  makes  a  formal  complaint  of  a  non^ 
cognizable  ofEence,  which  is  found  to  be  false,  the  Magistrate  can  order  him,  ttnder  section  260 
of  the  Criminal  Procedure  Code,  to  pay  compensation  to  the  accused. 

Referivcx  made  by  Frederick  Pratt,  District  Magistrate  of  Eaira,  under 
section  43b  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ). 

The  complainant  Tatia  Hariba,  a  constable  in  the  Kaira  District  Police, 
filed  a  complaint  against  Sada  for  committing  a  nuisance  on  the  public  road, 
under  section  61  of  the  Bombay  District  Police  Act  (  Bom.  Act  IV  of  1890  ). 

The  Police  Constable  appeared  before  the  Third  Class  Magistrate  of  Matar 
and  stated  the  facts  on  solemn  affirmation. 

The  Magistrate^  after  hearing  the  evidence  adduced  in  the  case,  diiacharged 
the  accused  ;  and,  finding  that  the  complaint  against  the  accused  was  veztitious, 
oraered  the  complainant  to  pay  to  the  accused  Sada  Bs.  10  as  compensation 
under  section  250  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ). 

The  District  Magistrate  of  Kaira  made  a  reference  to  the  High  Court  on 

the  following  ground: 

•  Griminal  Reference  Ko.  26  of  1901. 
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Section  250,  Criminal  Procedttre  Code,  is  restricted  to  cases  instfttitcd  hv  *  comprint  '  %m 
<lefi«ed  in  the  Code,  or  up<m  information  given  to  a  Police  officer  or  a  Magistrate.  It  has  no 
application  to  a  case  instituted  upon  a  Police  report,  or  upon  information  given  by  a  Police  officer 
—I.  L.  R.  522  Bom.  984. 

The  reference  came  on  for  hearing  before  a  Division  Bench  (  Candy  and 
Fulton,  JJ.  ),  who,  on  the  1st  August,  1901,  wade  the  following  reference  to  » 
Full  Bench  ; 

Candy,  J  ;— The  District  Magistrate  of  Kaira  han  referred  this  case, 
stating  that  •*  the  complainant,"  a  Police  CouHtable.  *'  filed  a  oomplain^ " 
against  one  Sada  of  an  ottence  under  section  61  (  j  )  of  Bombay  Act  IV  of  1890 
(  obeying  a  call  of  nature  in  a  Ftreet  ),  an«i  that  the  Third  Class  Magistrate  dis« 
charged  the  accused,  and  considering  that  the  complain  was  vexatious,  ordered 
the  complainant  to  pay  Ks.  10  tB^  compensation  under  section  250,  Criminal 
Procedure  Code. 

The  Dissricfc  Magistrate  is  of  opinion  that  the  order  awarding  oompensa* 
tion  sbould  be  reversed  on  the  following  ground: 

Section  350,  Criminal  Procedure  Gode,  is  restricted  to  cases  isstituted' by  eomplmfnt  as  defin- 
ed  in  the  Code,  or  upon  information  given  to  a  Police  officer  or  a  Magistrate.  It  has  no  application 
to  a  case  instituted  upou  a  PoQce  report,  or  upon  information  given  by  a  Police  officer— I.  L.  R. 
22  Bom.  984. 

The  isase  upon  whicb  the  District  Magistrate  relies,  Qiteen^Empre.sa  v. 
Sakour  Jan  Mahomed^  W  was  one  in  which  a  Police  Constable  filed  a  complaint 
of  an  offence  punishable  under  section  IGO,  Indian  Pen»l  Code  (  affray  ).  llie 
trying  Magistrate  was  of  opinion  that  the  complaint  as  against  one  of  the  accus- 
ed persons  was  vexatious,  and  awarded  that  accused  Bs.  6  as  compensation  from 
the  complainant. 

Tiie  District  M^ristrate  referred  the  ease  to  the  High  Court,  submitting 

that— 

(a)  Tke  complainant  was  a  public  servant  acting  in  his  official  capacity.  (b\  It  is  admit- 
ted by  the  Magistrate  that  there  was  public  loud  abuse  and  a  crowd  colleotea.  (c)  There  fe 
nothing  whatever  to  show  that  complainant  was  actuated  by  any  wrong  motives  in  making  the 
compl&int. 

At  the  most  there  is  a  want  of  sufficient  evidence  against  accused  No.  4,  who  is  admitted 
to  be  a  laan  of  means  and  position.  The  witnesses  all  appear  to  have  said  as  little  as  possible.  I 
think  this  fine  is  wrongfully  inflicted  on  the  facts,  and  it  is  contrary  to  the  interests  of  justice  and 
.good  administration. 

Ihe  reference  came  on  for  hearing  before  a  Division  Bench  (  Parsons  and 
Banade,  JJ.  )  of  this  Court.  There  was  no  appearance  for  the  Crown  or  for  the 
complainant. 

The  Ccurt  did  not  deal  with  the  merits  of  the  case  as  stated  by  the 
District  Magistrata,  but  passed  the  following  order: 

Following  the  decision  in  ihe  case  of  Ramjeevan  Koormi  v.  Dnrga  Charan  Sadhu  Khan  (1) 
we  reverse  the  order  passed  under  section  560  of  the  Code  of  Criminal  Prooedure  (  Act  X  of  1882  )• 

Section  550  of  Act  X  of  1882  is  now  section   250  of  Act  V  of  1898. 

In  the  Calcutta  case  just  quoted  a  Police  Constable  found  a  cart  untended 
in  a  bazar,  and  when  the  driver  appeared  arrested  him  and  caused  his  prosecu- 
tion  under  clause  3  of  seotion  34  of  Act  V  of  1861.  The  trying  Magistrate 
acquitted  the  accused,  and,  under  section  5C0  of  the  Criminal  Procedure  Code, 
ordered  the  arresting  Constable  to  pay  Bs.  20  compensation  to  the  accused. 

The  District  Magistrate,  in  referring  the  case,  submitted  that  it  was  of 
the  first  importance  that  it  should  be  decided  whether  section  560  is  applicable 
to  a  Police  officer  arresting  for  an  oiFence  for  which  he  has  power    to  arrest .* 

(1)  (IB&l)  22  Bom.  984. 
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The  ca^e  was  inj<ttttibe<1  neither  on  complaint  nor  iip.in  infjrmation  givf-n.  The 
Hcoiifed  w;i8  ftrre«*ted  by  the  Polide  officer,  in  who>*u  view  tho  offenoe  was  coiii*' 
tiiitttd)  and  t.helrefore  ihere  was*  n^-ither  compfaint  noi  infonnation. 

The  Division  Bench  of  the  Giilcutu  High  Court  (  Bevorley  and  B.inerji^ 
JJ.  )  reversed  fche  ordoi*  a-varding  C«)'np^usktion  an  chi  groan  1  that  !5'C*:ion  5(30 
WHitot  applicable  to  a  L'ohce  olflcei'  arresting  att  accused  person  for  a  djgniz  vblei 
otfence. 

It  iH  thus  manifest  that  the  Calcutta  case  waH  entirely  different  from  the 
catte  reported  at  22  Bom.  984  (  in  which  n  Coinplaint  was  filed  of  a  non- 
«-oogniteable  offence  ),  and  aUo  Irom  the  present  cjise,  in  which  a  complaint 
was  tiled  uf  an  offence  which  by  the  present  law  is  non-cognizable. 

Having  tegird  to  the  fact  that  the  rea»«on  given  for  the  decision  at  22 
Bom  9H4  does  not  apply  to  the  circnmstaucps  of  that  c?ise  or  to  the  circum8tii« 
nces  of  the  present  case,  and  that  there  is  ftpparently  some  doubt  in  regard  to 
the  point  which  is  of  general  importance^  we  refer  to  a  Full  Bench  the  question 
whether  in  the  present  case  tho  Magistrate  was  empowered  under  the  provi- 
«ions  of  section  260,  Criminal  Procedure  Code,  1898,  co  award  oompeusation  to 
%he  accused  per»^on. 

This  reference  was  he&rd  by  a  Full  Bench  (  Jenkins,  C.  J.,    Gftndy   and  Chandavarkar,  J  J. ) 
on  (he  20th  August,  1901. 

llao  Bahadur  Vatiudeo  J.  Kirtikar,  Qovernttient  Pleader,  for  the  Crown:- 
Ko  compensation  can  be  awarded  in  this  case,  because  section  250  of  the 
Criminal  Procedure  Code,  1898  only  applies  to  prcceedings  instituted  on  comp- 
laint or  on  information  but  not  on  the  information  of  a  Police  officer.  That 
information  should  be  deemed  a  *'teport*'  within  the  meaning  of  sectioi^  190  of 
the  Code. 

[  JSNKnts,  C.  J.  .'-—How  are  the  proceedings  initiated  here  ?  ] 
Here  an  information  is  lodged  by  a  Police  officer,  and  such  an  informa-^ 
tion  should  be  considered  a  **  report  '*  only.  The  term  '*  report  "  is  nowhere 
defined  in  the  Code.  It  does  not  require  any  particular  form  t  see  Queen^ 
'Empress  v.  PolavarapuW  and  In  the  matter  cf  the  complaint  of  Inhre  v, 
BalishiS^)  The  case  of  Ram,jetvan  Koormi  v.  Durga  Gkaran  Sadku  Khan,W 
no  doubt,  was  a  case  of  a  coguiziiblo  offence,  where  the  Police  had  arrested 
without  a  warrant,  but  the  reason  of  the  decision  did  not  turn  upon  that  fact  ; 
the  exclusion  comprises  cases  instituted  "  on  informafcion  given,  by  a  Police 
officer  "  (  see  page  084  of  the  Report ),  the  object  being  to  protect  Police  officers 
acting  under  colour  of  their  duty.  Parsons  and  Ram^de,  JJ  ^  also  took  that 
view  of  the  law  in  Owsen-hmpresa  v.  Sokar  Jan  Mahomed  W  and  applied  the 
principle  to  the  case  of  a  non-cognizable  offence  in  which  the  Police  officer  had 
*'  filed  a  complaint  "and  in  which  there  was  no  report  in  the  literal  bense  of  the 
term.  Tho  Magistrate  also  in  that  case  had  bashed  his  referenco  on  the  grouiid 
that  *^  the  complainant  was  a  public  servant  acting  in  his  official  capacity.  " 

0,  K,  Parekh  for  the  accused  :— The  report  of  a  Police  officer  is  expressly 
excluded  from  the  definition  of"  complaint  "  The  Code  of  Criminal  Procedure 
does  not  contain  any  definition  of  Police  report  ;  but  it  shows  in  what  case  the 
Police  have  to  make  reports.  Sections  157,  1G8  and  170  show  circumstances 
under  which  the  Police  are  charged  with  the  duty  of  submitting  reports.  These 
are  confined  to  matters  which  the  Police  are  entitled  to  investig*ite.  Under 
section  155  a  Police  officer  cannot  investigate  a  non-cognizable  offence  and  cannot 

<1)  (1894)  21  Oai.  919.  (2)  (1884)  7  Mad.  663. 

(3)  (1883)  6  AIL  90.  (4)  (1894)  21  Cal.  \)l9. 
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sn'bmit  report  with  reference  to  it.  The  offence  under  section  61  of  the  Bombay 
District  Police  Act  is  not  c.^gniz  ible.  The  case  of  Queen-Empresa  t,  Sakar  Jav* 
MaJwmadW  was  not  argued  bi*f<»re  the  Court,  and  attention  of  the  Judges  was 
not  called  to  the  circuin>itance  that  no  Police  rf»port  could  be  made  in  non-cogui- 
zable  cases.  Other  public  ofB  on^  complaining  are  not  exempted  from  penalties 
of  section  250  of  the  Criminal  Procedure  Code,  and  there  is  no  reason  why  « 
Police  officer  complaining  should  be  exempted.  Again,  in  cognizable  casetf 
the  Police  officer  has  a  statutory  duty  to  obey,  and  hence  in  such  cases  a  protec- 
tion is  thrown  around  him.  In  non-cognizable  cases  he  is  under  no  Auch  duty; 
there  is,  therefore,  no  necessity  to  extend  to  him  the  protection  in  sucii  cases* 
He  acts  merely  as  a  private  person  and  must  bo  treated  as  sUch. 
Cakdy,  J.  : — 1  would  answer  the  question  in  the  affirmative. 

It  must  be  noted  that  the  question  is  solely  with  reference  to  the  interpreta- 
tion  of  the  word  ^'complaint,"  in  the  Criminal  Procedure  Code,  We  are  not 
concerned  with  the  question  whether  the  summary  procedure  of  section  250  was 
intended  to  be  applied  to  casf)s  in  which  the  complaint  is  maliciouiily  false* 
Nor  have  we  to  consider  whether  it  is  contrary  to  good  administration  that  a 
Foiice  officer,  who  files  a  complaint  of  a  non-cogni2able  offence,  may  be  liable  to 
pay  compensation  under  section  250,  whereas  if  he  sends  a  report  «>f  the  commi- 
ssion  of  a  cognizable  offence,  section  250  can  have  no  application.  The  law 
provides  that  in  cases  ifistituted  by  complaint  compensation  can  be  awarded 
under  section  250,  The  District  Mu^istrate,  in  referring  the  case,  says  thab 
'*  the  complainant  Tatia  Hariba»  Constable  in  the  Kaira  District  Police,  filed  a 
ooinplaint,**  eta  The  proceediffgs  show  that  the  Police  Constable  purported  to 
file  a  complaint,  and  in  fact  did  file  a  complaint,  on  which  the  case  was  institut* 
ed  against  the  accused  person.  The  Magistrate  to  whom  the  complaint  was 
made,  and  who  took  cognizance  of  the  allege<l  offence*  is  a  Third  Class  Magis- 
trate. Therefore  section  190  (1)  (c)  is  inapplicable  (  see  schedule  IV  of  the 
Criminal  Procedure  Code  ),  and  thus  the  Third  Class  Magistrate  could  only 
have  taken  cognizance  tinder  section  190  (a)  or  (6),  that  is^  upon  receiving  a 
complaint,  or  upon  a  Police  report. 

Now  the  only  way  in  which  it  can  be  suggested  that  tlie  proceedings  were 
not  instituted  by  complaint  id  by  contending  that  a  Police  officer  can  never  iu 
his  official  capacity  make  a  complaint  under  the  Criminal  Procedure  Code  ;  the 
£^round  for  this  contention  being  tbat,  as  under  section  4  (1)  (/t)*'  complaint'* 
does  not  include  the  report  of  a  Police  officer,  it  follows  that  when  a  Police 
officer  brings  any  facts  to  the  knowledge  of  a  Magistrate,  although  be  may  do 
so  in  the  form  of  a  sworn  complaint|  he  is  really  making  a  *^  Police  report/'  and 
thus  be  is  not  making  a  *'  complaint"  ;  and  so  in  the  present  case  the  proceed 
dings  were  really  instituted,  not  by  complaint,  but  upon  a  Police  report,  and 
thus  section  260  is  inapplicable.     In  my  opinion  this  argument  is  untenable. 

Thirty  years  ago  the  opinion  was  expressed  by  the  Bombay  High  Court 
that  when  a  Magistrate  was  "  empowered,  under  section  66A  of  the  then  Code, 
of  Criminal  Procedure,  to  entertain  cases  on  the  report  of  a  Police  officer,  by 
the  words  '  report  of  a  Police  officer'  are  intended,  not  any  commuioation  made 
by  a  Police  officer,  but  the  formal  report  forwarded  to  the  Magistrate  in  cases 
in  which  the  Police  may  arrest  without  warrant."  (i)  I  have  not  been  able 
to  find  any  contrary  opinion  in  any  authoritative  decision.  The  course  of 
legislation  seems  to  point  to  the  correctness  of  that  opinion  as  applied  to  the 
present  Criminal  Procedure  Code. 
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Unfler  kdt  X  Tif  1872^  section  140,  a  Magisii^Jtte  might  take  cognizance 
t)f  an  alle^d  ofTetict* : 

(ft^Npon  a  Plaice  re\ioft  under  Chapter  X  (powers  of  the  Police  to  in\e«* 
tigalw,  ^i»wering  to  Chapter  Xl  V  of  the  present  O  He  )  ; 

(bj  iifon  information  or  report  by  a  Police  officer  as  to  n«»n-co^tiizabl0 
ofTeiioe  ;  9VU)k  infoi^iation  ur  rtporc  wuB  to  be  regarded  as  a  comidaint ; 

(c)  upon  C(»inp!aint ;    * 

(d)  upon  tfu^<picit>n  ; 

find    un<ter    Chapter   XVI    the     Magistrate     might     in     a    sunrimons   case 
dii4ini88  the  complaint  as  frivolous  or  vexatious  and  award  cotui)en.sation. 

There  was  no  deRnition  of  "  complaint,  *'  but  It  \h  clear  that  whether  a 
Police  officer  made  a  formal  oom^Hiiit  or  a  teport  of  n  non-eogtnzable  sunimobH 
oa^e,  hin  reporii  was  to  be  reganied  as  a  complaint  which  could  be  dismissed 
an  frivolous  or  vexatious,  compensation  being  awanled.  The  C<K]e  of  1842  did 
away  with  the  report  of  a  Police  officer  in  a  non-cognizable  case,  exoppr.  by  the 
order  of  a  Magistrate.  Under  the  C«»de  of  1882,  as  also  under  the  present 
CodC)  in  the  Ciise  of  a  non-oc»gni^ble  offence  the  informant  is  referred  tofr 
Miagistrate.  There  is  no  section  emuowering  a  Police  officer  to  mnke  a  report  in 
Hiicn  a  case  wihout  the  orders  of  a  Magistrate.  If  there  is  no  informant,  and 
the  Police  officer  has  himself  seen  the  alleged  offence  committed,  there  i^  na 
obstacle  to  bis  making  a  oomplamt  according  to  law,  and  asking  for  the  issuer 
of  process.  But  there  being  no  i^oviston  by  which  he  can  in  such  a  cam 
make  a  Police  report,  it  became  necessary  since  1882  to  exclude  from  tlier 
definition  of  '' oompaint"  the  report  of  a  Police  officer.  There  is,  in  my 
pinion,  a  close  connection  between'^ 

(a)"  the  report  of  a  Police  officer  "  which  is  by  section   4  {I)  (hj  of 

the  Code  ejccludt;d  from  the  definition  of  complaint  "; 

(b)  the  report  of  a  cognizable  ofiEance.  which  a  Police  officer  is  to  send 
to  a  Magistra!»e  empowered  to  take  cognizance  of  such  offence  upon  a 
Police  report  (  sections  157|  173 );  and 

(c)  the  cognizance  of  any  offence,  which  a  Magistrate  may  take  upon 
a  Pblioe  report  of  the  same  (  section  100  (1)  (b)  ). 

If  the  alleged  offence  is  a  non-cognizable  one,  there  is  no  section  in  the 
Code  which  empowers  a  Police  officer  of  his  own  motion  to  make  any  report  to 
a  Magistrate  :  and  therefore  there  is  no  ground  for  holding  that  when  he  does 
file  a  formal  complaint  he  is,  in  fact,  making  a  report,  and  so  what  purports  to 
be  complain  is  by  the  definition  not  a  complaint  at  all. 

In  the  present  case  the  allied  offeree  was  one  punishable  Under  section 
61  of  Bombay  Act  IT  of  1890.  Under  section  73  of  the  sarpe  Act  it  was  not 
incumbent  on  the  Police  to  prosecute.  But  it  is  not  alleged  that  the  Police 
Constable  was  debarred  from  prosecuting  in  the  present  case.  How  was  he  to 
prosecute  ?  The  answer  is  given  in  section  51  of  the  same  Act.  Every  Police 
officer  shall  lay  such  information  and  take  such  other  ste p^  consistent  with  law 
and  with  the  orders  of  his  superiors,  as  shall  be  best  calculated  to  bring  of- 
fenders  to  justice  or  to  prevent  the  commission  of  offences.  What  is  laying  an 
informacion  but  filing  a  complaint  under  the  Criminal  Procedure  Code  ?  The 
complaint  of  a  public  officer  is  an  "  information.* 


(1)  (1871)  §  Bom*  H.  C.  (C|r/CMr)  in  (Beg.  t.  Jafar.) 
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^w  the»c»  retspons  I  am  of  opinion  that  the  prooeedings  befora  the  Third 
Cla«M  ])tagi.*>trate  Were  infltitnted  by  complaint  and  not  on  a  Police  lepbrt,  and 
on  th^n  ground  the  Third  ClasH  Magiattate  had  jurisdiction  under  potion  250. 
Jekrins  C.J. : — \  take  the  same  view  aa  to  the  answer. to  the  reference 
CttANDAYARKAB,  J.  :— I  would  also  answer  the  question  referreid  to  the 
Full  6«>nch  in  the  affirmative  fot  the  reason^  given  in  the  judgment  just  deliver* 
ed  by  Itr  Justice  Cabdy.  It  is  true  that  the  word  **  report  "  is  not  defined  iu 
Ithe  Code  of  Crimi'ial  Procedure,  but  it  appears  to  me  that  the  legislature  hM 
Ktiidiouj^ly  atG«*ched  to  the  e>cpreai«ion  **  Police  report  '*  a  peculiar  meaning 
throughout  the  Cotie  wherever  the  ejtpfession  occurs,  and  pointed  out  the  occa* 
mens  when  and  the  purposes  for  whicii  such  reports  should  be  made.  Where 
«i  Police  report  goes  oeyond  those  occai4ons  and  purposes  it  must  fall  within 
the  deflnit.ion  of*'  complaint  '*  in  section  4,  clause  (Ji\  of  l^e  Code.-  Th«Wffu« 
nteVit  that  the  word  '*  ret)ort  "  occurs  in  sectiuns  outside  Chapter  XIV  of  tbe 
Code  only  strengthens  tnis  view,  because  the  only  sections  outside:  that  chapter 
irhereihe  expreNston  ''  Pv>lioe  report  "  occurs  are  sections  ^2  and  114  As  to 
aection  62,  it  provides  that  the  Police  are  to  report  the  cases  of  all  persons 
arrested  without  warrant  to  the  District  Magistrate^  qtr,  ii  he  so  directs,  to  the 
Sub  Divisional  Magistrate.  That  means  that  where  the  Police  have  by  law 
the  power  to  make  an  arrest  without  a  Warrant,  is^  in  cognizaji^le  pases,  the 
I^cilice  must  renort  such  ar^^st.  So  also  section  114  points  in  che  9ame  direc- 
tion. It  enuble<9  a  Police  omcer  to  report  to  a  Magistrate  when  there  .is  reason 
to  fenr  the  commission  of  a  breach  of  nhe  peace.  That  section  r  murt  be  read 
with  Chnpter  IV,  which  «u  tails  upon  the  public  the  dutv  of  assisting  Magistrates 
and  Police  ^tfitseis  whenever  a  breach  of  the  peace  is  apprehended  In  no 
■ot;h»-r  section  does  the  ^lpre»*ion  *•  Police  report  "*  occur,  and  the  fact  that  the 
word  *'  report  **— not  the  expression  "  Police  report  ** — occurs  in  sect  o  i  438, 
•secti  lU  4(iC,  seccion  47 J,  section  4T4  and  section  610,  is  beside  the  question^ 
because  -hof<e  are  sections  whixjh  deal  with  reports  other  than  those  of  a  Police 
t>flBcer.  It  appears  to  me  that  ohe  Code  has  carefully  specified  the  purposes  for 
which  and  the  occasions  when  the  Police  are  empowered  to  make  reporU  as  to 
loflFencea  committed  or  threatened,  and  when  they  travel  beyond  them  iheir 
report«i  cease  to  ha^e  the  privilege  conferred  upon  them  by  the  Code  atid  ^n 
t>nlv  come  withiii  Ae  definition  of  •'  cotoj>laint,"  which  is  wide  enough  tQ 
iBclude  theoEi^  ^ ' 


1901.  SepU'mier  30.  1 1.  It.  26  BoBI.  Ift3. 

Before  Mr.  JuAi^  FidMi.  a^  ]ltr.  JuMce  Orov^ 

KINQ-EMPEROR  v.  MALttAR  itARTAND  KULKARNL  I 

A6Cotiipl!o^E^dAn6e—GorrQboration->^dber7— Evidence  Act  (  X  of  1872)  geotiontt  Hi  ilh  lh\ 
and  138-Indiiitt  Penul  Cdde  t  Act  3CLV  oT  1860 ),  section  lit.  ''  8«»"onB  JU,  iir,  (b). 

It  Ib  generaUy  unsafe  to  convict  a  person  on  the  Evidence  of  aocompUces  Unless  <ibrroboVftt«l 
t  ri!'i^^  P*rtic«»«..^  But  ineon«dering  whether  this  general  SS^a^'^rl^^ 
to  a  l»articulftr  case^    it  must  he   remembered    that  aU  persenii  oomin«  technicauT  within  t ha 
category  of  accotopliues  cannot  be  treated  ato  on  precisely  the    eame^^rtKatre     "  the 
^offence  and  thecircumstanc^  In  N^lch  the  ^<StompliceA  Wke  SSr  ^U^eJ^^h^llw^^^^ 
considered.    No  general  rule  on  the  subjetet  can  be  laid  do^n  watem6Ms   xAnst   slways  be 

A  person  who  gives  bribes  is  an  accompUce  of  the  person  who  receives  themt   and,  while  it 
Sb  nsuaUy  unsafe  to  convict  a  public  servant  of  receiving  bribes  on  the  unoorrobbtkted  e^dehce  of 
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(Note),  tbre  cOT^ifl  Bef :  6  Bouk  L.  R.  443.  88  cal  (ii9. 

Thus  wa*«  an  applrcation  for  te\  hioti  under  seetiun  486  of  t&d  Cede  9 
Criminal  Ptocednre  (  Act  V  of  1898  ). 

The  appliciintv  Malhar  Martand  Rnlkami,  wa«  charged  irith  an  offano^ 
nnder  section  lt>l  of  the  Indian  feiM  Code  rAct  XLVof  1860).  It  waAaflegf^dl 
that  he  being  a  Kulknrnii  a  public  servant,  obtained  from  three  persons  vi^.y 
Oangaram,  Mohan  and  Sakharam,  the  wuins  of  Rs.  3,  Rh.  4  and  Ks.  2,  fi^peo- 
tively,  other  th^n  legal  remtineration  for  doing  an  official  act. 

Gangararo,  Mohan  and  Sakharam  were  witnesses  for  the  proeecation  eitA 
thrpofsed  that  they  bad  received  tagai  *  from  Govemlnent  in  Ihe  Kutchery  ati 
Chopda,  and  that  when  they  left  the  Kutchery  the  acscused  followed  theM   Met 

•  ttbtained  tti^  abate  sums  £K>m  them  by  threatening  that  he  wottid  have  theny 
deprived  tit  thfiii  tugai. 

Q.  D.  IVencib,  the  FirsI  CiaeB  MagtstMe  of  Sifldkbeds^  itenvicted  ri^ 
«oimi9ed. 

On  appe^,Thaknr^aii^  "HathtiradaB,  Acting  Sessions  Jndgd  of  Khatidesh^ 

-  fx>nfirmed  the  convictions,  but  reduced   the    sentence    on  eadi  charge  to  oAe 

month's  simple  Imprisbntnent  and  Ifne    Rs.  25  ;  the  three    sentences    to  mo 

'Concurrently.    The  learned  BessionlB  Judge  in  the  courBe   of  his  judgment' 

stated; 

It  48  stalel  on  behalf  ottlM  appeUanI  that  the  Magistrate  lamvittg  taken  eognittnoe  of  the" 
offences  npoa  ^formation  nndet  Motion  190  (1)  (c),  he  ( the  appellant  V  ahonld  have  bben  inform* 
«d  under  lectlva  101 1  Orinunal  l^rooedore  Gone,  that  he  was  entitled  fa  have  his  ttm  tried  hr 
..  another  Ck>urt,  and  th&tas  the  llagidtrate  did  not  do  so  his  proceeding  are  irregular.  It  is  not 
.  asked  fchat  his  proceedings  should  on  this  account  be  set  asidle,  but  it  is  represented  that  this 
Irtegnlarity  should  be  wei^ed  tte  eomsidering  the  evidenoe.  The  original  complaint  was  made- 
not  to  him  s^  a  Magistrate,  but  to  him  as  Assistant  Gollectorr  He  made  sonM  sort  of  preliminary 
Investigation  and  got  a  sanction  for  the  prosecution  of  the  appellant,  wbcy  being  a  Kulkarni 
«ould  not  %e  prosecuted  withoiH  the  sanction  of  the  C6mmi88k>ner. 

It  is  argueft  that  the  Magistrate  having  held  an  investigation  for  the  ftfr^ose  of  ebtainine; 
•  sanotira,  dietUd  not  have  mas^  tried  «he  ease,  M  should  We  oanseil  it  to  be  transferroS 
to  some  othei  Magisttate*  I  hoA,  however^  that  th«y  Magistrate  took  oo^piisanoe  of  the  oase.  not 
upon  information,  b«t  upon  ocniplaint  made  to  him  m  writing.  It  is  true  that  the  «omplainft 
was  adderssed  to  hitt  te  Assistimt  Oolledbr,  but  tllat  drenmstanoe  would  not  torn  It  into  Udor^ 
uation. 

,  .  ',  t  hoM  for  the  y«rpoee  of  Ms  case  that  the  Magistrate  took  oognktaiee^  ^ig  tas^ 
«n  a  complaint  and  not  upon  Mormation,  and  that  it  was  not  ntocessary  for  him  to  inform  th»< 
•oonsed  under  section  191  that  Ite  was  entitled  to  have  his  case  triied  bv  anothev  Magistrate  Thiy 
Magistrate  has  do«e  nothing  wrong  in itaMag apreliminary  inquiry,  in  obtaining  the  Gommia^ 
vioner's  sanction  «nd  in  then  ttying  the  case*  He  never  initiated  ihe  prooeedinlH  on  his  persointf 
biowledge  and  faxformatiwn.  '^ 

I  woiid  only  say  that  t«a  evidenoe  of  tne  pefsons  who  gave  ttfe  bribsa  is  stffidentlv  Aoi«ro. 
f^rated  ^  fl*«iw  Witnesses,  Wttn^ly  6,  Vi  and  18,  Also  ttj  if os.  6,  14  and  17.  ftie  evidence  is 
everwhehning,  anX  it  is  oleat  Hiareftom  tha^  I4e  appellant^  beibg  »  KulkaM,  received  the  iteiiia 
leferrei  to  in  the  eharges  from  the  viUage  men  for  the  purpose  of  leeping  favour  upon  tham  fti 
Ihe  p«rformance^of  his  dffioial  aaty>  vis.,  itk  ciamining  iMhdaty  marks  and  in  attbwing   theBl»lb 

•  enjoy  their  tag^a^ 

Against  this  oon? iotion  and  sentenoe^  the  aecmsed  mored  the  High  C&tM 
finder  its  cfimin«l  fevisional  jurisdiction  cetftendiog  that  the  evidenoe  against 
him  was  that  of  accomplices  which  oould  not  be  accepted,  and  thati  the  Maffi». 
strata  was  incompetent  lo  try  tiie  applicant  at  h»  had  started*  the  dbpartmental* 
inquiry  against  liiili« 

Ucmiiio^  (  with  hfm  Dc^'i  A.  Khar^  >  for  the  apnKo^nts^The  Magistmtei 
who  had  received  infonmtion  from  oertaio  persons  and   held  an  inquiry  into 

*  ib^MMM  ittad»  ontel  tlicr|«hli&  titatarj^  agricufturiAs  in  tknaof  *^^^ 
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^1^9^  chnrges  as  Amistaiit  Collector,  should  have  informed  the  aoenaed  nnder 
section  191,  Crininal  Ptooedare  Code,  that  ho  might  daim  ta^    b^  tried  bjr 
another  Magistratei    His  &ilure  to  do  so  avoids  the    trial   as  nwle  without ' 
Jurisdtotion. 

The  evidence  shows  money  was  obtained  by  threatff :  th^  wquM  be 
^  extortion  *  and  not '  bribery  '  ;  buo  it  is  impossible  to  suppose  tbd  threat 
iMUsed  fear^  and  therefore  it  is  pot  extortion.  If  the  offeuoe  is  bribery,  the 
evid«B^  in  support  of  it  is  that  of  aooomplioes,  namely,  of  other  bribers  on  the 
«ame  day  and  on  other  days.  A  strong  feeling  of  htwtility  exists  against  the 
aooused  among  the  villagers.  The  Court  bbould  not  uphold  the  oonvietion 
based  on  the  uncorroborated  testimony  of  accomplices  and  of  taint^ed  witnesses: 
<ineen-Bmpre$B  v.  Maganlal  U)  and  QtiMn'Emprem  ▼.  Chagan  Dayaram.  {^> 

Rao  Bahadur  Vamidw  J.  ftrtttor,  Qovernmont  Pleadar,  for  the  Crown:-^ 
The  objection  on  the  grovod  of  sections  190  and  191  of  the  Crimiiial  Procedure 
Code  cannot  vow  be  lak^n.    It  was  waived  in  the  Court  below  by  the  defence;, 
and  if  it  were  entertained  now^  the  result  would  betba^tthe  whole  of  the  proceed 
dings  would  be  idtrft  vitvtsand  would  have   to  be  annulled  and  a  new  trial 
diluted.    The  defence  entire^  declined,  is  th».  Qpurftbelow.to  havjo  su<^  effect^ 
giren  to  that  objection     The  objection,  however,  is  not  tenable  ;    the   Courts 
<>T  -ftrfll  instance  took  the   ii^tiative  upon  cemfrfaint  made  to  it,  within  the. 
meaning  of  clause  (a)  of  section*  190  of  the  Crimiaal  Prooedure  Code,  and  pot 
under  oiroumstanoes  reforred  to  in  clause  (p)  of  that  action.   SectioQ    191  has 
woocdingly  no  application. 

As  to  the  ieoond  objeibtion,  it  is  Act  correct  to  say  that  th^  per9ons  who 
independently  nlf  ouch  other  gave  bribes  to  the  aoQUsed  were  acomplioes  of 
^atsh  other  ^  the  evidence  shows  there  was  no  concert  between  them.  Moreover,, 
the  oonvietion  in  the  preeent  case  is  based  not  on  the  evidence  of  suph  people 
^lone^  but  ott  the  independent  testimony  of  persons  who  were  not  concerned  ia. 
fiivteg«ny  bribe  to  him.  This  evidence  i»  sufficient  to  support  thsi  conviction* 
The  objoGltoiie  taken  below  to  its  credibility  have  beep  fairly  disciwed  and. 
<»ireiiilly  considered  by  both  the  Courts,  and  their  concurrent,  finding  as  to  th^. 
j;uilt  >of  the  ascused  ought  not  to  be  distuirbed  in  revision. 

l^iJLToK,  J.  :---In  this  ca^  the  accused  was  found  guilty^  by  }^.  French, 
Tirst  Class  Magistrate,  of  reesiving  bribes  in  three  instances  from  cultivators  to. 
whom  ia^ai  advances  had  bee»  mrae.  On  appeal  thet  canvic^A  wi^^  confirmed 
hj  the  Sessions  Judges 

The  first  objection  liiade  Iras  that  the  Magistrate  had  taken  cognizance  of 
^be  case  under  section  190  (e)  of  the  Criminal  Procedure  Code,  and  had  omitted* 
to  inform  the  accused,  as  requif>ed  by  section  191;  that  he  wa»  entitled  to  have* 
the  case  tried  by  another  Magistrate.  It  was  not  seriously  ft^ased.  The 
Sessions  Judge  who  dealt  with  it  considered  that  the  information  on  which  Mr. 
French  commenced  his  enqairy  was,  in  fact,  a  complaint  We  think  this  view 
Was  correct.  The  accused  was  defended  by  pleaders,  who  appear  to  have  taken 
n^  objection  to  the  procedui^e. 

Secondly,  it  was  contended  that  the  evidence  was  insufficient,  as  the 
convictions  were  based  entirely  on  the  uncorroborated  evidence  of  accomplices; 
^nd  the  cases  of  Quief^Empreu  v.  MaganlcU  and  another  0)  and  Queen 
^fimprMB  y^  Chaginn  Dayaram  and  another(^)  were  referred  to.  The  leading 
case  on  this  subject  is  that  of  Slaftte  Bukah.  (^  decided  in  18Q0  by  a  Full  Bench 

(1)  (1889)  U  Bom.  11«.       <2)  (1890)  li  Bom.  191.   .(^  (1868)  6  CsL  W.  R.  Cr.   BoL  89 
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of^heCalcntta  High  Court,  prewded  over  by  Sir  Batnea  Pe»<50ok,  C.J.  Tha* 
case  may  well  be  studied  by  all  Judces  and  JMagi«»tfatea  wfco  hnve  *o  deal  with 
such  evidence,  for  though  it  was  decided  before  the  enuotment  of  the  Kvidence 
Act,  the  existing  law  embodied  in  section  133  and  section  114  seems  to  be 
entirely  in  liccoraance  with  it. 

Illustration  (6)  to  section  114  directs  attention  to  thfe  general  principle 
thai  it  is  unsafe  to  convict  on  the  evidence  of   Hccomplioes  iinless  eerrob'rated 
in  material  particulars.    But  along  viAi  thit^  principle   mu»t  be   bifrn^  in   mind 
the  4w'^li^<^<^tic«Jfl«  ^k«J^  *^PI»r«*i^»y  ^^^^^    Chief  Justice    Peacock'i   judgment, 
C4»ntained  in  the  further  illu?^tration!J  which  the  Court  is  directed  to  consider 
when  determining  whiather  the  general  tnnxim  does  or    does    not    apply    to  a^ 
patticular  case.    They  show  that  all  ^  persons  -coming    technically   w  ithin   the 
category  of  accomplices  cannot  be  treated  as  on  precisely    the    same  footing. 
The  kidttre  of  the  oflenoe  and  the  circumstanoes  in  .which    the  wecomplioei^, 
malie  thdt  statemeuls  must  always  be    considered.   No    general  rule  en  the 
stihj^ct  can  be  kid  down.  The  Legittlatore  has  not  done   so;  and   the  Courtn, 
whotic  function  it  is  to   interpret  the    law,   cannot  do    so;     The   decisions,, 
however,  show  the  principles  cu  which  Judges  have  acted   in   particular  ca^^es^ 
and  it  is  the  duty  of  their  successors  to  consider  those  principles  and  determine . 
td  what  extent  they  are  applicable   to  the  circumstnnoes  of  other  cases. 

Now  the  cases  df  iti^ndal  (l)  and  Chagan  W  show  beyond  doubt  tha^ 
persons  who  give  bribes  are  accomplices  of  persons  who  receive  them.  They 
also  show  that  the  learned  Judges  who  dealt  with  those  oases  felt  strongly 
how  tmmfe  it  Usually  would  be  to  convict  public  servants  of  receiving  bribe«r 
on  the  Uncorroborated  evidence  of  persons  who  said  they  had  given  tbem.  We 
share  thai  feeling.  In  this  country  false  accusations  iire  numerous^  and  public, 
servants  who  fearlessly  discharge  Iheir  duties  are  likely  to  mi^ke  many; 
eneduies.  It  is,  therefore,  most  necessary  for  their  protection  that  the  Cuurte 
shill  be  vigilaut  in  requirihg  strong  and  convincing  evidence  before  hastily 
accepting  charges  brought  agaitist  them.  The  humbler  elassea  of  publib  ser*. 
vants  are  especially  in  need  of  this  protection. 

But  wheu  the  queetibu  arises  what  amount  of  oorrobotation  will  suffice,  it 
is  obvious  that  the  answer  in  each  case  mu^b  depend  on  the  eircumstances«  In 
MaganlaCs  tase,  the  convictibUs  on  certain  charges  were  mt^ibtaiiied  while  on 
wothers  they  were  reversed.  In  the  case  now  before  u«  tM  persons  who  my 
Vthatthey  were  persuaded  to  give  bribes  were,  if  their  stodi?^  are  true,  acting 
^hiite  independently  of  each  other.  There  Was  no  previous  concert  amongst- 
titam  and  shere  St  nothing  to  show  that  they  were  in  any  sens^  abettors  of  each 
lothhr.  It  was  urged  that  tlieir  slories  were  highly  improbable,  but  neither 
the  Sessions  Judge  nor  the  Magistrate  seems  to  have  thought  so.  A  priori 
tshen^'eeems  nothing.  Very  incredible  in  their  statements,  which,  moreover. 
Were  supported  by  the  evidence  of  persons  blher  than  those  who  say  they  were 
persiaded  to  pay  money  to  t)^  Kulkarni.  Doubtless  there  may  be  a .  good 
deal  of  hostility  to  the  accu9e4;  but  the.  Sessions  Judge  and  the  Magistrate^ 
both  considered  the  eviiience  overwhelniin^.  With  such  a  conclusion  arrived 
at  in  both  Ccurts  afteir  considering  the  inherent  weakness  of  accomplice 
evidence  it  is  impossible  Torus  to  interfere.  We  think  tiiat  on  the  facts 
found,  th^  iprovisions  of  section  161,  Indian  F^nal  Code,  were  rightly  applied. 
We  reject  the  application. 

■■■  Applieation  dismisaed. 

in  (188S)  14  Bom.  m.  p)  (1S90)  14  Bom.  331. 
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b^vr$  Mr.  JvMice  Oandy  and  Mr.  Jutiioe  Fulton. 

RaDH A  KRISHNA  JOSHI  (  original  OOmplawant  )  Applicant,  v. 

KISSONLAL  SHRIDHAR  (  original  Dicpendant  ),  Opponknt.S 

^rade  matk— Trade  description— THle  of  a  liook— Unaulhorited  pnUioation— Indiftn  Petml  God«> 
(  Act  XLV  of  1860  ),  sections  478,  489— M^okaodJae  M«ka  Aol  <  IV  of  1880  ),  sadioni  i,  6l 

^%eYsomplainant,  as  a  descendant  of  ona  Hliri  Gbaadu,  liad  |oc  many  years  prepared  calen- 
•^rs  bearing  the  name  ol"  Sliri  Ghandu  Paathad^^*  at  Jodhpor  and  had  sent  each  year  a 
•copy  of  soch  calendar  to  publishers  in  different  parts  of  India,  and  from  the  oopy  so  famished 
these  poliiisherii,  issued  aod  publi^ed  calendars  bearing  the  «iiame  V  ^^  Ghandu  Pandianff,  ** 
thus  ^noting  them  as  calendars  prepared  in  Jodhpur  by  the  descendants  of  Ghandu.  The  defen- 
ani,  *9k  ^ublifl|Ler  in  Bombayt  prepared  a  calendar  and  put  the  name  **  Shri  Ghandu  PMiohang" 
t>n  the  omtBile,4Jthough  the  calendar  was  not  prepared  kj  the.  descendants  of  Shri  Ghandu.  Thq 
oomplainant  thereupon  filed  an  information  against  the  defendant  under  sectioin  488  M  the- 
Indian  Penal  Gode  (Act  XLV  of  VmOf,  and  seotion  6  of  the  Merohandise  Marks  Act  (IV    of  1889.> 

Heldt  (1)  that  the  defendant  had  committed  no  offence  uadtr  teetlon  48S  of  the  Indian  Ptaal 
C«de  i  Act  XLV  of  1860),  for  the  title  "  Shri  Chandu  Puiohaag  "^  did  not  oome  within  the 
4lefinition  of  "  trade  mark  given  in  iAabtion  t!B  of  the   Gode ; 

^3)  Tha^  the  ^efenduit^s  act  did  not  fall  under  aectton  6  of  the  Merchandise  Marks  Act  (  IV 
of  1889  ).  M  it  was  not  alleged  that  the  defendant's  oalendarfe  €ifiered  as  to  text  from  the  oom* 
plainaavs  or  wec6<eon^lled  sm  different  prinoifleB ;  the  allegation  was  simply  that  they  were 
unauthorised. 

AppLiCAfkoN  nndelr  section  435  of  the  Oriaihal  Procedure  Code,  1898^ 
fer  the  revision  of  an  order  made  by  T.i.  StrangnuU!,  Acting  Chief  Presidency 
Uagh^trate,  dismi^ming.  Ihe  applicant's  oomplaint. 

On  lOtb  Seplirailibr^  1901,  the  applicant  (  eomplaiiiant  )  filed  an  informa- 
tioft  in  the  Genet  of  the  Acting  Chief  ftftsMckcy  Magistrate  against  the* 
defendant,  oharging  hiro  vvder  •ectiM48S  of  the  Indian  Penal  Code  (  XLV. 
of  1860  )  and  seottM  <  iff  tiie  Merchandise  ifcarks  Act  (  lY  of  1889  )  With 
uaing  a  false  trade  mark  and  a  false  trade  description. 

It  appeared  that  tiie  anpUeant  (oompkiBant)  was  himself  a  descendant  aod 
waa  the  cooetitMi  \||MMi^^  the  •thei^  de^ndaots  of  one  Joshi  Shri  Chandn, 
who  hid  a  high  \M|IMtMi  m  India  as  ai  aatronomer  and  an  astrologer  about 
890  ydsm  i|^.  Hi^  (Uheendants,  in  ordsr  tsfsrpetnate  his  name,  had  for  many 
fmm  jp^pami  calendars  ait  Jodhpor  beariiig  the  name  of  '*  Shri  Chandu, 
Pkn^htmg  ^  and  had  siifiied  copies  each  year  to  publishers  in  different  parts 
of  f  odia^  4tnd  Arom  Ito  oopy  eo  furnished  theile  publishers  issued  and  published 
ta3eiKkm:beaHi|^  tl^ie  jpaiii^t  of  '*  Shri  Chand«  Panchang.  **  The  defendant,  who 
was  a  publisher  m  Bombay,  had  hitherto  been  sunplied  with  a  oopy  from  Jodhpur 
aod  had  issued  and  published  calendars  compilea  from  it. 

In  the  betginninjg  of  1901  the  applicant  decided  not  to  supply  the  defen* 
dant  with  a  copy  ot  the  calendars  then  isi^ed  and  he  called  upon  the  defendapt 
not  66  print  or  publish  any  other  telendsJlt  under  the  name  of  ^  Shri  Chanda 
Biytoohang.  ^' 

Notwithstanding  this  notice,  the  defendant  did  j^rint  and  publish  a  calen* 
dair  under  the  name  of  Shri  Chandu  Panchang." 

Thereupon  the  applicant  filed  the  information  as  above  stated.  Hie  case 
came  on  for  hearing  on  the  23rd  September,  1901,  when  the  Magistrate  with- 
out taking  any  evidence  dismissed  the  oomplaint,  recording  the  following 
reAs^na. 

Inasnraok  m  eompUiiiant  kM  mmm  applied  the  name  "  Shri  Ghandu  "  to  any  ytopnij  at 
mUj  tha  charges  ander  the  Penal  Oodaxanat  laU.  The  aoousad  wiU  ha  diaoharged  hr  xa^ect  of  .^ha 
oharge  ande;r  section  ^^  tiOLm  Benal  Coda,  under  tha  proyisiona  of  laetion  268  (9)  of  tha 
CrimiDal  Procedure  GoA». 

With  regard  to  4lie  V^harga  under  seefion  6  of  Act  IV  of  1880,   tbi  aomplainanl  ankt  to 

"  I  Cdmiaal  Bayiiioa  Na .  188  of  1901.  '  * 
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hiihg  Ut  ^  ntii%t  «Mtioii  i (I)  i  #.»  h^mllegM  tiial  <•  6hrf  GbMidti  *'  Is  a  hlae  naihe.  Ufl^ 
fortttnatoljr,  however^  lor  lUi  ootti«niioa  Ihe  oompUinanl  hM  never  deibit;  ia  oaJendars.  All  he 
han  done  hat  been  %q  give  iMure  k>  t^io^s  p^rsook  to  miy  the  name  '*  Shri  Ohandu  '*  to  their 
V  'vluotiont.  It  seems  lo  me,  then,  that  oom^lainant  fs  aot  a  person  carrying  on  business  in 
•OBme;)^oo  vith  goods  of  the  aiaia  deeoiptloki  m  Accused.  The  acodsed  most  thereioie  b« 
acquitted  under  ceotioa  245  (1)»  Criipriiial  Proctdurs  Go4e. 

AjpiiM  l^iH  \Mor  of  iK^atlUl  the  oomplaio^t  applied  to  the  High 
Court  under  ite  criminal  revmooai  jttriadteiioa 

Bf^n99n,  with  HeArs,  Pidj/m,  (Hlb(nif  Sajfani  fftui  M009  for  the 
pftitioner. 

Baik6$,  with  Hc'Firft.    SfH^thvm,  Btand  and  Nobte^  for  the  oppooeot. 

OAKor,  J. :— t^e  are  asked  to  revise  the  order  of  the  Pretidenoj  Uagiw* 
pp^t^»  who  heM  that  on  the  facts  alleged  in  the  information  there  wag  no  offence 
dieetoeed,  either  vader  aeetion  482>  todiao  Penal  Cede,  or  under  section  6  of 
Iba  Indian  Heirchafiditti  Marka  Aot^  1889. 

The  Magistrate  was  of  opiqion  that,  aa  complainant  had  never  applied 
tiie  naqne  '^  $hri  Ohandu  **  to  apy  property  at  all^  the  qharge  of  nsing  any 
raise  |rasd\^  mark  mUsi  $»il  {  por  coold  accused  be  said  to  have  applied  a  folaa 
desuriptioQ  to  goods,  as  the  eooAplataant  had  never  dealt  in  ealendars. 

Though  I  am  una|>le  to  foUp^  the  ^easpps  given  by  the  Presideoet  Magts^ 
trate,  I  do  not  think  th^t  this  is  a  ca^e  |n  whiph  we  should  interfere.  II  9eem» 
to  me  impossible  to  say  that  the  ikroids  "Shri  Chandu  Papchanff  used  by  varionjr 
publishers  on  calendars  prepared  by  descendants  prepared  of  the  aslroIogeirChandu^ 
and  which  the  pubHshors  have  ffom  yei^p  to  year  been  k^suiiig,  are  ^  a  mark 
Used  for  denoting  that  the  goods  (calendars)  are  the  mamifaeiute  or  mercfaanp 
dise  of  a  particular  pecw>n.^  ICanafiictttiil  by  or  the  merohapdise  of  what 
|Mrlicu(av  person  ?  So  much  for  the  trade  mark.  The  ^estion  of  property  mark 
or  copyright  does  noi  arise. 

Then,  as  V>  trade  description  :  ^  what  dauso  of  section  S  of  Aot  IV  of 
188^  can  a  reference  be  made  7  The  wordr  in  quesliM  aWr  Mt  a  statement  or 
other  indication  as  to  tbe  mode  of  raanufiicturing  or  pfrtlueKy  the  ealendam^ 
Qiandii  may  have  been  a  femoas  astrologer  800  years  agd,  and  for  may  yeaia 
ealendars  may  have  been  issued  by  different  publishers  bearing  his  name.  Ikrtr 
that  w<>u!d  not  give  Ohandu^  descendants  a  right  to  say  that  the  words  are  a 
tr^e-mark  or  trade-description,  in  regard  to  which  the  pubtishers  can  be  erimi- 
nally  prosecuted  because  they  continue  lo  use  the  words  without  the  consent  of 
tha  descendants  of  Chandu. 

We  return  the  record  and  proceedings. 

fjJl.ro}g,  tjf. :— The  qu^tioQ  involved  ifli  thi?  application  is  whether  the 
fillegat^us  ill  the  pomplaint  disclose  the  offence  of  using  a  false  trade  mark  or 
of  applying  a  false  trade  description. 

The  complainant  9bttea  tbi^  the  present  descendants  of  Shri  Chandu  used 
to  prepare  calendars  bearing  the  navne  of  Shri  Ch^i^du  Pa^ohaog  at  Jodhpur^ 
md  send  eaeh  year  oopies  of  soch  calendar^  to  the  publishers  in  diOerept  parts 
of  India,  allowing  them  to  u^e  ttie  name  of  Shri  Qhando  Panchaug  to  denote 
j^Iendars  prepar^  in  lodhpur  by  Mie  des9e^dan,t*  of  Chandu.  They  further 
8ay  that  when  such  calendars  were  |iublisbed  under  the  name  of  Shri  Chandu, 
Panchang  the  public  knew  that  they  were  prepared  by  th^m  wd  under  their 
authority.  Then  they  go  on  to  state  that  the  defendant  has  recently  used  the 
words '' Shri  Chandu  Panchang  "  on  the  outside  of  a  calendjar  prepared  and 
mblished  by  him  and  Qot  prepared  l>]r  the  desoendanta  of  Chandu^  and>  \wng 
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tlie  tiame  dhri  Chandti  FAtichftnflr,  fiM  been  i?ying  to  pa.M  crff  hin  mm  work  119 
the  work  ofthe  desdcndnntfl  of  ChMdn  io  ohlei^ld  Wdefil  by  the  reputation 
acquired  by  their  calendars. 

Lofikitig  to  the  definition  of  trade  mark  *  given  in  section  478,  fndiati 
Penal  Code^  a?  amended  by  Election  3  of  Act  IV  of  1889.  il  Aeemn  to  me  }nii)ot«- 
fiible  to  say  that  the  title'*  Shri  Chandu  Binchang^  cornea  within  th/*t  define 
tion.  It  may  be  that  the  de^cendatits  of  Ghandti  are  the  atthom  of  the  ealen-* 
dars  nsnally  nold  nnder  hi^  U'^me  and  entitled  to  proteoti<m  00  the  {n*incip)e# 
applied  ill  Kelly  v.  Morri$(V,  but  it  does*  not  appieat  that  thef  can  propei^ty  h9 
detH^ribed  as  the  manutactiirerti.  Amuming  that  hpdkn  are'' goods  ^  aM  he}<t 
iu  Kanai  Bos  Bairagi  v.  Radha  Shyam  S^mack^  it  cannot,  I  think,  Vei 
said  that  they  are  "  roantlfactured  **  by  thejt  autbofe.  The  wofrt  ''DoanufActtire^ 
is  not  a  term  tisually  applied  to  books,  but  even  if  U  may  eorfectly  bfl  appli<'d 
to  the  Whole  process  by  which  books  are  prepared,  it  cert^inl^  seems  impbsMbTk 
.  to  apply  it  to  that  portion  of  the  process  KQowa  as  authorship^  whi^«  Ihcrfigb 
m^t  important,  is  inetTectual  without  prliiting  and  publioatimi.  Similarly  it 
cannot  be  argued  fmcces^ftUly  that  t.hese  oalendars  were  the  "  merchandise  '*  of 
the  descendants  qf  SfeVi'Ohandni  as  it  is  Hot  alleged  that  they  were  ever  aol4  by 
them.  We  n»iiiit  o^aatrue  section  478  itt  its  on^imary  gfamcnaiioal  sense,  and  if 
this  test  be  opplied  it  will,  I  think,  be  foi^nd  tliat  the  defiditioa  of  "^  trade 
mark  ^'  is  not  sufficiently  elastic  to  protect  the  tigbti(  of  authors.  Copyrijjbl 
Acts  and  the  general  Civil  Law  may  of  mat  tiot  be  sufficfient  to  protect  them,  bftili 
however  this  may  be,  we  cannot  distort  tjie  language  (if  the  Penal  Code«  eei  tia 
to  bring  within  its  provisions  literafy  piracy  as  alleged  in  this  complaint. 

Turning  next  to  the  d^dnitioh  of  **  trade  description,  "  we  ore  n»et  per- 
haps with  greater  difficulty.  Mr.  Btansdti  (or  the  complainant  contended  that 
the  name  '*  Shri  Cbandu  Fanchang*'  is  a  trade  dendPiption  indicative  of  the  mode 
in  which  the  cilendats  ai'e  mafQufactured  ot  pred^loed,  EHiinitfating  the  word 
**  manufactured  "  a6  inapplidabte,  the  qilc^tion  remains  whether'  it  can  fairfy 
l>e  said  that  the  title  '*  %ri  Chandu  nmehMg  ^  itfdicat«rt  Khe  mbJe  ii^  lirbiob 
Ihe  calendars  Wefe  pfbdtcied  The  title  of  a  book  doCifctlees  dftenr  i^iSiKiateS  tKe 
author,  but  does  not  usually  suggest  the  mode  of  production.  The  mo^  of 
{production  surely  does  not  ddpend  either  M  the  (ftc^  that  a  book  ii  the  ^ork  of 
a  particular  author  or  that  its  publication  has  been  duly  authorized,  tk  pirated 
edition  may  be  produced  in  etactly  the  same  mode  as  an  edition  properly 
sanctiotied  by  the  authur.  A  garhled  editioii  may^  perhaps  be  deiscri^  ae^ 
produced  in  a  mode  different  frotn  a  correct  edition,  inasmuch  as  thef  contents 
are  different,  but  there  is  not  iieoefsarify  toy  diitferetMie  xk  the  mode  pf 
prodnciog  an  authorized  and  tmauthoriced  editiim)  whiefa  may  be  wovd  lor 
Wotd  tb«  same«  iSere  )t  is  nt^  lilleged  th««  the  defendAtft^iT  <)ltfetidiM)l  difibr  is 
to  text  from  the  cK>mplainanVs  01^  ai^e  ddmpiled  oti  <iiffeiliBnt  prittc^ntesv  All 
thslt  ia  asseiftedl  is  that  they  are  unauth6riMd»  This  defect,  howevet,  does 
Hot  eeem  to  me  to  bring  the  das^  i^ithin  I9ie  d^tiition  tmwt  censid^^lratiohy 
ibr  1  tbitfk  that  if  the  L^islfftute  h^  inf  dtided  M  itt^Kkh  flid  uiicMf^K)ti^6d 
publication  of  books  In  the  miSiM  rehtii^  to  f faf6  appticibtioto  to  g6oA  6t  fafco 
trade  ddseriuitions,  it  woild  Ytw^  Ufaied  bragnajge  mibre  olearly  uppropriAtb  for  the 

Enrpose.    It  the  facts  alleged  by  the  complaiaailt  aee  ttn^,  the  ia#  vay   g^er 
im  redress,  but  his  remedy  daes  not  appear  to  be  contained  either  iv  section 
4B^,  Indian  f^enal  Code^or  in  section  6  of  Act  I*f  of  ld89. 
For  these  rea^ns  I  Cotfdilf  in  rejecting  it^e  aipplicAtiotf. 

-«r — ^ —  Apflioaffion  rejgcied. 

(1)  (1865)  L.  B.  1  Eq.  607^  (8)  (1686)  9e.€al  9W. 
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7  Before  Mt  Judide  Cdndy  and  Mt.  Justice  futlon. 

EMFEKOR  i).  PURSHOTtAM  KARA  aJid  fojsn  olHtow; 
EMPEROR  i).  DHARAUSHI  QHBLA  aKD  three  ortiElts.  t 

Crltftittri  Procsdure  Co4«  J  Apt  V  o!  1898  ),  sections  ^1,  177. 110— Secilrity  for  good  behatioitf-- 
Witn<)St-^URgi«tr4t«  '•StttiUaons— Rehlsal  to  sainmdn— Procedure. 

Seotton  W  ot  th«  Ortmin*!  I^rooeduw  0ode  (  V  df  1898  )  is  imperative  in  its  terms.  It 
leaves  to  a  Magistrate  no  discretion  to  reftlsd  to  isfibe  proc^M  to  compel  the  attendance  of  any 
witness,  nnleit  he  contid^rs  that  the  applicAUon  shodld  be  i'cfa8o4  on  the  gfotind  that  it  i j 
made  for  the  piirpose  of  vetation  or  delay  of  for  defeating  the  dnds  df  jtistice  /  snch  ground 
howe?er,  miHt  ^e  recorded  l^y  hiill  in  writingi  1?he  descretionary  power  m  refilslng  to  sammdn 
«ny  particAlar  witnen  is  Tested  in  the  MagiatMtCi  bat  the  order  of  fefUaal  must  be  such  as  to 
ahow  in  Writing  the  ground  of  reftiial  as  applied  to  each  individual. 

AppmoatioM  for  reviaioii  under  section  435  of  the  Orimioal  Prooednre 
€o]e  (Aot  V  of  1898), 

In  Deoemberi  1900,  information  was  lodged  by  the  police  against  the 
aocused  twenty- four  persons  in  the  Court  of  the  Pirst  Class  Magistrate  al  Bkt* 
wndi,  praying  that  action  be  taken  against  theio  uirfit  sff gtieil  110,  etan»e»  (d) 
mnd  (e),  of  the  Criminal  Procedure  Code  (  Act  V  of  lli|  %  The  allegations 
against  them  were  that  they  formed  aj^ilg  under  tiM  MmMf  ef  one  Kara 
I^rraj  (  accused  No.  1)  ,  that  accused  Nos  1  to  7,  being  the  Sa^kar  (n^ercbaT^t) 
members  of  the  gang  were  in  the  habit  of  cheating  their  custon^efs  w<\  get- 
ting valuable  property  from  them,  using  tl|e  rest  o1^\^b  gang  It  terrorise  Such 
persons  as  endeavoiired  to  r^itt  theni. 

The  M^giatrate  if^ued  Warrants  for  the  f^rrest  of  the  (yenty-fouf  persons, 
and  proceedinfi^s  were  instituted  before  the  Di«tricn  Hngistrate  of  Thana  under 
Boction  110  of  the  Criminal  Procedure  Code  (  Act  V  of  1898). 

Accused  Nos.  13,  IG/lT,  18, 19,  20^  23  and  24  were  discharged  on  the 
S9th  June,  1901,  as  "  it  was  found  that  the  evidence  for  the  prosecution  showed 
no  cause  for  holding  them  to  belong  to  the  alleged  gang,  or  to  have  done  any- 
thing to  call  for  action  against  them  under  Criminal  Procedure  Code    Chapter 

Kara  Denaj  accused  No.  1|  died  during  the  proceedings. 

The  remaining  aocused  presented  an  application  praying  that  thlrty-threo 
persons  be  summoned  as  witnesses  to  prove  their  fespectability*  On  this  ap# 
pUcation  the  Magistrate  made  the  following  order  t 

A  list  of  thiftj-thrce  witnaaaci.  On  tuquiry  as  to  the  kind  of  evidencts  these  witnessed  are 
to  ^V6,  it  is  found  that  tWenty^ight  are  lo  be  oaUed  simply  to  depose  to  the  respeotahiilty  of  the 
•Reused.  Many  of  them  are  officii^  With  im^rtant  duties,  and  many  now  reside  aft  distant 
f laoei.  The  Goort  decHaes  to  oaU  more  Miah  fi^a  witnesses  on  this  point,  and  accosed  No.  2 
■alecta  Kos.  1,  3,  8,  i  and  9)  Who  are  to  he  stimmoned  with  ^os.  11, 13,  36,  38  and  83. 

On  the  11th  July,  1901*  the  District  Magisl^te  discharged  sijtofthe 
accused.  Finally,  on  the  5th  August,  1901«  he  required  the  remaining  accused 
to  execute  bonds  for  keeping  peace  and  for  maintaining  good  behaviour  for  a 
period  of  one  year  in  varying  amuonts  and  sureties. 

Against  this  order  the  aoousad  applied  to  the  High  Court  under  its 
Criminal  Bevisional  Jurisdidion. 

Branstm  (with  him  JET  0.  Chyaji)  for  the  accused  in  application  No.  183. 

Jf.  B.  Ohanbal  for  the  accused  in  application  Ko.  184. 

I  CilMhial  AppUoatiens  for  Bcvbion,  lidi.  183  and  164  of  190L 
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^:        Hao  Bahadur  Vasvdeo  ^  Kirtikar,  Qdveroment  Pleader,  for  the    Crown, 
m  api>lication8  Nos,  J  83  and  184. 

Per  curiam  :— In  this  case  proceedings  commencing  in  D3cemb^r,  1900, 
were  taken  against  one  Kiira  ^het  and  twenty-three  oUiern  nnder  section  110, 
.Criminal  Procedure  Code,  on  the  information  that  they  habitually  committed 
cheating  or  attempted  so  to  do,  and  that  they  habitually  nbettedthe  commission 
of  breaches  of  the  peace.  In  other  words,  it  was  said  thnt  thoiie  rtien  formed 
B  gang  of  which  the  aavkar  members  were  in  the  habit  of  cheating,  and  kept 
a  retinue  of  bullies  to  beat  and  assault  people  who  opposed  them. 

After  some  action  by  another  Magistrate,  the  case  Was  begtm  befOrd  the 
District  Magistrate  at  Kalyan  on  the  l&th  January,  1901.  On  the  29th  January 
eight  of  the  persons  whose  conduct  was  being  inquired  into  were  discharged. 
On  the  11th  July  six  more  were  discharged,  Kara  Shet  having  died  in  June. 
Finally,  i>n  the  5th  August,  the  Magistrate  directed  nine  persons  to  give 
«eourity  for  good  behaviour.  These  nine  pa'rsbns  have  now  applied  to  this 
Court  to  exercise  in  their  favour  its  powers  of  tevision  and  have  based  their  appli 
eations  on  two  principal  ground*,  namely,  that  their  witnesses  were  not  examined 
and  that  the  evidence  for  the  prosecution  was  insufficient  to  justify  the  order. 

After  the  examinition  of  the  persons,  whom  for  brevity's  sake  we  may 
c^ill  the  accused,  a  list  of  thirty-three  witnesses,  signed  by  »iocused-No.  2  on 
T>ehalf  of  himself  and  others,  was  put  in.  The  Magistrate  disposed  of  this 
application  in  the  following  order. 

A  list  of  thirty  three- witnesses.  Oil  inquiry  as  to  the  kind  of  evidonccthose  witpesrcs  aro  to 
give,  it  is  fouud  that  twenty-eight  are  to  be  called  simply  to  depbse  to  the  ro.spock.bilir.y  of  thj 
accused.  Many  of  them  are  officials  with  important  duties  aud  many  how  rsside  at  disttnb 
places,  ^ha  Court  declines  to  call  more  than  five  witnesses  on  this  point,  amd-  accused  Nc.  :t 
selects  Nos,  1,  2,  8,  4  and  9,  who  are  to  be  summoned  ^fl^VNps.  11, 12,  26,  28  and  82. 

The  law  on  the  mibject  is  contained  in  ^eiction.257  which,  under  clause  2 
of  section  117,  is  anplicible  to  this  Ciise.     Tlie  section  is  as  foli^w-J: 

I(  tbe  accused,  after  he  has  entered  upon  &is  defence,  applies  to  the  Magistrate  to  issue  any 
process  for  compelling  the  attendance  of  any  witness  for  the  purpose  of  examination  or  cross* 
examination,  or  the  production  of  any  document  or  other  thing,  the  Magistrate  shall  issue  such 
•jprocess,  unless  he  considers  such  applicatton  should  be  refused  on  the  ground  that  it  is  made  for 
^the  purpose  of  vexation  or  delay  or  for  defeating  the  ends  of  justice.  Such  grounds  shall  bo 
recorded  by  him  in  writing* 

Now  it  will  be  observed  that  this  section  is  imperative.  The  Magistrate 
has  no  discretion  to  refuse  to  issue  ptoceaft  to  compel-  the  attendance  of  any 
witness,  unless  he  considers  that  the  application  should  be  refused  on  the 
ground  that  it  is  made  for  the  purpose  of  veiation  or  delay  or  for  defeating  the 
6nds  of  justice.  Such  ground  shall  be  recorded  by  him  in  writing.  The  Magi.^- 
trate,  therefore,  must  issue  the  summons  for  each  witness  named  in  tlie  list, 
Unless  he  takes  the  responsibility  of  recording  his  ground  for  believing  thao 
any  particular  name  is  entered  for  the  purpose  of  vexation  or  delay  or  for  dt^fear 
ting  the  ^nds  of  justice;  The  case  of  each  witness  must  be  dealt  with  individ- 
tialiy.  Here  no  reason  at  all  is  assigned  for  refusal  to  summon  any  particular 
witness,  and  it  is  clear  that  in  regard  to  any  individual  the  Magistrate  wah 
not  prepared  to'i  say  that  his  name  had  been  entered  for  purposes  of  Vexation  ur 
delay  or  of  defeating  the  ends  of  justice,  as  he  allowed  the  s^ccused  to  select 
five  out  of  the  twenty -eight  expected  to  testify  as  to  respectability.  It  is  im* 
possible  now  for  us  to  treat  such  an  ord^r  as  a  compliance  wiih  the  provisions 
of  the  section,  for  the  limitation  of  the  number  of  witnesses  on  a  particular  point 
!^*a8.  purely  arbitrary  and  cannot  be  upheld.  The  discrptionary  n^wor  of  refus- 
ing to  tmmtAoii  any  particular  Witness  is  doubtless  vested  in  the  Mag  strate,  but 
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lihe  oHer.  we  tbink,  mnnb  Iob  ttioh  As  to  skow  in  writing  the  grouad  of  refiieal 
«8  appliea  1k)  such  individnal. 

The  IhgfBtmte  treated  this  as  a  teM;  098e,  and    it  in,  therefore,    nnfor^' 
ttipate  that  an  error  of  this  sort  should  have  docurred.    At  present  all  we  ne^d 
do  is  to  sc!t  aside  the  tMder  on  the  ground  that  the  applioants  hav^  not  had  a;* 
trial  in  the  manner  presoribed  by  law.     We  do  not  tUmk  in  expedient  to  dir66t 
the  Maeistrale  to  reopen  the  oase  and  proceed  to  heai'  thei^st  of  the  witnee8ei< 
for  the  defence.    Already  the  applicants  have  been  severely  harassed.    We  thinie 
that  proceedings  of  this  kind  against  such  a  large  body  of  men  should  dot   have' 
been  undertaken  unless  the  police  bad  evidc^nce  ready  to  proie  that  all  thc^ 
persons  named  were  members  of  a  gang  in  the  habit  of  acting  togetheir  for  one 
of  the  purposes  mentioned  in  section  llO.    Oangn,  no  doubt,  do  exist  soqtf^times^ 
and  proceedings  fpr  their  suppression  may  be  desirable.      Kiit  where  a  large 
number  of  persons  are  to  beprooeded  against^  great  care  must  be    takect  not  to 
mingle  together  persons  against  whom  fbere  is  evidence  with    persons  againstr 
whom  there  is  hardly  any.    Exhibit  29.  being  the  otder  of  discharge    of  eightf 
persons  on  the  29th  Januafy^  shows  tbai»  against  these  perHons  at  leant  the  pro* 
ceedings  were  instituted  without  snticient  preparatioil.  Moreover,  it  is  ob^iouf 
that  in  a  case  of  this  kind,  involving  a  large  number  of  accused  persons,  bedidujf 
pleaders  and  witnesses,  the  trial  should  have  been  condlicted  at  some  central 
place  as  near  as  possible  to  the  place  whefe  the  accused  add  the  witnesses  lived. 
The  diary  shows  that  the  trial  vegan  at  Kalyan  and  was  carried  on  at  GhOrba>- 
ndar,  BaraeiUy  Thana,  Amdheri,  l%ana,  Andheri,  Bordi^  Umbargaon,  Qunjawli, 
Bandra,  Thana,  Bandra,  and  Thana*    At  most  of  these  places  all  the  accuhed 
who  had  not  been  discharged  were  present,  and    the  itcoiivenience  on  S6me 
occasions  must  have  been  great.    The  District  Magistrate  ha^,  of  course,  many 
duties  to  perform  which  require  his  presence  in  many  ditfereiit  places ;  but    we^* 
feel  that  this  fact  was  a  great  disqualification  for  the  trial  by  him  of  a  case  liko 
the  present.     It  is  always  much  to  be  regretted,  wbeH  necessity    compels    the' 

Earties  and  witnesses  in  a  criminal  ease  %»  follow  Siagistrates  from  cam*p  to  camp; 
ut  in  a  oase  like  the  present  case,  whioh  was  soint«whal  novel  in  the  attempt^ 
to  apply  section  110  towards  the  prevention  of  malpracticips  such  as  were  hero 
alleged,  it  was  specially  desirable  \h^t  the  proceedings  ^hoiildf  be  cOtifdocted  by 
a  stationary  Magistrate.  We  do  not  say  that  the  section  might  not  be  useit 
against  persons  combining  together  for  purposes  of  cheating  and  bullying,  but  we' 
think  that  in  the  peculiar  ciroumstonces  or  the  present  case,  every  effort  shouldlr 
have  been  made  to  prevent  any  unnecessary  hardship  from  the  method  of  it^' 
applioationi  for  until  it  was  judicially  proved  that  the  acou«ied  parties*  wexef 
addicted  to  cheating  or  abetment  of  breaohes  of  th0  peace,  they  were  entitled  tot 
oonsideratioii. 

We  set  aside  the  orders  of  the   Dietriot  Kftgistaite  and  direct*  that  fHim 
security  bonds  be  oanoelled« 
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Before  Mr.  JimiUe  Ocmdy  and  Mr.  Jmtid^  Fulton. 
EMPEROR  v.  TRIBHOVANDAS  BRiJBflUKANDAS.  ♦ 

Gftmblin^— Bomb  \v  Act  IV  of  1887,  sections  8,   4  and   5 — Instrttments  of  gittiin)^«-Bookf  attif 
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WeSTAins—Game— Prooedore—Polioe  offioet  invtetlg«IUig  offiBM  noil  to  ooiidiiol  prodttetion--^ 
Criminal  Procedure  Oode  (  Act  V  of  1898 ),  seotions  496  (  daiue  4 )  and  587. 

The  acoused  wm  partner  in  a  shop  at  Surat  in  which  he  oatensibly  carried  on  the  bniinefi^ 
of  eloth  selling,  but  in  which  he  also  actually  carried  on  a  Satta^  or  wagering  business.  The, 
wigem  were  made  with  regard  to  the  last  unit  of  the  figures  denoting  the  prices  for  which 
opium  was  sold  at  Calcutta  on  a  given  day.  Information  as  to  these  sales  was  reeeived  b^ 
telegraph  from  Galeutta.  The  firm  kept  books  in  which  the  wagers  were  recorded.  The  aoeus- 
ed  was  cotiyicted  and  sentenced  under  sections  4  and  6  of  Bombay  Act  IV  of  1887. 

Held  by  Oandr  and  Fulton,  JJ.  ( confirming  the  oonyiotiioii  under  section  4  ).  that  tha* 
books  kept  1^  the  firm  for  thef  purpose  of  recording  the  wagers  were  instrmneBts  of  gaming 
within  the  definition  of  seolion  8  of  Bombay  Act  IV  of  1887. 

Held  byCandy,  J.,  that  the  telegrams  received  and  used  lor  the  purpose  of  datermlnlDg  tha 
yeiult  of  the  bets  were  also  witbin  the  definition^ 

Ebldl  also,  (  setting  aside  the  conviction  undier  section  6  )  that  tiie  wagering  with  whiqh, 
tbe  aoouBod  was  charged  was  not  a  *'  game  *'  an^  the  presumptions  under  section  7  and  claase' 
t  of  aeetion  5  of  the  Act  did  not  apply. 

A  Police  Inspector,  who  has  taken  part  in  the  inyestigation  into  an  offenoe,  is  not  qtialifieA' 
to  conduct  the  prosecution  of  the  person  charged  with  that  offence  ( Criminal  Procedure  Codit 
Aflt  V  of  1898,  section  490,  dsiuse  4  ). 

Note  This  ease  isBef.  5  Bom.  L  R  ISO,  6  Biom.  L.  B.  24^»  1691. 

Application  under  seotion  435  of  the  CrimiDal  Procedure  Coc^e,  1898,  to 
e0t  fltoide  thd  conviction  and  sentience  pag^  on  the  aoeuM  by  Bao  Bahadur 
J'.  P.  Lakhia,  City  M agisttikte  of  Surat. 

Hie  accused  was  partner  in  a  shop  at  Surat,.  ii^  which  ostensibly ^tb^ 
business  of  cloth  selling  was  carried  on,  but  which  wtas  actually  used  for  the^ 
purpose  of  oarrying'on  a  a^tta  or  wagering  business*  The  wagers  made  were 
on  th<)  figures  deuofciiig  the  pckes  at  Oalcutca  of  opium  at  auction  sales  there. 
This  information  was  received  by  the  firm  by.  telegraph  from.  Calcutta  amd^the 
details  of  the  betting  were  entered  in  the  books  of  the  flrm^. 

Tbe  accused  were  convicted  and  fined  by  the- City  Magistrate  of  Surat 
under  seotions  4  and  5  of  Bombay  Act  IV  of  1887.  The  Magistrate  held  thai 
the  eatta  business  carried  on  by  the  accused  fell  within  the  definition  of  earn-- 
ing"  in  Bombay  Act  IV  of  1887  ^  that  the  telegrams  and  books  uesd  by- 
the  firm  were  **  instruments  of  gaming  "  within  the  meaning  of  the  Act,  and 
tbtkt  the  shop  of  thd  accused  was  a  common  gamiKig  house.  The  accused  was 
i^ntenced  to  a  fine  of  Rs.  100  under  section  4  of  the  Act  and'  to  a.  fine  of  Bs. 
50  under  section  6. 

Against  these  convictions  and  sentences  tbe-aooused  applfod"  to.  Mie^High 
Court  uttder  its  reviaienal  jurisdiotion, 

ScoU  (Adtocat^  Gdni^ral)  (with  the  Oovertunent  Pleader  )  for  the^  Crown. 
H,  (7.  Coyaji  fdr  the  accused. 

Cakdt,  J. : — ^The  applicant,  accused  NOk  X  before  the  Magistrate  is 
admittedly  a  partner  in  a  firm  ostensibly  engaged  in  doth  selling,  and  also 
aotnally  engaged  in  managing  an  extensive  a^  elaborate  ecMa  business,  which 
may  be  briefly  described  as  wagering  on  the  figuxee  which  denote  the-  prices  in 
Oooutta  of  the  auction  sales  of  opium  chests. 

The  main  argument  before  us  was  whether  the  books  of  the  firm  kept 
and  uaed  iu  the  premises  of  the  firm  for  the  pur]^ose  of  this  wageting  and  the 
telegrams  received  from  Caloutta  by  the  firm  giving  the  necessary  information 
as  to  the  winning  numbers,  are  artioloi  used  as  a  subject  or  means  of  wagering 
within  the  defimtion  shown  in  the  amended  section  S  of  t^e  Bombi^  Preveu-. 
lion  of  (kmbliog  Act  of  1887. 

lam  of  opinion  that  they  ^^  within  definition^     ife   havf     nsnt 
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«nme  of  the  bookn  which  W6re  seized  when  the  houae  was  entered  by  ther 
Police  officers  und^r  section  6  of  the  Act,  ftnd  it  is  eviHenfc  that  they  are  not 
tnerelv  helps  to  the  pre«ervation  of  evidence  relating  to  the  contemplated 
\vagering  transaction^.  The  difTerent  pages  have  the  various  units  recoraed  afr 
the  top  of  each  page,  and  bettors  were  evidently  invited  to  inscribe  their  nanoos 
nnder  the  vari<  US  units^  statin^r  the  amotint  of  their  wagers  and  so  on.  The 
books  wer^,  in  short,  the  means  tised  for  inviting  the  bettop?  to  lay  their 
wagers.  To  borrow  the  laciguage  of  Mr.  Justice  Jardinr  in  QtA«6n-i?mprM8  v. 
Oovind,  (1)  the  books  and  the  telegrams  were  only  "  means  "used  to  stimulate 
the  betting  or.  decide  the  bet. 

In  Queen-EmpreBS  V.  Kanji  W  Mr.  Justice  Parsons  held  that  books 
(  which  were  among  the  articles  mentioned  )  might  be  instrumepts  of  WA^^ring 
if  they  were  actually  kept  or  made  use  of  in  the  place  as  a  subject  or  m^ans 
of  wagering. 

I  am  of  the  same  opinion  and  think  that  the  satta  described  in  the 
present  case  is  clearly  within  the  mischief  against  which  the  amendmoQt  of 
Bombay  Act  IV  of  1887  was  directed. 

As  to  the  profit  or  gain  of  the  partners  in  the  firm  ther^  can  be  no  question.. 
The  it'^m  of  brokerage  described  by  the  Magistrate  is  quite  sufficient  for  the 
purpose*  The  fraudulent  telegrams  alluded  to  by  the  Magistrate  do  not  add  to^ 
or  detract  from  thid  aspect  of  the  case. 

The  conviction,  therefore^  under  sectiot;i  4  of  the  Act  was  correct. 
But  as  to  section  5.^  th^  Magistrate,  thougt^  he  was  aware  of  and  quoted 
from  the  decision  of  this  Court  in  Qae^n- Empress  v.  Oovind,  did  not  apprehend 
the  distinction  shown  in  that  decision  between  wagering  and  playing  any  game 
not  being  a  game  of  mere  skill..  It  is  obvious  that  the  satta  described  in  the 
present  casie  was  not  in  any  sense. a  '*  game.  "  The  presumption,  therefore, 
nllowed  by  section  7  of  the  Apt  was  not  applicable  to  the  present  case.  And 
as  it  is  clear  that  accused  No.  2  was  not  found  "  during  any  wagering,  "  the 
presunvpti^on  iinder  the  bcpond  paragraph  of  section  5  is  also  inapplicable.  The 
conviction  and  sentence  under  section  5  must  be  set  aside  and  the  fine,  if  paid, 
refunded^ 

It  only  remaiiisto^  notice  the  contention  that  the   City   Police  Inspector 
hrtd  taken  part  in  the  investigation  into  this  offence,    and    that,   therefore,   he 
should  not  have  been  permitted  by  the  Magistrate  to    conduct   the   prosecution. 
I  do  not  agree  with  the  Magistrate  on  his  reference  to  clauae  (m)  of  sectiop    4 
of  the  Criminal  Procedure  Code.     It  is  clear  that  the  Inspector  did   take  some 
part  in  the  investigation,  for  on  information  received  by  him    he   applied   for 
the.  warrant,  arrested  the  acteused,  seized  the  books,  c£:c.,  and  named  the  witne- 
sses to  be  summoned  by  the  Magistrate.  But  he  alleged,  and  his   allegation  has 
not  been  contradicted,   that  he  did  not'fei^amine  any  of  the  witnesses,   and  that 
his  investigation  was  confined  to  an  inspectionof  the  books  and  papers  which  had 
been  seized,  and  from  which  he  gained  all  the  necessary  information.     Though, 
therefcue,  the  case  does  technically  fall  within  the  provisions  ofsection495(4)of 
the  CriiniuHl  Procedure  Code,  it  is  clear  that  the  irregularity  in  the  Magistrate's 
proceedings  in  no  way  prejudiced  the  accused  persons,  and  we   cannot   interfere 
with  the  rimiing  and  bcntence  on  this  ground. 
FuLTpN,  J.  :— I  concur. 
I  think  it  is  clear  that  the  books  in  which  the  bets  were  inscribed  were 
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*'  instmmpnts  of  gaming  "  within  the  meamng  of  stction  S  of  Bombay  A«t  IV. 
pf  1887  as  amended  by  Bombay  Act  I  of  1>^90.    They  were  articlefi  used    as  a., 
means  of  wageripg.  They  were  books  in  forms  ready  prepared  for    the    puijpope- 
of  the  bots  being  recorded  therein,  and  were  apparently  the  only  menns  where* 
by  the  nature  of  thoj'e  befcs  was  communipHted  to  the  keepers  of  the  house  with 
whom  the  bets  were  made.    Even  if  the  be|»  were  made    orally  before  being 
nitored  in  the  books,  I  should  still  ho)d  that    tho»e  l)ooks   were  the   means    of' 
wugerirg,  inasmuch  as  they  were  prepared  ai^d  iwed  for  the  purpose  of  facilita- 
ting the  system  of  betting  that  ?rm  d^rried  oi^. 

It  is  unnecessary,  then,  to  express  any  opinion  whether  the  telegrams^ 
received  and  used  for  the  purpose  of  de^rmiping  tjhe  r^ulti  of  the  bets  conM» 
within  the  definition  of  "  in»truments  of  gaming  " 

Tha  house  where  these  books  were  found  was  a  commQU    gaming  house,  . 
inasmuch  as  the  Magistrate  has  found  on  ample  evidfdnce  that  it  was  a  house  in 
which  instruments  of  gaming  were  kept  and  used  £pr  the  profit  or  gain  of  the 
persons  owning  or  occupying  it. 

The  Magistrate  has  further  found  on  suiBcient  evidence  that  the  applicant 
was  one  of  the  owners  or  occupiers  of  the  said  l^ouse  and  kept  it  for  the  purpose 
of  a  common  coaming  house. 

The  conviction,  therefore,  under  section*  (a)  must  be  confirmed. 

J  conour,  for  the  reasons  given  by  my  learned  colleague,  in  thinking  that 
the  conviction  of  the  applicant  under  section  5  cannot  be  upheld. 

I  also  concur  in  hdding  that  the  applicant  wa9  not  prpjudiji^ed  by  any  , 
irregulnrity  there  may  have  bj90n  in  allowing  the  Police  Ini*pector  to  examine 
the  witnesses  and  conduct  the  prosejcution  notwithstanding  the  prpvisious  of 
8ectii»n  495.  clause  (4),  of  the  Criminal  Prx»edure  Code.  I  do  not  think  that  a 
contravention  of  this  clause  in  itself  invalidates  the  trial  altogether  even  though 
no  failure  ot  justice  has  occurred  i¥ithin  the  meaning  of  section  537.  Here  it 
9eem8  imfORsible  to  dispute  the  &ct8  as  affecting  the  applicapt  or  to  suggest 
that  the  method  of  conducting  the  prosecution  can  have  led  to  any  erroneous 
decision.  The  case  of  Subranmania  Ayyar  v.  KingEmpercxf  (i)  turned  on 
the  provisions  of  section  23S.  It  was  there  held  that  a  trial  contrary  to  the 
terms  of  that  section  was  not  a  trial  constitute^  in  the  pianper  prescribed  by 
law.  The  trial  was  prohi^it^  in  the  modjB  ip  which  it  was  conducted.  This^ 
however,  cannot  be  said  in  a  case  in  which  there  is  a  violatiop  of  section  49$. 
The  trial  is  within  the  jurisdiction  of  the  Court  albeit  the  Magistrate  may 
have  been  guilty  of  a  grave  irregularity  in  permitting  th^  prosecution  to  be 
conducted  by  an  unauthorised  persop.  It  seems  to  me  that  there  is  a  distinc- 
tion between  a  case  in  which  the  trial  itself  is  contrary  to  law,  in  which  event 
it  is  no  trial  at  all  under  the  Code,  and  a  case  in  which  the  trial  is  otie  vf  ithin 
the  jurisdiction  of  the  Magistrate  and  irregularities  occur  in  the  method  of 
conducting  it.  In  the  latter  c^xse  the  provisione  of  section  537  are  applicable 
and  the  finding  can  only  be  reversed  it  the  irregularity  has  in  fact  occasioned 
a  failure  of  justice.  In  the  case  now  under  coinsideration  it  is  obvious  that, 
however  irregular  the  proceedings  may  hay^  beeui  the  applicant  was  not  pre« 
judiced,  for  his  pleader  has  not  pointed  to,  a  single  witness  whose  evidence  oai^ 
have  in  any  way  been  affected  by  the  fact  of  his  being  examined  by  the  Inspe- 
ctor who  had  taken  part  in  the  investigation. 

At  the  same  tin)e  I  think  the  Magistrate  should  clearly  understand  that 


(i;  (1901)  25  Mad.  61. 
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we  op^klider'^thal  in  alVving  Mr.  F^n^hnnkar  to  conduct*;  the  proseenttbn  h^ 
was  oootravening  the  provisions  of  clajise  (4)  of  section  495.  The  definition  of 
the  terra  '*  iDTe»tigatiou  "  in  section  4  is  not  exhaustive.  It  would,  I  think,^ 
be  placing  an  undue  limitation  on  the  simple  menning  of  wordH  to  hold  that  a. 
Police  Inspttctor  who  had  got  information  that  persons  were  carrying  ou  wagering 
business,  apd  bftving'ttatisfied  himsel(had  obtained  a  warrant  under  section  6. 
of  the  Gambling  Act  and  effected  the  arrest  uf  the  accused  and  the  seizure  of 
their  books,  had  not  taken  any  part  in  the  investigation  into  the.  offence  in 
respect  of  which  the  accused  wap  being  prosecuted.  Having  regard  to  these^ 
facta,  it  is  clear  to  m^  mind  th%t  before  the  ii;i8titutioA  of  the  prosecution  thera 
was  an  investigation  into  the  outomnstances  of  the  offence,  and  that  the  Polio»L 
Inspected  who  look  p«rt  in.tt  wv  ^pt  qualified  to  conduct^tbe  prosecution. 


1909  AprU  2.  I.  L.  B.  26  Bom.  SQA. 

Befo$^  Mr.  JutUoe  Oamdyi  and  Mr.  Juitice  FtUton, 
ftfTUBMATWaoF  LAKSBMAN  GOVIND  NIRGUDB.f 

Grimioal  Prooedoc^—Prooedure  in  Madftrato's  Court-  Information  filed  agaii;^  a«i  a^nsa^ 
bat  no  summoni  Usued—OMt  must  be  ^ispofied  of  by  Magiytrata  Although  no  snnunons 
applied  for  by  ^mpUinant — Search  warrant— Psoperty  seiB^  by  poUce  under  warrant — 
Ckto  by  thiol  party— Inquiry  bf  JIagiitraite  aa  tb.Qlaim  of  t]|ird  party^-Griminal  PVoaadnra 
Code  (  y  of  189d),8eoticm(»98. 

Whece  an  infofmation  \$  filed  against  a  person,  th^  Magistrate  is  bound  to  dispose  of  the 
case,  anci  if  no  evidence  i^  offered  against  tne  person  accused,  he  must  be  discbarged.  The 
oomplaiiMMit,  byomi^ingtQ  ^e  out  a  mimmons  against  such  person,  cannot  keep  a  charge, 
hanging  over  him  fas  an  indeimte  time.  The  summona  i^  merely  the.  means  of  procuring,  the 
attendance  of  the  aocqsed,  but  if  he  appears  ot  his  own  aocord  without  a  summons,  1^  is  entit- 
led to  reqqire  that  the  complaint  shall  eitlier  be  proceeded  with  or  dismissed. 

Where  property  is  sefiied  under  a  search  warrant,  the   Magistrate  must   proceed  to  Imakf, 
enquiry  so  as  to. enable  hii^  to  dispose  of  it;    If  a  third  party  appears  and  alleges   tkat  the  pro- 
perty seised  (a  bis  and  is  aot  ^e  aabjeot-matter  of  the  offence  charged,   the   Magistrate  is  bpiind- 
to  hear  that  party,  and,  if  ^epassary,  restore  the  property  to  its  owner. 

Magistrates  most  take  care  that  the  prooeediugs  in  their  Cou^s  are  conducted  with  snoh, 
seasonable  expeditions  as  will  pteyent  th6  parties  from  being  improperjiy  hara^ped  by  undue  d^y.. 

In  f  Batamiml  Bangil4u{l)  doubted. 

Appucatiok  under  section  435  of  the  Criminal  Procedure  Code  (  Act  Y* 
of  1888  )  for  revision  of  an  order  made  by  J.  S.  Dracup,  Fourth  Fr^d^nox 
Magistrate  of  Bombay. 

The  petitioner,  against  whom  aq  information  had    been  lodged  on  the» 
9th  September,  1901,  bad  applied  to  tt\e  Magistrate  to  haye^  the  case    againsti. 
him  proceeded  with.    The  Magistrate,,  however,  declined  on   the  groim.d  tha* 
no  process  bad  been  issued  against  th^  petitioner. 

The  pi^titioperaoQordiDgty.  applied  to  the  High  Court  under  section^  436- 
Df  tbe  Criminal  Procedure  Code,  contending  that  the  Magistrate  n^as  bound  to 
dimwe  of  the  oaae  against  him.  He  also,  prayed  that  certain  printing  mate- 
ri^y  belonging  to  him  which  bad  been  seized  under  a  search  warrapt  issued 
t^ast'his  bruthep  should  be  restored  to  him  (  the  p^titioner  ). 

The  fiicts  of  this  oa^e  were  as  follows  : 

On  tbe  &th  September,  1901,  the  complainant,  Mrs.  Graham,  filed  a3  in- 
formation chi^rgiqg  the  petitioner  Lakshman  Govind  and  his  brother  Pandurang 

■  ■  ■  II ..       '■■■  ■       ■   ■  ■ 
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Oovind  with  criminal  breach  bf  trust  and  criminal  misapprOpri&tion  iii  ipeli^l9ct 
'of  certain  printing  mateHals  of  the  value  of  Rs.  2,000; 

On  the  same  date  the  Magi {(trate  ordered  tlie  issbe  of  a'Bninmoli^^gaini^t 

the  accused  and  a  search  warrati^  for  the  sei^nire  of  the    property   mentioned  in 

the  infortlnation  ;  but  all  the  Icomplalnant  Only  pfkid    the  process  fee   for  th^ 

process  agaiTist  Pandurang  Qovind   j^irgude  ana   failed  to  pay  the  fee  for  the 

'sammons  Itgaihst  the  pelitioh>st  Lakshman,  no  process  was  issued  against  hitii. 

TKe  search  warrant  was  issued  on  the  12th  September,  1901,  and  executed 
''on  the  l7th  September,  on  which  day  the  property   wad  prodUbed  before  thie 
Magistrate. 

On  the  10th  Octobdi^,  1^01,  the  date  fixed  for  the  hearing  of  the  case,  com- 
'^lainant  did  not  appear,  and  the  casie  was  struck  off,  and  the  property  seized 
'Under  the  search  warrant  ordered  to  %e  returned  to  the  persons  in  whose  posse- 
ssion it  was  fuund.    This  person  was  admittedly  the  petittoner  Lakshsian. 

On  the  same  day  the  petitiotaer  Lakshman  appeared  in  Court  and  applied 
that  the  coinplaittant  should  be  conlt5elled  to  go  on  Vitb  the  cade  against  him, 
but  as  ho  process  had  been  taken  oiio  against  hin|  )ind  the  case  had  beisn  struck 
off  owning  to  the  absence  of  the  com  plkinant,  tke  Magistrate  considered  himsielf 
unable  to  comply  with  the  request. 

On  the  27th  November,  1901,  tne  complainant,  Mrs,  Graham,  again 
"appeared  before  the  Magistrate  and  applied  that  the  case  against  Pandurang 
'Uovind  should  be  resU)redlio  the  file,  ^nd  that  a  fresh  search  warrant  ^hOutd 
^tfilsne.     Tke  Magistrate  grahtiBd  both  applications* 

The  second  search  wtttrant  was,  excuted  c^  the  ^h  November,  1^01,  and 
*vhe'](iroperty  was  produced  before  the  Magisua^  the  slime  day^ 

The  petitioner  Likshmnn  again  appeared  before  tiie  Gout't  and  1re()uedtied 
that  the  cane  against  him  should  oe  proceeded  with  ;  but  aS  the  ^oraplainanb 
bad  applied  for  the  restoration  of  the  case  against  Pandurnng  Qovind  <ynly,  the 
Magistrate  declined  to  comply  with  the  petitioner*^  Request. 

Ihe  caSH  against  Pandurar»g  Govind  Nir^jude  was  not  'proceeded  With  a^ 
he  ab«-conded  from  Bombay  and  the  warrant  issued  against  txica  c6nld  not^ba 
executed. 

The.  petitioner  now  applied  to  the  Etigh  Court,  oAntedding  (  inter  aliti,  )^ 
^hat  the  M>igistrate  was  bound  t<)  dispose  of  the  case  against  him  and  praying 
%hat  the  printing  materials,  which  the  petitioner  alleged  ^longed  %6  him,  ah<Aiia 
tieireetoredtohim. 

KoLahi  with  him  R.  R.  Desai  )  for  tbd  j^tition^* 
0.  /.  Aehbury  and  0.  S.  Mulgaonfcar  for  the  oppAnenik* 
Cindy.  J.  ;--0n  the  9th  September,  1901,  Mrst  Qrahain  filed  an  infbr- 
faction  in  the  Court  of  the  Fourth  Presidepoy  Magistrate  (  headed  as  againslt 
i}ne  Pandurang  )  for  criminal  breach  of  trust  in  res^t  of  certain  punting, 
Materials,  In  the  body  of  the  information  *^  two  abdtiNu  "  weca  named,  Vis.,> 
l^andurang  and  bis  brother  Lakshman. 

The  Magistrate  endorsed  the  information  '^  ftnifiteons  and  sairfdh  warinot.'' 
A  search  warrant  was  issued  re(|uiring  the  police  to  searob  for  the  said 
mrtioles  in  the  house  or  shop  of  Pandurang.  Accordingly  six  bttxes  of  priiiting 
materials  were  seized.  The  Magistrate  says  that  ^Complainant  paid  process  .iei» 
for  process  against  Pandurang  only  and  ^  hb  proeeai  was  iwned  againal 
Suduhman. 
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O'l  the  date  fixed,  lOlh  October,  complainant  did  not  appear.  In  thf 
record  under  8t-ction|370,  Crtntiinal  Procedure  Code,  in  the  column  '*  name  of 
acculbed  *'  Pandurang  only  is  ikieniionefi. 

In  the  column  **  final  order  "  the  entry  is  *'  P.  A.  S.  0.  (  petitioner 
abnetib^  struck  oflf  V^pr()t)erty  to  be  retutned  to  the  person  in  whose  possession 
it  was  foiiild.  "     This  person  was  admittedly  Lakshman. 

On  i7th  November,  Mrs;  Qriihara'  petitioned  the .  Magistrate  that  tep 
information  should  be  restored  to  the  HU  and  that  a  fresh  search  warrani 
should  issue. 

This  \ira8  endorsed  liy  the  Magistrate  on  2!7th  November  "  Case  ordered  to 
be  restored  and  a  search  warrant  to  issue.  " 

On  the  same  day  a  search  warrant  was  issued  requiring  the  police  to 
search  for  the  above-meiitioned  aifticles  in  the  house  or  shop  of  Pandurang.  Sii 
boxes  were  again  seiized  and  brotlght  before  the  Magistrate, 

On  21st  January,  1902,  the  Magistrate  endorsed  the  record  under  section, 
^70  "  S.  S.  N.  P.  Warrant.  Bail  Us.  1,000,  Returnable  on  6th  E'ebruary,  1902." 

A  warrant  was  accordingly  issued  for  the  arrest  of  Pandurang,  but  it  has 
not  been  executedj  ^  Panduning  has  admittedly  left  Bombay. 

The  case  against  Pandurang  stands  adjourned  in  the  Magistrate's  Court. 

Lakshman,  with  hie  counsel,  appeared  before  the  Magistrate,  both  on 
iOth  October,  1901,  and  again  affter  the  case  had  been  restored  to  the  Magri- 
strate's  file  begging  that  the  ca«»e  against  him  should  b^  proceeded  with.  The 
Mrgistrate  declined,  dn  the  grourid  that  no  process  had  been  issued  againso" 
Lakshman. 

Liikshman  has  bo^  (Applied  to  tbfe  Iligh  Court,  complaining  that  Magistrate 
^as  bound  to  dispose  of  the  ca<»e  against  him,  anfl  further  that  the  prin';ng 
materials  which  hrtve  beerf  seized  belong  to  him  (  the  applicant  ),  and  that  the 
Magistrate  has  no  right  to  d^etain'  them  for  an  indefinite  time. 

The  first  point  presents  no  difficulty.  Counsel  who  appears  for  Mrs. 
Graham  admits  that  his  client  has  no' intention  to  prosecute  Lakshman,  and 
that  she  is  willing  that  the  caife  against  him  should  be  formally  struck  oflF. 

It  is  not  understood  how  the  Magistrate  required  process  fee  for  issue  of 
prodeds  in  a  complint  of  criminal  bireach  of  trust. 

When  the  record  is  returned  1>o  the  Magii^trate,  he  should  call  on  the  case 
against  Lakshman  and  formally  dispose  of  it.  The  tact  that  Mrs.  Graham  di<) 
not  take  out  process  against  liakshman  is  no  valid  reason  for  the  Magistrate 
allowing  the  charge  of  criminal  br<6a6h  of  ti^ust  to  hang  over  him. 

The  case  of  th'e  printing  meteifalia  i's  different. 

On  th^  one  hand,  Lakshmati  sfe^rts  that  he  is  separate  in  estate  from  his 
brother  Pandutang,  that  thdise  mate&ls  belong  to  him  and  form  no  part  of  the 
materials  entrusted  to^  Pandurang  by  the  late  Mr.  Graham,  and  that  he  suffers 
considerable  injury  by  the  detention  of  these  materials  by  the  Magistrate  for 
an  indefinite  period.  On  the  other  hand,  Mrs.  Graham,  by  her  countsel,  alleges 
that  these  materials  are  part  of  the  niaterials  entrusted  by  the  late  Mr.  Qrahaiu 
to  Pandurang,  thart>  the  brothers  are  united,  and  that  if  the  materials  are  res- 
tored to  Lakshman  ^h^y  will  be  made  away  with,  and  she  will  suffer  conside- 
rable injury. 

Under  these  circutostAn«J^B  Lakshman 's  counsel  ask  us  to  cancel  the  search 
warrant  issued  by  the  Magi^Mt^  aiid  to  6:der  the  restoration  to  his  client   of 
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i)i^  printing  roateriats,  of  ab  any  rate  to  direot  the  Magistnrate  to  make  some  in- 
luiry,  so  that  the  printing  matieriala  which  Lakshman  says  belong  to  him  and 
baye  no  oonneotion  with  the  alleged  oSenoe  may  not  be  detained  for  an  inde- 
Bnite  period  in  the  Magistrate's  Court. 

I  am  of  opinion  that  it  is  not  open  to  us  to  oanoel  the  search  warrant, 
rhe  Magistrate  in  the  exercise  of  his  discretion  considered  that  the  production 
of  the  printing  materials,  as  the  alleged  subject  of  the  original  breach  of  trust 
with  regard  to  which  the  information  had  been  laid,  was  necessary  or  desirable. 
He  had  reason  to  believe  that  Pandurang  would  not  produce  them  if  required 
by  a  summons.  He  therefore  issued  a  search  warrant.  But  if  a  third  party 
appears  before  the  Magistrate  and  alleges  that  the  things  seized  by  the  police 
under  the  search  warrant  are  his  property  and  are  not  the  subject  of  the 
allefired  criminal  breach  of  trust,  the  Magistrate  is,  in  my  opinion,  bound  to 
hear  that  party  and,  if  necessary,  to  restore  the  thinss  to  their  owner.  I 
base  that  opinion  not  on  the  provisions  of  section  528,  Criminal  Procedure 
Code,  for  I  am  not  prepared  to  difier  from  the  ruling  of  this  Court  in  the  case 
of  Ratanlal  Rangildasb)  as  to  the  inapphcability  or  that  section  to  property 
produced  unfler  a  search  warrant  under  section  96. 

But  there  is,  in  my  opinion,  a  power  inherent  in  every  Court  to  satisfy 
itself  that  the  things  produced  before  it  under  a  search  warrant  are  the  things 
which  it  is  necessary  or  desirable  should  be  kept  in  its  custody. 

I  have  no  doubt  that  the  Magistrate  was  wrouff  in  refusing  a  locua  standi 
to  Lakshman,  declining  to  hear  him  as  to  his  alleged  ownership  of  the  things 
which  had  been  seized. 

With  the  above  directions  I  would  return  the  record  and  proceedings  to 

the  Magistrate. 

FOLTON,  J. : — I  entirely  concur  in  the  order  proposed  by  my  learned 
colleague.  Lakshman  was  included  in  the  complaint  of  the  19th  September 
and  mtist  be  formally  discharged  if  no  evidence  is  offered  against  him.  A  com- 
pUinant,  by  omitting  to  take  out  a  summons,  cannot  keep  s  case  hanging  over 
a  man  for  an  indefinite  time.  The  summons  is  merely  a  means  of  procuring 
attendance,  but  if  the  accused  appears  of  his  own  accord  without  a  summons^ 
he  is  entitled  to  require  that  the  complaint  shall  either  be  proceeded  with  or 
<)ismi88ed. 

As  regards  the  property  which  has  been  seized  under  the  Magistrate's 
warrant,  I  am  inclined  to  doubt  the  correctness  of  the  decision  in  In  re. 
Batanlal  BangUdaa.O)  I  think  the  words  **  seized  by  the  police  "  apply 
equally  whether  Uie  seizure  is  made  under  a  Magistrate's  warrant  or  without 
A  warrant.  I  do  not  think  the  word  '*  seized  "  can  be  limited  in  the  way 
proposed  in  that  decision.  In  the  one  case  as  in  the  other  the  seizure 
IS  made  under  the  auohority  of  some  law  requiring  the  police  to  execute  the 
warrant  or  empowering  them  to  seize  property  without  warrant.  In  both  oases 
the  seizure  must  forthwith  be  reporced  to  the  proper  Magistrate,  who  can  then, 
according  to  my  view,  proceed  in  the  manner  prescribed  by  the  section*  It  is 
obvious  that  when  property  is  seized  under  a  Magistrate^  warrant,  he  must 
Fooeed  to  make  inquuy  to  enable  him  to  dispose  of  it.  Otherwise  grave  wrong 
would  result. 

Here,  on  an  information,  property  has  been  seized   and  kept    apparently  * 
withouf  any  inquiry  for  nearly  five  months,  though  Lakshman  bias  throughout 


(1)  (1809)  17  Bom.  7id, 
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been  insisting  that  it  is  his  own.  As  no  one  can  say  when  Pandnrang  fnay 
return,  the  detention  may  last  tor  an  indefinite  time.  Whether  the  inquiry  is 
•made  in  the  exercise  of  inherent  powers  or,  as  I  think,  under  the  authority 
given  by  section  523, 1  entirely  agree  with  Mr.  Justice  Candy  in  holding  that 
immediate  inquiry  should  be  made  in  order  to  ascertain  whether  there  is  sufficient 
ground  for  believing  that  the  property  belongs  to  the  complainant  and  has  beea 
the  subject  of  criminal  breach  of  trust  or  dishonest  misappropriation,  or 
should  be  returned  to  Lakshman  from  whose  possession  it  has  been  taken,  on 
such  terms  as  the  Magistrate  may  prescribe.  Magistrates  must  take  care  that 
the  proceedings  in  their  Courts^te  conducted  with  such  reasonable  expeditioa 
as  will  prevent  the  parties  from  being  improperly  harassed  by  undue  delay. 


:   1902.  April  W.  I  L  R.  26  Bom.  668. 

Before  Mr,  Justice  FtUton  and  Mr.  Justice  Crowe. 
EMPEROR  V.  LAKSHMAN  RAGHUNATH.  • 

Penal  Code  (  Act  XLV  of  1860 ),  sections   441,    448--Crimmal  trespass— House-treepaBS— Entry 
4nto    house-Intent  to  ai  noy. 

The  accused  No.  1,  who  held  a  decree  against  a  certain  judgment-debtor,  went  with  his 
son,  accused  No.  2,  and  a  Civil  Court  bailiff  to  execute  a  warrant.  Finding  the  door  of  the  Judg- 
ment^ebtor's  house  shut,  they  entered  his  compound  by  passing  through  the  complainant's 
house  without  his  consent  and  notwithstanding  his  protest. 

Hsld,  that  the  accused's  act  amounted  to  criminal  trespass,  for  when  they  trespassed  on 
4he  complainant's  house  notwithstanding  his  protest,  they  must,  as  reasonable  men,  have  known 
that  they  would  annoy  him. 

There  is  no  presumption  that  a  person  intends  what  is  merely  a  possible  result  of  his  action 
or  a  result  which  though  reasonably  certain  is  not  known  to  him  to  be  so  ;  but  it  must  be  presu- 
med that  when  a  man  voluntarily  does  an  act,  knowing  at  the  time  that  in  the  natural  course  of 
svents  a  certain  result  will  follow,  he  intends  to  bring  about  that  result. 

Queen  V,  Eicklm,(l)  Queenv.  Martin,{^)  Reg.  v.  Lohett,  {Z)  Freman  v.  Pop^,(4)  Ex 
parte  Mercer,  In  re  Wise, {5)  referred  to. 

Application  under  section  435  of  the  Criminal  Procedure  Code  (  Act  V 
of  7898  )  to  8et  aside  >a  conviction  and  ^nience  fur  bouse  trespHhS  recorded  by 
Sao  Saheb  L.  N.  Bansing,  Fir»t  Class  Magistrate  of  Fooiia  Ciby. 

Lakshman  (  accused  No.  1  )  obtained  a  decree  against  one  Tnlajirao  Raje 
and  in  execution  took  out  a  warrant  of  arrest  against  him.  Early  in  the  mor- 
ning of  the  17th  Septembeir,  1901,  accompanied  by  his  sonf  accused  No  2  J  and 
some  servants  (  Nos.  3  to  7  )  and  a  bailiff,  he  went  to  Tulajirao's  house  to 
Execute  the  warront.  Finding  the  door  of  the  house  shut,  they  entered  his 
compound  by  passing  through  the  complainant's  house  without  his  consent  and 
in  spite  of  his  protest. 

The  complainant  thereupon  filed  a  complaint  against  all  the  accused,  and 
the  Magistrate  found  accused  Nos.  1  and  2  guilty  of  criminal  trespass  (  see 
section  441,  Indian  Penal  Code  ),  and  sentenoed  each  of  them  to  pay  a  fine 
of  Rs.  10. 

The  accused  Nos.  1  and  2  thereupon  applied  to  the  High  Court  under  its 
criminal  revisional  jurisdiction  to  set  aside  the  conviction, 

I  OrinuDal  Application  for  Revision  No.  29  of  1902. 
(1)  (1868)  L.  R.  3  Q.  B.  375.  (2)  (ISSl)  S  Q.  B.  D.  68.  (3)  (1839)  9  C.  A.  P.  466. 

(4)  (1870)  L.  R.  5  Ch.  688.  (5)  (1886)  17  Q.  B.  P.  290. 


Digitized  by 


Google 


r.  I..  S.  S6  Som.  6tS8  »9 

N,  M.  Samarth  for  the  accused:  -The  entry  into  complainant's  house  at^ 
fnbst  amounted  to  civil-trespass.  Sections  441  contemplates  the  entry  as  a  means 
to  another  act  and  regards  the  intention  with  which  it  is  made  in  relation  to 
that  act.  In  the  present  case  the  accused's  intent  was  not  to  annoy  the  com- 
plainant :  his  object  was  merely  to  effect  an  entry  into  the  house  of  the  com- 
plainant's neighbour.  See  J'n  tke  matter  of  Jotkaram  DavayW  ;  Queen-Em^ 
press  V  RayapalayachiW  ;  Ohunder  Nurain  v.  Farguharson^?)  ;  Beg.  v. 
VujeerW  ;  Imperatrix  v.  Oanpat  RamshetX^) 

0.  S.  Dandavale  for  the  complainant : — Here  it  is  found  as  a  fact  that 
the  entry  was  with  iuttnt  to  annoy,  and  the  complainant  was  in  fact  annoyed, 
for  he  at  once  repaired  to  the  police  station  and  lodged  a  complaint.  As  the 
entry  was  in  spite  of  complainant's  protest^  the  accused  must  be  presumed  to 
have  intended  the  annoyance  caused  by  his  entry. 

Fulton,  J.  ; — This  is  an  application  to  set  aside  a  conviction  for  house 
trespass  on  the  ground  that  the  acts  proved  do  not  constitute  that  ofifence. 

The  Magistrate  has  found  that  aoeused  No.  1,  who  held  a  decree  against- 
a  certain  judgment-debtor,  went  with  his  son,  accused  No.  2,  and  a  Civil  Court 
bniliff  to  execute  a  warrant.  Finding  the  door  of  the  judgment-debtor's  bouse 
shut,  they  entered  his  compound  by  passing  through  the  complainant's  bouse 
without  his  consent  and  notwithstanding  his  protest.  On  these  &cts  the 
Magistrate  has  held  that  the  act  of  the  accused  amounted  to  criminal  trespass 
with  intent  to  annoy  the  complainant. 

In  support  of  the  application  Mr  Samarth  has  contended  that  there  was 
no  intent  to  anuoy^  and  that  though  the  act  may  have  constituted  a  trespass 
which  might  form  the  basis  of  a  ciYll  action,  it  did  not  amount  to  criminal 
tres()ass  as  defined  in  section  441  of  the  Indian  Penal  Code.  He  relied  on  the 
decision  of  the  Mndras  High  Court  in  Queen- ^/Wprcss  r.  Rayapadayachi,W  and 
pointed  out  that,  to  constitute  the  offence,  there  must  be  an  intent  to  annoy 
and  not  mere  knowledge  that  tbe  act  was  likely  to  annoy. 

Now,  it  cannot  be  disputed  that  mere  knowledge  of  the  possibility  of 
annoyance  resulting  from  an  act  of  trespass  is  not  sufficient  to  bring  the  case 
within  the  definition,  but,  at  the  same  time,  it  must  be  remembered  that  the 
word  '•  intent  "  cannot  be  read  as  if  it  were  identical  with  **  wish  "or "desire"^ 
Qhere  may  be  no  wish  to  annoy,  but  if  annoyance  is  the  natural  consequence  of 
the  act,  and  if  it  is  known  to  the  person  who  does  the  act  that  such  is  the 
natural  consequence,  then  there  is  an  intent  to  annoy.  Most  acts  in  the 
common  course  of  natural  events  and  human  conduct  lead  to  a  series  of  results, 
and  if  these  results  are  foreseen  by  the  person  doing  the  acts  they  cannot  be 
said  to  be  caused  unintentionally.  The  ultimate  object  may  be  something  dif« 
ferent,  but  the  person  intends  all  the  intermediak» results  which  he  knows  will 
happen  in  the  natural  course  of  events,  even  though  he  may  regret  that  they 
should  happen.  When  it  is  uncertain  whether  a  particular  result  wilHollow  (as- 
in  the  Madras  case  in  which  the  accused  hoped  to  keep  his  conduct  secret), 
there  may  be  no  intent  to  cause  that  resute  even  though  it  may  be  known 
that  the  result  is  likely.  But  it  seems  impossible  to  contend,  when  an  act  is 
done  with  a  knowledge  amounting  to  practica)  certainty  that  a  result  will 
follow,  that  it  is  not  intended  to  cause  that  result.  In  the  case  of  Queen  v. 
Hicklin  (6)  Mr.  Justice  Blackburn  said  :  '^  I  take  the  rule  of  law  to  be  as 
stated  b>  Lord  Ellenborough  in  Rex  v.  Dixon  (7)  in   the  shortest  and  clearest 

(1)  (1878)  2  Mad.  30.  (2)  (1896)  19  Mad.  240,  (8)  (1879)  4  Cal.  8)7. 

(4)  (1868)  Bombay  Unreported  Crimioal  GaaoB,  p.  la  (I)  (1888)  Gr;  Kol.  No.  4 

(S)  (1868)  L.  R.  8  Q.  B.  87$.  (7)  8  M.  ft  S.  at  p.  14k 


Digitized  by 


Google 


100  I.  L.B.  86  Boa.  609. 

manner  : '  It  is  a  oniveraal  prinoipal  that  when  a  man  is  charged  with  doing 
an  act  (  that  10,  a  wrongful  aot  withont  any    legal  justification  )  of  which  the 
probable  conseqnenoe  may  be  highly  injurions,  the  intention  is  an  inference  of 
law  resulting  from  the  doing  the  act.  *    And  although  the  appellant  may  have 
had  another  object  in  view^  he  must  be  taken  to  have  intended   that  which  is 
the  natural  oonseouence  of  the  act. "    Reference  may  also  be    made  to  similar 
remarks  of  Lord  Coleridge,  C.J.,  in  Qusen  ▼.  Martin  U)  and  to  Reg  y.  LohettW 
in  which  Littledale,  J.,  said : ''  "With  respect  to  the  intent  of  the  delendant,  a 
man  must  be  taken  to  intend  the  natural  consequences  of  what    he  has  done.  " 
Again  in  Freeman  ▼.  Pope,  W  Lord  Hatherley,  L.C.,  said  :    '*  It  would  never 
be  left  to  a  jury  to  And  eimplieiter  whether  the  settlor  intended  to  defeat^ 
hinder  or  delay  his  creditors  without  a  direction  from  the  Judge    that,  if  the 
necessary  effect  of  the  instrument  was  to  defeat,  hinder  or  delay  the  creditors, 
that  necessary  effect  was  to  be  considered  as  evidencing  an  intention  to  do  so.  ^ 
This  decision  was  referred  to  in  Ex  parte  Mercer,  in  re  Wise  W  the    effect  of 
which  was  to  show  that  the  presumption  is  not  conclusive,  but  may  be   rebut* 
ted     But  the  result  of  these  authorities  seems  to  me  to  be  that,  although  there 
is  no  presumption  that  a  person  intends  what  is  merely  a  possible  result   of  his 
aciion  or  a  result  which  though  reasonably  certain  is  not  known  to  him  to    be 
8O9  still  it  must  be  presumed  that  when  a  man  voluntarily  does  an  act,  knowing 
at  the  time  that  in  the  natural  course  of  events  a  certain  result  will  follow,    he 
intends  to  bring  about  that  result. 

In  the  present  case  when  the  anplicants  trespassed  on  the  complainant's 
house  not  withstanding  his  protest,  they  must,  as  reasonable  men,  have  known 
that  they  would  annoy  him.  They  were,  therefore,  in  our  opinion,  rightly 
oonvictetl  of  house  trespaai; 

We  dismiss  the  application. 

Applioatian  dunUeeed. 


1902.  April  14.  I.  L.  B.  26  Bom.  600. 

Before  Mr.  Justice  Oandy  and  Mr,  Justiee  Crowe. 

CAWASJI  MEBWANJI  SHROFF.  (Compijjnant)  v.  THE  GREAT 

INDIAN  PENINSULA  RAILWAY  COMPANY  (AoousiD).* 

Animals— Omelty  to  animals— Prevention  of  Cruelty  to  Animals  Aot  (Aot  XI  of  1890),    section  a 
—Police  Bombay  Town  (Aot  XLVIU    of  1860),  section   21— RaUway  Company— Master    and 
servant— Orimiual  Uahlity  of  master  for  his  servant's  aota— Goods  yard  of  a  railway— Pnblio 
plaoe. 
The  G.  I-  P.  Railway  Company   oarried  tweatv-seven   head   of  oattle^  from    Talegaon    to 
Bombay.    These  cattle  were  put  in  one  truok  by  their  owner  under  the  supervision  of  ttie  Com- 
pany's goods  olerk  at  Talegaon,  and  were  so  allowed  to  be  put    by  the  Company's  servants    at 
Talegaon,  in  spite  of  a  oircular  issued  to  them  by  the  Traffic  Manager  to  prevent  the  overcrowd* 
ing  of  oattle.    When  the  oattle  were  detrained  at  the  goods  yard  of  the  Company  at    Wadi  Bun* 
dar,  they  were  found  sufEering  from  the  effects  of   overcrowding.    The  Bombay  Society  for  the 
Prevention  of  Cruelty  to  Animals  prosecuted  the  Railway  Company   under  section  21  of  Act 
XLYIII  of  1800  and  section  8  (b)  of  the  Aot  for  the  Prevention  of  Cruelty  to  Animals  (  Aot  XI  of 
1890).    The  Presidency  Magistrate,  who  tried  the  case,  referred  to  the  wYgh  Ck>urt  the  following 
two  questions : 

(1)  (1881)  8  Q.  B.  D.  58.  (2)  (1889)  9  C.  &  P.  462  at  p.  466. 

(3)  (1870)  L.  B.  6  Ch.  «a8.  (4)  (1886)  17  Q.  B.  J>.  290, 

*  Grixiiftal  Refezenee  No.  24  of  1902. 
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(1)  Is  the  Company  liable,  under  the  ftbove  oirotunrtanoes,  for  thd*  tots  of  the  owner  of  the 
cattle  and  the  goodfi  clerk  at  Talegaon  under  seotion  3  (6)  of  Aot  XI  of  1890,  thougki  they  may 
have  no  knowledge  as  to  how  the  animals  were  oarrled  ? 

{2)  Is  the  Wadi  Bunder  goods  station  a  plaoe  aooessible  to  the  puhlio,  when  the  Company's 
orders  are  that  men  on  business  alone  should  be  admitted  there  7 

The  High  Court  answered  the  first  question  hi  the  negatlYa  and  the  second  in  the  affirmatiye. 

Aot  XI  of  1890  is  aimed  at  the  individual  who  actually  practises  the  cruelty,  and  it  was  sot 
intended  by  the  Legislature  to  make  a  master  penally  liable  for  the  act  of  his  servant  done  in  the 
course  of  the  servant's  employment,  and  certainly  not  when  the  aot  la  done  contrary  to  the^ 
orders  of  the  master. 

BsFEBENCE  made  by  P.  H.  Dastor^  Seosond  Presidency  Magistrate  of 
Bombay^  under  seotion  432  of  the  Criminal  Prooednre  Code  (  Aot  V.  of  1898  ). 

The  following  were  the  fiusts  as  set  forth  in  the  judgment  of  the 
Magistrate  : 

On  the  81st  January,  1902,  the  oomplainant  Cawasji  Merwanji  Shroff, 
the  Secretary  and  Treasures  to  the  Society  for  the  PreTcntion  of  Cruelty  to 
Animals,  saw  at  the  Wadi  Bundar  goods  station  of  the  Qreat  Indian  Peninsula 
Railway  a  wagon  laden  with  twenty-seven  cattle,  which  had  been  carried  in 
that  truck  all  the  way  from  Talegaon  to  Bombay.  The  cattle  were  packed 
tightly  together  :  one  was  found  lying  down  on  Hie  floor,  unable  to  rise  on  its 
legs,  and  was  being  trampled  upon  by  the  other  cattle.  It  appeared  that  the 
cattle,  when  detrained,  were  found  to  be  suffering  considerably,  and  were  so 
dazed,  weak  and  emaciated  as  to  walk  with  difficulty. 

These  cattle  had  been  put  into  the  truck  at  Talegaon  by  their  owner  in 
the  presence  and  under  the  permission  of  the  goods  clerk  at  the  Talegaon  railway 
station. 

The  Company's  servants  at  Talegaon  allowed  the  twenty-seven  cattle   to 

be  put  into  one  truck,  in  spite  of  the  following  circular  issued  by  the  Company 

to  its  servants  on  the  29th  October,  1901. 

A  complaint  having  been  reoeived  that  merohantfl  despatebing  oattle  at  the  wagm  rate  are 
in  the  habit  of  overcrowding  the  animals  to  such  an  extent  as  to  amount  to  omelty,  station 
masters  are  instructed  that  this  most  not  be  permitted,  and  farther,  any  station  mastes  en  r9uU 
who  may  see  oattle  loaded  in  a  wagon  in  snoh  numbers  as  to  oaose  him  to  believe  that  the  cattle 
are  suffering  therefrom,  must  report  the  matter  to  the  DIstriot  Traffic  Superintendent  in  whose 
district  the  loading  station  is  situated,  giving  the  stations  from  and  to  which  the  oattle  were 
being  carried  and  the  number  of  oattle  in  the  tniok.  Should  a  station  master  be  found  to  be 
permitting  overcrowding  which  will  amounlf  to  cruelty,  he  wlU  be  dealt  with. 

The  complainant  charged  the  Railway  Campany  under  section  21  of  the 
Police  Act  (  XLVIII  of  1860  )  with  cruelty  to  the  said  cattle  and  with  causing 
and  procuring  the  said  cattle  to  be  cruelly  ill-treated  and  abused,  and  also  under 
section  8,  clause  (6^,  of  Act  XI  of  1890  with  carrying  the  said  cattle  in  such 
a  manner  and  position  as  to  subject  them  to  unnecessary  pain  and  antifering.(i) 

[1]  the  foUowing  are  the  sections  : 

Act  XI  of  1S90,  deeUm  $. 

If  any  person  in  any  street  or  in  any  other  plaoe,  whether  open  at  ekxMd,  to  whioh  the 
public  have  access,  or  within  sight  of  any  person  in  any  street  or  in  any  such  other  plaoe  [a] 
orueUy  and  unnecessarily  beats,  overdrives,  overloads  or  otherwise  Ill-treats  any  animals,  or  [6] 
binds  or  carries  any  animal  in  such  a  manner  or  position  as  to  subject  the  animal  to  unnecessary 

gain  or  sufiering,  or  [e]  offers,  exposes  or  has  in  nis  possession  for  sale  any  live  animal  which 
(  sufiering  pain  by  reason  of  mutilation,  starvation  or  other  ill-treatment,  or  any  dead  animal 
which  he  has  reason  to  believe  to  have  been  kiUed  in  an  unneoessarily  cruel  manner,  he  shaU  be 
punished  with  fine  whioh  may  extend  to  one  hundred  rupees,  or  with  imprisoDinent  for  a  term 
whioh  may  extend  to  three  months,  or  with  both* 

AU  XLVIII  of  1800.  uetion  31. 

Whoever  orueUy  beats,  ill-treats,  abuses  or  tortures,  or  causes  or  procures  to  bMmelly  beaten, 
iU-tteated,  abused  or  tortured,  any  animal,  shall  for  every  such  ofiencebe  liable  to  a  fine  notexee- 
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The  Presidency  Stagiatrate  found  it  proved  that  the  cattle  were  cafriecf 
in  stich  a  manner  aa  to  amount  to  cruelty  ;  but  referred  the  following  two  ques- 
tions for  the  deoisions  of  the  High  Court  : 

1.  Is  the  Company  liable,  under  the  circumstances  narrated  in  the  judgment,  for  the  acts  of 
the  owner  of  the  cattle  and  of  the  goods  clerk  at  Talegaon  station,  under  section  3  (b)  of  Act  XI 
of  1890,  though  the  Company  may  have  had  no  knowledge  as  to  how  the  animals  wore  carried  ? 

2.  Is  Wadi  Bundar  goods  station  a  place  accessible  to  the  public,  within  the  meaning  of  seo^ 
lion  3  of  Act  XI  of  1890,  when  the  Company's  orders  are  that  men  on  business  alone  should  be 
admitted  there  7 

Branson  and  Jinnah,  with  Little  &  Co.,  for  the  Railway  Company  : — 
An  accused  person  cannot  be  criminally  punished  unless  the  ffietia  rea  is  proved* 
nor  can  he  be  found  guilty  of  a  crime  committed  by  his  servant :  JiUwt  v. 
Osborne  fi]  ;  Swan  v.  Sanders  (V  ;  Brown  v.  Foot  (3)  ;  Massey  v.  Morriss  W  ; 
Derbyshire  v.  Houliston  (5)  ;  Coppen  v.  AJcore  (  No  2  i^)  ;  Gttisholm  v.  Demi- 
ton  (7)  ;  Chundi  Ohum  v.  Empress.  (8)  A  Railway  Company  cannot,  there- 
fore, be  penally  liable  for  the  acts  of  its  servants  ;  and  the  lirst  question  ought, 
therefore,  to  be  answered  in  favoure  of  the  Railway  Company. 

As  to  the  second  question,  we  submit  that  the  Company's  goods  yard  at» 
Wadi  Bundar  is  a  public  place  :  Langrish  v.  Archer  (9)  ;  Gase  v.  Storey. (^^ 

Toung,  with  Bougkton  and  Byrne,  for  the  cumjjlaiudn.tijt  : — On  the  first 
question  our  contention  is  that  the  Company  is  responsible  for  the  acts  of  its 
servants  :  Smith  on  Master  and  Servant,  page  309  ;  Mayne^  Criminal  Law  of 
India,  2nd  Edition,  page  252.  In  the  present  case  the  Railway  Company  has 
delegated  to  its  servants  (  i.e.,  the  station  master  and  goods  clerk  at  Talegaon 
railway  station  )  the  responsibility  of  deciding  how  many  cattle  could  be  put 
in  a  truck  without  any  infringement  of  the  law,  and  if  these  servants  make  a 
mistake  the  Company  is  liable  :  see  Smith  on  Ma^^ter  and  Servant,  page  310  ;• 
Maxwell  on  Interpretation  of  Statutes,  pages  144-145  ;  Rex.  v.  Medley  (ii) 
Eex.y,Marsh.\^V 

Candy,  J, : — The  Second  Presidency  Magistrate  has,  under  section  432,. 
Criminal  Procedure  Code,  retierred  two  questions  of  law  under  the  following 
circumstances.  He  has  found  as  a  fact  that,  in  January  la^t,  twenty-seven 
head  of  cattle  were  carried  by  the  G.  I.  P.  Railway  from  Talegaon  (Poena 
District  )  to  Bombay  in  such  a  manner  as  to  subject  the  animals  to  unnecessary 
pain  or  suflfering. 

The  information  was  laid  by  the  Secretary  and  Treasurer  of  the  Society 
for  the  Prevention  of  Cruelty  to  Animals  under  section  21  of  Act  XLVIII  of 
I8G0  and  section  3  (&;  of  Act  XI  of  1890.  The  Magistrate  found  that  there 
could  be  no  conviction  under  section  21  of  Act  XLVIII  of  I860,  because  the 
cattle  were  put  in  the  truck  at  Talegaon  by  the  owner  of  the  cattle  under  tho 
supervision  of  the  goods  clerk,  and  the  Company  could  not  be  liable  for  the 
acts  of  its  servants  when  done  in  spite  of  a  circular  issued  by  the  Traffic  Manag- 
er to  station  masters  to  prevent  the  overloading  of  cattle,  and  contrary  to  the 
express  directions  it  contained.  The  Magistrate,  therefore^  held  that  unless  itr 
could  be  established  that  the  Company  either  encouraged  the  overloading  of  the 
truck,  or  knew  that  it  was  probable  that  the  truck  would  be  overloaded,  no 
mens  rea  could  be  established.    The  Magistrate  proceeded  : 

eding  one  hundred  rupees,  and  in  default  thereof  to  imprisonment  with  or  without  hard    labour 
for  a  period  not  exceeding  three  months. 

(1)  (1891)  66  L.  T.  378.  (2)  (1881)  60  L.  J.  (M.  0.)  67.  (3)  (1892)  66  L.  T.  649. 

(4)  (1894)  2  Q.  B.  412.  (6)  (1897)  1  Q.  B.  772.  (6)  (1898)  2  Q.  B.  306. 

(7)  (1889,  22  Q.  B.  D.  736.         (8)  (1883)  9  Cal.  849.  (9)  (1882)  10  Q.  B.  D.  44. 

(10)  (1669)  L.  R.  4  Bx.  319.        (11)  [1834]  6  C,  &-P.  298.  [12]   [1824]  2  B.  k  Q.  717. 
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Looking  aU©  fco  the  wording  of  section  21,  it  appears  to  be  the  intention  of  the  Legislature 
^t  toako  the  individual  who  actually  abuses  or  ill-treats  an  animal  liable  ;  and  separate  provision 
has  been  made  for  the  punishment  of  abettors  in  the  latter  part  of  the  same  section.  Section  3  [6] 
of  Act  XI  of  1890  is,  however,  altogether  dilferenb.  A  person  includes  a  company  or  corporation, 
and  the  only  question  that  the  Court  has  to  consider  is  who  carried  the  cattle. 

Then  after  quoting  the  case  of  Rex,  v.  MarshW  mentioned    in    Maine's 

Criminal  Law,  the  Magistrate  conchided  : 

It  is  clear,  therefore,  that  under  the  second  section  no  mens  rea  need  be  established,  and 
the  second  point  must  be  decided  against  the  Railway  Cjmpany. 

The  third  point  before  the  Magistrate  wa«  whether  the  gooda  yard  aft 
Wadi  Bundar  is  such  a  place  as  is  mentioned  in  section  3  of  Act  XI  of  1890. 
Section  3  relates  to  cTuelty  in  public  places.  The  magistrate  decided  this  point 
in  the  affirmative.  But  his  judgment  was  contingent  on  the  opinion  of  the 
High  Court  on  the  following  two  points  : 

1st — Is  the  Company  liable  under  the  above  circumstances  for  the  acts  of  the  owner  of  the 
•cattle  and  the  goods  clerk  at  Talegaon  under  section  3  (b)  of  Act  XI  of  1890,  though  they  may 
have  no  knowledge  as  to  how  the  animals  were  carried  ? 

$nd — Is  the  Wadi  Bundar  goods  station  a  place  accessible  to  the  public,  where  the  Gom- 
f  any*s  orders  are  that  men  on  business  alone  should  be  admitted  there  ? 

On  the  second  point  we  stated  our  opinion  in  the  affirmative  at  the  close 
Df  the  hearing.  There  is  clearly  a  distinction  in  the  Act  between  private 
places,  for  entering  which  a  warrant  would  be  necessary  (  see  sections  4,  5  and 
6  ),  and  public  places  (  see  sections  3  and  7  ).  The  goods  yard  is,  no  doubt, 
a  public  place.  The  public  may  have  a  limited  right  of  access,  but,  as  a  fact, 
no  one  is  prevented  from  going  inside  the  yard  (  compare  the  case  of -Ex  parte 
Kippins  (2). 

The  first  point  is,  however,  more  difficult ;  and  we  took  time  to  consider 
what  our  opinion  should  be.  At  the  outset  we  may  remark  that  by  the  terms 
of  tho  relereiice  wo  consider  that  our  o])inion  must  be  confined  to  the  question 
ik-l  out  by  tlio  Magisfrate,  which  is  briefly  whether  the  Railway  Company  is 
criminally  liable  under  section  3  {b)  of  Act  XI  of  1890,  ''  though  they  may 
have  no  knowledge  as  to  how  the  animals  were  carried.  "  We  express  no  opinion 
as  to  whether  **  cruelty  "  was  legally  established  in  this  case,  or  as  to  whether 
th^re  is  anything  repugnant  in  the  Act  to  the  word  *'  person  **  including  a 
corporation  like  the  Railway  Company.  The  Magistrate  has  formed  an  opinion 
on  these  points  without  seeking  our  advice.  Also  we  must  take  it  that  the  Magi- 
strate  has  found  as  a  f  ict  that  the  company  did  take  action  to  prevent  improper 
loading  of  cattle  on  its  trucks.  We  cannot,  therefore,  accede  to  the  argument 
of  Mr.  Young  for  the  prosecutor,  that  the  Company  must,  in  the  eyes  of  the 
hiw,  be  taken  to  have  mens  rea  because  it  had  delegated  to  its  servants  the 
responsibility  of  deciding  how  many  cattle  can  be  put  into  a  truck  without  cruelty. 
The  reason  given  by  the  Railway  official  in  bis  evidence  for  not  making  a  hard 
and  fast  rule  is  apparently  a  sensible  one.  Mo  doubt  there  are  cases  in  which 
a  master  may  be  penally  responsible  for  the  act  of  his  servent,  unless  he  can 
show  that  what  was  done  was  in  contravention  of  hifl  orders.  In  the  present 
case  we  take  it  that  the  cattle  were  put  into  the  truck  at  Talegaon  in  such  a 
manner  as  to  subject  the  animals  to  unnecessary  pain  or  saffering  *'  in  spite  of 
the  circular  and  contrary  to  the  express  direction  it  contained.  *'  There  thus 
being  an  absence  ofmens  rea,  direct  or  implied|  the  question  is,  can  the  carriers 
of  the  cattle  be  convicted  under  section  3  (b)  of  Act  XI  of  1890  ?  The  Company 
were  the  carriers  ;  there  can  be  no  doubt  about  that.  And  the  Magistrate  has 
found  as  a  &ct  that  the  cattle  were  carried  in  such  a  manner  as  to  subject  the 

(1)  (1824)  2  B.  &  C.  717.  P]    [1897]  1  Q.  B.  1. 
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animals  to  nntieoeBsary  paib  and  snflering^  owing  to  the  fiEU^it  ttiat  the  owner  of 
the  oattle-and  the  goods  olerk  at  T^iegaon  put  too  many  cattle  into  one  truck. 

With  a  view  to  aasibting  the  Court  in  forming  an  opinion  on  this  point 
the  learned  oounael  have  quoted  many  oases.  We  do  not  think  it  necessary  to 
go  through  these  in  detail  The  prinoiple  which  must  govern  the  point  will 
be  found  in  euoh  tezt-books  as  Maxwell  on  the  Interpretation  of  Statutes 
(  9rd  Edition  )  and  Mayne^a  Criminal  Law  of  India  (  2nd  Edition  ),  in  which 
reference  to  many  of  the  cases  quoted  will  be  found.  Speaking  generally,  the 
principle  is  that  a  man  cannot  be  conyicted  of  a  criminal  offence  unless  he  has 
a  guilty  mind.  But  in  many  oasen  knowledge  (  aoienter  mens  rea  )  is  not 
necessary  and  the  true  test  is  to  look  at  the  object  of  the  Aot^ 
and  to  see  how  &r  knowledge  is  of  the  essence  of  the  offence  created.  Act 
XI  of  1890  was  passed  because  it  was  deemed  ezpendient  to  make  "  further 
provision  for  the  prevention  of  cruelty  to  animals  "  But  there  is  no  indication 
in  the  Aot  that  any  part  of  the  further  provision  was  to  create  an  offence 
apart  flrom  any  knowledge  on  the  part  of  the  offender.  The  object  of  the  Act 
apparent  on  the  fiioe  cf  it,  was  to  consolidate  and  bring  into  one  enactment  the 
provisions  of  various  local  Acts»  and  to  remove  the  anomaly  in  the  general 
piTovision  of  the  law  (  section  84  of  Act  V  of  1861  )  which  was  confined  to 
roads  or  streets  in  towns,  and  to  acts  whiob  caused  obstruction,  inconvenience, 
t§o,,  to  residents  and  passengers. 

The  first  penal  section  is  section  8.  Clause  (a)  was  apparently  with 
some  slight  variation  taken  from  section  21  of  Act  XLVIII  of  1860  (  which 
with  certain  unrepealed  sections  of  Act  XIII  of  1856  formed  the  Police  Act 
of  the  Presidency  Towns  \  and  it  was  apparently  based  on  section  2  of  the 
English  Aot  jfor  the  prevention  of  ortielty  to  animals  (  Stat.  12  and  13  Vio.,. 
0.  §2  ). 

The  Presidency  Magistrate  held  that  looking  to  the  wording  of  sectioi> 
21  of  the  Polioe  Act  it  appears  to  be  the  intention  of  the  Legislature  to  make 
the  individual  who  actually  ill-treats  an  animal  liable.  This  is  apparently  a 
oorrect  view,  and  there  is  no  reanon  why  it  should  not  be  equally  good  for 
oiauee  (a)  of  section  8  of  Act  XI  of  1890.  The  *'  causing  or  procuring  "  is  not^ 
inserted  in  clause  (a\  because  by  the  present  definition  of  ^  offence  "  (which 
was  not  law  in  ISiSO  )  in  seotion  40  of  the  Penal  Code,  this  is  covered  by 
«  abetment.  "  The  words  of  section  2  of  18  and  18  Vic.,  c.  92,  touch  only  the 
person  who  aetuallv  does  the  aot  of  cruelty:  see  PamU  v.  Knight  (i)  and 
:^liot  V.  Ofibome  W.  The  same  rale  would  hold  good  with  reference  to 
clai»e  (a)  of  seotion  8  of  Aot  XI  of  1890,  which  was  not  made  applicablo  to 
Bombay,  because  the  corresponding  seotion  21  of  Act  XLYIII  of  1860  i» 
applicable. 

Then  we  oome  to  clause  (6)  of  seotion  3  of  Aot  XI  of  1890.  That  is  ap. 
parently  taken  from  seotion  12  of  the  English  Act  (12  and  13  Vic,  c  92  ),  the 
wording  of  which  is  **  if  any  person  shall  convey  or  carry  or  cause  to  be  convey- 
ed or  carried  in  or  upon  any  vehicle  any  animal,  &c."  The  words  of  the  Indian 
Aot  are  **  binds  or  carries  any  animal,  sc.''  The  addition  of  the  word  ''  hinds'* 
«nd  the  omission  of  all  mention  of ''  vehicle  '^  at  first  sight  seem  to  show  that 
the  framer  of  the  Indian  Aot  had  prinvarily  in  his  mind  the  notoriously  cruel 
manner  in  whicdi  birds  are  sometimes  tied  up  and  carried.  But  he  may  have 
purposely  used  the  general  expression  '*  binds  or  carries  "*  in  order  to  include 
any  kind  of  earring,  whether  by  hand  or  conveying  in  or  on  a  vehicle.    There 
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fc,  however,  tio  indication  tbat  a«i  regards  this  "  cmelty  "  he  wished  to  draw  a 
distinction  between  clauses  (a)  and  (6)  and  to  make  a  carrier  penally  liable 
under  clause  (6).  thousfh  the  cruelty  was  practised  contrary  to  his  explicit 
directions.  Similarly  claiifie  (c)  of  section  3  seems  to  be  aimed  at  the  individual 
who  actually  offers,  exposeSj  &o.  Mr.  Young  argued  that  as  regards  the  form- 
er part  of  this  clause  scienter  would  be  immaterial,  because  by  the  word 
•*  which  he  has  reason  to  believe  "  in  the  latter  part  scienter  would  be  material. 
We  do  not  agree  with  this  argument.  We  do  not  think  that  a  clause  can  be  so 
Rplit  up,  and  that  without  express  words  the  Legislature  must  be  taken  to  have 
intended  to  make  penally  liable  a  person,  who  technically  through  his  servants 
18  in  possession  '*  of  live  animal  which  is  suffering  pain,  &c./'  though  he  may 
he  ignorant  of  the  f^ct,  and  the  servants  in  so  doing  may  have  acted  contrary  to 
his  explicit  instructions. 

Sections  4  and  5  are  obviously  aimed  at  the  individual  who  doe^  the 
cruel  ai3t.  It  was  contended  that  because  in  the  latter  part  of  clause  (1)  of 
section  6  and  in  section  7  the  words  •*  permits  "  or  "  wilfully  permits  "  are 
found,  therefore  in  the  sections  in  which  those  words  are  not  found  eeienter  ia 
unnece^^MHry.  We  Cannot  agree  with  this  contention.  Tike  section  4:  Ruppa<« 
tke  owner  of  a  large  dairy,  in  which  one  of  the  employers,  in  the  course  <»f 
his  employment,  perfor»ns,  the  operation  called  phuka ;  the  servant  would  he 
liable  under  section  4,  but  would  the  master  also  be  liable  ?  Our  conclusion 
Crom  a  general  consideration  of  the  Act  is  that  it  is  aimed  at  the  individual 
who  actually  pracuiseis  the  cruelty,  and  that  it  was  not  inteoded  by  the  Legisla- 
ture to  make  a  master  penally  liable  for  the  act  of  his  servant  done  in  thu 
course  of  the  servant's  employment,  and  certainly  not  when  the  act  is  done 
ooutrary  to  the  orders  of  the  master.  Whether  a  corporation  like  the  Q  !•  P. 
Railway  Company  would  be  liable  under  section  3(6),  if  it  were  proved  that  the 
Company  had  been  negli&[entand  had  actually  connived  at  the  act  of  the  servant, 
i»  a  question  which  does  not  arise  in  the  present  ca^e.  But  having  regard  to 
the  circumstances  um\  facts  found  by  the  Prewidency  MagistratOi  we  think  that 
our  opinion  on  the  Hrst  point  should  be  in  the  negative.  Such  an  opinion 
does  not  render  the  Act  ineffective  for  its  avowed  purposes.  The  very  judj(- 
ment  on  which  the  Presidency  Magistrate  relied  (  Hex  v  Marsh  (l)  in  a  pas- 
sage quoted  by  Mr.  Mayne  but  not  copied  by  the  Magistrate,  shows  that  the 
defence  in  the  present  case  might  be  good.  And  as  Kayley,  J„  said  in  the 
same  case,  **  under  this  enactment  the  party  charged  must  show  a  degree  of 
igoorance  sufficient  to  excuse  him."  In  short,  the  judgments  clearly  import 
that  if  the  defendant  could  have  satisfied  tht?  jury  of  his  ignorance,  it  would 
have  been  a  defeucn,  though  the  worl  *'  kuowingly"  was  not  in  the  statute :  see 
per  Brett,  J.,  in  Qasen  v.  Prince,  C^) 

Thus,  the  case  relied  on  by  the  Presidency  Magistrate  is  really  against 
the  view  which  he  took.  We  direct  the  record  and  proceedings  to  be  returned^ 
with  our  opinion  on  the  first  pjint  in  the  negative,  on  the  second  point  in  the 
affirmative. 


1902.  May  8.  I.  L.  B.  S6  Bom.  641. 

Before  Sir  L.  H.  Jenkins,  Chief  Justice,  and  Mr.  Justice  Batty. 
EMPEROR  v.  WALLl  MUS8AJI.I 

OambUng— Prevention  of  (Gambling  Act  [Bombay  Act  IV  of  1887],  section  S— power  of  Mixinf 
money  *  fonnd  therein  ' — Interpretation. 

(1)  (1824)  2  B.  A  C.  717.  [2]    [1876]  L.  R.  2  C.  0.  164  at  p.  162. 

I  Criminal  Application  for  lieyision  No.  36  of  1902. 
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Thtf  power  ot  Mfsing  mbneV  found  !n  »  guding  house  under  sectie»  8  of  ^emlmT  lei  YV^ 
1887  does  not  extend  to  money  lotmd  on  the  persons  of  those  who  may^ftt  the  time  be  in  sneli 
gpUDoing  hoose. 

Appucation  nnder  section  435  of  the  CrimiDal  Procednre  Code  (  Act  T 
of  1898  )  for  the  reyision  of  convictioDs^  and  sentences  paseed  hj  Rao  Sahadm' 
A.  O.  Kotwal,  First  Glass  Magistrate  of  Thana. 

Walli  Mussaji,  accused  No.  1,  was  charged  nnder  the  Prevention  of  Oamb-- 
ling  Act  (  Bombay  Act  IV  of  1887  )  with  keeping  aooiomoQ  gaming  house  a^ 
SiUta  Cruz,  and  accused  Nos,  1-—37  with  gaming  in  the  said  house. 

The  trial  ended  in  the  conviction  of  accused  Nos.  1—5,  6,  9—28,  and 
87,  who  were  vHriously  sentenced  and  lined,  the  Magistrate  also  ordered 
"  the  money  found  on  the  persoifs  of  t^he  accused  oonvieted  to  be  seized  and* 
forfeited  to  Government  under  section  8  of  the  Act." 

The  accused  applied  to  the^  High  Comrt  under  its  Criminal  Re  visional 
Jurisdiction  under  section  435  of  the  Ciiminal  Procedure  Code  (Y  of  1898). 

R.  R.  Demi  for  the  accused  ; — The  Magistrate  has  no  power  to  forfeit  the^ 
money  found  on  the  persons  ot  the  accused*  under  section  8  of  the  Preventiott 
of  Gambling  Act  (Bombay  Act  IV  of  1887).  Section  6  of  the  Act  gives  the 
power  of  seizure,  and  under  section  G  (c)  the  poWer  is  Hmited  to  the  seizure  of 
money  found  in  the  gaming  house  aiid  not  on  the  persons  of  those  found  therein. 
Section  8  distinguishes  between  things  **  foimd  therein  "  and  •'found  on  tfta 
persons  of  those  found  therein,'*  Under  section  G  (d)  thf^  pirsonH  of  those  found 
in  the  gaming  house  may  be  searched,  but  there  is  nothing  in  section  6  or 
section  8  to  authorize  the  seizure  of  money  found  on  them. 

Rao  Bahadur  Vasudeo  /.  Kirtikar,  Government  Pleader,  for  the  Crown:— 
The  money  found  on  the  persons  oftho.se  found  in  a  gaming  house  would  be^ 
money  found  therein  :  the  words  "with  all  money  found  therein"^  in  the  second* 
paragraph  of  section  8  of  the  Prevention  of  Gambling,  Act,  therefore,  give- 
power  to  a  Magistrate  to  forfeit  such  money. 

Per  Curiam  : — Following  on  a  conviction  under  the  Bombay  Prevent 
tion  of  Gambling  Act,  1887,  the  Magrstraro  has  ordered  the  money  on  the 
persons  of  the  accused  to  be  seized  and  forfeited  under  section  8  of  that  Act, 
and  we  are  a«<ked  to  set  aside  this  order  in  revision.  Under  that  section  » 
Magistrate  may  '*  on  the  conviction  of  any  person  for  opening,  keeping  or  using* 
a  common  gaming  house,  or  phiying  or  gaming  therein,  or  being  present  thereirr 
for  the  purpose  of  gaming,  order  all  moneys  seized  therein  to  be  forfeited."" 
The  power  of  seizure  is  conferred  by  section  G,^  which  empowers  any  Magistrate 
"*  upon  any  complaint  made  before  him  on  oath  that  there  is  rea^'on  to  suspect" 
any  house,  room  or  place  to  be  used  as  a  common-  gaming  house,"  and  uponr 
satisfy iog  himself,  as  the* section  prescribes,  to  authorisse  certain  specified  officers 
"  to  seize  all  instruments  of  gaming  and  all  moneys  and  securities  for  money 
and  articles  of  value  reasonably  suspected  to  have  been  used  for  the   purpose  of 

framing  which  are  found  therein."  The  power  of  seizing  money,  therefore,  ie 
imited  to  **  moneys  which  are  found  therein".  But  it  is  apparent  from  section 
8  that  the  expres^on  ''found  therein"  is  used  in  contrast  witlt  the  phrase  found 
*^  on  the  person  of  those  found  therein  "  so  that  on  the  phraseology  of  the 
section  we  hold  that  the  power  of  seizing  money  does  not  extend  to  that  found 
on  the  person.  That  this  is  so,  is  made  clear  beyond  doubt  by  sub-section  (d) 
of  section  8,  which  gives  the  authorized  officers  power  '*  to  search  all  parts  of 
the  house,  room  or  place  which  he  shall  have  so  entered  when  he  shall  have 
Mason  to  believe  that  any  instruments  of  gamingare  concealed  tkeroiQ>.aad*la» 
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tfhe  p^ffODt  oFthose  whom  ^e  shali  so  find  therein,  or  take  into  custody  and  to 
^eize  and  take  possession  of  all  instruments  of  gaming  found  upon  such  search/* 
l^is  is  the  only  power  of  searching  the  person,  and  it  is  clear  there  is  no  power 
%o  seize  money  found  on  the  person  in  such  search. 

The  Magistrate's  order  as  to  the  moneys  found  on  the  person  is,  therefore, 
illegal,  and  must  b^  6>et  as^ide,  and  the  money  mutt  be  restored  to  those  from 
"whom  it  has  been  taken. 


1901  August  19.  1.  L.  &.  1^6  Bou.  786. 

Before  Ulr,  JusHee  Crowe  and  Mr.  Justice  B<Uty. 
mSE  BAL  GANGADHAR  TILAK.  | 

Fraoti6e-^Prooedare — Sanction  to  prosecute  —Stay  of  eriminal .proceedings  pending   disposal  o! 

oivil  suit— High  Goutt— itevidion^-Oiittinal  Pvooedute  Ood&(  Act    V   of  1896  )>    sections  489, 

195,  476. 

Thb  High  Court  is  cdmpetent,   hi  the  ^xefolse  of  its  revisional^wer  under  seotioa  439  of 

the  Criminal  Procedure  Oode  (Act  Vx}f  1898),  to  interfere  nvHh  an  order  made  hj'%  subordinate 

*€o«irt  under  seotion  476  of  the  Cnminal  Procedure  Code  •(  Act  V  of  1898  )  directing  the    prosecu* 

(Eion  of  any  person  for  the  oftenoes  referred  to  in  ihat  section. 

The  High  Court  in  this  case  refused  to  stay  criminskl  proceedings  directed  by  a    subordinate 
Court  under  section  476  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  )  until  an  appeal   in  th« 
*«inl  suit  in  oonnection  -v^ith  which  the  criminal  charges  were  made  had  been  decided. 

(Note)  this  case  is  R:  26  All.  249;  1904  All  W.  N.  15. 

At»PLiCATiOK  to  stay  criminal  proceedings  against  the  upplicant  pending 
tti  appeal  in  acivii  ^uit. 

The  applicant,  Bal  Oangadliar  Tilak/and  others,  obtained  probate  of  a 
certain  will  Subsequently  a  suit  was  brought  against  them  in  the  District 
Court  at  Poona  to  have  the  probate  revoked,  and  after  a  trial,  the  ?udge  passed 
•a  decree  revoking  the  .probate.  Ho  also,  under  section  476  t)f  the  Oriminal 
Procedure  Code  (  Act  V  of  1898  y,  made  an  oriler  sanctioning  the  prosecution 
'of  the  applicant  tor  oRences  under  sections  19G  and  2-11  of  the  Indian  Penal 
Code  (  Act  XLV  of  1860  )  commuted  by  the  applicatft  in  the  course  of  the  aui% 
tor  revobatiou  of  probate. 

The  applicant  appealed  to  the  fiigh  Gonrt  agaiMlt  the  decree  of  tlie 
District  Court  revoking  the  probite  and  then  applied  for  a  ^ny  of  the  criminal 
proceediugfi  sanctioned  against  him  ^pending  the  disposal  by  the  Sigh  Court 
-of  the  appeal  in  the  probate  suit. 

The  High  Courfr  granted  a  i^ule  ntn. 

Branson  (with  him  D.  A.  iChare)  for  the  applicant,  in 'lupport'of 'the  nile. 

Scott  (  Advocate  General  )  (  with  hiw  the  Qovernment  Pleader  )  for  the 
'Crown  to  show  cauiae. 

Cbo^i^,  J. :— The    Advocate  General^   instructed  ^by  Che  Government 

Pleader,  appeared  to  show  cause  against  the  rule  granted  by  Candy  and  Pulton, 

JJ.,  for  stay  of  criminal  proceedings  and  ad  interim  Stay  until  the    hearing  of 

^he  civil  appeal  (  No.  88  of  W(KJ  )  against  the  order  in  the  miscellaneous  '\ppli- 

uation  No.  112  of  1901  under  Act  V  of  L«81.  Mr.  BMo^on  and  &k..D.nA.  Kbara 

•appeared  to  supoort  the  rule. 

The  first  question  which  arises  is  whether  IheHigh  Court  has  jurisdiction' 
to  interfere  and  direct  a  stay  of  proceed ing5».  It  was  contended  by  the  Advocate 

I  Cnminal  Ayplioatien  fer  Reviu«B,  No.  S4  ot  190^. 
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General  on  the  authority  of  Ram  Peraad  Hazarfe  ▼.  SoomtUhra  Dahee,  W 
which  was  decided  by  a  FnV  Bench,  that  the  High  Court  could  not  entertain  an 
appeal  against  an  order  of  a  Court  under  section  170  of  Act  XXV  of  1861,  and 
that  as  a  Court  of  Revision  it  could  not  reverse  such  order  on  the  gronnd  Aat 
it  was  not  warranted  by  the  facts,  for  as  a  Court  of  Elevision  it  oonid  not  ve?ei¥e 
an  order  except  for  error  in  law.  Sir  Barnes  Peacock,  who  delivered  the  judg- 
ment of  the  Court,  went  on  to  say  :  If  the  Court  as  a  Court  of  Appeal,  or  as  a 
Court  of  Revision,  cannot  reverse  or  alter  such  an  o«der,  I  cannot  see  any  inhe- 
rent authority  which  it  has  to  stay  proceedings.  "  A  similar  view,  as  far  as  the 
power  to  reverse  or  alter  such  an  order  is  concerned,  was  held  on  a  Full  Bench 
decision  of  the  Allahabad  High  Court  in  Barhat-iU'lah  Khan  v.  Rennu  W 
Thede  oases  have  reference  to  th^  law  hs  it  existed  prior  to  the  parsing  of  the 
Criminal  Procedure  Code  of  1882,  The  learned  counsel  ftirther  relied  on 
Queen- Evipr 688  v.  Raohctppa.i^)  where  it  was  held  that  in  the  case  where  a 
complaint  is  made  by  the  Court  itself  under  seoiion  476  of  ttie  Criminal 
Procedure  Code  a  superior  Court  has  no  power  to  set  it  aside. 

The  recent  decisions  of  all  the  High  Courts,  however,  are  unanimous  in 
holding  that  the  High  Court  is  competent  in  the  exercise  of  its  revisionid 
powers  to  interfere  with  an  order  of  a  subordinate  Court  made  under  section  476 
directing  the  prosecution  of  any  person  for  offences  referred  to  in  that  section. 
It  was  held  in  Khepu  NcUh  v.  Orish  Ohunder  W  Tihat,  under  the  powers 
conferred  by  section  439,  the  High  Court  has  jurisdiction  to  alter  or  reverse 
any  suoii  order .  In  exercising  its  powers  of  revision  the  High  Court  has  the 
powers  conferred  on  a  Court  of  Appeal  by  section  423.  This  ruling  was  foU 
k>wed  in  Ohaudhari  Mahomed  Izharul  Huq  v.  Queen- Empreas,  (*)  where  ii 
was  held  that  '^  the  High  Court  has  jvirisdiction  to  interpose  in  the  case  oCan 
order  made  by  a  Court  under  section  476  of  the  Criminal  Procedure  Code,  and 
has  also  the  power  to  determine  whether  the  discretion  given  by  that  section 
has  or  has  not  been  pronerly  exercised."  To  that  judgment  Bampini,  J^  was  a 
party.  In  a  later  case,  Ra^  Kumari  Behi  v.  Bama  Sundari  Debt,  W  the 
High  Court  granted  a  rule  to  show  cause  why  the  criminal  proceedings,  initiat- 
ed under  the  provisions  of  section  476,  should  not  be  stayed  until  the  drcision 
of  a  civil  suit.  The  rule  was  argued  before  Ghose  and  Rampini;  JJ.  ••  The 
Court  held  that  the  rule  should  oe  discharged  Rampini,  J.«  was  of  opinion 
that  it  would  not  be  right  to  postpone  the  criuiinal  proceedings  till  after  ihe 
termination  of  the  civil  suit,  and  following  the  Full  3ench  decision  in  In  Uie 
matter  of  Ram  Promd  Hazra  W  held  that  the  Court  had  no  power  to  dirett 
that  criminal  proceedings  should  be  stayed  until  the  disposal  of  a  civil  appeal 
in  which  the  question  at  issue  in  the  crin^nal  proceedings  should  be  decided. 
Ghose,  J.,  though  agreeing  in  the  view  that  the  rule  should  be  discharged, 
differed  from  his  learned  colleague  as  to  the  powers  of  the  HSgh  Court  to  inter- 
fere with  an  order  for  prosecution  made  under  section  476,  having  regard  (o 
the  change  of  the  law  effected  by  section  439  of  the  Code  of  1,882  in  respect  of 
the  levisional  poweis  of  the  Court. 

In  the  matter  of  the  petition  of  Mathura  Das  (8)  it  wa»  held  by  Aikraan, 
J.,  dissenting  from  Queen  v.  Raohappa,  (9)  that  the  Hi^h  Court  has  power' 
under  section  439  of  the  Code  to  consider  the  propriety  of  an  order  which 
ptirports  to  be  passed  under  section  476  of  the  Criminal  Procedure  Code. 

-u-^ ^ — — . 
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In  Queen- Empreaa  v.  Srinivasalu  Naidu  W  a  Ful?  Bench  of  the  Madras 
Bigh  Court;  held  that  a  Hif2[h  Court,  as  Court  of  BeviAioD,  has  power  noder 
sefition  439  to  revoke  an  order  made  by  a  subordinate  Court  under  section  476 
of  the  Code  of  Criminal  Procedure. 

To  come  now  to  the  Bombay  ca*ies.  The  view  taken  by  the  Judges  in 
Queen- Empress  v  Hachapjya,  W  referred  to  above,  wa^  that  the  High  Court 
ha«1  no  |»owi3r  to  revise  an  order  under  section  476.  In  In  re  Shri  Nana 
Maharaj  (^)  the  Bombay  High  Court  disposed  of  an  application  to  stay  criminal 
procoerHngH  pending  civil  litigation.  The  High  Court  de<?lined  to  make  any 
order  interfering  with  the  discretion  ot  the  Subordinate  Judge  ;  but  Jardine,  J.^ 
remarked  that  the  Court  had  often  acted  on  the  principle  that  criminal  proceed* 
ings  should  not  go  on  during  the  pendency  of  civil  litigation,  following  Qtta4i» 
v.  lughfhn  W  and  RfX  v.  Simmons,  (5)  and  added  that  the  principles  ihera 
enunci  tted  ought,  in  thoir  opinion,  to  ^uide  the  future  action  ofthe  Subordinate 
Judge  under  section  476  and  of  any  Magistrate  to  whom  he  may  send  the 
accused. 

The  latest  ruling  of  the  Bombay  High  Court  is  that  in  Queen-Empress  v^ 
Nusserwanji,  an  unreported  case,  but  printed  at  page  895  of  Mr.  Batanial 
Banchhoddats'  volume  of  "  Unreported  Criminal  Cases  of  the  High  Court  of 
Bombaj ."  The  learned  Judges,  Ranade  and  Fulton,  JJ.,  there  held  that  the 
High  Courti  had  jurisdiction  to  deal  in  revision  with  an  order  passed  by  a 
subordinate  Court  under  section  476,  Criminal  Procedure  Code,  directing  an 
enquiry  into  an  alleged  offence  punishable  under  section  19S  of  the  renal 
Code.  The  Court  there  pointea  out  that  there  had  been  conflicting  decisions 
on  the  point  of  jurisdiction  which  it  was  not  easy  to  reconcile,  and  after  review- 
ing the  cases  followed  the  Calcutta  and  Allahabad  High  Courts  in  holding  that 
they  had  jurisdiction,  under  section  '139,  to  revise  orders  passed  under  section 
476  to  the  same  extent  that  they  have  in  respect  of  orders  passed  under  section 
195  sanctioning  prosecution  for  certain  offences  ;  which  power  of  interlerence 
was  to  be  exercised  wibh  a  view  to  see  if  the  discretion  of  the  subordinate 
Courts  has  been  properly  exercised. 

A  review  of  all  the  rulings  cited  above  shows  that  all  of  the  High  Courts 
concur  in  the  view  that  the  power  of  revision^  conferred  by  section  439  of  the 
Criminal  Procedure  Code,  extends  to  orders  passed  under  section  476  of  the 
Criminal  Procedure  Code.  On  this«  point  now  it  is  clear  that  no  conflict  exists. 

The  next  question  for  consideration  is  whether  the  High  Court  has  power 
to  order  a  stay  of  the  criminal  proceedings  in  a  complaint  respecting  the  offences 
of  perjury,  making  and  using  false  documents,  and  making  a  false  complaint  to 
a  Magistrate,  pending  the  disposal  ofthe  appeal  preferred  to  this  Court  against 
the  order  in  application  No.  112  of  1901  under  Act  V  of  1881.  The  petition 
alse  includes  a  prayer  for  ^^tay  of  criminal  proceedings  pending  the  decision  in 
the  Court  of  the  First  Class  Subordinate  Judge,  Poena,  in  suit  No.  358  of  1901, 
but  the  last  prayer  was  not  piessed  at  all  by  Mr.  Branson.  Apart  from  the 
remarks  of  Jardine,  J.,  in  In  re  Shri  Nana  Maharai  (3)  we  have  been  unable 
to  find  any  authority  in  the  decisions  of  this  Court  bearing  on  the  point.  In 
the  Full  Bench  Calcutta  case.  In  re  Ram  Prosad  Uazra^  W  Macpherson,  J., 
while  expressing  his  entire  concurrence  with  the  opinion  of  the  Chief  Justice, 
ob.-'erved :  '*  1  may  add  that  considering  the  Legislature  has  thought  fit  to 
empower  Courts  in  their  discretion  to  direct  criminal  prosecution  of  persons  who 
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comrftit  certain  offences  in  the  course  of  proceedings  before  those  OonrtS,  1> 
would,  as  it  seems  bo  roe,  almost  amount  to  an  absurdity  if  a  proaeciition,  so 
ordered  to  be  had,  were  to  be  suspended  merely  because  an  apjieal  is  pending 
from  the  decree  made  in  the  suit  in  the  course  of  which  the  act  or  omisoioit 
which  is  the  subject  of  the  prosecution  was  committed.  "  In  the  recent  case  of 
Eaj  Kumari  Debi  v.  Bunia  Sundari  t)ebi^  (i)  Rampini,  J.,  remarked  :  '  The- 
petitioner  being  the  plaintiff  hai  the  command  of  the  civil  suit.  She  can  pro«^ 
long  the  proceedings  in  it  at  her  pleasure,  ao^  if  the  prosecution  of  the  Crimi- 
nal proceedings  against  her  are  made  dependent  on  the  ^oseciAion  by  her  of 
the  civil  suit,  it  i»  scarcely  to  be  expeoted,  I  think,  that  sh^  will  be  expeditious 
in  bringing  this  ci^il  suit  to  an  end.  In  these  cjrcumst  inces  1  do  not  think  it- 
would  be  right  to  postpone  the  crimirftl  proceerlings  till  after  the  termination  of 
the  civil  suit."  And  Qhosey  J.,  whose  opinion  stands  alone  tha^  t*e  Court  hat 
puwer  to  stay  crim^aal  proceeding*  having  regard  to  the  large  powet*  it  posses- 
ses under  section  439  of  the  Criminal  Procedure  Code,  uiader  section  15  of  the 
Charter  Act  and  sections  28  and  29  of  the  Letters  Patent,  if  a  Sufficient  cause 
in  that  behalf  is  made  out,  goes  on  to  observe  !  "At  the  same  time  I  feel 
bound  to  SHy  that  when  the  Legisltiture  has  given  to  a  Magistrate  the 
power  to  regulate  the  procee<Kngs  in  his  own  Courts  the  discretion  should 
ordinarily  be  left  to  «he  iSagistrate  either  to  stay  proceedings  or  not,  as  he 
in  the  •circumstances  of  the  case,  may  think  it  right  and  proper."  Comment^ 
ing  on  the  'decision  of  th^  Bombay  High.  Court  in  /n  re  l)tvji  valad  Bha* 
vani  (^)  the  same  learned  Judge  remarks^  **  f  am  not  myself  prepared  to  sa^ 
that,  as  a  general  rule,  a  proceeding  in  a  Criminal'  Court  should  be  stayed 
pending  the  decision  of  a  civil  suit  m  regard  to  the  same  subject-matter*;, 
but  what  I  think  I  n^ijtbt  properly  say  is  that  ordinarily  it  is  not  desirable^, 
if  the  parties  te  the  two  proceedings  are  ISMbstantiaily  the  same  and  the  prose* 
oution  before  the  Magistrate  is  but  a  private  prosecution,  and  l!he  issues  in  the 
two  Courts  ate  -subsrautially  identical,  that  both  the  cases  should  go  on  at  one 
and  the  s^me  time."  In  the  case  reported  in  In  re  f/evji  valai  nliavani  (2} 
l»heir  Lordships  said  ;  "  No  Soubt  this 'Court  has  often  acted  on  the  prinqjpfe 
that  cii  ainul  proceedings  should  not  go  on  during  the  pendency  oi  civil  litiga* 
tiou  regarding  thei^ame  subject-matter.  But  we  do  not  think  that  this  is  an 
invariable  rule  ";  and  in.  that  case  this  Court  refused  to  interfere.  Looking 
to  the  woids  of  section  ¥76  it  is  quite  dear  tfiat  a  Mttgistrate  is  bound  te- 
proceed  with  the  investigation  of  a  case  sent  to  him  ly  a  Civil  Court.  The 
words  are  peremptory  ^  such  Magistrate  shall  thereupon  proceed  according  to 
law  and  as  if  upon  complaint  made  and  recorded  umier  section  200." 

To  cf^me  now  to  the  merits  ot  this  particular  case^  the  question  i«  whether 
any  grounds  ha^e  been  shown  why  proceedings  should  be  stiqred.  Action  435 
of  the  Criminal  Procedure  Code  is^  no  doubt,  of  the  wide.^  operation  and  enables 
the  Court  to  examine 'the  record  of  any  proceeding  before  any  inferior  Criminal 
XTourt  for  the  purpose  of  satisfying  itself  as  to  the  correctness,  legality  or  propri- 
ety of  any  order  of  such  inferior  Court,  it  is  not  contendrd  that  the  ordeft 
is  incorrect  or  illegal,  and  the  only  ground  on  which  its  propriety  is 
impugned  is  that  it  directs  an  inquiry  into  certain  alleged  offences,  while, 
as  a  matter  of  fact,  a  civil  appeal  is  pending.  The  Court,  if  such  an  offence  ae^ 
is  described  has  been  comuatted  before  it  or  is  brought  to  its  notioe  in  the  course 
of  a  judicial  proceedmg,  is  justified  in  taking  immediate  action;  and  it  seems  te 
us  in  the  highest  degree  desirable  that  the  inquiry  should  be  conducted  both  iu 
the  interests  of  justice  as  well  as  of  the  accused  and  of  all  parties  concerned  as 
speedily  as  possible.  It  is  open  to  the  Magistrate  in  the  exercise  of  his  discretion 
~~  {!)  (1896)  .2«  Cal.  610.  '  <^  (1693/ IS  Jdwmi  Mi.  '^ 
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to  utay  procae^jfs  until  the  civil  appeal  is  decided  if  he  fchinfcstfaat  any  advan* 
tage  will  be  gained  by  doing  so.  lu  any  case  it  is  his  duty  to  decide  on  the 
evidence  before  him  whether  any  offence  has  b»?en  committed  oc  not^and  what* 
ever  conclusion  he  may  arrive  at  cannot  possibly  affect  the  decision  of  the  civil, 
proceeding,  nor,  on  the  other  hand,  would  the  decision  in  the  civil  appeal  be 
binding  on  him.  We  concur  m  the  observations  of  Aikman,  JP.,  In  re  McUhttra 
DasW  that  when  offences  against  public  justice  are  committed,it  would  be  well  if 
Courts  availed  themselves  more  fully  of  the  provisions  of  section  476  instead  of 
feaving  the  prosecution  to  private  pafties,  who  often  use  the  sanction  granted  to 
them  for  gratification  of  private  malice.  The  effect  of  such  a  course,  howeirer 
would  be  entrrely  frustrated  if  the  proceedings  were  invariably  allowed  to  be  de- 
layed pending  the  disposal  of  the  civil  litigation^  which  might  be  indefinitely,, 
protracted  even  up  to  a  final  decision  on  appeal  to  the  Privy  Council. 

For  these  reasons  we  think  that  the  rule  should  be  discharged. 

The  conclusion  at  which  we  have  arrived  that  no  impropriety  justifying 
a!dy  interference  by  way  of  revision  has  been  made  out,  renders  it  unnecessary 
for  us  to  discuss  the  question  whether  imder  section  435  empowering  the  High 
Court  to  "call  for  and  examine  the  record  of  any  proceeding  before  any  inferior 

Criminal  Court for  the  purpose  of  satisfying  itself as  to  the  correctness, 

logaliby  or  propriety  of  any  finding,  sentence  or  order,  accorded  or  passed,  and 
as  to  the  regularity  of  any  proceedmgs  of  such,  inferior  Court,"  or  section  439, 
sub'Section  1,  *i  and  4  of  which  contemplate*  a  case  in  which  sentence  has  been 
passed  and  final  decision  has  been  arrived  at,  the  High  Court  at  this  stage  can 
interfere  with  the  action  taken  by  a  Civil  Court  in  sending  a  case  for  inquiry 
Md  trial  under  section  47& 
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1902.  September  25.  I.  L.  B.  27  Bom.  84. 

Before  Mr,  Justice  Crowe  and  Mr,  Justice  Ast^n. 
EMPEROR  v.  VAiUIVANDAS  aliae  KALIDAS  BHAIDAS.* 

Jurisdiotion— Revisioaal  Jurisdiction  of  High  Court— Criminal  Procedure  Code  (  Act  V  of  1898  7^, 
sections  423,  439 — Presidency  Magistrate — Discharge  of  accused  person  under  section  209  of 
Criminal  Procedure  Coda  c  Act  V  of  1898  ? — Order  of  discharge  set  aside  by  High  Court  and" 
order  made  that  accused  be  arrested  and  committed  for  trial  at  the  Ses«ons  of  the  Higbi 
Court — Practice— Procedure— Sufficient  ground  for  committing  for  trial,  what  is. 

Under  sections  439  and  423  of  the  Criminal  Procedure  Code,  the  High  Court  has  jurisdic- 
tion to  set  aside  an  ordei*  of  discharge  passed  by  a  Presidency  Magistrate,  if  such'  preliminary 
be  necessary,  anti  to  direct  that  a  person  improperly  discharged  of  an  offence  be  arrested!  and 
fdrthwith  committed  for  trial. 

The  fact,  that  by  section  439  of  the  Criminal  Procedure  Code  C  Act  V  of  1898  7  the  High 
Court  in  its  revisional  jurisdiction  may  exercise  aU  the  powers  given  to  it  as  a  Court 
of  Appeal  ^by  section  423 \  except  ^see  paragraph  4"»  the  power  of  converting  a  finding  of  acquittal 
intK)  one  of  conviction,  seems  to  point  to  the  conclusion  thataU  other  powera^not  expressly  excluded 
may  be  exercised  by  tHe  High  Court  as  a  Court  of  Revision. 

The  words  in  section  209  of  the  Criminal  Procedure  Code  *'  sufficient  ground  for  oommitt^ 
Sng  "  mean,  not  sufficient  ground  for  convicting,  but  refer  to  a  case  in  which  the  evidence  is 
sufficient  to  put  the  accused  on  his  trial,  and  such  a  case  arises  when  credible  witnesses  make 
statements  which,  if  believed,  would  sustain  conviction.  It  is  not  necessary  that  the  Magistrate 
should  satisfy  himself   fully  of  the  guilt  of  the  accused  before  making   a    commitment.    It  is  his 


(1)  (1893)  16  All.  80. 
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dut^  to  oommift  when  th«  ^Tidende  for  ihe  prosecution  fs  suAcieoft  to  make  thk  a  pritna  faeie  6M4f 
against  the  acciused,  and  hfi  exerdisea  a  wrong  discretidn  if  he  takes  upon  him^  to  discharge  att 
accused  in  the  face  of  evidence  which  might  justify  a  conviction. 

Rule  granted  under  section  435  of  the  Criminal  Procedure  Code  (  Act 
V  of  1898  )  to  the  Public  Prosecutor,  calling  on  Varjivandas  cUiaa  Kalidaa 
BhaidaH  to  show  cause  why  the  order  padsed  by  Mr.  Binning,  Acting  Chief 
Presidency  Magistrate,  discharging  him  under  section  209  of  the  Criminal  Pro- 
cedure Code,  should  not  be  set  aside  aud  why  he  should  not  be  committed  to 
the  Court  of  Sessions  for  trial  on  charges  under  sections  471  and  109  of  the 
Indian  Penal  Code  (  XLV  of  1860  ). 

The  said  Varjivaudae  (  with  four  other  accused  )  was  charged  before  th^ 
Chief  Presidency  Magistrate  with  using  and  abetting  the  use  of  a  forged  document 
but,  under  section  209  of  the  Criminal  Procedure  Code,  was  discharged  by  the 
Magistrate,  who  was  of  opinion  that  there  was  no  evidelice  against  him. 

The  Public  Prosecutor  theretipon  applied  to^  the  Hififh  Court  under 
section  435  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ),  contending 
that  sufBcient  evidence  had  been  giten  to  justify  ohe  committal  of  the  accused 
for  trial    The  High  Court  granted  the  rule  as  above  set  forth. 

8coU  {  Advocate  General  )  (  with  him  Nickolm>n,  Public  Proseeutoif  )  for" 
the  Crown. 

Branson  (  with  him  0.  8.  Rao  )  for  the  accused. 

Crowe,  J.  : — This  was  a  rule  granted  to  the  Public  Prosecutor  calling  on' 
Varjivandas  aliofi  Kalidas  Bhaidas  tt)  show  cause  why  th^  order  pa-^sed  by  Mr. 
Binning^  Acting  Chief  Presidency  Magistrate,  discharging  him  under  section  209 
of  the  Criminal  Procedure  Code  (  Acc  V  of  1898  ),  should  not  be  set  aside  and 
why  he  should  not  be  committed  to  the  Court  of  Sessions  for  trial  on  charges 
under  sections  471  and  109  of  the  Indian  Penad'  Code. 

Mr.  Bransan»  who  has  appeared  to  show  ffAu^e  against  the  rule,  has  conten- 
ded that  it  is  not  competent  to  this  Court  to  set  aside  the  order  and  direct  the 
commitment  of  the  accused  either  under  the  provisions  of  the  Code  of  Criminal 
Procedure  or  under  the  Charter  or  the  Charter  Act^  and  that  the  prosecution  is 
not  prejudiced  in  any  way  because  it  is  open  to  them  to  make  a  fresh  applica- 
tion, the  order  of  discharge  not  amounting  to  an  acq«iittal.  Th'3  learned  Counsel 
drew  our  attention  to  several  Calcutta  cases  in  which,  he  argued,  there  was 
considerable  divergence  of  opinion,  and  submitted  th^^t  there  Wis  no  authority 
in  any  ruling  of  the  Bombay  High  Court  for  the  construction  which  h'ld  been 
placed  on  section  15  of  the  Charter  Act  and  section  28^  of  the  Charter  by  the 
Calcutta  High  Court. 

The  first  case  to  which  our  attention  was  drawn  is  that  of  Okaroobala  v. 
Barendra  Nat/t  W  in  which  the  Court,  consisting  of  Prinsep  and  Hill,  JJ.^ 
differing  from  Chose  and  Wilkins,  JJ.,  in  GdvUle  v.  Kriato  Kishorefi)  held  thatv 
the  High  Court  has  powers  of  revision  in  respect  of  an  order  of  dischnrge  passed 
by  a  Presidency  Magistrate,  by  reason,  not  of  section  28- of  the  Letterij  Patent^ 
1865,  but  of  section  16  of  the  Charter  Act  (  24  and  25  Vic,  c.  104).  Their 
Lordships  added  that  the  High  Court  had  no  power  under  the  Code  of  Criminal 
Procedure  to  interfere  in  revision  with  an  order  of  dismissal  or  discharge  passed 
by  a  Presidency  Magistrate  In  ColvUle  v.  Kristo  KishoreW  tne  Court  had 
held  that  un<ier  sections  435  and  439,  read  with  section  423  of  the  Criminal 
Procedure  Code,  it  had  power  to  revise  the  proceedings  of  a  Presidency  Magistrate 
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and  order  a  fiirfcher  enquiry  to  be  made,  and  that  it  had  the  sarte  power  nnder 
€lau»e  26  of  the  Letters  Patent  of  1165. 

We  do  not  think  it  is  necessary  to  go  so  far  afield  as  the  Charter  or 
Charter  Act  in  order  to  find  authority  for  the  power  to  revise  the  proceedings 
of  a  Presidency  Magistrate,  as  the  provisions  of  the  Criminal  Procedure  Code 
seem  perfectly  clear  on  the  point.  Tho  sections  which  bear  on  the  question  of 
the  revisional  powers  of  the  Court  are  sections  435-439.  Under  section  485 
the  High  Court  has  power  to  call  for  and  examine  the  record  of  any  proceedings 
before  any  inlorior  Criminal  Court  for  the  purpose  of  satisfying  itfjelf  as  to  the 
correctnes-,  legality  or  propriety  of  any  finding,  sentence  of  order  recorded  or 
passed.  It  cannot  be  conteded  that  the  Court  of  thp  Presidency  Magistrate 
i«  not  within  the  terra  "  any  inferior  Criminal  Court,"  as  section  441 
refers  to  certain  proceedings  which  may  be  taken  by  explicitly 
any  Presidency  Magistrate  when  its  record  is  called  for  by  the  High  Court  under 
action  485.  Section  439 enumerators  the  powers  which  the  Court  aiay  exercise  in 
revision,  and  it  declares  that  in  any  proceedmg,  the  record  of  which  has  beeri 
called  for,  or  reported  for  orders  or  otherwise  comes  to  its  knowledge,  the  High 
Cotirt  may  in  its  discretion  exercise  any  of  the  powers  conferred  on  a  Court  of 
App*5al  by  certain  preceding  sections,  among  others  by  section  423.  Now 
among  the  various  powers  .specified  in  section  423  is  the  power  of  directing  thac 
an  accused  may  be  committed  for  trial.  It  is  not  necessary  that  the  Court 
should  be  exercising  its  functions  in  an  appeal  from  an  acquictal.  What  the 
law  says  is  that  it  may  exercise  the  same  power  in  revision,  in  any  proceeding 
whatever,  as  it  could  have  exercised  in  hearing  an  appeal  from  an  acquittal. 
This  was  the  view  adopted  by  the  Allahabad  High  Court  in  Emprass  v.  Ram 
LuJL  Singh  and  others,  W  with  which  we  express  our  concurrence. 

But  it  was  contended  that  this  power  could  not  be  exorcised  in  the  case 
of  an  accused  person  who  had  been  discharged,  as  special  provision  hud  been 
niade  for  such  cases  in  section  437,  which  did  not  include  orders  of  dis- 
charge passed  by  Presidency  Magistrates.  The  answer  to  that  argument 
appears  to  be  that  it  was  the  intention  of  the  Legislaiure  in  framing  section 
439  to  make  the  terras  th'-reof  sufficiently  wide  and  comprehensive  to  cover 
all  cases  which  were  not  included  in  section  437,  and  that  it  could  never  have 
been  intended  that  the  High  Court  should  not  possess  the  same  powers  with 
respecc  to  the  proceedings  ot  Presidency  Magistrates  which  are  specially  con- 
ferred on  Sessions  Judges  aad  District  Magistrates  wit.h  respect  to  the  revision 
of  the  sentences,  findings  or  orders  of  the  Courts  subordinate  to  them.  How- 
ever that  may  be,  it  is  clear  in  the  wording  of  the  section  that  in  any  proceed- 
ing the  powt^rs  enumerated  m  section  423  may  be  exercised,  subject  only  to 
the  limitation  set  forth  in  paragraph  4,  that  noohing  in  the  section  shall  be 
deemed  to  authorise  a  High  Court  acting  in  revision  to  convert  a  finding  of 
acquittal  into  one  of  conviction.  The  fact  that  this  particular  power,  which  is 
conferred  by  section  423  on  Courts  in  the  exercise  of  their  appellate  jurisdiction, 
is  excluded  in  express  terras  in  section  439  seeras  clearly  to  point  to  the  con- 
clusion that  all  the  other  powers  not  expres«»ly  excluded  may  be  exercised  by 
the  High  Court  as  a  Courc  of  Revision.  W^  notice  in  the  Full  Bench  dicisioa 
in  Hari  Da.%9  Sanyal  v.  Saritvlla^  (2)  Wilson,  J.,  whose  judgment  was 
concurred  in  by  a  majority  of  the  Court,  stated  his  opinion  that  the  High 
Court,  under  section  423  embodied  in  section  439,  could  set  aside  an  order  of 
discharge  and  direct  a  charge  to  be  framed  and  tried  by  the  proper  Court, 
After  pointing  out  that  sections  435  to  439  must  be  read  together,  and   reciting 


(1)  (1888)  6  All.  40.  (2)  (1888)  15  CaL  608. 


Digitized  by 


Google 


114  I  L.  fi.  £7  Bom.  84. 

Ui6  terms  ofseotioB  436^  te  remarks :"  This  I  read  as  an  expresfi  enactraelrt^ 
that  every  finding,  sentence  or  order  is  liable  to  review,  not  only  on  the  grotintl 
of  illegality  or  irregularity,  bnt  alsoon  the  grouiKl  of  incorrect nG>s,  that  is  Co 
sa.y^  on  the  ground  that  it  is  wrong  on  the  merits.  And  an  order  of  discbarge  it 
no"  exception  to  the  general  rale.  I  do  not  mean  to  say  thiit  an  order  of  dis* 
charge  may  not,  under  the  subtiequent  sections,  be  set  a^ide  on  other  groundt^ 
suoU  as  the  discovery  of  fresh  evidence,  but  only  that  it  is  liable  to  be  so  dealt 
with  on  any  of  the  grounds  here  mentioned 

''  The  second  point  for  enquiry  is,  whnt  tribunals  have*  jurindicHon  to  set 
aside  an  order  of  discharge  ?  This  Court  has  power  under  section  439  to  deal 
as  a  Court  of  Revision  with  any  finding,  sentence  or  order  which  ceB»e»  under 
its  n  )tice.''  In  consideration,  then,  of  sections  489  and  423  of  the  CriiAinal 
Procedure  Code  when  read  toeether,  we  think  it  is  clear  that  the  G^urt  has 
jurisdiction  to  seta^ide  an  order  of  discharge  if  8Qch  prelimioary  be  neoe^sKry,. 
und  to  direct  that  a  person  improperly  disdiarged  of  an  offence  be  arvesied  and 
forthwith  committed  for  trial,  and  this  view  is  eovered  by  the  authority. 

The  next  point  which  arises  is  whether  the  ord^r  ofdiipcharge  mna  iHegal 
or  incorrect  or  otherwif»e  improper,  i.  e ,  was  it  wrong  on  the  merits  ?  The  order 
of  the  Presidency  Magistrate  is  briefly  expressed  in  tliese  words:  "No.  4  is  dis^ 
charged  for  want  of  evidence."  The  words  in  section  209,  "  sufficient  ground  for 
committing,  "  have  been  explained  to  mean,  not  ground  for  convicting,  but  wherr 
the  evidence  is  sufficient  to  put  the  accused  on  his  trial,  and  such  a  eaae  arises 
when  credible  witnesses  make  statements  which,  if  believed,  wonhd  smstaio  con^ 
viction.  The  weighing  of  their  testimonies  with  regard  to  imprubabilities  and 
appareut  discrepancies  is  more  properly  a  function  of  the  Court  having  jurisdi- 
ction to  try  the  case.  It  is  not  necessary  that  the  Magistrate  Rhonld  satisfy 
himself  fully  of  the  guiH  of  the  accused  before  making  a  commitment.  It  is 
his  duty  to  commit  when  the  evidence  for  the  prosecution  is  sufficient  to^  make 
out  a  primn  facie  exse  against  the  accnsed,  and  he  exercises  a  wrong  disoretioa 
if  he  takes  npou  himself  to  dibcharge  an  accused  in  the  face  of  evidence  wbieb 
might  justify  a  conviction. 

It  is  contended  by  the  learned  Advocate  General  that  there  was  sufficient 
evidence  before  the  Magistrate  to  justify  the  committal  of  the  accused  and  he 
refers  to  the  admissions  made  by  accusedhiniself  before  Sir.  Kanfandas  ChhabiK 
da«,  Third  Presidency  Magistrate,  to  the  prima  facie  evidence  of  a  coospiraey 
between  all  the  accused  and  the  evidence  as  to  what  was  »ad,  done  or  written 
by  the  other  accused  in  reference  to  common  intention  as  bearing  on  the  guilt 
of  the  accused,  and  also  to  the  evidence  of  several  independent  witnesses  exaioin* 
ed  in  the  course  of  the  enquiry  as  to  the  conduct  of  the  accused.  It  seem^ 
hardly  necessary  to  go  beyond  the  statement  made  by  accused  to*  Mr.  Karsau« 
das  jChhabildas  who  has  been  examined  as  a  witness  in  the  case.  £fe  states 
that  accuser!  was  brought  to  his  bfin^low,  and  he  asked  him  if  he  witched  t» 
make  a  statement,  and  ii  any  inducement  or  threat  had  been  iisedv  or  any 
police  officer  had  told  him  to  tell  an  untruth,  and  he  said  **  No,  "  biii  he  want- 
ed legal  advice  and  asked  the  witness  to  give  him  advice,  which  he  refus^  te 
do  and  also  refused  to  take  down  his^  statement.  After  sotne  futher  conversa- 
tion he  went  away  and  returned  in  the  afternoon,  when  he  made  a  statement^ 
in  the  course  of  which  be  said  that  accused  2  asked  him  te  have  a  copy  made 
of  the  will  the  draft  of  which  was  produced  by  accused  2  ;  tbnt  he  got  it  copied 
in  a  book  by  a  Brahman  in  a  bouse  in  Barbhaya  Moholla  ;  that  Vithal  Juma^ 
khram  attested  it  in  his  presence;  that  be  asked  accused  2  why  this  was  done 
as  there  wa^  no  singnature,and  that  oiccused  2  repfiecC  that  Vithaidas  might  turn 
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tettndy  it  was  better  to  take  his  flignature  at  once.  Accused  2  took  away  tKe 
book  and  two  or  three  days  later  he  returned  to  his  house  and  said  he  wanted 
« jeweller'tt  signature^  whereupon  accused  told  him  to  go  and  see  Lakhmidas 
Nagardas,  subsequently  Lakhmidas  Nagardas  oame  to  see  him  and  asked 
what  the  ssignatinre  was  for  and  he  said,  *'  I  do  not  know  ,•  accused  2  Icnows  ;  go 
and  ask  hirn.^  The  HagiMtrnte  has  made  a  note  on  his  deposition  to  the  eff^et 
that  Mr.  Kapadia  objected  to  the  evidence,  as  he  said  there  was  an  induce- 
ment to  Kccused,  and  he  adds  :  "  On  reading  the  evidence  of  Mr.  Sloane  and 
Mr.  Carsandas  I  am  of  opinion  there  is  no  evidence  of  this,  and  I  think  that 
conversation  may  be  admitted." 

Without  going  into  the  question  of  the  df^cumentary  and  other  evidence 
respecting  which  contentions  as  to  its  admissibility  have  been  raised,  we  think 
it  sufficient  to  s  ly  that  there  as  on  the  record  of  the  magisterial  enquiry  suffi-* 
ei^ntprtma/acit;  evidence  to  require  the  committal  of  the  accused  for  trial 
by  the  Court  of  Session. 

We  therefore  direct  th^it  the  accused  Varjivandas  rdian  Ealidas  Bhaidaa 
be  committed  to  the  Court  of  Session  on  the  charges  under  sections  471  and 
109  of  the  Indian  Penal  Code. 

Aston,  J. : — I  am  of  the  same  opinion.  Jurisdiction  to  order  committal 
of  an  accused  |»ers(m  who  has  been  improperly  discharged  under  section  209  of 
the  Criminal  Procedure  Code  is  clearly  given  to  a  High  Court  by  section  439^ 
whether  the  inferior  Court  which  discharged  the  accused  be  a  Presidency 
Magistrate  or  not.  It  is  not  necessary  that  there  should  be  a  right  of  appeal 
in  order  that  the  High  Court  may  exercise  the  revisional  power  conferrea  by 
section  439.  Seeing  that  this  power  to  order  in  revision  tnat  an  accused  who 
has  been  improperly  discharged  shall  be  committed  is  clearly  given  by  section 
439  by  express  words,  it  is«  more  reasonable  to  treat  the  power  conferred  by 
section  437  on  a  High  Court  to  order  further  inquiry  in  the  case  of  any  accused 
person  who  has  been  discharged  as  redundant,  than  to  treat  section  437  aa 
restricting  the  power  expressly  conferred  by  section  439  to  order  committal  for 
trial. 

On  the  merits  I  concur  that  the  evidence  recorded  by  the  Magistrate 
who  made  the  magisterial  enquiry  and  committed  other  accui^ed  persons  for 
trial  establishes  as  against  the  accused  Kalidas  Bhaidas  a  prim%  facie  case 
€uch  as  to  require  the  committal  of  this  accused  on  the  charges  specified. 

As  to  the  form  which  this  Court's  order  should  take,  I  would  add,  because 
much  waa  said  at  the  hearing  as  to  this  Courtis  power  to  set  aside  an  order  of 
diHcharge,  that  I  know  of  no  warrant  or  authority  in  the  Code  of  Criminal 
Procedure  for  the  doctrine  that  an  order  of  discharge  under  section  209  needs  to 
be  set  aside  befoDB  an  order  fur  commitUil  of  an  accused  person,  held  to  bo 
improperly  discharged,  can  be  made.  Section  403  of  the  Uriminal  Procedure 
Code  seems  to  be  authority  to  the  Contrary.  The  learned  Advocate  Qeneral, 
however,  abked,  I  presume  ex  majore  cantda,  that  this  may  be  made  pirc  of 
this  Court's  order  if  the  accused  be  ordered  to  be  committed  for  trial,  and  suuh 
tt  order  has  accordingly  been  included. 
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1902  November  27.  I.  L.  B.  27  Bom.  130* 

Before  Mr.  Jvstiee  Crowe  and  Mr,  Justice  Aston, 
In  the  matter  of  GOVERDHANDAS  MEOajI* 

Small  Cause  Court— Registrar  of  Small  Cause  Court— Sanction  to  prosecute  granted  hj  B«^strar 
--Revocation  of  sanction  —Chief  Judge  can  revoke  it  as  a  public  officer — Jurisdietion  of  ^^IBall 
Cause  Court  to  revoke  the  sanction— Presidency  Small  Caus*  Courts  Act  (  XV  of  1882  ), 
Motion  85— Criminal  Procedure  Code  (  V  of  1898  ),  section    196. 

The  Registrar  of  the  Court  of  Small  Causes  has  authority,  under  section  195,  olauM  (1)  (a) 
of  the  Criminal  Procedure  Code  (Act  V  of  1898  ),  to  grant  a  sanction  for  the  prosecution  of  an 
offence  under  section  182  of  the  Indian  Penal  Code  (  Act  XLV  of  1860  )  as  the  poblie  officer  cos- 
oemed. 

It  is  competent  to  the  ChieC  Judge  of  the  Court  of  Small  Causes,  to  whom  the  Registrar  is 
by  law  subordinate,  acting  as  a  public  servant,  to  revoke  the  sanction  granted  by  tho  R^ifitcar. 
But  it  cannot  be  revoked  by  the  Bmall  Cause  Court  composed  of  one  or  more  Judges. 

Application  under  section  435  of  the  Criminal  Procedure  Code  (  Act  V 
of  1898  )  to  set  a^ide  an  order  passed  by  a  Full  Court  consisting  of  the  Chief 
Judge  and  the  Second  Judge  of  the  Presidency  sinatl  Cause  Court  at  Bombay. 

On  the  12':h  July,  1902,  the  applicant,  Goverdhandas  Meghji,  applied, 
tinder  section  195  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ).  to  the 
Registrar  of  the  Presidency  Small  Cause  Court  at  Bombay  for  sanction  to  proj*e- 
cute  one  Pragji  Ramdas  for  the  offence  of  giving  false  information  to  a  pubUo 
servant  with  intent  to  injure  another  person  under  section  182  of  the  Penal 
Code  (  Act  XLV  of  1860  ),  The  Registrar  granted  the  sanction. 

Pragji  Ramdas  applied  on  the  25th  July,  1902,  to  the  Chief  Judge  of  the 
Presidency  Small  Cnuse  Court  at  Bombay  to  revoke  the  sanction  to  prosecute 
granted  by  the  Registrar.  The  Chief  Judge  caused  a  notice  to  be  issued  calhng 
on  Goverdhandas  Meghji  to  show  cause  why  this  sanction  should  not  be  revoked. 

On  the  4th  August,  1902,  the  notice  came  on  before  the  Chief  Judge  for 
hearing,  when  Qoverahandas  Meghji  took  the  preliminary  point  that  the  matter 
was  one  for  the  Full  Court*  and  not  for  a  sing'le  Judge  to  dispone  of,  relying 
upon  sections  35  and  36  of  the  Presidency  Small  Catise  Courts  (  Aot  XV  of 
1882  ). 

The  notice  was  accordingly  argued  before  a  Full  Court  consisting  of  the 
Chief  Judge  and  the  Second  Judge  on  the  5th  August,  l\f02.  The  Full  Court 
revoked  the  order  granting  the  sanction. 

Goverdhandas  Meghji  thereupon  applied  to  the  High  Court  under  ils 
Criminal  Revisional  Jurisdiction  to  sot  aside  the  order  of  revocation. 

P,  N.  Oodinho  for  the  applicant: — 'the  Full  Court  had  no  power  to  revoke 
the  sanction  granted  by  the  Registrar.  It  has  no  criminal  revisional  power. 
Its  power  is  regulated  by  section  77  of  the  Presidency  Small  Cause  Courts  Act 
(  XV  of  1882  ).  The  Registrar  of  the  Presidency  Small  Cause  Court  bas  judi- 
ciiil  powers  under  section  36  and  3G  of  the  Presidency  Small  Cause  Conrts  Act 
(XV  of  1882  ).  He  has  power  to  grant  sanction  under  section  195  (1)  (a)  of  the 
Criminal  Procedure  Code  (  Act  V  of  1898  ).  The  granting  of  sanction  is  a 
judicial  act  (  Queen- Empress  v.  Zorawar  W  ),  and  an  application  to  revoke  a 
sanction  is  a  criminal  proceeding  in  revision  :  Qae^n  Empress  v.  Oa^Hsh  P); 
Mahdi  Husan  v.  Tola  liami^);  Zahur  Ahmad  v,  Mahimmad  Hiksan.m 

An  application  for  a  sanction  must  in  t!»e  first  instance  bo  made  to  the 
^  Registrar  :  In  re  Raja  of  Venkatagiri  ffl  ;  Empress  of  India   v.    Sabfukh.  (^) 

9  Criminal  Application  for  Revision  No.  141  of  1902. 
11)  (1890)  All.  W.  Notes,  1890,  p.  168.         (2)  (1897)  23  Bom.  50.         (3)  (1892)  15  AU.  61 
14>  (1893)  All.  VV.  Notes,  1893,  p.  147.        (5)  (1871)  6  Mad.  H.  C.  R.  92.  (6)  (1879)  2  AU.'tt* 
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!Phat  sAncf.iot)  havitipr  been  given  by  him  in  his  judicial  capacity,  r.eibher  the 
Chief  Judge  nor  the  Full  Court  of  the  Small  CnnHe  Court  could  interfere.  It  i^ 
only  the  High  Court  that  has  power  to  set  aside  the  Ranclioii  under  section  195 
(7)  (c)  of  the  Criminal  Procedure  Code  (  Act  V  of  1898  ). 

H.  0.  Coyaji  for  the  opponent : — The  sanction  was  rightly  revoked.  The 
Chief  Judge  has  power  to  revoke  a  sanction  granted  by  the  Ragis:.rar.  Section 
13  of  the  Presidency  Small  Cause  Courts  Aot  (  XV  of  1882  )  shows  that  the 
Begistrar  is  not  a  Judge  but  only  the  "  Chief  Ministerial  Officer  of  the  Court,  " 

and  it  enacts  that  "  the  Registrar shall  exercise  such  powers,  and  discharge 

such  duties,  of  a  ministerial  nature  as  the  Chief  Judge  may  from  time,  by  rule 
direct.  "  The  Chief  Judge  has  also  the  power  to  Puapend  the  Registrar,'  and  even 
to  remove  him  subject  to  the  orders  of  the  Local  Government.  Section  14  empo- 
wers the  Local  Government  to  invest  the  Registrar  with  the  powers  of  a  Judge 
tinder  this  Act  "  tor  the  trial  of  suits  in  which  the  amount  or  value  of  the 
mibjoct-matter  does  not  exceed  20  rupees."  When  he  is  invented  with  the  powers 
of  a  Judge  under  section  14  he  exercises  those  powers  only  in  suits  specified  in 
that  section.  For  all  other  purposes  he  is  merely  "  the  Chief  Ministerial  Offi-e'r 
of  the  Court."  For  the  purpose  of  the  present  case,  however,  section  14.  need 
tK)t  be  considered  at  all,  as  the  Local  Government  has  not  invested  the  present 
incumbent  with  the  powers  referred  to  therein.  Reliance  is  placed  on  sectit)n  35 
and  it  is  contended  that  in  execution  proceedings  the  R*»gistrar  sits  as  a  Judge! 
The  section  no  doubt  confers  on  him  the  power  to  *'  make  any  order  in  respect 
Ihereof  which  a  Judge  of  the  Court  might  make  under  this  Act,  "  but  it  does 
not  for  that  reason  constitute  him  a  Judge  :  Queen- Empress  v.  Tulja.  (i)  That 
was  a  case  of  a  Registrar  appointed  under  the  Indian  Registration  Act  (  III  of 
1877  ),"  as  if  he  were  a  Court.  "  The  Registrar^  proceedings  under  section  35 
are  of  the  *'  non-judicial  or  quasi-judicial  "  nature  referred  to  in  section  33. 

Assuming  that  the  Registrar  had  power  to  grant  a  sanction,  the  case 
falls  under  section  195  (1)  (p)  of  the  Criminal  Procedure  Code.  The  Chief 
Judge  is  the  authority  tK)  whom  the  Regis' rar  is  subordinate,  therefore  under 
section  195  (C)  of  the  Code  it  is  competent  to  the  Chief  Judge  to  revoke 
the  sanction. 

On  the  merits,  we  submit  that    the    sanction    was   granted    improperly 
without  notice  to  us  and  without  any  inquiry,  and  should  be  revoked.  In   In  re 
Bat  Oamfadkar  Tilak  (2)  their  Lordships  held  : ''  It  is  true  that   notice   is   not 

legally  necessary but it  is  desirable  (  and    is  generally  so   recognized) 

that  notice  should  be  given  before  sanction  is  granted.  "  &  y 

PER  CURIAM  :~This  is  an  application  to  set  aside  an  order  purporting 
to  be  passed  by  a  Full  Court  of  the  Small  Causes  Court,  consisting  of  the  Chief 
Judge  and  the  Second  Judge,  revoking  a  sanction  granted  by  the'  Registrar  of 
the  Court  of  Small  Causes  to  prosecute  one  Fragji  Rimdas  for  an  offence  under 
section  182  of  the  Indian  Penal  Code. 

It  is  contended  that  the  Regi.^trar  in  granting  the  sanction  acted  in  a 
judicial  capacity,  being  authorized  under  section  25  of  the  Small  Cause  Courts 
Act  to  make  any  order  in  respect  of  the  committal  and  discharge  of  judgment, 
debtors  which  a  Judge  of  the  Court  might  make  under  the  Act,  and  that  the 
order  granting  sancticm  was  passed  while  acting  as  a  Judge,  that  under  the 
provisionsof  section  195,  sub-section  (6),  of  the  Criminal  Procedure  Code  a 
sanction  given  und^-r  that  section  can  only  be  revoked  by  any  authority  to 
which  the  authority  giving  it  is  subordinate,  that  under   sub-section  (7)    of  the 

(1)  1887)  12  Bom.  36  at  p.  42.  (2)  (1902)  4  Bom,  L.  R.  760  at  p.  763, 
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[  sam"^  section  a  Court  shall  be  deemed  to  be  subordinate  only  to  the  Court  tor 
which  appeals  from  the  former  Court  ordinarily  lie,  and  that  under  clause  (c)of 
of  the  name  sub* section,  where  no  appeal  lien,  such  Court  yhall  be  deemed  to  be 
Mibordinate  to  the  principal  Court  of  original  jurisdiction  within  the  local 
limits  of  whose  jurisdiction  such  first-mentioned  Court  is  situate.  It  was 
further  urged  thai  the  Full  Court  had  no  appellane  jurisdiction  over  the  acts 
of  the  R^^gistrar  purporting  to  be  done  under  section  35  of  the  Small  Cause 
Courts  Act  i\mi  that  it  had  no  revisional  criuiinal  jurisdiction,  that  the  only 
Court  which  could  have  rev«)ked  the  sanction  was  the  High  Court  under  section 
195,  sub-section  7,  clause  (c)  of  the  Criminal.  Procedure  Code. 

Assuming  that  the  order  was  made  by  the  Registrar  in  his  judicial 
capacity,  ic  seems  to  our  minds  quite  clear  that  the  Small  Cause  Court  'whether 
presided  over  by  a  single  Judge  or  by  two  Judges,  bad  no  jurisdiction  to 
revoke  the  sanction,  having  regard  to  the  provisions  of  section  195  of  the 
Criminal  Procedure  Code.  But  it  is  unnecessary  to  discuss  that  'question  any 
further,  because  we  are  of  opinion  that  the  order  gmnting  the  sanction  must 
be  held  to  have  been  passed  by  the  Kegistrar  as  a  public  servant.  Section  35, 
as  well  as  certain  other  sections  of  the  Small  Cause  Courts  Act,  refers  to  what  a 
Judge  of  the  Court  may  do,  but  there  is  no  mention  throughout  the;Act  of 
any  powers  beiug  conferred  on  a  single  Judge  of  the  Court.  With  the  excep* 
tion  of  duties  which  are  specifically  imposed  on  the  Chief  Justice  or  his  locum 
tenena,  there  appears  to  be  no  provision  regarding  the  powers  which  may  be 
exercised  by  a  single  Judge,  and  no  rule  has  been  pointed  out  to  us  under 
section  9  of  the  Act  providing  for  the  exercine  by  one  or  more  of  the  Judges 
of  any  of  the  powers  conferred  on  the  Small  Cause  Court  by  the  Act.  The  Acll 
all  along  speaks  of  the  powers  of  the  Small  Cause  Court.  We  hold  that  the 
Registrar  had  authority  under  section  195,  sub-section  1,  clause  (a),  to  grant  a 
sanction  for  tho  prosecution  of  an  offence  under  section  182,  Indian  Penal  Code, 
as  the  public  servant  concerned.  It  was  also  equally  competent  to  the  Chief 
Judge,  to  whom  the  Registrar  is  by  law  subordinate,  acting  as  a  public  servant, 
to  revoke  the  sanction. 

The  diflficulty  in  the  ca^e  has  arisen  from  the  confusion  which  apparently 
existed  in  the  mind  of  the  Chief  Judge  as  to  the  capacity  in  which  he  was  by 
law  empowered  to  act,  and  he  was  in  error  in  treating  the  matter  as  one  for 
decision  of  tho  Small  Cause  Court,  as  he  appears  thnughout  to  have  done, 
both  in  the  proceedings,  in  his  letter  (  No.  72  of  9th  September,  I9i»2  )  to  the 
Registrar  of  the  Court,  and  his  subsequent  statement  of  the  case  dated  19th 
September,  1902.  We  notice  that  in  the  final  paragraph  of  that  statement  he 
observes :  *'  The  Kegistrar  has  never,  during  the  twenty  years  since  his  officu 
was  created,  granted  a  sanction  to  prosecute,  and  I  have  now  issued  an  order  to 
him  that  he  should  not  do  so  again."  It  would  be  as  well  if  the  legality  of 
such  an  order  were  reconsidered. 

Wo  are  of  opinioa  that  the  Small  Cause  Court  had  no  power  to  revoke 
sanction,  and  that  the  Full  Court  had  no  jurisdiction  to  do  so,  but  that  such 
power  is  vested  in  the  Chief  Judge  to  whom  as  a  public  servant  the  Registrar 
IS  subordinate.  We  therefore  set  aside  the  order,  and  return  the  case  to  the 
Chief  Judge  for  passing  such  order  as  may  seem  to  him  proper  m  the^  circum* 
stances  of  the  case. 

Order  reversed. 
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Before    Mr.  Justice    Ch(indni)ark%r  and  Mr,  Justice  Aaton. 
EMPEROR  V,  SflERUFALLI  ALLIBHOY.  » 

GriminAl  Procedure  Code  (  Act  V  of  1898  ),  sections  234  and    235 — Number    of  charges-'Same 
transaction. 

The  fact  that  offences  are  committed  at  different  times  does  not  necessarily  show  that  they 
may  not  be  so  connected  as  to  fall  within  section  235  of  the  Criminal  Procedure  Code  (  Act  V 
of  1898 ).  The  oc<$asion8  may  be  different,  but  there  may  be  a  continuity  and  a  community  of 
purpose.  The  real  and  substantial  test  by  which  to  determine  whether  several  offences  are  so 
connected  as  to  form  the  same  transaction  depends  on  whether  they  are  so  related  to  one  an- 
other in  point  of  purpose,  or  as  causes  and  effeoti  or  as  principal  and  subsidiary  acts,  as  to 
constitute  one  continuous  action. 

The  accused  was  tried  at  one  trial  for  throe  offences  :  (1)  for  having  in  his  possession  on  the 
9th  October,  1902»  certain  stencil  plates  for  the  purpose  of  counterfeiting  Hubbock  and  Company's 
trade-mark  on  two  kegs  of  paint  (  section  485  of  the  Indian  Penal  Code  ),  (2)  for  having,  on  or 
about  the  7th  October,  1902,  sold  12  kegs  of  paint  to  which  a  counterfeit  trademark  was  affixed 
(  under  section  436  of  the  Indian  Penal  Code  ),  and  (3)  for  having  in  his  possession  fcr  sale  on  or 
about  the  9th  October,  1902,  certain  kegs  of  paint  purporting  to  be  Hubbock's  paint  having  a 
counterfeit  trade-mark  (  Under  section  i86  ).  Hj  appeals,  contending  that  the  trial  Was  illfgil, 
inasmuch  as  he  had  been  charged  at  one  trial  with  offences  which  were  not  connected  together 
BO  as  to  form  the  same  transaction,  under  Bootion  235  (1^  of  the  Criminal  Procedure  Code  (  Act 
V  of  1898. ) 

Held,  dismissing  the  appeal,  that  the  trial  was  not  illegal.  There  was  a  community  and 
also  a  continuity  of  purpose  in  the  possession  and  the  sale— the  possession  of  the  instruments  was 
(he  cause,  the  possession  of  the  kegs  and  their  sale  the  effect,  and  both  the  possession  and  the 
sale  had  one  intention  and  aimed  at  one  result,  namely,  that  of  deceiving  buyers  into  purchasing 
what  was  not  the  genuine  article  of  Hubbock  and  Company. 

Appeal  from  a  ouuviotion  and  sentrence  recorded  by  J.  Sanders  Slater, 
Chief  Presidency  Magistrate  of  Bombay. 

The  accused  was  charged  at  one  trial  with  the  three  following  offences, 
viz. : 

(1)  having  in  his  possession  on  the  9fch  Ocfc(>ber,  1902,  certain  stencil 
plates  for  the  purpose  of  counterfeiting  Messrs  Hubbock  <t  Co.'s  trade-mark  on 
kegs  of  paint  (section  485  of  the  Indian  Penal  Code  )  ; 

(2)  with  selling  on  the  7th  October,  19  )2,  12  kegs  of  paint  bearing  % 
counterfeit  tnuje-mai  k  (  section  48G  of  the  Indian  Penal  Code  )  ;  and. 

(3)  with  having  in  his  possession  for  sale  on  9th  October,  1902,  a  certain 
number  of  kegs  of  paint  bearing  a  counterfeit  trade  murk  (  section  486  of  the 
Code). 

The  Magistrate  convicted  the  ac3USdd  on  each  charge,  and  sentenced 
him  on  the  first  to  eighteen  mouths'  rigorous  imprisonment,  and  oa  each  of  the 
others  to  one  yaar's  rigorous  imprisonment.  The  sentences  were  ordered  to  run 
concurrently. 

The  accused  appealed,  contending,  inter  alia,  that  he  had  been  illegally 
tried  at  one  trial  for  three  separate  offences,  those  charged  in  the  fireit  two 
charges  being  punishable  under  different  sections  of  the  Indian  Penal  Code 
and  having  (  as  alleged  )  taken  place  at  different  dates,  and  that  the  acts  which 
were  alleged  to  constitute  the  two  offences  did  not  form  part  of  the  same 
transaction. 

Strangman  (  with  Messrs.  Payne^  Oilbert,  Sayani  and  Moos  )  for  the 
accused. 

Soott  (Advocite  General  )  and  Lcnjondee  (  with  Messrs.  Crawford,  Brown 
A.  Go,  )  for  the  complainant. 

I  Criminal  Appeal  Ko.  893  of  1902. 
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ChaNdavbkab,  J. ;— The  petitioner,  Shenifalli  Allibhoy,  wa«  tried  befow 
the  Chief  Presfidenoy  Magistrate  Bombay,  on  throe  charges  :  firstly,  under 
section  4>*5  of  the  Indian  Penal  Code,  having  in  his  po^^session  on  the  9th 
October,  1902,  certain  stencil  plates  for  the  purpose  of  counterfeiting  Messrs. 
Hubbock  &  Co.  Lnnited's  trade-tnark  on  two  kegs  of  paint ;  secondly,  under 
Mection  486  of  the  Indian  Penal  Code,  having  on  or  about  the  7th  Ocfcob'^r,  1902 
at  Bombay,  sold  two  kegs  to  which  a  counteif  it  trade-mark  was  affixed  without 
taking  reawnable  precautions,  &o. ;  thirdly,  under  section  486  of  the  Indian 
Penal  C)de,  having  in  his  possession  for  sale  on  or  about  the  9th  October,  1902, 
certain  kegs  of  paint  purporting  to  be  Htibbock's  paint,  having  a  counterfeit 
trade-mark.  The  Magistrate  convicted  the  petitioner  on  each  of  the  charges 
and  t^entencdd  him  to  eighteen  months'  rigorous  imprisonment  on  the  first  and 
to  one  year  s  rigorous  imprisonment  on  each  of  the  other  two  charges.  He  also 
directed  the  sentence  to  run  concurrently.  The  petitioner  now  appeals  against 
^6  convictions  and  sentences. 

The  first  point  raised  before  us  in  support  of  the  appeal  is  that  the  trial 
was  illegal  and  must  "be  quashed,  because  the  Magistrate  charged  the  petitioner 
at  one  trial  with  oflences  which  were  neither  of  the  same  kind,  under  section 
234,  nor  connected  together  so  as  to  form  the  same  transaction,  under  sub- 
saction  1,  section  235  of  the  Code  of  Criminal  Procedure.  Mr.  Scrangman, 
who  has  appeared  for  the  petitioner  and  argued  the  appeal,  conceded  that  if  the 
offences  of  which  his  client  has  been  convicted  could  be  regarded  as  arising  out 
of  the  same  transaction,  the  point  raised  by  him  should  fail.  His  argument 
is  that  they  do  not  arise  out  of  the  same  transaction,  becan^^e  the  fir^t  charge 
related  to  having  had  possession  on  the  9th  of  October,  1902,  of  instruments 
for  counterfeiting,  whereas  the  second  charge  relates  to  a  sale  on  the  7th 
0;tober,  1902,  of  certain  counterfeit  articles — that  in  other  worJs,  as  the  two 
offonces  related  to  two  different  occasions,  they  could  not  be  reg;arded  as  ''  one 
fseries  of  acts  $-0  connected  together  as  to  form  the  same  transaction.  "  Briefly 
put,  the  argument  makes  time  the  test,  and  the  sole  test,  for  determining 
whether  two  or  more  offences  arise  out  of  one  and  the  same  transaction.  Bud. 
in  my  opinion,  there  is  no  principle  on  which  we  can  hold  that,  merely  be- 
cnnse  an  offence  is  comminted  at  one  time  and  another  offence  is  committed  at 
another,  they  should  be  regarded  as  not  foiling  within  the  category  of  offences 
contemplated  by  sub-section  1  of  section  235  of  the  Code  of  Criminal  Proce- 
dure, whatever  in  other  respects  be  their  interrelation  or  interdependence. 
Some  of  the  illustrations  to  the  sub-section  in  question  serve  to  throw  light  oa 
its  real  meaning.     Illustration  (  c  )  says  : 

A  entices  B.  the  wife  of  C,  away  from  0,  with  intent  to  commit  adultery  with  Bf  and  then 
commits  adultery  with  her.  A  may  be  separately  charged  with  and  convicted  of  offenoes  under 
lections  498  and  497-of  the  Indian  Penal  Code. 

Here  the  enticing  away  and  the  adultery  take  place  on  different  occasions 
but  the  two  acts  are  connected  together,  because  there  is  not  only  continuity  of 
time  but  also  continuity  of  purpose  in  them,  and,  therefore,  they  are  connected 
together  so  as  to  form  the  same  transaction.     Illustration  (  /  )  says  : 

At  with  intent  to  cause  injury  to  B,  falsely  accuses  him  of  having  committed  an  offence, 
knowing  that  there  is  no  just  or  lawful  ground  for  such  charge.  On  the  trial  A  gives  false 
evidence  against  B,  intending  thereby  to  cause  B  to  be  convicted  of  a  capital  offence.  A  may 
be  separately  charged  with  and  convicted  of  offences  under  sections  211  and  194  of  the  Indian 
Penal  Code. 

Here,  again,  the  occasions  when  the  two  offences  were  committed  were 
different ;  but  there  was  a  continuity  and  community  of  purpose.  The  real 
and  substantial  test,  then,  for  determining  whether  several  offences  ara  con- 
nected together  so  as  to  form  the  same  transaction  depends  upon  whether  they 
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are  so  related  to  one  another  in  point  of  purpose,  or  as  cause  and  effect,  or  aa 
principal  and  subsidiary  acts,  as  to  constitute  one  continuous  action.  A  mere 
interval  of  time  between  the  com  mission  of  one  ofience  and  another  does  not 
by  itself  necessarily  import  want  of  continuity,  though  the  lens^th  of  the  interval 
may  be  an  important  element  in  determining  the  que^^tion  of  connection  bet^ 
ween  the  two.  For  instance,  in  Queen- Empreaa  v.  VajiramW  proximity,  bf 
time,  combined  with  the  case  as  to  intention  and  similarity  of  action  and  result, 
was  held  to  bring  several  offences  as  to  several  fraudulent  transfers  of  property 
within  the  meaning  of  the  words  **  same  transaction  "  in  section  235  of  the 
Code  of  Criminal  Procedure. 

.  Judged  b^  these  considerations,  the  present  case  roust  be  held  to  fall 
distinctly  within  the  scope  of  sub-section  1  of  that  section.  The  petitioner^ 
sold  a  number  of  kegs  having  a  counterfeit  trade-mark  of  Hubbock'd  on  the  7th 
of  Ootober,  1902  ;  on  the  9th  October  be  was  found  in  possession  of  more  kega 
of  the  same  description  and  of  instruments  for  counterfeiting  them.  There  wafi 
a  community  and  also  continuity  of  purpose  in  the  possession  and  the  sale^— the 
possession  of  the  instruments  was  the  cause,  the  possession  of  the  kegs  and 
their  sale  the  effect  ;  and  both  the  possession  ana  the  sale  had  one  intention, 
and  aimed  at  one  result,  of  deceiving  buyers  into  purchasing  what  was  not  the/ 
genuine  article  of  Hubbock.    There  was,  therefore,  no  illegality  in  the  trial, 

Passing  on  to  the  merits,  the  main  faqte  of  the  case    relied  u.pon   by  tbet 
prosecution  and  found  proved  by  the  Chief  Presidency  Magistrate  on  the  evidence 
have  not  been  challeng^  before  us  by  Mr,  Strangman  in   arguing  the  appeal ; 
but  the  plea  advanced  in  support  of  the  petitioner's    innocence  is  that  he  had 
taken  charge  of  the  shop  where  the  counterfeit   articles  were  found   only  sin 
months  before  the  finding.  But  no  evidence  was  adduced  before  the  Magistrate  ' 
to  prove  that  plea  and  to  prove  that  the  instruroents  for  counterfeiting  had  been  i 
kept  in  the  shop  without  bis  knowledge  by  his  deceased  partner  and  uncle.    In 
the  absence  of  such  evidence  the  Magistrate  was  right  in  giving  effect   to    the 
evidence  of  the  prosecution  and  attaching  no   weight  to  the  unsubstantiated  ■ 
statement  of  the  petitioner.    As  to  the  sentence  which  is  complained  ot  as  eyooii 
•aive  and  severe,  we  do  not  think  that  it  errs  at  all  on  the  side    of  severity^ 
ooosidering  the  nature  of  the  offence  and  the  necessity,  in    public  interostSa  of 
protecting  commerce  from  fraudulent  dealings.    We  dismiss  the  appeal. 

Aston,  J.  ;-^I  concur  in  the  view  that  the  possession  up  to  9kh  October 
1902,  of  stencil  plates  for  the  purpose  of  counterfeiting  Messrs. Hubbock  ^  Co's 
trade-mark,  the  possession  for  sale  tip  to  9th  October,  1903,  of  &;oods  marked 
with  the  counterfeit  trade-mark,  together  with  the  sale  on  or  about  the  7th  ' 
October  of  certain  kegs  marked  with  the  counterfeit  trade<»mark,  were  parts  of 
'*  one  series  of  acts  so  connected  together  as  to  form  the  same  transaction,  "  and 
the  offences  charged  in  respect  of  each  of  these  acts  could,  therefore,  under 
section  235  of  the  Criminal  Procedure  Code,  be  tried  at  the  same  trial.  On  the 
merits  the  guilt  of  the  appellant  is,  I  think,  established  by  olear  evidence,  an4  . 
there  is  no  ground  for  reducing  the  sentences. 

Appeal  diemie^ed. 


(1)  (1892)  16  Bom.  U^ 
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'    J^for9  tA$  Honourable  Mr.  E.  T.  Candy,  Acting  Chief  JuUiee,  and 

Mr.  Jufiioe  Ckandavarkar. 

EMPEROR  V.  JAMSETJI  CAWASJI  CAMA.  • 

ibksri  Acl  ( Bombay  Act  V  ol  187$ ),  laoUoni  8  (9),  62-  Medicated  arikle— InioitkatiDg   dr^ 

—Cocaine. 

The  ienn  *'  medicated  article  *'    aa  ated  in  section  62  of  the  Bombay  Abkari  Act  (  Bombay 

Act  V  of  1878  ),  applies  to  something  ^hich  is  manufaottired  and  by  that  mamrfactars  is  imbaeis 

with  certain  medicinal  froperties.    It  does  not  therefore  inehide  cocatoe,  trhich   is  a  medidn* 

The  word  **  intoxicating  "  as  used  in  section  8.  clanse  9  of  the  Bombay  Abkari  Act 
(  Bombay  Act  V  of  1878 ),  cannot  be  confined  to  its  derivative  meaning,  namely,  poisonous  :  th« 
wt>rd  must  be  taken  to  be  used  in  ita  popular  sense,  which  would  include  the  eseots  pfoduced  bj 


Appsal  under  eectiofi  ^17  of  tke  Criminfil  Procedure  Code  (Act  V  of 
W98  ).  made  by  the  Qovernment  of  BoiDbay,  from  an  order  of  ocquittul  recorded 
hy  J.  Sandtrs  Sinter,  Chief  Prestideney  Magigtrate  of  Bombay. 

The  aiecuf»ed|  a  chemist,  was  chArged  with  having  sold  on  or  about  the 
27th  January,  1908,  ^  a  dram  of  cocaine  without  a  license  from  the  Collector 
of  Abkari,  in  contravention  of  the  provisions  of  the  Abkari  Act  (  Bombay  Ac^ 
y  of  1878  )t  an  oflVnce  piininhable  under  section  43,  clause  (g)  of  the  Act. 

On  the  6th  February,  1903,  the  accused  ivas  acquitted  under  section  245 
of  the  Code  of  Criminal  Fri;cedure  (V  of  1898  >  The  Magistrate  in  the  oouraa 
•f  bit  judgment  said  : — 

From  the  evidence  before  the  Court  it  appears  that  cocaine— as  it  is  commonly  called— Is  H 
drug  of  an  extremely  deleteriont  character  vihen  placed  in  the  hands  of  inrlpericnccd  persofis^ 
and  one  the  sale  of  which  with  public  advantage  be  placed  under  stringent  re(.trict)Te  rules.  It# 
effects,  when  administered  in  other  than  medical  doses,  are  highly  obncxious  to  human  life 
and  when  administered  in  medical  doses  for  a  more  or  less  prolonged  pericd  create  a  craying  for 
thb  drug  in  increasing  doses.  The  hnmediate  effect  of  the  drug  is  to  stfmulate  the  spinal 
cerebral  nerve  centres — the  stimulation  being  followed  by  corref poiidipg  deprenicn  ard  ultimate* 
ly^  in  the  event  of  oontinurd  administration  of  the  drug  in  iccreasirg  dcEep,  by  paralyeis  of 
these  centres  and  death.  There  can  be  no  doubt  upon  the  evidence  that  cocaine  is  a  poison, 
though  not,  so  virulent  a  poison  as  aconite,  degitalis,  belladonna,  and  other  vegetable  poisons. 
Uistised  medicinally,  chiefly  by  eubcutanecus  injection  for  producing  local  anasthesia,  in  solu« 
iioa,  and  occas.*  ionally  by  external  application,  though  its  effect  on  mi  broken  skin  is  perfectly 
nCZ  But  in  Bombay  it  appears  to  be  swallowed  wrapped  up  in  a  pan  leaf,  and  that  without 
medical  artvince,  or  for  any  other  purpose  than  that  of  enjoying  the  exhilarating  effect  whicb 
it  teinporarily  produces.  It  is  to  check  the  consumption  of  the  drug  in  this  manner,  and  not 
with  tbe  object  of  interfering  with  its  administration  by  medical  men,  that  this  prosecution  ha« 
been  instituted.  If  cocaine  is  an  intoxicating  drug  within  the  meaning  of  the  Abkari  Act  ven- 
dors of  the  drug  must  be  held  to  be  amenable  to  the  provisions  of  that  Act,  and  therefore  th« 
main  question  which  I  have  to  decide  is  whether  cocaine  falls  within  the  definition  ol  ••  intoxi* 
eating  drug  "  as  Md  down  in  section  8  (9)  of  the  Act,  which  runs  as  follows  :— 

"  Intoxicating  drug  *'  includes  s:anja,  bhang,  charas  and  every  preparation  and  admixture  of 
the  same  and  every  fntoxicating  drink  or  substance  prepared  from  hemp,  grain  or  other  materials 
' jwt  included  in  the  term  "  liquor  "  but  does  not  include  opium  or  anything  inchided  within  thT 
meaning  of  that,  word,  as  do  fined  in  the  Indian  Opium  Act,  1878.  It  will  be  noticed*  that  4hf« 
definition  is  not  an  exhaustive  one,  but  includes  intoxicating  drinks  or  substance  prepared  fron 
temp,  grain  or  other  material.  In  interpreting  this  enactment,  which  is  a  highly  pwud  om  ^ 
itrict  oonstroctioB  must  be  placedupon,  the  words  used,  and  in  case  the  meaning  M  anv  worS 
In  this  definition  is  doubtful  it  must  be  construed  in  the  manner  most  favourable  to  the  MMrUt^ 
of  the  subject.  This  is  a  well-known  maxim  of  the  law,  but  I  may  cite  as  an  authoritv  ter^it. 
japplication  In  Bombay  Reg  v.  Bhista  bin  Madana  {  I.  L.  R.  1  Bom.  308  ].  What  then  Is  ihT 
inMuing  to  be  attached  to  the  word  ••  intoxicating  "  ?  The  first  meaning  of  the  word  "  intori 
oate,  "  as  given  in  the  Century  Dictionary,  is  "  to  poison  *';  the  second  meaning  is  "  |o  mSl 
dronkM  ^'^  ■P^"^^^""^?'*®'^*  inebriate,*,  and  a  third  meaning-~a  figat»tive  one^la  *t!! 
excite  to  *k  very  hig^  pitch  of  feeUng."  Which  of  these  meanings  is  to  be  attributed  to  iK* 
word  as  used  in  the  Abkari  Act  ?    I  thmk  I  am  bound  to  look  to  the  wordfc^of  the  deflniUon™ 

t  Cnminal  Appeal  ^o.  119  of  1908|  '  "^"^ 

-        -.  --  '-...*-  ...... 
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BiMiiahi  iH>»ltrw  tli*j  cita  any  olo«  to  to  ili«  answer  to  thii  qaettUv,  Mi4  Mi^lookinf  l#* 
wordt  I  find  a  dUtinot  clue  -the  intoxioation  moat  ba  intozioation  such  as  eauias  bj  g^nj^ 
bliang,  oharaa  and  other  preparations  of  hemp--that  is  to  say,  that  **  any  other  material  "  mMI 
in  my  opinion,  be  material  **  ^u»dsm  ^^Mrit  "  as  hemp  or  most  produce  similar  effects.  lAijnr' 
CoUis-Barry  in  his  evidenoe  states  that  oooaine  is  in  no  way  prepared  from  hemp  or  grain,  «iid' 
%hat  it  does  not  in  any  way  resemble  ganja  or  bhang.  He  says  it  is  not  ijutdim  g&nwii  with 
Blany  references  were  made  to  treatises  on  the  subject,  intir  alia^  of  cocaine,  but  in  nona 


of  them  does  it  appear,  so  far  as  they  have  been  brought  to  the  notice  of  the  OoQrti  that  'the 
properties  or  effects  of  cocaine  resemble  the  properties  or  effects  of  ganja,  bhang  or  any  other 
preparations  of  hemp.  The  Public  Prosecutor  argued  that  opium  does  not  resemble  hemp  of 
grain,  and  that  therefore  the  mention  of  opium  in  the  section  indicated  that  the  material  rderced* 
to  coed  not  be  material  0ju$d«m  generig  as  those  mentioned.  This  however  is  entirely  M  a 
negative  character,  as  the  definition  entirely  excludes  opium  and  its  preparations.  It  is  <|iiite 
pMsible,  though  on  that  point  there  is  no  evidence  before  the  Court,  that  the  intcxicatioa 
produced  by  the  use  of  opium  may  resemble  that  produced  by  ganja,   etc.    Stated  shortly,    the 


theory  of  the  prosecution  is  that  **  intoxicating  *'  is  synonymous  with  *'  poisonous  "  and  that 
therefore  cocaine  is  an  intoxicating  drug.  I  cannot  however  place  that  technical  intarpretatioa 
upon  that  word  as  used  here  and  I  hold  that  the  word  **  intoxkrating  *^   must  be  construed   t# 


maan  making  drunk  as  with  ganja  or  bhang.    The  prosecution  having  failed*  tj  show  that  cocaine 
a  drug  which  has  such  an  effect  as  an  ordinary  < 


ia  a  drug  which  has  such  an  effect  as  an  ordinary  consequence  of  its  consumption,  the 
The  Oovernment  of  Bombay  appealed  to  the  High  Court. 
The  Advocate  Otneral,  with  the  Public  Prosecutor,  for  the  appellant... 
S.  B,  Spencer  for  the  accused. 

Candy,  AcriNa  C.  J. — It  ia  necessary  to  ptit  forth  the  fiicts  which  haT« 
led  to  the  presient  prosecution.  The  cane  ia  admittedly  a  test  one  and  the  main 
question  for  our  considerati<m  is  whether  the  cocaine  which  is  tlie  subject  matler 
of  the  pr<58ent  cns*e  comes  within  the  definition  of  *'  intoxicating  dfug.  "as  ael 
fotth  in  section  3,  clause  (9)  of  Bombay  Act  V  of  1878. 

There  were  two  lines  of  defence.  One  is  under  section  62  which  prjyidts:- 
•♦  Nothing  in  the  foregoing  provisions  of  this  Act  opplies  to  the  manufucture, 
vAe  or  8«upply  of  any  bonajid'i  medicated  article  for  medicinal  purposes  bv  medi- 
cal practitioners,  ch^mistH,  driiggi«t«.  apothociiries  or  keepem  of  disperif^ari^s;. 
but  it  f'hali  be  la^^ful  for  Qovernuient  at  any  time,  by  nei^ifioation  in  the  Bomh^tr 
Oovern'nient  Oazette,  to  prohibit  the  sale  of  any  bUch  article  within  any  ditfiue<l 
local  area  or  place  except  under  a  license  from  the  Collector,  whfch  shall  ba 
granted  on  payment  of  sucli  f^es  and  subject  to  such  conditions  as  Gbvernmeril 
may  deem  fit  to  prescribe.  "  We  are  clearly  of  opinion  thit  the  bottle  of  eooaiiie 
which  was  the  subj  ct  of  thi.<4  prosecution  is  not  a  medicated  article  within  the 
terms  of  that  section.  It  appears  to  us  that  it  i«  a  medicine  per  ng  and  that* 
the  term  medicated  article  umst  apply  to  something  which  is  manufactured  and 
1^  that  msnufacture  is  imbued  with  certain  mediciual  properties.  Tiiia  appears 
to  us  to  be  a  salt  of  the  bih»e  cocaine. 

Mow  we  turn  to  the  second  line  of  defen'^e,  i  «.,  the  ground  upon  which 
the  learned  Chief  Presidency  Magistrate  considered  that  the  aocused  had  aol 
committed  the  offence  within  the  terms  of  the  Act. 

Clause  (9)  of  section  3  runs ;— «*  Intoxicating  dmg  includes  ganja,  bhang, 
charas  and  every  propamtion  and  an  a^lmixtiire  ot  the  same  and  every  iotoxici-' 
ting  drink  or  sub}«tiince  prepared  from  hemp,  grain,  or  other  materials  qo^ 
included  iu  the  ter  n  liquor  but  does  not  include  opium." 

The  learned  Cliief  Presidency  Magi?<tr  ile  was  of  opinion  that  oooaine  did 
Bot  come  wiUi in  these  terms,  befjause  he  heid  that  the  intoxic^ition  which  iuuhS 
be  cau-^ed  by  any  intoxicating  drug  falling  within  the  terms  of  th^  section  uiu^ 
be  fuch  an  intoxication  as  IS  Ciused  by  gnnja,  bhang,  etc.,  and  aUo  that  tbie 
<^her  material  reierred  to  in  this  suction  must  be  ejusdf'm  generie    with  faeo^c 
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We  are  litiaUe  tooononr  #ith  itiaiopitiiofi.  The  jfarned  Chi^t  Pfeft^enef 
if Sf^inilrate  qooied  a  bate  in  which  it  was  held  Iti  accordance  with  inrell-kbowa 
Hilihgk  that  in  cobstrain);;  k  penal  clatrne  the  Court  mtiai  be  viary  strict.  The 
otatue  which  we  are  ooiisidering  is  hot  a  pelial  olauee  ;  it  is  an  interpretation 
dabee,  aiid  #hat  we  have  to  look  at  is  whether  the  inclusion  ^f  cocaine  within 
Ihe  term  '*  Intoxicating  drug  "  is  within  the  misOhiet  contemplated  by  the  Ac^ 
and  withit)  the  four  corners  bf  the  definiiidn. 

A  perusal  of  the  jprevious  legislation  on  this  subject  in  the  Bombay  Pte« 
iidehcy  would  seem  to  shbW  that  the  itiisbhief  aimed  at  was  the  vicious  use  of 
intoiioating  di'Ugs  of  any  desbriptiob.  A  reference  to  the  preanibte  to  Hegula- 
kiot)  XXI  of  1827  and  to  section  10  of  Act  III  bf  1852  will  show  that  therti  waa 
ajpparently  ub  intention  in  the  mind  of  bhe  Legislature  to  limit  the  provisjona 
1)1  the  law  to  aby  particblar  kibd  Of  intoxicatihg  drtigs.  With  r^ierence  to  the 
incliisibn  of  chara^  made  by  Bombay  Act  V  of  1891,  it  is  evident  from  the 
pernsal  of  that  Act  that  the  object  of  that  legiHiation  was  not  simply  to  includei 
bhairaft  as  an  intoxicating  dmg,  but  to  make  the  most  stringent  provisions  with 
regard  to  both  the  mabtifaoture  and  the  sale  bf  charas  ai  ebggestefl  by  the) 
fiemp  Drugs  Commission.  The  inclusion,  therefore,  of  charas  within  the  inter^* 
firetation  clause  by  recent  legislation  does  not  assist  us. 

Coming  nbw  to  the  wotdft  of  the  clause  we  find  that  there  is  somb  difficulty 

•  in  asoertalning  whether  the  wbtds  '*  not  included  ib  the  term   Utfxot  '*  apply  uf 

f  Jthe  worde  *•  drink  or  substance  "  or  to  the  words  "  bthei-  matoriaj/'    tf  i^  i«  pet- 

missible  tot  us  to  refer  to  the  words  of  the  correspbnding  Adt  in    the  Madras 

Pretidebcy  In  which  the  word  *'  and  ''  ii  found  befoi-e  the  woiflfl    *'not  included 

iii  the  t^rm  liquor/'  the  presumptiob  itrould  be  that  ihbse  words  were   intended 

lb  appiV  to  «»  drink  or  substance.  "*    In  whichever  way  ^e  regard    the  clause^ 

%b  think  it  is  tlbar  that  the  Legfslatbte  did  bot  intend  the  definition  to  apply 

!  M>Mv  ko  hein^^  grain,  or  other  material  of  the  same  kind  as  hbmp*    tt  is  noti- 

' .  ^^^  *lj*^t  liquor  as  defined  in  clause  (?)  of  thb    same  section    and    opium   aa 

,  debhed  ib  the  Opium  Act  are  both  pnrfHrtely  etcluded  from   the  definition  o^ 

**  intblitftating  drug/'    ^his  exclusion  wobld    hardly  have  been    ne b^saary  had 

.^^  ,  the.  jbeanibg  bf  the  Legislature  been  that  the  term   in   qbestioo  fthoUld  apply 

'^^  ..only  tb  htaib  or  tbatefials  of  that  nature;     In  bonnectibn   with  this  point  ih 

;;•  .may  be    Well    tb   Irefer  to  the    judgment  bf   Mh  Justide  Quain  in  the  Qtbeen* 

.    ,.  y.  Miflldnd' Railwdy  Co.,0)  where  he  says:-*'l  start  with  this  ufdpbsition  that 

.it  is  a  ^miHtake  to  apply  the  riile  otejuffdem  generis  at  all  to  the  cobstnictiba 

[Vof  the  statute.    Ifthb  Wiord*  had  been  "houses,  buildings    and  pfofieny,^  and 

had  stopped  there,  I  agree  that  the  rule  would  be  applicable  ;  t^t  the  ii^brda 

tee  'Vh.ouse.^>  buildingn  and  prbperty  other  than  land/' 

\;    -  '     •  In  the  satoe  Way  here,  had  the  words  stopped  at  ''  hetnp,  gi'ajn  of  otbei* 
material  "  it  is  )^ible  that  the   argument  used   iot  the  defenbe   would  have 
/•ome  force. 

^  \  In  bur  opibion  the  word  **  Ibtbticating  *"  used  ib  the  interpretation  clabsd 

'  /CHtfnot  be  confined  to  its  derivativi^  Cleaning,  nametVi  «  pbisonous/'     We  think 
;  that  the  word  mu»t  be  taken  in  its  j^^blar  sense.    That  bocainb  cab  liave  "  in- 

.     toxioating  **  efiects  has  been  ampW  j^roV^d  in  this  caselj       It  is  bnbeibessary   t^ 
>efer  to  the  evidenoe  afc  nny  length,     tt  Will  suffice  to  tbebtion  tbd    |)apet  by  a 

',  well-knbwa  arknowledgc^d  authority.  Dr.  »)»e,  in  which  hb    deiJbttbisfft  all  those  • 
^intoxic'atmg  etTects  at  gteat  length.  ^ 

•**•  >  •'•    •      '     ^    i\  '      (ij  ^1875)  i^;  A;  10  Q.  B.  eb9  at  Pi  99S. 
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%T  these  reasons  w^  think  that  the  cooaine,  the  ^tiisject  of  this  prosecution. 
Is  i!ii  '•  iatdxicatibg  drag  "  within  the  meaning  of  the  Act.  We  revehie  tbsi 
M^Uttal  recorded  by  the  Magistrate  ;  and  we  record  a  conviction  under  section 
43,  clause  (g)  of  the  Abkari  Act  V  of  1878  ;  and  as  this  is  a  test  oabo  we  impose 
m^erely  «  nominal  fine  ^f  Bupee  oi:io  (1). 


I^OS.  Jttty  SO.  I  L.  &.  B7  Bout.  626. 

Before  Mf.  Jaitice  Ok^ndavarkal^  nnd  Mr.  Juetice  Jacob. 

EMPEROR  V.  WAMAN  SHIVRAM  DaMLE.  • 

;  ^Ohargs  to  jury— Seadons  Judge— Misdireotioxi'-IiiAdmisBibU  evidence—CrilninAl  Proeadttts  Cods 

[  Aot  V  of  1898  ] ,  sections  418»  438  [2] . 

Where  •  charge  td  the  jury  bV  ^&e  Seesions   Judge   Is)  upon  the  whole,  favourable  to  t^s 

*%ebttsed,  and  most  of  thi  points  of  Importance  in  favour  of  accused  are  more  or  less  dealt  with  la 

'  the  dharge»  the  mere  fa^  that  some  of  %he  points  are  not  bo  amplified  as  they  mights  have  been 

'does  not  amount  to  a  misdirection. 

Befote  the  BQgh  dourt  can  interi^re  with  the  verdiot  of  a  Jiirv  on  the  ground  that  the 
>eTidenoe  ^  accused's  eOnfession  was  wrongly  admitted,  it  mui|t  be  satisfied,  <rst/y,  that  the 
Vecdiot  is  Erroneous  ;  ^iMnidlyf  that  the  erroneouii^ess  was  caused  either  by  the  Judge's  knisdireo- 
;^tlon  to  ihe^ury  as  to  that  evidence  or  oy  a  misunWstanding  on  their  part  of  the  laW  as  to  it 
Nae  laid  down  by  the  Judge. 

Where  material  evidence  which  o^ht  not  t6  U  admitted  16  adlnitted  Und  the  Jury  are 
blaced  in  possession  of  it,  there  is  an  \6rror  in  law  ih  the  triai  undet  section  4l8  of  the  Criminal 
'  Procedure  Oode  [  kak  V  of  1898  ] ,  and  there  is  a  nilsdirectlon  of  hkw  when  the  Judge  tells  the 
Jury  that  it  is  evidenoe  which  they  can  considisr  and  on  which  they  can,  if  khey  .think  proper, 
oonviot  the  accused.  The  fact  that  after  putting  the  jury  iii  possession  of  the  inadmlteible  evi- 
dence the  Judge  in  his  charge  goes  also  to  point  oUt  circumstances  which  would  justigr  the  jufy  in 
^disbelieving  the  wrongly  admitted  erfdence  does  not  make  the  misoireotion  less  a  nKisdireotion. ' 

Where  evidenoe  which  the  law  sikys  shall  not  be  admitt|9  is  let  in  with  btber  evidence  ie^ly 
'admissible,  and  where  the  foctner  is  of  a  material  tiiharacter,  it  wo^d  be  niSre  speculative  -refine- 
ment to  hold  that  the  juty  ttust  hav^  in  convicting  the  accused,  relied  u^on  the  latter  and  rej#« 
*sted  the  fofhttsr. 

Att^h  ft(ft^  oon^iotions  and  setttenoes  passed  by  L.  Oi  Cmmp,  Sessions 

^udgeof  J^lgat!MK 

Tbte  atxWW^,  tweWe  iti  number^  were  convicted  of  the  bffence  of  for|fery  of 
\\t^  "W^^  t>f  ttrte  ^kshman  Eeshav  Damle  under  sedtion  46?  nf  the  Indian  Penal 
t>A^  (Att  -!KLV  of  I860),  nnd  sentenced  each  to  ondek'go  rigorous  imprisonment 
Yur  iTve  years,  and  accused  No.  1  was  sentenced  bo  au  additibiial  term  of  two 
gears'  rigorous  imprisonment  on  the  charge  of  using  the  forged  will  as  genuine 
tinder  seoticto  471  of  the  Code. 

Lakshman  Eeshav  D.^mle  was  a  wealthy  money-lender  of  Ehanapur.  Be 
\itm  one  son  QanpatraX)  who  died  in  1900,  leaving  behind  him  a  widow  named 
'Jankibai  and  a  minor  son  fiaiidhu.  Besides  these  per^ons^  Luk«hman's  wife 
Chiroabai  was  alive  and  living  with  him  and  also  his  natural  brother  Waman 
Vhivram  (  accused  1  ). 

Wt  ttiali  Shivram  was  by  birth  Lakshman's  brother,  but  had  been  somef 
^ears  before  adopted  by  Lakshmibai,  the  widow  of  one  Shivrsm  Dtmle,  a  neaf 
'relatiTe  of  Lakshroan's  father.  At  the  date  of  Lakshman's  death,  Jankibai  was 
''Kving  at  Hiraj  with  her  parents  and  her  son  Bandhu  was  with  her. 

In  1001 1)  ere  was  «n  epidemic  of  plague  in  Ehanapur  On  thclOth  JmM'' 
•gi^,-I901,  Laksbman  tell  ill.    The  following  tlay  unmistakeable  symptoms  ot 

•:v-f.,         V" — ■  '      '^r*ii  MMiiM 

*      .     '  !'  -      f  OfimiaaKApp^  No.  1S9  ei  190S.-  •'    -.' 
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ylmgne  AppbAied  and  on  the  night  of  the  tSth  January,  1901,  he  died.*  Sheriff 
after  Lakflhrnan'ti  death,  Jankibai  and  hdr  relatives  from  Miraj  appeared  on  the 
eeene.  Chimabai  at  that  time  was  seriously  ill  with  plague.  fi{ome  disputee 
seemed  to  have  arisen,  and  on  the  15th  January,  1901,  a  number  of  persona^ 
including  the  majority  of  the  accused,  collected  at  Ltakshmaa's  house,  and  there 
wax  a  panoh  held  with  the  object  of  arriving  at  some  settlement.  After  thie 
incident  of  the  panoh,  Chimabai,  Jankib-ii,  Datto  Oopal  (  Jankibai's  uncle  ),  and 
Waiiiau(  accuHfd  1  )  continued  to  live  in  Lakshman's  house  until  Chimabai*a 
death  on  the  19th  January,  1991. 

On  the  ?8th  January,  1901,  Datto  Gopal  applied  to  the  Mamlatdar  who* 
appeared  on  the  M3.»ne.  It  was  asserted  before  tho  Mamlatdar  that  the  wiU 
wa!<  a  forgery.  The  Mamlatdar  made  a  kind  of  summary  enquiry,  recorded  certaiit' 
statements,  and  made  a  report  in  favour  of  the  genuineness  of  the  will  put  for* 
ward  by  Waman.  ai  Lakshman's  last  will.  This  will,  it  Was  contended  by  the 
Hefenoe,  was  written  on  the  day  ic  boro  date  (  lOlh  January,  1901  ).  It  waa 
oontended  by  the  prosecution  that  the  will  was  a  forgery,  having  been  prepared 
•n  the  26:;h  January,  1901,  several  days  after  Lakshman's  death. 

Datto  Oopal  next  applied  to  the  Di.strict  Court  of  Belgaum,  on  behalf  of 
Jankibai,  for  a  temporary  appointment  of  guardian  to  the  estate  of  the  minor  ; 
and  {tending  a  regular  decision,  the  Di.'^trict  Judge,  on  the  3l8t  January.  1901, 
rassed  a  temporary  order  appointing  Mr.  Varadaraj,  the.  then  Nazir  of  tho 
Courti  temporary  guardian.  A  notice  was  issued  to  accused  1  who,  on  the  5tli 
February,  1901,  put  in  an  application  asking  that  the  temporary  order  of  attn- 
ehment  should  be  set  a«*ide.  This  application  was  rejected.  The  date  fixed  for 
hearing  the  regular  application  was  15th  March,  1901.  Accused  1  obtained  a 
postponement  to  tho  14th  June,  1901.  Belore  this  date  there  had  been  negotia- 
lions  between  the  parties,  and  the  hearing  was  postponed  with  a  view  to  an 
amicable  settlement. 

On  the  19th  June,  1901,  the  parties  appointed  four  arbitrators.  The  awsrd 
was  made  but  was  not  signed  ;  and  the  matter  came  again  before  the  District 
Court. 

On  the  19th  July,  1901,  the  District  Judge  proceeded  to  hear  Jankibai's 
application.  Wamau  opposed  it  on  the  ground  that  theie  was  a  will  made  bj 
Lakshman  which  appointed  him  guardian.  The  result  of  the  enquiry  wjis  thai 
on  the  20th  July,  1901,  the  District  Judgo  appointed  the  Nazir  guardiau  of  ihe 
property  und  Jankibai  guardian  of  the  p(*rson. 

On  the  8th  November,  1901,  the  Nnzir,  Mr.  Varadaraj.  moved  the  Distrid 
Canrt  to  sanction  the  prosecution  of  tho  persons  making  or  attesting  the  will. 
Kr.  Varadar}\]  died  on  the  18th  December,  1 901.  The  application  for  sanctioa 
was  renewed  on  the  24th  June,  1902,  and  the  Diatrict  Judge  granted  Iho 
■auction  ou  the  2Gth  Jul},  1902. 

In  Augu-t,  1902,  the  ]iresent  proceedings  commenced. 

The  following  are  the  extracts  from  the  heads  of  charge  by  the  Sessiono 

Judge  to  the  jury  : — 

•*  Statement  said  to  hftve  beto  made  by  aeoused  1  to  theNasir  inadmistiblt  againil  fcha  oilier 
aeeuied  as  being  a  confession  of  an  oUence  for  which  thej  are  not  being  tried.  At  most  a  confea* 
iion  not  of  forgery  bat  ot  using  as  gsnuine  a  forged  document  The  other  acetised  are  not  being  triad 
for  the  latter  oflence.  Also  self-exculpatory  and  therefore  inadmissible  against  them.  Doea  not 
impUcate  himself  to  the  same  degree  as  them.  Do  you  believe  that  as  a  matter  of  faot  that  state- 
ment was  made?  Persons  do  not  confess  without  some  reason.  What  reason  was  there?  Ths 
tags  was  fi^ed  for  Jiearing  on  Mie  19th  July,  1901.  And  to  an  appearances  Waman  was  prepaied 
%t  g9  0u  with  it.    If,  as  be  suggested,  he  wished  to  oompromiso  the  mal.ter,  it  was  wholly 
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0ftfT  for  him  to  implicate  himBelf  in  thii  waj.  iSe  could  merely  har^  agreed  Doi  to  fnw  hit  otaka 
mi»dec  the  will.  Mr.  Manerikar*s  eridence  important  in  this  connection.  J)oet  not  this  suggest 
iba%  the  l7asiV  sugRested  that  Waman  should  confess  and  compromise  the  matter,  and  that    thft 


Naiir  then  assumed  that  his  own  suggestion  represented  Waman 's  statement?  If  this  confession 
'wat  made,  why  did  Mr.  Varadaraj  wait  for  four  months  before  taking  any  steps  to  obtain  sanction 
lo  prosecute?  It  is  true  that  Waman  denied  ever  having  been  to  the  Nazir  at  all,  but  is  it  not 
reaionably  possible  that  he  was  taken  by  surprise  at  this  unexpected  statement,  and  foollshljr 
denied  that  any  interview  took  place?  The  whole  matter  rests  6n  the  xincorroborated  testimony  A 
%  dead  man,  and  without  having  him  before  the  Court  some  caution  is  necessary  in  aooeptiaf 
hU  statement. 

•  I  I  •  I  • 

(5)  The  conduct  of  Accused  ^o.  1  with  reference  to  certain  property. 

Prosecution  perfectly  entitled  to  prove  conduct  of  accused  No.  1  if  such  eondnofe  is  iiMdMlai 
IMI  w|th  the  existence  of  a  will. 

7he  acouiied  appealed  to  the  fiigh  Court. 

Branson  and  Rx^rtion,  with  NUkantha  Atmaram,  for  the  aoeilMd. 

The  Advoea/t&' General,  with  tht>  Ocvernment  Pleader,  for  the  Crown* 

CBANDATARKAlEt,  J.  :--The  itnanimous  Verdict  of  the  jury,  finding  lh# 
aceoted  gnilty  in  this  case,  has  been  accepted  by  the  Jndge,  and,  in  accoi^ane^ 
with  it,  he  has  sentenced  acctirfcd  Nos,  I  to  12  to  five  yfars'  rigorons  imprison*^ 
meat  on  the  charge  of  Torg^^'r^  of  a  will  under  section  467^  Indian  Penal  Cod«, 
vnd  accused  No.  1  to  an  additional  term  of  two  years'  rigorous  imprisonment  on 
the  charge  of  using  as  genuine  a  forged  document  under  section  471,Indian  Penal 
'Code.  In  this  appeal  against  the  convictions  and  sentences,  the  learned  counsel 
for  the  appellants,  relyinj^  on  Emperor  v.  Malgowda  Basgowdafi)  has  contended 
that  there  was  misdirection  in  the  learned  Judge's  charge  to  the  jury,  because, 
it  is  urged  he  omitted  to  call  the  attention  of  the  jury  to  several  matters  of 
prinre  impolrtanoe  whiuh  favoured  the  accused.  It  is  conceded  that  the  Judge's 
charge  was^  upon  the  whole,  favourable  to  the  accused,  and  we  think  that  he 
aamroed  up  the  case  most  careflilly  and  fairly.  Most  of  the  arguments  urged 
in  support  of  the  appeal  before  us  amount  practically  to  this,  that  the  learned 
^Sessions  Judge  did  not  put  the  points  referred  to  in  the  heads  of  charge  in 
:greater  detail.  Most  of  the  points  of  importance  urged  by  the  learned  counsel 
for  the  appellants  have  been  more  or  less  dealt  with  in  the  charge,  and  the  mere, 
fact  that  some  of  the  points  were  not  amplified  as  they  might  have  been  doe« 
toot,  in  our  opinion,  amount  to  a  misdirection. 

There  are  three  objections,  however,  urged  in  support  of  this  appeal,  whick 
•t«kid  upon  a  different  footing.    They  may  be  formulaned  as  follows  :-— 

(1)  Exhibit  58,  the  deposition  of  the  decea&ed  Nazir  recorded  in  a  civil 
proceeding,  was  wrongly  admitted  in  evidence  under  section  33  of  the  Evidence 
Act  as  containing  accused  No.  l^s  confession. 

(2)  The  Judge  put  before  the  jury  the  evidence  of  acccused  No.  I's  ooa«' 
^ot  as  if  the  jury  could|  if  they  chose,  draw  an  inference  from  it  against  all  the 
aoouaed. 

(3)  The  Judge  omitted  to  place  before  the  jury  the  evidence  as  to  the 
alleged  signature  of  Lakshman  on  the  will.  Exhibit  8,  which  told  in  fitvour  of 
its  genuineness  and  which  stood  uncontradicted. 

As  to  the  first  of  these  objections,  the  learned  Advocate* Ctenera),  wbe 
has  appeared  for  the  Crown  to  sup]  ort  the  convictions,  has  not  contended  thal^ 
Exhibit  68  was  admissible  in  evidence  either  under  section  38  or  any  other  pre- 
vision  of  the  Evidence  Act.  Exhibit  68  is  a  statement  made  by  the  deceased 
Nazir  of  the  District  Court  of  Belgaum  in  Miscellaneous  Application  No.  8  ef 

(1)  (1902)  i  Bom.  L.  B.  m\  foit  p.  H4^ 
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1901  and  wa^  tendered  by  the  prosecution  for  the  purpose  of  proring  an  >di|i1«  • 
fisioQ  or  confession  silleged  to  have  been  made  by  accused  No.  1   to  the   Naztr. 
It^  aJroisHibility  wais  objected  to  by  the  defence  in  the  Seraions    Conrt,  bnt  bhe 
Judge  overruled  the  objecnion,  holding   that  **  the  ntatement  may  be   proved 
tinder  section  33  of  the  Evidence  Act,  and  is  admissible  as  an  eztrajudidal  oon- 
feiision  ag-iinst  accused  No.  1."     But  the  Sessions  Judge  omitted  tn  notice  tha^ 
important  proviso  to  section  33,  according  to  which  evidence  given  by  a  witnestt"" 
in  a  judicial  proceeding  is  admissible  in  a  subsequent  judicial  proceeding  only 
i/fibe  parties  to  both  thd  proceediugs  are  the  same.      Neither  the  Crown   nor 
ihe-N«Bir  now  prosecuting  the  accused  were  parties  to  the  Sliscellaneous  Appli? :: 
eation  in  which  the  deoeasted  Nazir  made  the  statement.    The  argument  of  cha 
Iearne4.A4vocate-QeneraI  is  that,  though  the  statement  was  wrongly  admitted^ 
that  is  not  a  valid  ground  for  settiug  aside    the  verdict    of    the   jury,  if  as  a 
matter    of   fact     it    could     not    huve  influenced  the  jury,  and    that      iH 
*d  not    influence     the    jury    is     apparent      from     the     foot    that     tho 
Judge  in  his  charge  was  emphatic  in  telling^  them  that  they  ought  not  to  believe 
the  statement  of  the  deceased  Nazir.  It  is  indeed  the  case  that  the  Judge,  in  bia 
•nmming  up  told  th«  jury  /irieiy,  that  the  alleged  confession  said  to  h^ve  been 
made  by  accused  No.   1    to   the   Naair  was   not  adtpi^sible    as  against  the . 
other    accused,    because    it    was    *'  at  most  a  confession    noe  of  forgery  bu« 
of  mina  as  genuine  a  forged  dooument"  for  which  latter  ofifence  those  other 
Accused  were  not  being  tried,  and  also  because  it  was  •'  eslf-exoulpatory/  inas- 
much as  it  did  not  implicate  himself  to  the  same  extent  aa  it  did  the  other 
mused  ;  and  ieoondly,  that  it  was  highly  improbable  that  accused  No.  1  m^e 
the  alleged  admission  or  confession  to  the  Nazir  and  the   whole  matter   rested 
"  on  the  uncorroborated  testimony  of  a  dead   man,  and  without  having  Una 
before  the  Court  some  caution  is  necessary  in  accepting  his  statement."    So   far 
the  summini?  np  was  favourable  to  the  accused;  but  the  bet  stands   that  the 
statement  was  allowed  to  go  in  as  part  of  the  evidence  which  the  jury  could  con- 
sider and  it  is  contended  oy  the  appellants  counsel  that  when  evidence  which 
ouirht  not  to  be  placed  before  the  jury  is  placed  before  them,  and  they  are  feffc 
to  believe  it  or  not,  and  the  evidence  so  let  in  is  material  in  the  sense   ^hat»  if 
believed,  it  must  tell  against  the  accused,  it  is  difficult  «o  say  that  they  have  net 
been  influenced  by  it  when,   in  spite  of  Judge's  charge  that  the  evidence  in 
question  was  not  entitled  to  belief,  they  have  brought  in  a  verdict  of  guilty 
ftfraioRt  the  accused.    The  law  on  this  point  was  carefully  considered  by  Melvill, 
J  in  Reg.  v.  Ra7rh9W(%mh  Mudliar.W     After  observing  that  it  is  not  the  admis- 
sfon  of  every  inadmissible  evidence  which  vitiates  a  trial  by    jury,  that  learned 
Judge  went  on  to  say.  ....    •*The  duty  of  the   Appellate  Court   is,  in  m  v 
opinion  first  to  consider  whether  the  evidence  improj^erly  admitted  is  material, 
and  such  as  is  likely  to  have  exercised  a  prejudicial  influence  on  the    minds  of 
the  jury;    If  it  be  so,  then,  as  it  is  impossible  to  know  the  exact  amount  of 
weight  which  the  jury  attached    to  the   particular    evidence  in  question,  «heir 
verdict  is  so  far  invalidated  that  the  Appellate  Court  cannot  any  longer  accept 
it  as  a  conclusive  decision  on  the  fects.    ...    If  the  Appellate    Court  think- 
that  the  verdict  of  the  jury  is  founded,  in  part,  upon  evidence  vhich  should  no« 
have  been    admitted,    or  that    the    appellant    has    been  prejudiced    by  aome 
misdirection  or  omisaoo  of  proper  direction  on  the  part  of  the   Judg^  the 
AppelUte  Court  is  at  liberty   to  treat  the    case  as  if  it  had  been  tried  by  the 
Judge  with  the  aid  of  assessors."    This  was  under  the  Code  of  Criminal  iProoe- 
dure  in  force  in  1869.    The  question  is  whether    it  is    the  law  also-under  the  - 
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i  Code  of  Criminal  Prooedn»e  now  in  force.     Acoowling  t^  fwction  41?  of  the  pre- 
j  «ent  Criminal  Procedure  Code,  where  the  trial  wa^  \yy  jury,  an  appeal    shall  lie 
on  H  matter  of  law  only;  and  according  to  clause  ^2)  of  Ejection   423,  the  46P^1* 
late  Court  cannot  alter  or  reverse  the  verdict  of  a  jury,  unless  it  is  of  opinion 
that  such  vordic6  is  erroneous  owing  to  a    misiiirecjijpii  by    the   Jfudge,  or  to  a 
ipisunderstanding  on  the  partof  the  jury  pf  the  law  as  laiddpwn  by  him.     Read- 
ing these  two  sections  together,  it  is  clear  that  befqrp  we  can   interfere  with  the 
ver<1ict  in  this  case  on  the  ground  that  the   evidence  <)f  accused  I's    confession 
was  wronsrly  admitted,  we  mus^.  be  satisfied,  firstly,  thst  the  verdict  is  erroneoius; 
secondly,  that  the  erroneousness  was  caused  either  by  the  Judge's  misdirection 
to  the  jury  as  to  that  evidence  or  by  a  misunderstand  mg  on  their  part  of  the  law 
as  to  it  aM  laid  down  by  the  Judge.     Where  material  evidence  which  ought  not 
to  be  admitted  is  Emitted  and  the  jury  are  placed  in  pos^essioq  of  it,  there  is  an 
error  in  law  in  the  trial  under  section  418  ajjd  there  is  a  miadfrection  of  jaw  wheq 
the  ^udge  tells  the  jury  th<it  it  is  evidence  which  thj^y  cJin  consider  and  qn  whicl^ 
they  can,  if  they  ti^ink  proper,  convict  the  accused. .  The  fact  that  after  putting 
the  jury  in  pos^ssion  of  the  inadmissible  evidence  the  Judge  in  his  charge  goes 
OQ  also  to  point  out  oircumHtances  which  would  justify  the  jury  in   disbelieving 
the  wr^^giy  admitted  evidence  doe?  not  n^ake  the  misdirection  le?a  a  misdirec- 
|j.on,  since  the  presumption  is  that  the  jury  are  well  a^yal'e  that  it  is  for  them  tq 
appreciate  the  evidence  and  that  they  are  at  liberty  to  take  or  not  the  Judge's 
view  of  it.     And  in  this  cn^fi  that  presmnptiou  is  siippprtiea  by  the   view   the 
Jury  have  taken  of  the  cnse  notwithstanding  the  tenor  pf  the  Judge's  charge.    It 
It*  no  answer  to  that  to  sjiy  that  this  particular   evidence   which  was  wrongly 
admitted  could  not  have  influenced  the  jury.     Where  evidence  which   the   law 
says  bhall  not  be  admitted  is  let  in  with  other  evidence  legally  admissible,  and 
wj^ere  the  former  is  of  a  material  character,  it  would  be  mere  speculative  refine- 
ment to  hold  that  the  jury  must  have,  in  convicting  the  accused,    relied  upon 
the  latter  and  rejected  the  former :  see  on  thi«  point  Oaeerp  v.  Chunder:  Kocmaf 
Mozoamdar.W     In  the  present  case  H)mcst  every  iteir  of  evidence  relied  upon 
by  the  prosecutjion  was  dealt  with  by  the  learned  Judge  in  his  charge  in  favour 
of  the  accused.     Under  these  circumstances,  we  cannQt  say    that  the  evidef)QQ 
of  accused  1*«  confession  which  ought  npt  to  have  been  placed   before   the  jury 
could  ^t  have  influenced  jt^em  in  returning  a  verdict  ot  guilty.     We  must  t^Q 
it,  then,  that  there  was  a  misdirection  gn  a  material    point  of  law  ;  but  ^incQ 
the  Judge  directed  the  ji^ry  that  the  evidence  of  accused  Ts  ponfessio|f  y^M 
admissible  as  against  bin?  only  and  not  against  the  other  accused,  the  ii)isdiro- 
<ction  does  not  apply  to  their  casa     It  is  true  that  in  directing  the  jury    not  tq 
.consider  the  evidence  in  question  against  accused  I^Tos.  2  to  8,  the  learned  JudgQ 
•saigned  three  reasons  for  his  view,  and  that  one  of  those  reasons  was  ^\iat  thQ 
^nfossion  of  accused  No.  1  was  self-exculpatory,  inasmuch  as  it  did  nqt  impli- 
.cate  himself  to  the  same  extent  as  them.    As  ;^'matter  of  fact,  the  CQufessioa 
said  to  have  been  made  to  the  Nazir  does  not  implicate  any  one  but  accused  No. 
B,    The  words  of  the  confession  as  given  by  jbhe  Nazir  in  his  deposition.  Exhibit 
j68,  are  ; — "  Hosmane  Ba\^ppa,"  (  that  is  accused  No.  8  ),  '*  has  made  this  will. 
jl  tell  the  truth  before  ypu.     Hosmane  Balappa  has  done  all    this."    It  is  possi- 
■hie  that  the  Judge's  sta^tiement  to  the  jury  may  have  conveyed  to  them  the  im- 
Itt^ssipn  that  all  the  amised  were  in  fact  implicated  by   the  c<^nfessiQn  ;   )but, 
having  regard  to  the  empl;iatic  manner  in  which  the  Judge  told  the  jury  that 
^  confession  was  inadqi^issible  as  against  accused  1^q9.  2  to  8,    we  must  hold 
^t  ^  far  as  those  aooused  persons  are  concerned  tl^re  was    no  misdirection. 

(1)  (1876)  24  W.  R.  7r.       '  - 
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Bnt  as  to  them,  the  qtrastion  is  whether  there  has  been-  mi*direciior^  in  Hiafr 
the  Judge  put  befoie  the  jury  the  evidence  of  ftccused  l's>  conduct  relied  upon 
by  the  prosecution  as  if  it  was  evidence  also  against  the  other  accused. 

That  brin^  us  to- the  second- objiection  urged  in  support  of  this  appeaL 
In  his  charge  the  Judge  divided  th&  evidence  for  the  prosecution  into  six  diflb- 
rent  heads,  and  one  of  them  was,  as  he  put  it»  the  evidence  of  accnned  \»  coodacK 
lemoving  certain  property.  In  dealing  with  this  latter  evidence  he  pointed  ont. 
that  the  prosecution  was  "  perfectly  entitled  to  prove  the  condttat  of  accused 
I  if  such  conduct  is  inconsistent  with  the  existence  of  a  will,"  and  then  he 
went  on.  to  comment  upon  the  circumstances  relied  upon  by  the  pro^^ecutioa 
and  elicited  in  the  evidence  of  the  witnesses  for  the  Crown.  The  summing 
up  was,  on  the  whole,  in  &vour  of  accused  No.  1  on  this  head-  also,  aod  the 
learned  Judge  eoncluded  this  part  of  the  charge  by  warning  tho  jury  against 
the  danger  of  reasoning  from  conduct,  as  men  often  acted  unreasonabi  j.  So  £ir 
the  charge  was  unexceptionable  from  the  point  of  view  of  the  accused  ;  bnH 
seeing  that  it  wa(i  open  to  the  jury  to  give  effect  or  not  to  the  warning  and 
that  after  all  it  was  they  who  had  to  consider  the  evidence  in  question  and 
their  decision  on-  fiicts  was  final,.  H*  was  ,  we  think,  a  serious  omission  on  the 
part  of  tho  Judge  not  to  have  expressly  warned'  the  jury  that  the  evidence 
ef  accused  No.  I's  oondnct  was  inadmissible  as  against  the' other  accused.  It  is^ 
true  that  almost  atthe  conclusion  of  his  charge  he  dealt  with  the  qnention  of 
the  conduct  of  accused  Nos.  2  to  8  and  that  there,  too,  he  summed  up  the  case 
in  their  favour  by  pointing  out  "■  the  extreme  improbability  of  conduct  imputed 
to  the  accused  persons."  But  that  part  o>  the  summing  up  stands  apart  from  the 
portion  where  the  evidenee  of  accused  Is  conduet  was  dealt  with  and.  treated  as  if 
It  was  evidence  which  could  be  considered  as  gaainst  all  tho  accused  perstons  and 
not  merely  accused  No.  1 ;  and  nothing  was  said  in  that  part  by  way  of  warn- 
ing to  the  jury  that,  in  considering  tlie  evidence  of  tiie  acouised's  conduct,  theyt 
should  not  consider  it  as  against  the  rest. 

We  now  eome  to  the  third  and  last  objeotion..  The  accused  were  charged 
with  the  offence  of  forging  a  will  of  JLakshnytn  Keshav  Damle,  and*  in  all  caae^ 
of  forgery  the  question  whether  the  signature  s^id  to  be  forged  is  genuine  or 
not  is  more  or  less  material.  In  the  present  case  the  theory  of  the  procsecutioo 
as  to  the  signature  on  the  will,  Exhibit  8,  purporting  to  be  that  of  Lakshman 
Keshav  Damle  does  not  appear  very  clearly  upon  the  evidence  recorded,  and  Mrv 
Branson  who,  we  are  informed,  appeared  in  the  Sessions  Court  to  defend  accused 
Nos.  4  and  8,  and  who  has  also  appeared  before  us  in  support  of  this  appeal  on 
behalf  of  those  accused,  has  urged  that  in  his  address  the  Public-  Prosecutor  in 
the  Sessions  Court  was  not  able  to.  advance  any  particular  theory  with  reference 
to  the  question  of  the  genuineness  or  otherwise  of  the  signature.  The  only  oral 
evidence  on  the  point  adduced  for  the  prosecution  is  that  of  the  pardoned  appr* 
over  Mangesh.  His  evidence  is  to  the  effect  that  accused  No.  8produoed  before 
him  a  draft  and  gave  him  •*  a  paper  signed  by  Lakshman  Eesbav  Damle.  It 
appeared  to  be  his  signature."  Then  he  goes  on  to  state:— '^I  told  Mr<  Gloster 
that  the  signature  was  genuine  and  I  recojmized  it  as  snch.  Even  now  I  say 
that  to  me  it  appears  a  genuine  signature. '  The  prosecution  have  put  in  a 
number  of  documeuts  (Exhibits  20  to  2^  and  Exhibits  26  to  29)coBtaiBing  what 
are  admitted  for  the-  Crown  and  the  defence  to  be  the  genuine  signatures  ef  Laksh- 
man Eeshav  Damle.  It  must  no  doubt  be  taken  as  a  matter  of  course  that  the 
jur^  looked  at  the  signature  on  Exhibit  8  and  compared  it  with  the  signatures, 
on  the  other  documents;  but  that  does  not  cure  the  defect  in  the  summing  up. 
It  was  a  matter  of  priitte  importance  thitt  the  prosecntioa  was  not  able  to  addn^ 
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^rif  evidence  beyond  that  of  the  approver  and  he  could  not  deny  nay,  he  admit- 
ted that  it  was  a  genuine  signature  of  Lakdhman.  The  learned  Judge  ought  itj 
have  specifically  dealt  with  this  question  and  drawn  the  attention  of  the  jury  to 
the  approver  s  evidence  on  the  point  and  the  absence  of  any  evidence  to  thB 
Contrary.  The  omission,  we  think,  fills  within  the  principle  of  the  ruling  of 
the  learned  Chief  Justice  in  Emperor  v.  MalgawdaW  that  a  non-direction 
amounts  to  a  misdirection  if  the  point  is   one  of  prime    importance,  especially 

•' telling  in' favour  of  the  accused. 

We,  therefore,  hold  that  there  have  been  misdirections  in  the  case  and  the 
'^uesti6n  i?,  whether  the  verdict  can  be  pronounced  to  be  erroneous  owing  to 
those  misdirections  ?  Counsel  for  the  appellants  pointed  out  circura>tancos  in 
the^ca^  ami  catted  our  attehtion  to  certain  portions  of  the  evidence  to  show  that 
theVerdiot  of  the  jury  wan,  as  lie  put  it,  '*  astounding '' and  "tnanifestly 
ferron^us.**  The  learned  Advocate  General,  on  the  other  hand,  did  not  argue 
the  carte  before  us  on  the  merits  so  as  to  show  thfit  the  verdict  was  in  accordance 
•with  the  weight  of  the  evideuce-and  probabilities  and  such  as  reasonable  minds 
""could  arrive  at.  He^ confined  tihnself  to  the  que^ion  whether  there  weie 
misdirectixins,  and  If  th^re  were,  Avhether  the  verdicc  was  erroneous  owing  to 
theln.  For  the  reasons  to  be  presently  ^iveti,  we  have  come  tu  the  concl\isioA 
that 'the  verdict  is  eiToncx>u«»,  and  we  thitfk  that  we  must  also  hold  that  the 
verdict  is  vitiated  by*  the  misdirections  with  which 'we  have  dealt.  We  think 
'  that  the  reception  of  accused  I's  confessmo  and  the  treatment  of  the  evidence 
ef  accused  I's  conduct  as  if  it  was  evidence  against  ail  the  accusij'd,  and  the 
em isMon  to'deal  with  the  question  of  the  genuineness  of  the  v^ignature,  irttj.*t 
have  seriously  affected  the  merits  ofthe'case  arxi  inftuenced  materially  the 
verdict  of  the  jury.  In  the  language  of  Melvill,  J,,  in  the  cate  above  citeil,  *'as 
it  it»  impossible  to  knonw  the  ^xact  amount  of  weight  whitih  the  jury  attached  to 
the  particular  evidence  in  question,"  ho  far  as  that  evidence  was  wrongly  admit- 
ted and  treated  in  the  Judge's  charge,  the  verdict  of  the  jury  "is  so  tar  invali- 
dated that  the  Appellate  Court  caniiot  any  longer  accep^j  H  as  a  conclusive  deci>sion 
en  the  facts,''  It  is  eompet^it  to  us,  under  these  cirturastances,  to  consider 
^whether,  after  excluding  the  evidence  wrongly  admitted,  the  rest  of  "the  evidence 
is  sufficient  to  sustain  the  verdict  nnd  to  determine  the  appeal:  see  Queen* 
EmprcAS  v,  i^mcj/ian^/ra,' Criminal  Ruling  Nb.  11  of  1895. 

We  are  spared  the  necessi.y  of  dealing  with  the  6vi(1ence*^in  detail,  ns  it 
has  been  clearly  set  R^rth  in  the  Judge's  charge  and  its  infirmities  have  been 
lucidly  pointed  out  there.  The  case,  moreover,  for  the  pnmecutfon  is  simple, 
thiiugh  the  evidence  ivdduced  is  vciluminous  The  question  i^  whether  the 
will.  Exhibit  8,  is  a  forgery?  We  have  at  the  outset  the  unchtflletigetl  fact, 
«wom  to  by  the  ajiprover,  Mangesh,  that  the  signature  en  Exhibit  8  is  genuine 
And  '*  appears  to  be  a  genuine  signature."  A  comparison  of  that  signature  with 
the  signatures  on  Exhibits  20tj  23  and  :2G  to  29,^vhich  aie  admittedly  cenuine, 
ban  satisfied  us  that  it  resembles  the'latti^raud  that  there  is  no  markpd  ditfereuoe 
l)etwe9rl  them  te  excite  suspicion.The  Nazir,\vho  is  administrator  of  1)he  .propt;rty 
of  the  minor  grandson  of  Labh man,  states  in  his  deposition.  Exhibit  4,  that 
.  when  he  was  finst  instructed  that  the  will  was  not  genuine,  he' was  "told  that  it 
'  was  not  genuine'  because  Lnkshm^n  had  not  been  in  a  positron  to  make  a 
will  and  that  the  ink  of  the  signattire  was  difterent  from  the  bo(ty  of  the  wri- 
ting.    But,  so  far  as  we  can  see,  no^  difference  of  ink  is  perceptible. 

We  start,  then,  with  this  cirbumstance    in   favour  ef  'the  will   that  the 
signature  is  genuine.     The  cjise  for  the  prosecution,  howevf»r,  is   that  a   week 
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after  L*ikpl)nian*» 'leath,  the  pardoned  approver,  Man jfiaah,  waR  tailed  to  tW 
hou^e  of  accused  No.  S,  who  there  pioduced  to  him  a  drafc  aud  a^ked  him  to 
copy  it  on  some  pieces  of  blank  paper,  one  of  which  conbainnd  Lakshman's  sig- 
nature. This  story  stands*  on  the  evidence  of  the  approver  alone:  and  it  is  so 
full  of  improbabilities  that  it  is  difficult  to  believes  it.  Here  is  a  man  who; 
when  examined  by  the  Mamlatdar  and  the  Sub  Registrar,  swore  to  the  j/enui" 
nenesd  of  the  will,  but  who  afterv/ards  stated  bofntre  Mr  Gloster,  the  D  stricH 
Judge  bf.Belgaura,  that  it  was  a  forgery,  under  the  impression^  a:^  he  statecl 
ihou,  ibab  a  pardon  nad  been  given  to  him.  His  story  in  that  ^hen  accusea 
No.  8  asked  him  to  copy  the  will  he  refused,  bht  that  accu:<ed  jVo.  8  hating 
threatetied  him,  he  wrote  it  in  the  presence  of  several  per^ons.  The  sugges- 
iioQ  of  Itie  (defence  is  tiiat  the  stntement  made  by  the  approver  before  Mr. 
Gloster  was  made  because  he  had  br^en  won  over  by  Jankibni  m  mde  ;  that  jus^ 
then  he  was  hard  up  for  money  which  he  had  to  puy  for  ta(jai  and  that  just 
kbont  that  period  he  was  able  to  pay  the  amount.  J  his  suggestion  finds  some 
'snppoit  from  the;  approver's  answers  in  crots- examination.  Tliel'e  is,  m«»reoTer, 
eviaenoe  io  contradict  this  witness  so  £ir  as  it  could  be  contradicted.  Mangesb 
says  thst  when  he  copieil  the  will  at  aceu.ned  No.  8s  instance  in  the  house  of 
the  latter,  his  (  Mangesh's  )  brother  Dattc  was  pr^ent.  D*tto  h»s  beetl 
called  for  the  defence  and  denie<«  that  h?  was  pre.^cnt  at  any  such  meeting.  Fivt^ 
witnesses  examined  for  the  defence  swear  that  the  will  w  »s  writreu  in  Laksh-^ 
man's  house  and  presence  by  Mangesh,  th{|i>  it  was  signed  by  Lak5hnian  in  their 
presence,  and  attested  by  accused  N4>s.  2  to  8.  TH*Mr  evidence  shows  nothing 
Which  would  justify  us  in  disbelieving  them  and  believing  the  approver.  tu 
discharge  to  the  jury  tne  Judge  rightly  brushed  asid-  th^  evidence  of  ihe 
'approver  as  unreliable.  We  have,  in  addition,  the  fact  that  nccused  j^cs.  2  Id 
B  swore  before  the  Sub  Registrar  that  Ltvkshmau  had  signed  the  will  in  th^ir 
presence  and  that  they  h  ul  attested  it  at  his  instance;  The  evidence  for  the 
proseksution  sh6w8  that  these  eight  persons  Were  LaksHman's  fi  iends  and  that 
they  aire  persons  who  are  HiVited  along  with  others  on  iinportfint  ocoisioiH 
such  as  Adoptions  o^  executing  deeds  (  vide  Exhibits  9  and  11).  This  is  the 
positive  evidence  to  prove  the  genuineness  of  the  will  and  the  probibilitieii  sti 
far  support  it.  When  we  are  dealinj^  with  the  questiob  at  probibilities  and 
testing  the  oral  eviaence  by  means  of  them,  the  theory  of  improbkbilily  iriusi 
be  such,  as  observed  by  the  Privy  Council  in  Oliotey  Aarain  Shigk  v.  Ralaik 
Koer,W  that  *'  in  order  to  prevail  Hgain.-^t  such  evideuce  as  h.is  been  ad4luced" 
in  support  of  the  will,  it  must  be  "  clear  and  cogei<t.  In  must  appro^ich  very 
nearly  to.  if  it  does  not  altogether  constitute,  an  impossibility;"  On  what  doe^ 
the  theory  of  improbability  advanced  in  this  case  by  the  prosecution  rest? 
Fiist,  it  IS  said  Lakshman  *'  wh-*  not  in  a  poaitioto  to  make  a  will  "  on  the  aaj/' 
and  at  the  time  the  will  is  said  to  have  been  made,  and  wlien  we  c«»me  to  exa- 
mine wT^at  that  means  it  comes  to  this,  not  that  L'lkshman  was  hnco*)nciouii. 
or  fo  enfeebled  by  his  diseu-^e  ,(  plague  )  thai  he  was  ph3sically  incapHbleof 
making  the  will,  but  rathe^  that  to  almost  every  one  who  saw  him  he  spi>ke  a« 
if  he  did  not  think  he  was-goiLg  to  die.  The  infereivipe  suggested  is  that  as  h& 
did  not  take  a  serious  vieW  of  his  illness  he  <^id  not  JTcel  the  necesMty  of  mak- 
ing a  will  and  therefore  could  not  have  made  one.  A  man  may  not  think  be 
is  goiii^  to  diti  and  yet  there  is  nothing  improballe  in  his  inakinjr  a  Will.  Bero 
it  IS  tommdfi  ^ronnd  that  on  Friday  (the  date  of  the  alleged  will  )  he  hiid  a 
1)ubo  And  that  his  case  was  discovered  to  bei  one  of  plague.  It  m^y  be  that  to 
those  who  came  to  inquire  after  his  health  he   spuke  as  if  he    d  d   not   take  a 
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•eriotis  view  nf  his  illness  ;  but  that  does  uot  niilitatd  iig«lti<t  thfe  ttiffoiy  Ihat 
<eeiiig  he  had  plague  he  thought  it  proi)er  that  he  should  make  a  will  and  iioO 
let  his  Htfairs  lie  uncertain  in  the  event  of  his  death.  Some  witnesses  for  thtf 
pruseoution  stdte  that  *vhen  they  called  on  him  on  Friday  he  did  not  lay  any- 
thing about  a  will  to  them.  That  part  of  the  evidence  is  purely  negative  and 
it  is»  best  answered  in  the  langtiiftge  of  the  Privy  Council  m  the  case  already 
cited  that  we  cannot  assume  thai  a  person  who  has  made  a  will  must  necessarily 
huve  introduced  the  subject  of  it  into  his  conver^^ation  With  every  friend  or 
licquaintance  whom  he  happenec)  to  meet.  Three  of  Tatya'd  servants  hav^  been? 
examined  and  V^ey  say  there  was  no  will  ;  but,  as  the  Jbd^  put  it  in  his  sum^ 
ming  up,  thia  U  not  a  reliable  olas^s  of  witnesiHrS;  Parshya  \  Exhibit  32  )  iuytf 
that  he  was  in  Lakshman'n  house  on  Friday,  that  LakshitlAn  was  iti  the   maj' 

fr/'arand  that  he  !^w  no  paper  written      But    he  admits  that  on   Frida^   htf 
coked  a^er  the  bi[!i1lock8  and  that  at  intervals  sa't  at  the   bousie ;  that  he  mw 
many  pt^rs«oQ8  comd  to  see  Lak^hmau  and  that  oii't  of  the  accused,  accused    No. 
^  and  some  others  may  have  come.     He  does    not   knoW   what  they  did  with 
Tutya.     Gangappa  (  Exhibit  33  \    who  i^ys    he   at^tentled   on   Lakshman    on 
Fir«lay,  can  tell  that  Rambhat,  Krishnabbat   and  Vishnuj  two  6{  whom    aril 
vritncH^eM  for  the  'prosecution,  came  to  ttee  Lakshman  on  Friday,  bbt   he  oannol 
reiiiember  who  etse  came.     lYi'e  third  s<erVant  Abdul's  story   is  discrepant  and 
the  Sessions  Judge  haA  Xki^menWd  on  his  ttenieanour  as  suspiclotid.    There  can 
be  no  ddubt  on  the  'evidence  for  the  ^rosecutiou  that  bakdhman   Viras  physically 
capiblc  of  making  a  Vill  on  Friday.     Th'e  learned  Sessions   Judge  charged   thd 
jury  l6  that  ^tTect.    The  eviden\^^  is  that  he  wai  con.^diou^  though  he  had  high 
fever  and  btiW,  aYid  that  he  tva'$  able  to  co)iveilse  with  all  who  ca^ne  to  see  hiin; 
The  bubo  Was  under  his  right  arm,   but   that  could   hot   have  pVevented   hirti 
from  putting  his  signature  because  witAWs  No.  3^  Krishiiaji  (  Exhibit  9  ),  wh6 
Kiw  hnu  at  9  P.  M.  on  Ftiday^  stated  ti)[at  Lakshman  told    him   that  the  bubo 
did  not  giVe  him  much  pain. 

We  come  next  (to  the  nature  bf  the  provisions  of  the  will^  whidhi 
accordit^  to  the  dicttifii  of  their  Lordships  of  the  Privy  Council  in 
BamasitndaYi  Debi  v*  Tara  Sundari  Debt  U)  *'  is  alwaVs  a  material 
eleineut  in  such  questions,  from  its  bearing  on  the  probanilities  of  the 
ca«e."  The  will,  Exhibit  8,  gives  half  the  property  to  accused  No,  1  ailitt 
thH  other  h&lf  to  Lakshman's  granc^eoti  Kebhav  alias  Bindoo  ;  it  provides  for  the 
inaintenanoe  of  Lakshman's  wife  and  daughter-itl-law  ;  it  directs  that  accused 
1  should  manage  the  minor's  share  during  the  lat^V's  minority.  These  are  thd 
main  provisions  of  the  will  and  the  ciise  for  the  prosecution  is  that  as  aoctt^d 
No,  1  had  been  given  away  in  adoption  and  had  become  separate  it  is  highly 
iiiiprob;ible  that  L>ikshman  would  have  given  half  of  his  property  to  him  to  thd 
detriment  of  his  own  grandson.  Here  it  becomes  necessary  to  (Jonhider  thd 
MUte  of  Lakshman's  iami'ly  Tor  some  time  before  and  at  the  date  of  his  deaths 
The  uudisputed  facts  of  the  case  are  that  accused  No.  1  was  Liikshm^ii'ii  brothelr, 
giveu  in  adoption  to  their  uncle.  Accu:«ed  No.  1  lived  separate  from  Lukshmah 
^ith  his  adoptive  mother  and  managed  the  estate  he  had  inherited  from  bis 
adoutive  Rither.  This  went  oi^'for  some  years,  wh'en  ac3usdd  No.  I's  wife  haVing 
died,  he  came  and  lived  with  l«)ikshman.  All  the  witnes^sTdr  the  lA'dsedi^iou 
^uunined  on  the  point  state  tliaV accused  No.  1  lived  and  meft^  with  tiirKshman  and 
tnanaged  LakshmHi/s  ^hop  andWde.  Lakshman tiukd  a  son^called  Qanpati  wholeda 
\(m>  life  and  «lied.  At  the  dale  of  the  alleged  will,  then,  Li^kr*hmaA*s  fa^iily  coii* 

|!i»<tedwfhims^lf,las  wife,  his  dan j?hter-in  law  Jankibai,  and  a  minor  granrfSou,  an'd 

"      ••       -••      cr-'^"^ __«j — : : r.-r^n^ 
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accused  No.  1  had  been  living  with  him  and  managing  his  shop  for  five  bt  'm5c 
years.  When  Lakshman  fell  ill  Jankibtii  and  the  minor  Y^ere  not.  in  Khadipur 
where  Likshttian  lived,  but  were  living;  in  her  parentis  house  at  Miraj.  SJ  fair 
the  facts  are  Undisputed,  btic  the  case  tbr  the  pro9eGudou  ia  that^  though  accused 
No.  1  lived  Vith'Lakshman  and  mahaged  hi^  shop  and  had  done  so  for  sottie 
years,  his  dealings  and  estate  were  kept  Und.  trt^ated  as  separate  and  that  his 
e-^tate  was  cbnsidt^rably  less  than  Lakshfnan's.  Some  witnesses  have  given 
evidence  iti  support  of  this  case,  but  it'ifl  evidehce  of  the  vaguest  description 
and  their  denial  of  the  defence  that  when  accQsed.  No.  1  came  and  Ifved  With 
L-ikshman  hi^' estate  was  mlSced  up  With  the  latter's  is'VefUtidd'by  tlbe  stateuieift 
which  Lalcshchan's  daughter-in-la'W,  the  mother  <ff  the  Dftiilor,  made  before 
the  arbitrat-iirs  to  whom  the  dispute  which  has  ied  to  ^hisprOsecutiou 
was  referred  after  Lakshman's  di  ath.  In  that  statement,  which  is  recorded  as 
Exhibit  54  in  the  case,  Jankibai  sitid  : — ''From  that  time  the  plaifatiff"  that  id 
accuseii  No.  1,  *'  began  staying  with  my  father-in-law  and  began  staying  with 
114,  having  brouglit  with  liiih  his  whole  property  and  business.  It  1^  therefore 
a  very  lai'ge  portion  of  Mis  property  must  have  got  mixed  up  with  dur  property.' 
Having  regard  to^he  f^ct,  appareht  from  the  evidence  of  witnesses  (br  the  Urown, 
'that  Lakahman  not  only  allowed  accused  1  to  come  and  live  with  him  but  left 
the  management  of  his^shot)  to  him.  Junklbai's  statement  appears  very  probable, 
"it  appear.4  that  there  Vere 'Separate  kfaiths  of  LalfMhmftu  and  accused  1  in  the 
account^;  but  it  is  notorious  that  aftiong  trading  fimHies  it  is  usual  to  havo 
'separate 'A^a^tSs  ih  fhe  riami^s  of  their  d liferent  members.  The  question,  however, 
•is  not  whether  La'kshuian  and  accu^d  1  Were  joint  oi^  'separate  in  e^tiite.  That 
•is  a  question  which  does  not  arise  in  the  present  case.  Assuming  that,  legally 
'speaking,  they  were  separate  in  estate,  the  question  is  whether  their  mutual 
delation's  were  sucdi  a^  to  make  it  improbable  that  Lak^hman  should  have  miide 
te  will  giving  one  half  of  property  to  accused  N^o  1..  Lakshman  was  a  wealth^ 
sowkar  and  had  only  a  minor  grandson  as  his  heir.  He  was  attticked  with  plagued 
and 'there  is  uothing  unnatural  or  improbable  in  that  he  should  have  thought  of 
4)roviding  for  contifig^ncias  in  the  event  of  his  death  by  giung  a  half-share  in 
the  estate,  including  his  tralie,  to  his  natural  brother,  who  Irnd  been  managing  it 
'flo  that  he  (accused  1)  b^ing  the  only  adult  male  relation  whom  he  could  trusty 
the  trade  could  go  bii  aud  everything  managed  properly  in  the  minor*s  intere^^ts 
't>n  Lakshmnn's  de.ith.  The  provisions  of  the  will  uhder  these  undisputed  facts 
seem  both  natural  and  teasouable  und  tell  iufavour  of  its  genuineness. 

The  evenfo  which Tiappened  on  Lakshman's  death  m'ustlibw  be  dbitsidered. 

The  theory  of  the  prosecution  is  that  accused  No.  1  and  accused  8  made  cert^iiu 

ttdmis<)ions  shortly  after  the  day  of  Lakj^hman's  death,  showihg  that  there  was 
jio  will.     Some  Vitneases  depose  to  that  effect      Some  of  thetu  s^iy  th at-  accused 

No.  1  had  deposited  Rs.  1,8^0  with  Lakshinan  and  that  on  Laksh man's  death 
\e  said  J^flfr  W(&%rir  •*!  am  ruined/'  and  thnt  he  asked  (jhimabai,  the  widow  of 
'Lakshman,  for  repayment.  Chimabai  was  at  the  time  her?4lf  lying  ill.  being 
'attacked  with  plague,  and  it  does  not  appeivr   probable    that  accu>§ed  1    VVamali 

Would  have  raisedHhe 'question  of  repayment  to  her  when  nhe  was  fresh  in  the 
*l)angs  of  widowhood  and Tierself    King  ill.     but    there    i^  the  evidence    of  the 

Mamlatdar  Kaj  icFiarya  tli.it  the  will  wus  mentioned  to  hiih  the  very  ne^xt  day 
'titter  Lik*<hmAn's  death.  It  appears  fiom  the  rec«  rd  that  rfie  MiiinlatvlHr's  t-vi- 
*deQce  was  sought  to  be  impugned  in  the  Ses.sioiis  Court    by  the  alltgiition  that 

*he  had  been  siding  with  the  accused,  that   he  was  a  Brahmin  and  that  he  was 

* 'indebted  to  one  of  the  accused.     The  Mamlatdar   has  on  h:8   oath  denied    the 

*i*iU^bied..c^Si  and  there  is  no  foundation^  su  far  as  we  Cin-judge  upon  theeviUeiioii 
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ht  ttie  in8inufttioj>  against  him.     It  19  a  noticeable  feature  of  this  case  that  the 
Mamktdar,  the  Chief  Constable,  and  the  Aval  B^arkun  have  supported  the  cape. 
for  the  defence.     The  story  of  the  prosecution  is  that  Lak^hman  having  died  en 
S:\turday,  a  relation  of  Jankibai,  accompained.  by  a  friend,  carae  from    Miraj  to 
Khanapnr  and  put  labels  on  the  property  of  La^.sh/nan      The  friend  and  witness. 
Dhondbhat  who  have  been  exajnined  say  that  they  went  to  the. Chief  Constable, 
and  anked  his  help  in  putting  seals  on  the  propei;ty  and  that  aqpnsed  No/8  who, 
was  then  present  said  that  Lak^hman  had  made  no  will.     The,  Chisf  Constable 
denies  that  these  people  ever  came  to  him.     They  also  t»ay  th^tthey  went  to  the. 
Mamlatdao^a^pd  that  the  latter  complied  with  their  request  and  set  a  Kulkarni 
to  put  seals  on  the  property.    The  Mamlatdar  denied  all   thiaon   oath.     The. 
Aval  Karkun  says  that  when  he  was  called   as  a  Panch   on  Tuesday  (Lakshman 
having  died  on  Saturday)  to  settle  the  dispute  abojat  rhe  seals    put  on  the    pro- 
perty, Lakshman's  will  was  mentioned.     If  the  case  for  the  prosecution  is  true, 
we  have  here  huge  conspiracy  to  ^J>ich  eight  r?spectable   men,  some   of  them  of 
different  castes  ftom  that  of  accused  1,  ana  the  Chief  Constablj^,  the  Bd^amlatdar, 
an  i  the  Aval  Ec^rkun,  were  parties.  But  the  moment    we    come  to    examine  the 
grounds  on  which  this  conspiracy  is  alleged  to  rest,  wfe  find  that  in  stands  on  very 
slender  basis.    Tbe  fact  that  seals  and  labels  were  pujb  on  by  Jnnkibai's  relations, 
is    not    denied     for    the     defence  ;    it    is     also    common     ground    that    a, 
dispute  arose  afiterthey  had  been  put  on   and  that  a   Panch  was.  called.    The 
case  fprthe  prosecutiojD  is  thnt  during  al]  thiatime  no  will  was  nri^i^ntioned   and. 
that  accused  I  had  allowed  the  s^als  to  be  put  op,  but  that  the  dispute  arose   in^ 
consequence  of  Chimabai-s  protest.    But  if  accused  1  was  so  trustful   and  ready 
to  give  way  ta  the  people  who  came  from  Miraj,  if  he  had  no  dispute  to    raise,^ 
wheie  was  the  urgent  necessity  of  putting  sealn  on  at.    all  ?    Accordi^ng    to   the! 
evidence  for  the  prosecution  he  set  up  po  claim,  he  put  forward   no   will.     The. 
fact  that  seals  were  put  on  shows  that  a  dispute  arose  as  soon  as  the   peoplei 
from  Miraj  came,  and  if  there  was  a  dispute  the  legitimate  inference  is  that  it^ 
could  only  have  been  on  account  of  the  will.    This  inference    is    supported   by 
the  fact   that  a  Panch  was  called   to  settle,  th^  dispute  ^hich   had   arisen   on, 
account  of  the  seals    put  upon   the  property.     One   of  the   witnesses   fjr   the 
prosecution  (  Vishnubhatj^^  Exhib.it  10  ),  s^ays : — "  The  quarrel  betweon  accused  1 
atid  the  Phadakes  arose  out  of  the  question  of  putting  on  those  labels  Chimabai 
objected  to  this  on  Sunday  nighii.     Nevertheless  the  Phadakes  put  them  on  that 
night  and  when  she  found  it  out  in  the  morning  she  was    displeased.     Accusec^ 
yio.  1  also  objected  strongly  on  Monday.    It    was  over  this  dispute  that   the 
Panch  was  called."    When  the  Panch  were  called    it  is  said,  it  was  agreed  that 
an  inventory  of  the  propertj'  should  be  made,  but  no  inventory  was  made   and 
the  reason  giyen  is   that  accused    1    put    off   the    making  of  an   inventory. 
IJlvidence  bearing  on  this  part  of  the  case   is  of  so    unsatisfactory   a   chart 
acter  that  we  cannot  rest  the  convictions  of  |»he  accused  on  it,  and  further  it  i^ 
opposed  to  the  undisputed  facts  of  the  case.     When  the  will  was  presented  for. 
registration,  the  Sub-Kegistrar  called  upon  Jankibai  to  produce  her  evidence  tot 
9how  that  the  will  was  not  genuine,  and  though  she  had  then  the  assistance  of 
her  relations  who  were  pressing  her  claim  forward,  she  did  not    appear    before 
the  Sub-Registrar  and  adduce  any  evidence.    The  evidence  that  accused    1  re-, 
moved  orqaments  and  misappropriated  property  is,  again,  of  a  weak  character, 
and  even  if  it  is  believed  it  cannot  affect  materially  the  question  whether  the 
will  is  forged^     As  remarked  by  th.e  Judge  in  his  charge,  it^  is  not  necessarily 
inconsistent  with  the  factum  of  the  will  ;  the  same  remark  applies  to  the   evi- 
dence that  he  had  concealed  certain  bondst  which  evidence   again  is  not  fres 
^Qm  siispioion.  The  only  ^etQai^in^  point  ip  that  incused  1  agreed  to  a  refexenoa 
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/)f  tht  diwite  to  arbitration,  but  that  again  is  no  evidence  that  the  will  is  not 
jpfannine.  As  pointed  ont  by  the  Judge  in  hi«*  charge,  accused  1  agreed  to  the 
-reference  on  certain  terms,  one  of  which  was  that  hes«hould  get  Ra.  10,000  from 
the  property.  Such  a  conditional  consent  can  by  no  means  l^e  construed  \\Bt^ 
an  admission  that  the  will  was  forged.  Besides,  there  was  the  chance  of  the 
will  being  attacked  on  the  ground  of  xtA  invalidity,  Many  motives  lead  parties 
to  agree  to  the  compromise  of  a  dispute  privately,  i^nd  the  chief  among  them  in 
the  buying  of  peace  and  the  avoidance  of  litig  ition  :  and  when  they  do  so  agree 
the  nat^ural  presumption  is  not  that  each  necessarily  admits  his  claim  to  be  falsa, 
but  rather  that  each  gives  up  and  waives  his  extreme  contention  and  consents 
to  an  amicable  settlement  by  third  parties  as  arbitrators. 

The  conclusion  we  have  come  to  is  that  the  prosecution  has  failed  to  prove 
•the  Ga3e  against  the  accused,  that  the  verdict  is  mauifes^ly  wrong  ;  and  indeed 
•for  the  Crown  no  attempt  was  made  to  support  the  convictions  on  the  evidence 
legally  admitted.  We  must,  therefore,  set  aside  the  verdict  of  the  jury  ft^4 
lusquit  all  the  appellants  and  direct  that  they  be  discharged^ 
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Before  Sir  L  ^,  Jenkine,  Kt,  Chief  Jtistiee,  and  Mr,  Justice  Batty. 
EMPEPOR  V,  MALQOWDA  BASGOWDA.  I 

•SetiBpnt  Jtid^e — Jury — Summing  i|p — DefecUye  direction — Contentions  placed  before  the  Jury — 
.^udge  should  not  omit  pointedly  to  caU  attention  of  the  Jury  to  matters  of  prime  importwipe 
iQipeciaUy  if  ^hey  favour  ^j^e  accused. 

A  Sessions  Judge  in  summing  up  is  entitled  to  have  regard  to  the  elaboration  and  ^il| 
^pith  which  the  rival  contentions  have  been  placed  before  the  jury  by  the  advocates  on  bot^ 
|ides,  but  he  sji^ould  not  in  doing  so  omit  pqptedly  to  caU  the  attention  of  the  jury  to  matters 
^  prime  impo^i^nce  especiaUy  if  they  favour  ^^e  accused,  mes^y  because  they  have  been  diaousr 
jped  by  the  advocate. 

(  Note— This  case  is  Fol.  27  Bom.  626.  ) 
Appr^j:^  from  the  conviction  and  sentence  recorded  by  J,  G.  QlostjBr,  Seat 
movLB  Judge  of  Belgauqa,  in  »  sessions  trial  Qnder  eectionjs  467   aiid  471  of  the 
Indian  Penal  Code. 

One  Tukaram  bin  B^vji  claiming  to  hold  a  certain  land  as  the  tenant  of 
one  Godu  Naikin  brought  9  possessory  suit  in  the  Court  of  the  Mamlatdar  of 
Cbikodi  complaining  that  m  obstruction  was  causod  to  his  po^^session  by  the 
IMOOsed  Afalgowda  biQ  Q^^sgowda,  who  in  support  of  his  contention  that  he  was 
^e  owner  of  the  land,  prod^iced  a  snle-deed^  dated  the  22nd  July,  1877,  execut- 
jMJi  in  bis  favour  by  one  Parappa  bin  Ghanappa.  The  Mamlatdar  found  the  sale- 
4eed  to  be  a  forgery  and  gaye  sanction  for  the  prosecution  of  the  accused.  He 
^as^  thereupon^  itried  in  t^e  Sessions  Court  at  Belgaum  on  two  charges,  naniely; 
II)  that  he  forged  or  used  as  genuine  l^nowing  to  be  forged  a  s^le-deed  in  the 
Co^rtofthe  Mamlatdar  of  Chikodi  in  July,  1901,  and  t hereby  nommitted  an 
.offence  puoisliable  under  sections  467,  471  of  the  Indian  Penal  Code,  and  (2) 
it^t  at  the  time  fmd  plape  aforesaid  he  corruptly  used  as  true  tb<^  aforesaid 
■^deed  knowing  suc^  jdvidence  to  be  fiilse  or  fabricated  and  thereby  commit? 
te^  an  offence  ppnish^ble  lander  sections  lj93, 196  of  the  Indian  Penal  Code. 

Tbe  Judge  in  his  charge  to  thjS  jury  made  the  following  observations :— 

_  §  §  1  §  §  ^  ^' 

"      '  "^      t  Cri^iiAi^  Ag^pi.  Np.  JS61  of  IW.      ^^      '      '  ' ""^ 
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The  first  and  the  main  qaestion  to  which  you  must    direct  jour   attention  is  whether  it  tf 
«eiablished  beyond  reasonable  doubt  that  the  document  in  question  (EJxhibiC  A)  is  "  false    docu- 
ment "  (section  464,  Indian  Ponal  Code).    The  prosecution  alleges  that  it  is  a  **  ^Ise  document  "  . 
either. 

(a)  a?  not  having  been  in  fact  executed  by  Parappa  by  whom  it  purports  to  have  been 
executed, 

or 

(b)  as  having  been  written  not  in  1877,  as  it  purports  to  have  been,  but  at  a  later  date, 

or 
It  nmy  be  a  false  document  in  both  these,  ways  There  must  also  be  a  dishonest  or  fraudulent  inten* 
iton  in  order  to  bring  it  within  the  definition  in  section  464,  Indian  Penal  Code. 

As  you  have  observed  a  large  mass  of  evidence  deals  with  questions  which  may  be  desoribed 
as  of  a  "  civil  *'  character,  you  must  ba  careful  to  assign  to  this  portion  of  the  evidonoe  its  proper 
portion  and  not  lose  sight  of  the  main  question  stated  above  whether  in  the  first  instance  it  ii 
proved  to  your  satisfaction  and  beyond  reasonable  doubt  that  Exhibit  A  is  a  "  false  documenir." 

You  will  remember  too  that  if  there  is  a  reasonable  doubt  accused  must  get  the  benefit  of 
it ;  and  you  will  remember  that  the  burden  of  proof  is  on  the  prosecution  :  you  are  not  directly 
concerned  with  the  question  who  is  entitled  to  possession  of  the  land  or  who  ha4  been  paying  its 
assessment — these  are  only  subsidiary  questions—,  nor  have  you  to  decide  whether  the  accused 
has  proved  that  the  document  is  genuine.  It  is  for  the  prosecution  to  prove  to  your  satisfaction 
that  it  is  not  genuine. 

The  evidence  regarding  the  litigation  of  1869,  regarding  the  alleged  sale  by  Ningappa  to 
Godu,  and  the  latter*s  lease  to  Tukaram  and  regarding  the  latter's  possession  of  the  land  is  only 
.of  incidental  value,  as  showing  a  motive  for  the  alleged  forgery,  or  the  existence  of  circamstances 
which  render  probable  the  prosecution  story  regarding  the  forgery.  I  do  not  say  you  should  ignore 
this  evidence,  but  you  must  be  very  careful  to  assign  to  it  its  proper  plaoe.  And  you  will  observe 
that  it  would  be  quite  possible  to  accept  as  wholly  true  the  prosecution  theory  regarding  the 
litigation  of  1869  and  its  results,  the  purchase  by  Ningappa  at  a  Court-sale,  Ningappa's  sale  to 
Godu  and  all  these  other  incidental  matters,  and  yet  it  would  by  no  means  necessarily  follow  that 
^e  document  in  question  was  a  forgery.    I  ask  your  special  attention  to  this  last  remark. 

The  evidence  on  both  sides  has  been  carefully  summarized  by  pleaders  on  both  sides  and  X 
vill  not  go  through  it  in  detail  but  will  endeavour  to  indicate  generally  the  points  to  which  your 
jaltention  should  be  specially  directed. 

Keeping  in  view  the  above  remarks  turn  to  the  evidence  of  the  first  witnesses.  It  is  for  you 
to  decide  whether  you  accept  Godu's  story  regarding  her  purchase  and  subsequent  lease  to  Tukaram. 
Piscrepancies  in  their  story  have  been  pointed  out  and  you  must  decide  whether  these  discrepan. 
cies  are  vital.  As  opposed  to  their  evidence,  the  defence  call  several  witnesses  who  testify 
to  the  possession  of  accused  and  Parappa.  Many  of  these  witnesses  merely  state  generally  that 
accused,  or  Parappa«  was  '*  in  possession."  As  the  Public  Prosecutor  points  out,  there  is  not  much 
scope  for  cross-examination  on  evidence  of  this  character  ;  you  will  look  at  the  evidence  on  both 
sides  and  decide  whether  you  consider  it  established  that  Tukaram  has  been  in  possession  of  the 
land  as  alleged  by  the  prosecution :  still  r^oiembsring  that  this  is  only  one  of  the  subsidiary 
questions. 

Then  there  is  the  evidence  regarding  the  litigation  of  1669.  The  Public  Prosecutor  has  care* 
fully  and  I  think  fairly,  reviewed  the  documents  on  which  he  relies,  and  lookixtg  to  thac  evi. 
deuce  as  a  whole,  it  does  in  my  opinion  go  to  support  his  contention  that  in  that  litigation 
Chanappa,  the  ^ther  of  Parappa,  the  alleged  executant  of  Exhibit  A,  was  worsted,  at  all  events 
for  the  time. 

But  on  the  other  hand  those  papers  also  go  to  show  that  he  was  prosecuting  a  claim  bona 
Hdf  :  for  instance  the  document,  Exhibit  15,  goes  to  show  that  Chanappa  claimed  to  hold  the  land 
AS  tenant  of  Morbhat,  one  of  the  parties  to  the  litigation,  and  it  would  not  be  impossible  to  sup-  . 
pose  that  notwithstanding  Ghanappa's  failure  to  establish  his  position  in  1669,  accused  might 
still— eight  years  later  (in  1877) — have  purchased  Ohanappa's  interest  for  what  it  was  worth, 
taking  the  risk  of  litigation. 

Then  the  Public  Prosecutor  had  laid  stress  on  the  fact  that  the  accused  as  officiating  Pat^l 
signed  certain  summonses,  prohibitory  orders,  &o.,  in  those  proceedings  which  must  have  shown 
him  that  Chanappa's  claim  was  disallowed.  The  argument  being  that  with  this  knowledge  hm 
^irould  not  have  been  so  foolish  as  to  purchase  the  land  from  Chanappa's  son  in  1877.  It  is  for 
you  to  decide  how  far  this  argument  is  entitled  to  weight.  I  would  merely  point  that  in  those 
proceedings  accused  was  merely  acting  in  his  official  capacity  as  a  village  officer  and  you  are 
hardly  entitled  to  judge  his  conduct  in  the  same  way,  as  if  he  had  been  a  party  interested  in 
those  proceedings.  Further,  the  alleged  sale  took  place  eight  or  nine  years  later  in  the  course  of 
which  period  circumstances  may  have  altered.  .    . 

Leaving  these  incidental  questions  which,  as  alreadv  explained,  bear  only  indirectly  on  the 
^Qsstion  before  you,  turn  to  thi  mors  dlfect  svidence.    The  document,  Exhibit   A,  purports  ^s^^ 
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bftye  been  written  by  SbemraT  GoTind,  aod  that  is  the  sllegation  of  the  defence:  This  w!tc«i(» 
^No.  7  for  prosecution)  denies  having  written  it.  If  you  accept  bia  evidence  it  goes  far  to  support^ 
the  prosecution  theory  that  the  document  is  a  forgery,  for  if  it  is  a  genuine  document  ^hy  shouldi 
the  parties  allege  that  it  was  written  by  a  person  by  whom  it  was  not  written.  But  before 
aeecjpting  his  story  you  should  consider  his  evidence  very  carefully.  You  have  also  seen  the 
specimen  of  his  handwriting  (Exhibit  88)  made  in  Court  in  your  presence,  and  you  have  had  an- 
opportunity  of  comparing  it  with  Exhibit  A.  He  pronounces  against  the  document  because 
(be  says)  his  handwriting  in  1877  would  not  have  been  so  similar  to  bis  present  handwriting* 
1)0  you  consider  this  convincing  ?  Then  reAiember  his  story  as  to  accused  approaching  bim  beloi  e 
the  proceedings  in  the  Magistrate's  Court.  He  says  that  accused  gave  him  no  hint  of  any  foul 
play,  yet  without  seeing  the  document  he,  the  witness  (Shamrav),  at  once  stated  that  he  had  nol 
written  it.    Is  there  not  some  reason  to  suppose  that  he  is  keepmg  something  back  T 

The  Public  Prosecutor  has  told  you  that  in  his  opinion  8hamrav  may  not  improbably  have 
written  the  document.  T?hat  view  suggested  itself  to  me  also.  But  it  is  a  question  of  fact  of 
which  you  are  the  judges.  If  you  think  that  view  is  correct  you  have  then  this  position  to  face. 
Either  he  wrote  the  document — at  all  events  so  far  as  the  date  is  concerned— or  else  he  wrote  it- 
on  some  other  occasion,  and  if  so  can  you  doubt  that  he  knew  of  and  was  party  to  the  false 
entry  of  the  date  ?  In  this  latter  case  he  would  be  in  the  position  of  an  accomplice  fcnd  hia 
evidence  would  have  to  be  received  with  the  greatest  caution. 

You  have  to  consider  the  evidence  of  Satyappa  (  witness  Na  8  for  defence  )  who  states  that 
he  attested  the  sale-deed.  He  testifies  to  its  genumeness  He  too  haa  given  Sr  specimen  of  his- 
signature  (  Exhibit  96  )  and  you  have  compared  it  with  Exhibit  A. 

Then  there  is  the  evidence  of  Parappa,  the  alleged  executant.  He  now  says  that  he  did 
execute  it,  and  he  therefore  gives  no  assistance  to  the  prosecution.  Bttt  his  previous  evidence^ 
before  theMamlatdar  (^Exhibit  87  )  was  to  contrary  effect.  This  same  Survey  No.  96  was  then 
in  question  {  1901 )  and  he  denied  having  sold  it  to  accused,  who  was  a  co-defendant  in  those  pro- 
ceedings You  have  heard  his  ftttemptod  explanation— that  he  thought  another  field  was  in 
question.  But  the  plaint  (  Exhibit  41 )  shows  that  the  case  was  confined  to- this  smrvey  number 
only.  Do  you  think  it  probable  that  Parappa  can  really  have  been  unaware  of  what  the  dispute 
was  about  ^  Then  you  have  heard  him  deny  smo^iwt  the  statements  which  ke  is  said  to  have 
made  before  the  Mamlatdar  in  his  deposition  (  Exhibit  87  ).  Do  you  attach  more  weigh  to  that, 
record  duly  taken  or  to  the  witness's  memory?  The  prosecution  say  that  his  previous  evidence 
was  true  and  his  present  story  false.    It  is  for  you  to  decide  if  this  is  so. 

But  even  if  you  accept  this  view  you  are  not  entitled  to  ignore  his  present  testimony  and 
treat  his  previous  statement  as  evidence  against  accused.  What  you  have  to  decide  this  case  on 
IS  the  evidence  adduced  here  before  you,  and  the  utmost  use  the  prosecution  can  make  of  the 
previous  statement  is  to  say  to  you  "  The  vvitness  now  admits  execution  of  the  sale-deed,  but 
we  show  you  his  diametrically  opposite  statement  of  last  year.  So  you  must  attach  no  weight 
to  his  present  testimony." 

The  above  remarks  cover  the  greater  portion  of  the  evidence  and  I  do  not  think  it  neces- 
aarv  to  go  in  detail  through  all  the  documents,  which  have  been  carefully  put  before  yon  by 
nleaders  on  both  sid^s.  Do  not  losefliffht  of  the  fact -that  it  is /or  the  prosecution  i»  etia^lieK 
that  the  document,  Exhibit  A,  isA  "  ffiOse  document." 

If  you  hold  this  nH  established  then  the  charge  under  sections  467,  471  falls  to  the  ground'^ 
If  vou  consider  it  is  TTOved  that  Exhibit  Am"  false  document  "  then  see  whether  the  evidence 
establishes  "ttiat  accused  dishonestly  or  fraudulently  made  it  for  one  or  other  of  the  purposes^ 
m3ntioned  in  section  468,  the  words  "  to  support  any  claim  or  title  "  or  those  on  whkb  Idie 
prosecution  relics  in  this  case. 

There  is  no  d'rect  evidence  of  his  making  the  document,  but  if  it  is  proved  that  he  disho- 
neafclv  or  frauclulentlv  used  it  as  genuine  knowing  it  to  be  forged,  then  s^tion  471  mrices  him 
uSe  as  though  he  h'ad  actually  forged  it.  If  you  hold  it  proved  to  be  forged,  then  it  being- 
admitted  that  ho  used  it,  can  you  doubt  that  he  did  so  fraudulently  and  knowinj^y. 

Remember  that  in  ca«e  of  a  reasonable  doubt  accused  must  get  the  benefit. 

Turning  to  the  second  charge  under  sections  198  and  196,  Indian  Penal   Code,  in  reroeot  ol 
which  vou  will  Kive  me  your  opinion  as  assessors,  I  read  to  you  section  192,  Indian  Penal  Coda. 
-'The  nrosecution  contends  that  even  if  though  forgery  be  not  proved  stUl  the  document  contain^ 
ed  a  false  statement  as  to  Parappa  handing  over  possession  of  the  land,  Ac. 

Tt  is  for  the  prosecution  to  establish  the  ingredients  of  the    offence.    I  need  hardly  point 
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Ton  obiidrte  that  tkere  is  a  difforanoe  betwaen  a  falae  atatenidnt  in  a  doaumaat  ikad  a  '^falaa 
4ooiunent*'  (at  defined  in  seotion  484);  kenoe  (he  two  okarges. 
Give  the  who}e  oase  your  caraful  consideration. 
The  jury  nnanimously  found  the  accused  guilty  of  the  oSencB  charged 
under  sections  4C7>  47 1>  Indian  Penal  Code>  and    as    assesnors    they    were  of 
opinion  that  he  was  not  guilty  under  sections  193,  194^  Indian   Penal  Cckle. 
The  Judge  thereupon  put  the  following  question  to  the  jury. 

Q. — I  n^ay  %ake  it  then  that  yoftr  verdict  o!  guilty  Under  sections  407,  ill,  ii  hased  on  the 
ifinding  either  that  the  document  waH  •not  executed  by  Parappa  *or  that  it  wa»  nat  executed  in 
1877  on  the  date  on  which  it  purports  to  have  been  executed  or  that  both  these  conditions  were 
tulfilled? 

A.  (of  Foreman). — Yes. 

The  Judge  accepted  the  unanimous  verdict  of  the  jury  and  convicted  the 
Hccused  of  forgery  of  a  valuable  security  under  sections  4()7  and  471,  Indian 
Penal  Code,  and  sentenced  him  to  undergo  rigorous  imprisonment  for  two  years. 
Under  i^ection  249  of  the  Criminal  Procedure  Code  ftrther  inquiry  into  the 
ekarge  under  sections  193, 194  was  tstay^d. 

The  accu!<ed  appealed  urging  thnt — 

The  verdict  of  the  jury  was  perverse  and  erroneous  on  the  face  of  it. 

"The  jury  having  found  that  there  was  no  evidence  that  the  accused  knew 
that  Exhibit  A  was  false,  the  Judge  ought  to  have  hinssielf  applied  the  law 
<iHd  aoqitied  the  accused  instead  of  asking  the  jury  any  further  question. 

The  Judge  having  asked  the  jury  on  what  finding  their  verdict  was 
l)a<«ed,  ought  to  have  aiaoertained  from  the  jury  the  specific  finding  that  tbey 
)iad  arrived  at  and  ought  not  to  have  accepted  the  simple  answer  *'  yes  "^  to 
his  question  to  the  jury. 

In  the  absence  of  any  evidence  that  the  document  was  not  executed'  on 
the  date  on  which  it  purports  to  have  been  executed,  or  that  the  document  was 
•executed  on  any  particular  date,  and  having  regard  to  the  fact  that  the  pro- 
tiecntion  admitted  that  the  document  was  probably  written  by  the  person  by 
whom  it  purport;*  to  have  been  writteh>  there  was  no  evidence  before  the  jury 
of  the  document  being  a  false  document. 

The  Judge  was  in  error  in  not  summing  up  to  the  jury  the  evidence  onr 
both  sides. 

The  Ju(Jge  was  in  error  in  not  admitting  in  evidence  certain  document* 
produced  by  a  witness  for  the  prosecution  though  some  of  them  were  certifiedl 
Copies  ofGovernmenii  records  and  some  were  more  than  thirty  years  old,  and 
in  not  giving  proper  facilities  to  the  accused  to  prove  certain  other  documents 
produced  by  the  same  witness. 

The  Judge  was  in  error  in  allowing  prosecution  to  adduce  evidence  which 
was  not  adduc*id  before  the  Committing  Magistrate  and  at  the  same    time  not 
giving  the  accused  any  adjournment  in  order  to  be    reiuly    to  meet  such    frebh. 
evidence. 

Bran8(yih  (  with  F.  V,  Raiuide  for  H,  S,  Dikshit ),  for  the  appellant 
(  accused  }. 

Rao  Bahadur  V.  J.  Kirtikar  (  Grovernment  Pleader  ).  for  the  Crown, 

FER  CURIAM: — The  accu^ed  in  this  case  has  biten  found  euilty  of 
having  forged  a  valuable  security  and  of  using  the  same  as  genuine,  knowing 
or  hnviiig  reason  to  believe  that  it  was  forged.  There  were  other  charges 
preferred  against  the  accused  on  wiiich  the  jurors  sitting  hs  asnessors  expresse«l 
4n  opinion  fav^^rable  io  lhe«coui^ed.    But  wc  are  now  coucecu(;;d  only  vvitb  tJm 
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ebarges  Tender  seotiotis  467  and  471,  Indian  Penal  Ccxie.  ilr.  Branfton  iw* 
pointed  ou»  that  there  was  inconsistency  between  the  verdict  of  the  jury  as  snch 
and  the  opinion  expres»aed  by  the  »ame  individuals  as  aa^e^sors.  If  we  Were  to 
Krait  ourselves  to  an  examination  of  the  words  used,  and  t^  fead  them  in  their 
strictest  sense,  there  would  be  great  force  in  Mr  Branson's  argument.  We 
think  the  explanation  of  this  jipparent  inconsistency  is  to  be  found  in  the 
meaning  which  the  asHesHorn  must  have  fittribut^^d  to  the  que»tion  propos«ed  %9 
them  in  the  light  of  the  SeH*ions  Judge's  direction  to  them  on  the  second 
charge.  But  it  fa  unnece<;^ary  to  elaborate  on  this  point,  because  there  are 
other  and  more  substantial  gfouuds  on  which  we  cannot  allow  the  present 
Terdict  to  stand. 

Mr.  Bfanson  has  said,  and  we  agree  with  him, that  the  charge  of  the  ^udg9 
in  many  respects  leaves  nothing  to  be  desired.  On  most  points  the  charge  i» 
admirable,  but  at  the  same  time  there  are  one  or  two  vital  points  on  whicSi  the 
^adge  did  not  appreciate  the  real  importance  of  certain  portions  of  the  evidence 
BO  that  his  direction  in  regard  tio  then)  has  been  defeciive.  We  »iccept  the  view 
that  a  Judge  in  summing  up  is  entitled  to  have  regard  to  the  elaboration  and 
skill  with  which  the  rival  contentions  have  been  placed  before  the  jury  by  the 
advocates  on  both  ^ides,  but  he  should  not  in  doing  so  omit  pointedly  to  call  the 
attention  of  the  jury  to  matters  of  prime  importance,  especially  if  they  favour 
the  accused,  merely  becawsH  they  have  been  discussed  by  the  advucaie.  Fur 
instance,  the  evidence  of  Ningappa,  who  practicnlly  gives  the  lie  direct  to  the 
tale  set  up  by  the  complainant,  deserved  especial  comment,  for  it  was  a  matter 
on  which  he  must  have  been  competent  to  speak;  there  could  have  been  r.o 
mistake  on  his  part/  and  he  must  therefufe  have  intentionally  spoken  either 
falsely  or  truly.  The  Judge  ought  therefore  to  have  expressly  contrasted  the 
evidence  of  Ningappa  on  the  one  side,  the  evidence  of  the  proi^ecution  on  the 
other.  Another  matter  which  demanded  special  comment  was  document  A:  thcr 
date  of  that  stamp  paper^  the  endorsement  of  the  stan^p  vendor,  the  signature  of 
the  attesting  witness  who  is  dead,  all  ought  to  have  been  specially  commented 
on.  We  are  quite  conscious  that  even  if  it  were  made  clear  that  the  stamp  was^ 
of  the  year  it  purports  to  be,  that  would  not  necessarily  show  that  the  docu- 
ment was  not  subsequently  fabricated,  still  the  matter  should  have  he^n  brought^ 
to  the  notice  of  the  jury.  More  important  is  the  fact  that  the  prosecution  hi? 
failed  (for  what  reasons  we  confess  w<i  cannot  nnderstaftd)  to  lead  any  evidence 
to  show  whether  the  stamp  vendor  whojse  name  a]>pears  tonder  tht^  enrforsemtnt 
of  that  document  carried  on  th  it  business  in  1877  or  not,  for  that  was  relevant 
to  the  question  of  the  gerniinenews  of  the  document.  Then  again  it  is  nowhere 
suggested  in  the  evidence  that  the  signature  of  the  attf;«ting  tritness  Para]i(i» 
(who  is  Siiid  to  have  been  d«Mid  seven!  years,  not  less  than  lO  years),  was  a 
fabriC'ttmn.  This  we  think  to  be  a  matter  of  grear,  imponance,  bec*iu»e  mani- 
festly if  that  was  a  genuine  >igniifture,  the  documost  could  not  have  been  of 
recent  fabri&uion  The  attention  of  the  jury  should  have  been  specially  invited 
tioa  consideration  of  this  matter.  Then  there  is  a  point  in  which,  we  think,,  the 
jury  may  l^ive  failed  to  understand  the  value  attributable  to  the  procee»iing  in 
which  the  Sf'^sions  Judge  described  Clian  ipp^as  having  been  worsted^  becafuse 
all  that  his  ti;ori}i>.nr/ CfHHJsted  of  wsis  that  tive  application  to  have  the  attsich' 
ment  Iremoviiil  failed  on  the  ground  that  it  was  not  properly  stamped  We  do 
liot  think  that  can  be  Sivi'l  to  be  a  worntiui/  which  oughr.  to  have  a  material 
liearing  on  the  quf^stioit  whether  a  few  years  alter,  with  knowledge  of  the  fnct, 
ja»  man  would  be  likely  to  purchase  the  property  from  the  |)eT.*on  so  worsted.  The 
UtI  yolut,  but  m  w  6t!nie  the  iiHtSt  imp<»FtM^t,   is  that    fMr  think   th%   leanKd 
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Jttflgf's*  ohnrge  must  have  induced  the  jury  t6  attribute  to  the  flne$tion  of  posf^eii-' 
Bion  and  title  a  bubsidiarjr  importance.    Now  it  is  cufious  commentary  on   thw 
that  when  we  asked  the  learned  (Jovermnent  Pleader  (than    whom   no  one   i» 
more  competent  to  deal  with  cases  of  thi»kind),  what  really  was  the  direct  evi. 
deuce  on  which  he  would  fitiggest  that  the  forgery  whs  made  out,    he   answered 
that  he  relied  on  the  evidence  which  proved  that  Godn's  title  had  been  made  out. 
This  appears  to  us  to  have  been  an  answer  he  could  not  hnve  failed  to  ^ivi^,  but 
manifestly  if  that  be  soothe  title  and  the  possession  acconr^panying  it  were  not  c( 
subsidiary  but  of  prime  impoi'tance.    These  grounds,  therefore,  without    discus- 
sing the  others  urged  before  us,  justify  us  in  saying  that  this  case,    with  all    if« 
doubts,  has  not  been  satisfactorily  dealt  with.     Mr.  Brar^son  has  further  pointed 
out  that  certain  evidence  was  improperly  excluded.     We  should  have  been   gl^d 
if  we  were  in  a  position  to  deal  with  this  |K)int.     But  we  do  not  know  with  pie- 
cision  what  the  excluded  documents  were  aud  what   they   contiiined.     All    we 
know  is  that  it  is  alleged  th^t  these  docutneats  oontfuned  valuable  materials  for 
the  purpose  of  deterraming  with  whom  title  and  possession  to   the   property   in 
tquestioo  was  in  1877  and  pnor  to  that  date.     If  tbit  be  su,  these  documents  did 
deserve  a  place  in  the  records  of  this  trial;  and  when  the  case  comes  for  rthear- 
ing  we  have  no  doubt  the  learned  Judge  will  consider  how    far    tUe   dutiumenta 
are  of  the  description  attributed  to  them  before  us.     We  refrain  from  expressing 
any  opinion  about  them. 

With  these  remarks  we  uet  aside  the  verdict  add  sentence  and   serid   biok 
Ibe  case  for  a  fresh  trial. 


VOLUME  XXVIII. 

1908.  August,  25.  1.  L.  A.  SS  Bom.  1S9« 

Before  Mr.  JtiBtica  Chandavarkar  avd  Afr,  Jnniice  Jacob}    on  reference^ 

before  Mr.  Justice  Aston. 

EMPEROR  V.  ALLOOMTYA  HUSAN». 

(}Ambling--Bon)baj  Preventiofa  of  Gambling  Act  (Bombay  Act  IV  of  1^87),  6e<ition«  4,  5,  ft,  T-^ 
Keeping  a  common  gaming  house — Applicability  of  |>resumption  under  section  7  to  cases  undef 
action  4— Warrant  under  section  B—Dfelay  in  executing  the  warrant— Previous  convllTtion^- 
Criminal  Procedure  Code  (  Act  V  of  1898  ),  BectioU  842 -Evidence  Act  (  Act  I  of  1872  ), 
seotiohs  11,  54. 

On  the  19th  May,  19(y8,  a  warrant  was  isRued  by  the  (JDmmlssioner  of  Police  at  ^mbat/ 
tinder  seotion  6  of  the  Bombay  Prevention  of  Gambling  Act  (  Bombay  Act  IV  of  1887  )  for  thtf 
iiirrest  6f  accused  1.  In  execution  of  this  warrant,  when,  on  tbe  7th  Juiie,  1908,  the  police  entered 
the  room  of  accused  1,  no  actual  play  Was  feeu  l^  the  raiding?  party,  but  there  were  found  piny 
ing  cards  on  the  groutid,  and  ten  persons,  including  accused  1,  were  found  sitting  in  a  circle. 
Upon  these  facts  the  Magistrate  convicted  the  accusod  of  keeping  a  common  gaming  house,  an 
Offence  under  section  4  of  the  Bombay  Prevefation  of  Gablming  Act  f'Boml  ay  Act  IV  of  1887),  by 
Applying  to  hitn  the  presumption  created  by  section  7  of  the  Act  ;  and  taking  into  considfe ration 
the  previous  convictioils  of  tne  accused  ilnder  the  Act,  he  scntorc?d  him  to  pay  a  fine  of  Bs.  500 
ibe  maximum  amount  of  fine  allowed  by  the  section.    On  appeal  to  the  High  Court. 

JEtsld,  by  Chanda^r  kar  and  Aston^  JJ.  (Jacob,  J.,  dissenting  ),  affirming  the  oonviction, 
(1)  that  the  presumption  created  by  section  7  of  the  Bombay  Prevention  of  Gambling  A6t  (Bombay 
Act  IV  of  1887  )  could  be  applied  to  cases  falling  under  section  5  as  well  as  to  those  falling  with- 
in the  purview  of  section  4  of  the  Act. 

fc.  ■         1  ■■  .,41  ■  ■.,  ■       >rt      Ji  .1 — —  ..     ■  -      -- i^Ti..    .iiM..  *   ».7     ..     ./<,    m.    ,  ■■■,        ,  rj 

f  CrimiBal  App^l  N».  299  of  l$l08. 


Digitized  by 


Google 


^41  I.  L.  B.  S8  fiotti.  ISO. 

(3)  That  tlie  l,pplidabiliky  of  section  7  of  the  Bombay  PreTentioiT  of  Qambling  Aet  (BotrAe^f 
Act  IV  of  1887  )  was  affected  by  the  fact  that  a  considerable  interval  had  elapsed  between  the 
•issue  of  a  warrant  under  section  6  of  tlie  Act  and  the  execution  thereof. 

.(8)  That  the  evidence  that  the  accused  had  been  previously  dotavioted  of  the  satne  offeno* 
Vas  admissible  to  show  ^iUy  knowledge  or  intention^ 

Seld,  by  Jacob,  J.,  (dissenting,  (1)  that  the  presumption  cireated  by  section  7  of  the  Bombay 
Prevention  of  Gambling  Act  (  Bombay  Act  IV  of  ISSV  J  la  suflScient  fee  the  purposes  of  section  5 
t>f  tbe  Act.  It  is  also  sufficient  for  the  purposes  of  section  4  (a)  so  far  as  regards  the  fact  that 
the  house,  <&c.,  is  so  used>  but  it  is  not  alone  sufficient  for  the  purpose  of  showing  that  the  houa« 
was  so  kept  or  Used  by  any  speoiflod  person. 

(2)  That  in  a  trial  for  an  offence  under  section  4  fa)  of  the  Bombay  Prevention  of  Gambl- 
ing Act  (Bombay  Act  IV  of  1687  )y  the  evidence  that  the  accused  was  previously  convicted  of  a 
similar  offence  t^nnot  be  ^admitted  either  under  sections  14,  16  or  54  of  the  Evidence  Act 
^  I  of  1872  ). 

(S)  That  the  qucsthoto  whether  the  delay,  between  the  issue  of  a  warrant  under  section  6 
of  the  Act  and  i^s  execution>  kas  been  reasonable  or  otherwise  is  oni»  which  must  be  decided  with 
Reference  to  the  circumKtanCee  of  each  ct&se. 

APPEAL  from  the  conviction  atati  sentence  retjorded  by  Karsandas 
Chhabildas^  Thitd  Presidency  Magistrate  of  Botobny. 

On  the  lOth  May,  )9i»3,  the  CommisHioner  nf  Mice  at  Bombay  issued, 
under  i<ection  C  of  the  Bombay  Prevention  of  Gambling  Act  (Bombay  Act  IV 
t)f  1887 J,  a  warrant  fcr  the  arrest  x}f  Al loom iya  Huf<an>  accused  1. 

In  execution  of  this  warrant,  the  police  entered  the  room  of  accused 
1  on  the  7th  June,  1903|  where  a  pack  of  cards  was  found  and  teh  persons, 
inclUiiing  aceu5<ed   1,  were  found  yfeuted  in  a  circle. 

Ihe  aecuxpd  1  was  thereupon  charged  under  section  4  of  the  Bombay 
Preventi.Hi  «'f  Gambling  Act  (Bombay  Act  IV  of  1887)  with  keeping  a  comiuon 
gaming  house,  and  accused  2 — 10  under  section  5  of  the  Act  with  being  found 
gaming  tlrerein  with  cards  and  money. 

The  Magi.^trate  convicted  them  and  sentenced  them  to  pay  fines  varying 
in  amouhO.     The  following  is  a  material  portion  of  his  judgments 

I'hrpe  witnesses  have  been  examined  by  prosrcution,  viz,,  Inspector  Peter 
Sullivan  SubIn:»pec!ior  Roberts  nud  Sub-Innpector  Finch.  After  going  through 
their  evidence  I  am  lully  convinced  that  the  statements  of  all  the  accused  except 
No.  9  are  unworthy  of  any  belief  whatever  and  that  all  the  accused,  except  No. 
9,  were  actually  gaminj/ with  cards  uitd'  money  when  they  entered  No.  I's 
room  armed  with  a  w  irrant  from  the  Commisssioner  of  Police  on  the  7th  in- 
stant at  3  P.  M.  It  is  proved  to  my  satisfaction  that  when  they  entered  the  room, 
A\\i  the^  accused  except  No*  9  were  aciully  playinj^  with  cards  and  money  as  they 
\vere  seated  in  a  cirtjio  ;  that  on  seeing  Inspector  Sullivan  entering  there  wan  a 
general  con  fustian  and  rush  for  windows  and  doors  ;  that  accused  No.  10  threw 
(•<iit  of  the  window  a  cap  wbich  w«is  lying  on  the  ground  ;  that  No.  8  jumped 
on  a  chair  and  began  to  read  the  Kuran,  while  No.  7  quietly  sat  near  him  uiul 
that  No.  9  began  to  work  in  a  bath  room.  The  evidence  of  Inspector  Sullivan 
is  fully  borne  t)^t  by  the  evidence  of  Sub-Inspectors  Roberts  and  Finch,  from 
whi.'se  evidtnce  it  is  also  proved  that  the  packs  of  cards.  Exhibits  B  and  C, 
"were  fourxd  in  Nx).  Ts  room — Exhibit  B  on  the  fli^or  scatterd  nbout  and  Exhibit 
O  under^»eath  a  mat— and  that  Ks  1-3-0  were  found  lyi:  g  on  the  ground.  It 
is  alfeo  proved  that  ;Sub-Inspectois  Finch  and  Boberto  had  to  go  to  the  door  ou 
the  other  sitle  in  ordfer  to  pi  event  the  abused  ei<caping.  One  witness  has  been 
trxamined  mi  behalf  of  the  accused  by  name  Abbdul  Uehm^n  Abbdul  Ri^ool,  a 
relation  ol  accused  No.  1.  He  was  not  present  at  ihe  time  accused  were  arre- 
sted, but  he  tries  to  support  the  stiitements  t)f  accused  Nos.  1 — 4  and  6  and  8 
-showing  that  No.  S  is  a  preacher  of  Kuran-,  that  No.  1  was  never  seen  gambl- 
tiii(^  and  that  some  money  was  due  to  Nos,  4  and  5.    In  view   of  the  evidence 
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for  the  prosectition  which  is  quite  clear  and  trustworthy,  and    whtoh   I  do  not 
see  any  reason  to  disbelieve,  1  am  not  prepared  to  hold  on  the  evidence   of  this 
witnests  alone,   who  is  related  to  No.  1  clo»ely,  that  Nos.  4  and  5  and  8  were  in 
No.  IV  room  for  the  innocent  purposes  ihey  suggCHt  and  that  the  three  witnea- 
pes  fur  the  prosecution  have  perjured  themselves.     I  do  not  believe  his  evidence 
at  all  and  on  the  evidence  for  the  prosecution  find    that  accused    No.    1,  being 
the  occupier  of  the  room,  used  it  for  the  purpose  of  a    common   g.miing  house, 
and    that  Nos.    2,  3,  4,  5,  6,  7,  8,  and  10  were  found  gaming  with    cards  and 
money   in  th»it  room.    I  accordingly  cx)nvict  accused  No.  1  under    section   4  of 
Act  IV  of  1887  and  accused  Nos.  2,  3,  4,  5,  6,  7.  8  and   10  under  section    6  of 
the  t^aid  Act.     With  regard  to  accused  No.  9, 1  am  inclined  to  believe  that   he 
WH<9  a  mere  looker  on  temporarily.    For  the  evidence  shows  that  his  tools  were 
with  him  and  that  he  began  to  work  afker  the   Police   came.      It     is  doubtful 
whether  he  was  in  No.  I's  room  purely  for  the  purpose  of  gaming.     I  therefore 
give  him  the  benefit  of  the  doubt  and  order  him  to  be  acquitted.      Now    with 
regard  to  the  suggesiion  made  by  Mr.  Eazi  Eabirudin  that   the   warrant  issued 
by  the  Commis^jioner  of  Police  is  bad,  I  mast  hold  that  the  warrant  is  perfectly 
legal.    It  has  been  executed  by  an  officer  to  whom  it  was  addressed  and  has  been 
issued  by  the  Commissioner  of  Police  who  is  authorised,  under  section  6  of  the 
Gambling  Act,  to  isAue  it.  I  fail  to  see  any  illegality  in  it.     With  reg^urd  to  the 
point  that  there  is  no  evidence  to  show  that  accused  No.  I  used  this  room    as   a 
common  gaming  house,  as  there  is  nothing  to  show  that  the  room  was  used'  for 
the  profit  of  the  p'^rson  occupying  or  using  such  room,  I  think  section  7    of  the 
Qamlng^  Act  is  quite  clear.    Section  7  says  when  cards,  dice,  counters  or   other 
instruments  of  gaming  used  in  playing  any  game,  dtc,  are  found  in  a   house   or 
room  entered  under  warrant  issuei)  under  section  6,  it  shall  be  evidence,  until 
the  contrary  is  nhowu,  that  such  house  or  room  is  used   as  a  common   gaming 
house  and  that  the  persons  found   therein   were  present  for  the    purpose  of 
gaming,  although  no  play  was  seen  by  the  Police  officer.  In  this  case  it  is  proved 
that  a  legal  warrant  wa£»  iBSued  under  section  C  by  the  Commissioner  of  Police. 
It  is  also  proved  that  cards  and  money  were  found  in  a  room    which   is  proved 
V>  be  in  1^0  T's  occupation  and  which  was  entered  under  the  authority  of  that 
warrant.    These  two  circumstances  are,  in  my  opinion,  evidence  under  section 
7  of  that  room  being  used  as  a  common  gaming  house    and  that  the    persons 
present  therein  were  there  for  the  purpose    of  gaming  until  the    contrary    is 
made  to  appear.    As  it  has  not  been  made  to  appear  to  my  satisfaction  that  the 
accused  were  in  that  room    for    the  innocent  purposes  mentijned  by  them 
and    as    cards    and    money  were  found   in    that     room,  I     must    convict 
accused  No.  1  under  section  4  and  accused  Nos.   2,  3,  4,  5,  6,  7,  8,  and   10 
under  section  5  of  the  Gaming  Act.    With  regard  to   the  punishment  to  be 
inflicted  on  the  accused,  I  think  No.  1  deserves  to  be  dealt  with  severely  as  he 
is  admittedly  a  confirmed  gambler.    He  has  been  convicted  twice  under  section 

4  on  a  charge  of  keeping  a  common  gaming  house    and  thrice  under  section 

5  on  a  charge  of  gaming.  In  his  case  a  deterrent  sentence  is  necessary.  I  sentence 
accused  No.  1  to  pay  a  fine  of  rupees  five  hundred,  in  default  three  weeks' 
rigorous  imprisonment.  With  regard  to  accused  Noa.  2,  3, 4,  5,  6, 7,  8  and  10^ 
I  ftenteuce  each  of  them  to  pay  a  fine  of  rupees  seventy  five  each,  JfL  default  one. 
week*s  rigorous  imprisonment. 

The  accused  1  appealed  to  the  High  Court. 

The  following  are  the  sections  of  the  Bombay  Prevention   of  Gambling 
Aot  (Bombay  Act  fV  of  1887^,  referred  to  in  the  oase;— » 
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4.    "WhoeTet: 

{(^)    being  the  owner  or  occupier  or    haTing  the  qm    of   any 
Kseping    eommon  gaming    house,    room,   or    place,    opens,    Iteeps  or    iises  the    latme  for  t^ 
house,  purpose  of  a  oemmon  gaming  house  ; 

(h)  being  the  owner  or  occupier  of  any  such  house,  room  ox  place,  knowingly  or  wilfollj 
permits  the  sa  me  to  be  opened,  occupied,  kept  or  used  by  any  obher  person  for  th«  purpoM 
Aforesaid. 

(c)  has  the  eare  or  management  of,  or  in  any  manner  assists  in  conducting  the  budneu 
•of  any  such  house,  room  or  place  opened,  occupied,  kept  or  used  for  the  purpose  aforesaid. 

{d)  advances  or  furnishes  money  for  the  purpose  of  gaming  with  persons  frequenting  %nj 
•u:$h  house,  room,  or  place,  shall  be  punished  with  fine  whieh  may  extend  to  fite  hundred 
rupees,  or  with  impnisonment  wnich  may  extend  to  three  months. 

5    Whoever  is  found  in  any  common  gaming  house,  playing  or  gaming  with    cards,    dioe, 

counters  or  other  instruments  of  gaming,  or  ie  fouad  there  present 

Gaming  in  common  gaming    for  the  purpose  of  gaming,  whether  by  playing  for   any    money, 

Jioose.  wages,  stake  or  otherwise  shall  be  punished  with  fine  wnich  may 

extend  to  two  hundred  rupees,  or  with  imprisonment  which  may 
^xlepd  to  one  month. 

Any  person  found  in  any  common  gaming  house  during  any  guning  or  pUi^ing  therein^ 
.■hill  be  presomed,  until  the  contrary  be  made  to  appear,  to  have  been  there  for  the  purpose  of 
^[•ming. 

6.  It  shall  be  lawful  for  the  Commissioner  of  Police  in  the  City  of  Bombay,  Mid   elsewhere 

for  any  Magistrate  of  the  First  Class  or  any  District    Superinten* 

Power  to  authorise  entry  of    dent  of  Police  or  for  any  Assistant  Superintendent    empowered  bj 

fiaimng  house  by    Police    of-    Government    in  this  behalf,  upon  any  complaint  made  before  him 

2cera  and  seisure  of    gaming    on  oath  that  there  is  reason  to  suspect  any  house,  room,  o  r  plaea 

(instruments.  to  be  used  as  a  common  gaming  house,  and  upon  satisfying   ninu 

self  after  such  enquiry  as  he  may  think  necessary  that  there  are 
good  grounds  for  su^  suspioion  to  give  authority,  by  special  warrant  under  his  hand,  wjien  ift 
4ii8  discretion  he  shall  think  fit,  to  any  Inspector,  or  other  superior  officer  of  Police  of  not  less  rank 
^han  a  Chief  Constable — 

(a)  to  enter,  with  the  assistance  of  such  -persons  as  may  be  found  necessary,  by  night  or  hj 
^yV  and  by  force,  if  necessary,  any  such  house,  room,  or  place  ;,and 

(6)  to  take  into  custody  and  bring  before  a  Magistrate  all  persons  whom  he  finds  themn^ 
««fhather  they    are  then  actually  gaming  or  not ;  and 

(c)  to  seise  all  instruments  of  gaming,  and  all  moneys  and  securities  for  money,  and  artiolae 
iO£  value  reasonably  suspected  to  have  been  used  or  intended  to  be  used  for  the  purpese  of  gaming; 
^hich  are  found  therein  ;  and 

(d)  to  search  all  parts  of  the  house,  room  or  place,  which  he  shall  have  so  entered,  when  hm 
^hall  have  reason  to  believe,  that  any  instrunents  of  gaming  are  concealed  therein,  and  also  th« 
persons  of  those  whom  he  shall  so  find  therein  or  take  into  custody,  and  to  seise  and  take  po* 
rAsession  of  all  instruments  of  gaming  found  upon  such  search. 

7.  When  Any  cards,  dice,  gaming  table,  counters,  cloth  board  or    other  instruments  of 

gaming  used  in  playing  Any  game,  not    being  a    game   of  mere 

Proof  of  keeping,  or  of  gam-    skill,  are  found  in  any  bouse,  room,  or  place  entered  under  War. 

■iiig^inoommongwa:iing-house.    rant  issued  under  the  provisions  of  the  last    preceding   section  oc 

about  the  person  of  any  of  those  who  are  found  therein,  it  shall  be 
.evidence,  until  the  contrary  is  made  to  i^ppear,  that  such  house,  room,  or  place  is  used  as  a  com* 
-uon  gaming  house,  and  that  the  persons  found  therein  were  there  present  for  the  purpose  of  gam. 
lug,  although  no  play  was  actually  seen  by  the  Magistrate  or  Polioe  officer,  or  by  any  person 
.Mting  under  the  authority  of  either  of  them. 

5.  B.  Dady  Bur  jar   for  the  aeoased  1, 

ScaU  (  Adrocate  Q^ieral),  whh    the   Pablic    Fro»ecTitor|  for  the  Crown. 

OhanDATAREAK^  J: — The  appellant,  Alloomiya  Husan,  has  been  convicted 
^y  the  Third  Presidency  Magistrate,  Bombay,  of  the  oHence  of  keeping  a 
common  gaming  house  under  section  4  of  Bom^bay  Act  IV  of  1887.  Three 
grounds  have  l]^en  urged  before  us  in  support  of  this  appeal  against  tl^ 
conviction*  The  first  is  that  presumption  of  guilt  created  by  section  7  of  the 
Act  has  been  wrongly  applied  to  the  offence  of  keeping  a  common  gaming 
bouse  under  section  4.  It  is  contended  that  that  presumption  applies  and  was 
intended  by  the  Legislature  to  apply  only  in  the  ca^e  of  the  offence  of  gaming 
in  a  cemmon  gaming  house^  whicn  is  dealt  with  in  section  5  of  the  Aot, 
IFbexe  k^iotbing  in  the  language  of  section  7  which  lendt  support  te    tlbm- 
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xornw  coTi!»fcructioTi  wluch  we  are  asked  to  put  upon  it.  On  the  other  hand^ 
the  hnguigi  is  wide  enough  to  cover  the  case  of  an  offence  ^f  Jceejping  4wr 
tising  a  common  gaming  house. 

The  second  ground  of  appeal  urged  before  u?<  is  the  Teamed  Presidency 
IHaj^jistrate  admitted  the  evidence  of  certain  previous  •convictions  against  the 
^ppjIlaRt  in  proof  of  the  offence  of  which  he  has  teen  convicted  That  evidence 
in  to  the  effect  that  the  appellant  was  previously  convicted  twice  trnder  section 
4  of  Bombay  Act  IV  of  1887  and  thrice  under  spction  5  -of  the  Act.  The 
learned  Magistrate  has  drawn  froiu  this  evidence  the  inference  that  the 
appellant  is  a  '  -confirmed  gaml^ler  "  and  that  he,  therefore,  •*  deserves  to  be 
dealt  with  saverely."  If  the  object  of  proving  the  previous  convictions  was 
morcly  for  the  purposes  of  the  punishment  to  bs  awarded  after  conviction,  the 
Magistrate  ought  not  to  have  alllowed  that  evidence  to  g(\  m  before  convicting 
the  appellant;  but  even  in  that  case  there  is  no  law  which  provides  that  pr*of 
of  previous  convictions  can  be  given  to  justify  enhnnced  punishwienc  under 
Bombay  Act  IW  of  1887.  Section  75  of  the  Indian  PennI  Code,  which  deals  with  the 
puoislimeiUiof  persons  convicted  after  n  previous  conviction,  js-confined  t;0  offences 
jpunishable  under  Chapter  XII  or  XVII  of  that  Code.  Nor  could  the  proof  of  previous 
convictons  be  given  n gainst  the  appellant  to  show  that  he  bore  «  bad  character. 
:Section  54  of  the  Evidence  Act  prohibits  the  admission  of  stich  evidence  unless 
evidence  has  been  given  that  I  he  accused  person  has  a^ood  character,  and  the 
only  exception  allowed  to  that  is  where  the  bad  chara  ter  of  the  person  is  itself 
a  ffKJt  in  issue  or  relevant.  The  learned  Advocate  Generul  has  sought  to  bring  the 
aiJinistion  of  the  evidenco  in  question  within  that  exception  by  contending  that, 
as  the  question  atissue  in  this  case  was  whether  the  appellant  kept  a  common  gaming 
house,  the  evidence  was  r.dmif«j<ib!e  under  either  section  14  or  15  of  the  Evidence 
Act.  Now,  however  the  law  stood  before  the  amendment  of  the  Evidence  Act  in 
1S91,  such  evidence  is  made  clearly  admissible  by  the  amendment  of  the  Act. 
See  Explanation  2  to  section  14  of  the  Evidence  Act.  According  to  it^  previous 
•convictions  become  relevant  withiu  the  meaning  of  thac  section  when  the  exi- 
stence of  any  staoe  of  mind,  or  boly  or  bodily  feeling,  is  in  issue  or  r  ilevant  For 
-instance,  where  a  })errfon  wus  charged  with  the  offence  ofbBlongin^  to  a  gang  of 
persons  associated  for  the  purpose  o^ kahltually  committing  dacoity,  it  wan  held 
vy  the  Calcutta  High  Court  that  proof  of  previous  convicrion  was  admissible 
vtrder  section  14  of  the  Evidence  Act.,  having  regard  to  the  charracter  of  the 
offence  attributed  to  the  accused  :  Empress  v.  Naba  Kumar  PatnaUcW  In 
lAe  present  case,  the  offence  charged  against  the  appellant  was  one  of  keeping 
a  commfon  gaming  house.  Both  m  the  charge-sheet  and  in  the  Magistrate's 
J«d^rn€Dt  it  is  stated  generally  that  he  was  acou^ed  of  the  offence  of  keeping  a 
omnmon  gaming  house  under  section  4  of  the  Act.  That  section  divides  the 
•<)flfence  into  four  classjes,  and  all  are  described  in  the  marginal  note  as  **  keeping 
a  common  gaming  house."  The  first  class  has  reference  to  the  owner  or  occupier 
of  a  house,  room,  or  place,  who  uses  or  Jceeps  it  as  a  common  gaming  house. 
Now,  the  user  of  a  place  or  the  keeping  of  it  fv.r  a  particular  purpose  necessarily 
coiinotes  the  existence  of  a  state  of  luitid.  They  imply  a  purpo^^e  sbowiog  in- 
-tentkoo  and  knowledge,  intention  to  use  the  place  for  that  purpose  and  knowle- 
dgiB  that  it  is  so  used.  To  keep  a  common  gaming  house  is  to  hoM  the  house 
and  manage  it  with  the  intention  of  using  it  a/»  siich  habitually.  In  the  words 
of  Lord  HobhmiseiQ  Powell  v.  Kempton  ParkiRaoe'Cowr^e  Company  S^)  "  the 
|ihra«i6  Uft^for  a  jourpijee  necessarily  implies  a  deliberate  u<^e,  a  designed  choice  of 
itive  thing  used  for  »he  purpose  in  hand."  "Kept"  and  "u*=ed;"  he  says,  are  expres- 

<i;  (i897)  I  C,  W,  iJ.  146.  \2)  (1891>)  A.  C.  143  ftt  p.  17A 
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ftions  neceasarily  txTTery  Btrongly  importing  an  habitual  or  repeated  nse  oftlie 
thing  for  the  purpose.  So  also  in  the  ttecond  clasR  of  the  offence.  According  to  it, 
a  person  coraioits  the  offence  of  keeping  a  common  gaming  house^  if,  being  the 
owner  or  occupier  of  it,  he  knowingly  or  wilfvily  permits  the  same  to  be 
opened,  occupied,  kept,  or  used  by  any  other  person  hb  atoresajd  ;  or,  in  ther 
third  class,  if  he  advances  or  furnishes  money /or  the  purpoee  of  gaining  witb 
persons  frequenting  any  such  house.  These  are  ingredients  of  the  offence  which 
'render  it  necessary  to  give  proof  of  his  knowledge  or  intention  and  habituat 
course  of  dealing  wir.h  the  house,  room,,  or  place  so  far  as  tl>ey  are  relevant  to- 
the  proof  of  the  offence.  I  think,  therefore,  that,  having  regard  to  the  character 
the  evidence  charged  against  the  appellant  in  respect  to  tkis  partictUar  roova^ 
of  the  offence  was  rightly  adtnitted  under  section  14  of  the  Evidence  Act. 

The  appellant  was  convicted  by  the  Magistrate  generally  under  'section  4, 
and  the  evidence  in  the  case  shows  that  there  was  gambling  gmng  on  when 
the  Police  entered,  and  the  appellant  who  was  the  occupier  of  the  room  waa 
one  pf  the  gamblers.  This  evidence,  with  the  evidence  of  previous  convictions, 
consisting  in  his  own  admissions,  shows  that  he  used  and  kept  it  as  a  ccmmonr 
gaming  house  both  under  the  finst  and  the  second  class  at  the  otfecces  in  stictiou 
4,  i.  e.  (a)  and  (6). 

The  third  and  Isst  grotmd  of  appeal  is  that  the  execution  of  the  warrant 
which  was  issued  by  the  Commissioner  of  Police  under  section  C  of  Bombay 
Act  IV  of  1887,  and  under  which  the  Police  entered  the  appellant's  house  and 
conducted  a  search,  was  illegal,  because,  it  is  contended,  the  warrant  was  executed 
not  imnediately  after  it  had  been  issued,  but  several  days  after.  The  date  of 
the  warrant  is  19th  May,  1903,  and  it  was  executed  on  the  7th  June,  1908-. 
Section  6  of  the  Act  does  not  say  that  the  warrant  should  be  exeeuted  iiniiiedi« 
ately  after  its  issue,  nor  does  it  prescribe  any  period  during  which  it  must  be 
taken  to  be  in  force.  But  the  argument  advanced  by  the  ap|iellaut's  ])leader  in 
that  it  could  not  have  been  the  intention  of  the  Legislature  to  keep  a  warrant  of 
this  kind  in  force  for  an  indefinite  period  and  authorige  those  to  whom  it  is 
issued  to  let  it  lie  in  their  pockets  as  long  as  they  like  and  execute  it  after  the- 
lapse  of  considerable  time.  Bat  when  the  Lagisiature  has  not  prcbcribed  any 
period  limiting  the  time  during  which  it  is  to  be  in  forne.  the  pre^imption  is 
that  it  retains  its  validity  until  it  is  executed.  In  Dickenson  v.  Brown  and- 
oUiersW  Lord  Kenyon  said  that  the  warrant  of  a  Magistrate  was  not  returnable 
at  any  particular  time,  but  continued  in  force  until  it  was  fully  executed  and 
obeyed,  though  it  were  seven  years.  In  Mayhewv,  Pdrier(^)  the  same  learned 
Judge  held  that  a  warrant  to  arrest  a  person  that  he  might  be  bound  to  appear 
at  the  next  Session  of  Oyer  and  Terminer  might  be  executed  at  any  time. 
Some  discretion  roust  be  given  to  the  officer  executing  a  warrant,  and  whether 
that  discretion  is  exercised  properly  and  within  a  reasonable  time  or  not  is  a^ 
question  which  must  depend  on  tho  circumstances  of  each  case.  But  the  warrant 
itself  does  not  become  illegal  merely  because  it  is  executed  not  immediately 
after  its  issue  but  some  days  aiter  that.  There  may  be,  mnder  certain  circuni- 
stances,  illegality  attending  the  execution  of  the  warrant  and  rendering  tho 
officer  executing  it  liable  on  account  of  such  illegal  execution;  and  yet  the  warrant 
itielf  may  be  in  force,,  no  period  of  time  being  expressly  prescribed  for  its  exe* 
oution.  It  was  Siiid  that  the  laogpagis  of  section  6  of  the  Aot  showed  that  the^ 
vrarrant  must  be  executed  imioedintely  after  its  issue,  and  the  case  was  put  before 
us  in  this  way  in  support  of  that.  The  persons  who  oocupied  the  place  when  the 
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Wartant  was  is^tied  might  leave  and  others  might  oome  and  live  there,  and  it 
\)iinnot  have  been  the  intention  of  the  Legislature  that  the  warrant  should  be 
executed  wht3n  Bbere  has  been  a  change  of  that  kind.  But  it  apf^erafs  to  me  that 
the  language  of  section  6  supports  the  view  that  the  Legislature  did  not  intend 
to  restrict  the  authority  executing  the  warrant  to  any  limit  of  time.  The  Warrant 
has  to  be  issued  when  a  tK>m{>laiut  is  made  on  oath  that  there  is  reason  to  su8« 
peot  that  "^any  house,  room  or  place''  is  used  as  a  common  ganrii^  house.  The 
attack  aimed  at  primarily  is  against  a  particular  looalU^  as  distinguished  from: 
the  persons  who  live  in  or  frequent  it.  It  is  because  a  hottse,  room,  or  place  is 
suspected  to  be  a  rendezvous  of  gamblers  that  the  Lagislature  has  authorized  the 
is<^ue  of  a  Warrant,  the  object  being  to  prevent  any  house  becoming  the  resort  of 
|[amblors.  The  gamblers  are  reached  through  the  house,  room,  or  place,  and  it 
Is  the  house,  room,  or  place  which  is  to  be  eutered  and  searched.  The  complaint 
in  fact  on  the  bat<is  of  which  the  warrant  goes  is  against  the  house^  room,  or 
place,  and  its  inmates  and  its  contents  come  in  as  parts  of  it.  That  being  the 
the  nature  of  the  complaint  and  the  house^  room,  or  place  standing  where  it  did, 
it  may  be  the  Legislature  has  not  prescribed  any  limit  of  time  for  the  execution 
of  the  warrant,  but  let  it  to  the  discretion  of  the  officer  issuing  it.  Persons 
who  live  in  such  a  place  may  dhange  from  day  to  day  of  ftotn  hour  to  hour,  as 
those  who  gamble  there  may  change.  But  the  hou«e,  room,  or  place  being  in 
itself  prima /acw  ^>roved  to  the  satisfactioli  of  the  authority  is^ning  the  warrant 
^nder  section  6  of  the  Act  to  be  a  comTiion  gaming  hottse,  it  continues  to  be 
«o  for  the  p^irposes  of  thB  Act  and  may  be  searched  within  a  reasonable  period 
Yo  long  as  the  warrant,not  being  executed,  is  in  force.  Ag»in,  the  object  being  to 
apprehend  the  gamblorsand  seize  the  gaining  instruments,  it  may  be  necessary 
«ometim en  that  the  executing  officer  shouM  bide  his  time  to  make  the  search. 
Having  regard  t<>  all  these  circumstances  I  think  that  ihe  Legislature  has  delibe- 
rately omitted  to  provide  f  »raDy  period  of  time  for  the  execution  of  the  warrant. 

The  only  flaw  in  the  warrant  urged  before  us  was  that  because  the  search 
\inder  it  was  made  some  days  after  its  issue,  we  muj^t  decline  to  draw  under  sec- 
tion 7  the  presumption  against  the  appellant  that  the  place  was  used  as  a 
common  gaming  house.  For  the  reasons  I  have  given  neither  the  warrant  nor 
the  search  under  it  is  vitiated  by  the  fact  that  the  search  was  made  several  days 
after  it  had  issued.  But  ^issuming  that  the  flaw  pointed  out  is  of  such  a  chara- 
oter  as  to  viti^tj  ^he  search  and  make  the  presumption  created  by  section  7  in- 
applicable to  the  ease,  what  follows  ?  This  only  that  the  prosecution  must  proves 
that  the  place  ttearche<i  by  the  Police  was  used  as  a  common  gaming  house.  lb 
only  makes  a  difference  «m  to  on  whom  the  onvs  of  proof  in  the  first  instance 
lies,  Uerethe  evidence  of  witnesses  for  the  prosecution  proves  that  (ifambling 
was  going  on  when  the  Police  entered  and  that  packs  of  card  and  money  were 
found  in  the  room.  The  appellant  and  the  other  persons  who  were  accused  with 
him  Were  caught  almost  red-lianded.  That  evidence  with  the  evidence  of  pre- 
vious convictions  against  the  appellant  is  sufficient,  in  my  opinion,  as  it  was 
sufficient  in  the  opinion  of  the  Magistrate  who  saw  and  heard  tlje  witnesses  and' 
oxaminedthe  accused,  to  prove  that  the  appellant's  course  ot  dealing  with  th«i 
room  in  which  he  h«i^  lived  for  the  last  18  or  19  years  has  been  to  treat  it  nfi 
a  house  kept  for  gaming.  The  discrepancies  pointed  out  in  the  evidence  by  the 
appellant's  pleader  are  too  trivial  to  ^ifect  the  weight  of  it.  I  would,  therefore,, 
t^onflrm  the  conviction  and  sentence  under  section  4  and  rejecf^  this  appenk 

JaCOB^  J.— I  have  had  tbe  advantage  of  perusing  my  learned  collengue's 
Judgment  in  this  appeal,  and  it  is  with  mu'h  regret  that  I  feel  myself  umible  to 
fx>Qcur  .11  some  of  the  oonclosions  at  which  he  has  arrived,  niatjriuriy  affectiu|[ 
tbe  dec  etv>n  of  the  ease. 
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The  first  objectiott  taken  for  the  appellant  was  that  thr  pre8Ulhp{t(m  (t 
use  this)  word  for  want  of  a  better  concise  term^  m  accordant  with  coTnmon 
practice,  though  I  am  doubtful  whether  the  term  accurately  coiiuotes  (he' 
coBoiutiioDS  of  the  section  )  created  by  section  7  of  Bombay  Act  IV  of  1 887 
wair  Srpplicable  only  in  oounection  with  an  offence  alleged  to  fall  nnder  sectioir 
B,  and  not  in  connection  with  one  nnder  section  Ai  of  the  Act.  It  is^  I  think 
obvio\is  that  broadly  stated  as  this  contention  wan,  it  is  uutenable.  I  am  nol^ 
sure,  however,  that  the  learned  pleadef|.  who  appeared  for  the  appellant,  watt 
quite  successful  in  explaining  clearly  the  point  of  his  objection. 

Now  it  fa  dear  that^ection  7  does  provide  for  a  *'  presumption  "  under 
certain  circumstances  that  the  house,  room  or  place  in  question  is  used  as  » 
eommon  gaming  house.  That  is  sufficient  for  the  purposes  of  section  5.  It  i» 
also  sufficient  for  the  purpot<es  of  section  4  (a)  so  far  as*  regards  the  factr  thai^^ 
the  house,  &c.,  is  so  used,  but  it  is  not  alone  sufficient  for  iho  purpose  of  shon- 
wing  that  the  house  was  so  kept  or  used  by  any  specified  person,  and  in  certain 
cases  this  Would  be  certainly  an  important  distinction  in  favour  of  a  person 
eharged  with  an  offence  under  section  4  (a). 

It  is  necessary  id  order  to  comply  with  the  provisions  of  section  6  of  the 
Act  that  the  authority  i^isuiog  the  warrant  should  be  satisfied  that  there  ar& 
good  grounds  for  suspecting  the  house,  &c,,  to  be  used  as  a  common  gaming 
hoiise^  that  is  (  under  section  3  ),  that  it  is  kept  or  used  for  the  profit  or  guin 
of  the  owner  or  occupant,  &c.,  and  before  he  cun  be  »o  satisfied,  it  would  mfem 
to  be  nece»sary  ex  hypothfsi  that  he  should  have  wFiat  he  deems  to  be  reliable 
information  as  to  the  enjoyment,  or  at  least  as  to  matters  involving  reoi^on  tcr 
suspect  the  enjoyment,  of  such  profit  or  gain  by  some  fpeciiied  individual  an 
such  owner  or  occupant.  In  the  present  case  the  warrant  which  is  on  the  record 
indicates  that  the  house  was  kept  by  the  appellant.  I  am  of  ophiion  that  thi« 
circumstance  alone  would  not  have  justified  any  presumption  against  the  accused 
if  he  had  disputed  the  fact  that  he  was  the  owner  or  occupant  of  the  house.  The 
burden  of  proving  this  fact,  which  it  is  mcessary  to  prove  for  a  conviction  under 
Section  4  of  the  Act,  is  not  removed  from  the  prosecution  by  the  provisions  or 
section  7  and  the  entry  of  his  name  in  the  warrant  would  scr  far  be  Ho  evidence 
of  this  fact  against  the  accused. 

In  the  present  case,  however,  this  objection  of  fact  was  not  lafcen   before 
the  Magistrate.     As  the  record  before  us  stands  it  is  undis^ted  that  the  appel-- 
lant  was  the  occupant  of  the  house,  and  to  him,  as  such,   the  **  presumption  " 
that  the  house  was  used  as  a  common  gamyng  house  attaches.     I  concur  there-^ 
fore  in  holding  that  on  the  facts  of  this  ca^e  the  fivst  objection  is  untenable. 

The  second  objection  fia*$  referenee  to  the  admission,  not  indeed  of  evidence 
but  of  statements  elicited  from  the    appellant  as    to  previous  ccCYictions   for 
otfeaces  under  the  same  Auo.     I  concur  in    the   opinion   (  see    Tosin  v.   King 
jSmj^rc>r(i>  )  th«A  the  examination  of  an   accused  person   in  respect   of  such 
previous  cmvvictions  which  it  may  be  necessary  or  permissible  for  the    prosecu- 
tion to  prove  is  without  legal  warrant  or    justification,   having,   regard   to    th^ 
provisions  of  section  342  of  the  Criminal  Procedure  Code.  For   the  purposes  of 
the  present  argument,  however,  thtrse  statements  must  be  regarded  as  evidence, 
and  the  question  which  arises  is  whether  eTidence  of  such  previous  convictions 
was  relevant  in  the  present  case. 

It  is  not  necessary  I  thiuk  to  consider  in  this  case  whether  such  eridenoe 
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W6t)fdr  frfttd  hetn  MffflisfiiUe  after  convictiofi  fot  th^  pnf|>oid  6f  nffecting  fche 
scmtenc^  tk>  be  passed  It  seetn«  probable  on  the  construction  of  s«ection  54  of 
the  Evi<letice  Act^  et<pecially  in*  view  of  the  ciro4itni»taD€e  that  in  the  matter  of 
trvil  8uit8  a  somewhat  analogon^  condition  of  atiairs  is  dealt  wibh  in  section  55, 
that  Mieh  eyidence  tendered  even  for  such  a  limited  purpo>e  mnst  be  eXcinded. 
¥he  question  h(»weveris  not  firee  from  doubt  (see  Qaeen  v.  Shiboc/  MandUW  nnd 
Rosfiun  Dooeadlt  v.  Empre8t»,  i^))  and  whetlier  this  is  likely  to  have  been  the 
real  intention  of  the  Legislature  in  tiew  of  the  deliberate  adoption  of  the 
principle  expressed  in  section  54>of  the  Evidence  Act  prior  to  its  amendment  by 
Act  III  of  I8OI9  and  the  oonsiderat^ious  which  brougni  about  tlmt  amendment 
(see  Queen' Emp^ress  v.  Kmrtick  Chunder  Vasi^))  may  well  be  questioned. 

The  prorvisions  of  section  221  of  the  Criminal  Procedure  Code  have  reference, 
it  ma^y  be  noted,  to  the  competence  not  to  the  discretion  of  the  Court  in  awarding 
punibhment.  However  in  this  case  a  decision  on  this  point  is  not  at  present 
ualled  for  as  the  learned  Advocate  Gfeneral  very  reiuiily  admitted'  before  us  thut 
the  previous  convictions  must  haVe  weighed  with  the  Magistratn  in  determining 
th<>  question  of  the  uooused's  guilt.  Mow  as  regards  the  admissibility  uf  the 
evidence  in  this  connection  toy  learned  colleague  has  applied  section  14  of  the- 
Evidence  Act.  He  regards  for  this  purpose  the  case  as  fUIing  possibly  within 
the  purview  of  section  4,  clause  (6)  or  clause  (c/),  of  the  Act, 

This  in  my  opinion  is  going  entirely  beyond  the  record.  It  is  true  that  sa 
fur  as  any  law  is  quoted,  the  Magistrate  only  refers  generally  to  section  4.  whiclr 
of  course  might  include  or  denote  clause  (6)  or  clause  (ci)  as  well  as  clause  (a)^ 
but  the  oifence  is  clearly  stated  to  have  been  that  of  ''keeping  a  common  griming 
house^  "  and  this  no  less  cleai  ly  falls  under  clause  {a,)  and  not  under  clause  {bj^ 
much  less  under  clause  (d). 

I  can  find  nothing  in  the  record  and  certainly  nothing  was  said  at  the 
hearing  before  us  to  indicate  that  the  offenee  was  ever  regarded  as  fbllin^ 
tinder  clause  (b)  or  clause  (d)^ 

It  is  indeed  true  that  ttte- general  expression  "k^epTDg'  a  common  gaming 
house  "  is  attactied  in  the  margin  to  the  whole  ot  section  4  of  the  Act.  Thit 
seems  to  me  however  beside  the  present  question,  apart  from  the  fact  that  mar-' 
gibal  notes  from  no  part  of  the  legismtive  eoaotmentr  2>t4Ms  M%U£ak  v« 
HtUway  W,  P^iitiardeo  Narain  Singh  v.  Ham  Sarup  BopiW  Section^  242  of 
the  Criminal  Procedure  Code  requires  that  the  particufam  6(  the  odenee  of 
which  a  person  is  accused  shaH  be  stated  to  h^m,  and  it  is  tty  my  mkid  clear 
that  a  geneial  reference  to  the  inclusive  terms  of  a  marginal  note  appended  tovh 
section  which  deals  with  several  offences  made  up  of  distinct  facts^  does  not 
amount  to  a  compliance  with  this  requirement.  The  expression  **  lieeping  a^ 
common  gaming  house  "  applies  in  strfct  parlance  only  to  the  terms  of  ^luuse 
(a),  and  looking  to  the  record  and  to  the  case  as  presented  to  us^  it  seems  ta 
me  impossible  to  conceive  that  any  other  offeuoe  than  one  blling  und^r  clause 
(a)  vrali  contemplated  by  the  prosecution,  or  by  the  Magistrate,  or  by  the 
iuscused. 

In  my  opinion  there  can  be  no  doubt  that  the  two  clauses  (a)*  and  (6);. 
(provide  for  perfectly  distinct  offences.  The  ingredient  of  ibe  houst;  being  kept- 
or  used  for  profit  or  gain  is  common  indeed  to  both^  but  in  the  case  of  clauae* 
(a)  the  direct  recipient  of  the  gain  or  profit  is  the    owner  or  occupant  himself 

ifcl  *"  ■  ■  ' —  — -■     -  ■-""-  -  -   '  " 
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while  tinder  clause  (h)  It  is  some  other    pemon  whom  the  owner  or    oectipaiU 
had  knowingly  or  wilfully  permitted  to  use  the  house  for  such  a  purpose. 

Claulle  (d)  on  the  other  hand  deals  with  an  entirely  different  state  of 
facts.  The  advance  of  money  by  the  appellant  fur  such  a  purpose  has  never 
been  alleged.  Now  even  assuming  that  clause  (6)  coutd  under  any  circumstances 
be  appli^  by  us  in  this  appeal,  there  is  no  evidence  or  allegation  that  any 
vuch  permission  as  is  i^tipuUted  in  this  clause  had  been  given  by  the  appellant 
to  an^  other  person,  or  that  any  other  permm  had  used  or  kept  tho  house  for  his 
profit  or  gain.  The  necessary  ingredient  of  fact,  therefore,  is  wanting,  and  no 
question  of  knowledge  of  wilfulness,  or  indeed  of  any  other  state  of  mind,  can^ 
therefore,  arise  in  connection  therewith  as  affecting  the  appellant. 

As  stated  above,  however,  I  am  clearly  convmoe«{  that  clause  (b)  ie  no^ 
Applicable^  aud  clause  (a)  read  with  the  definition  in  section  3,  which  states  the 
ingredients  of  the  offence,  is  concerned  solely  with  matter  of  hoh,  and  not  with 
uny  such  states  or  conditions  as  are  specified  in  section  14  of  the  Evidence  Act. 

Further,  it  seems  clear  that  the  rf^leVance  of  such  previous  convictions' 
Would  be  excluded  by  the  terms  of  explanation  (1)  of  section  14  of  the  Evidence 
Act,  read  for  instjiiice  with  illustration  (p)  appended  to  the  section. 

Equally  I  am  of  opinion  that  section  16  ef  the  Evidence  Act  is  inapplicable. 
In  conut'Ctiou  with  an  offence  under  section  4  (a)  there  is  no  question,  at  any 
rate  ill  the  pre^^ent  case,  of  accident,  or  knowleiige  or  intention.  The  woids  'foit 
ike  yvbrpone  of  a  common  gaming  house"  in  thi*«  clause  do  not  in  my  opinion 
involve  any  notion  of  intentioi?,as  distinguished  from  accident,. but  are  used  h§ 
introductory  of  the  definition  in  section  S.  The  facta  set  out  in  that  definitioa 
aro  whut  must  be  proved  to  establish  the  purpose 

The  words  of  Lord  Hobhouse  quoted  by  my  learned  colleague  from  the* 
case  of  Powell  v.  Kenpton  Park  Race  coarse  Compaiiy(^)  do  not  appear  to  me 
to  be  in  point.  The  expression  was  used  in  the  course  of  a  discussion  bearing  on 
the  question  how  far  the  phrase  *'  use  for  a  purpose'*  is  to  be  limits  to  the  more 
proximate  or  direct  object  of  the  use.  A  pre^umption  of  deliberate  choice  of 
intention  attaches  more  or  less  to  nearly  all  criminal  acts^  but  it  wouM  not  there* 
fore  be  held  that  intention  is  a  necessary  iiigredietit  of  such  offences.  It  is  also 
Yo  be  borno  in  mind  that  section  15  of  the  Evidence  Act  invites  consideration  of 
the  question  of  intention,  only  as  opposed  to  accident,  and  in  coimection  with  an 
offence  under  section  4  of  Bombay  Act- 1 V  of  1887  it  appears  to  me  that  no  ques* 
tion  of  accident  can  arise. 

It  is  clear  that  the  evidence  cannot  be  let  in  under  section  54,  of  under 
section  LI  of  the  Evidence  Act.  I  have  not  thought  i4^  necessary  to  refer  to  sec- 
tions 310,  51 1,  &c.,  of  the  Criminal  Procedure  Code.  The  provisions  of  these 
sections  are  directed  to  matter  of  procedure,  on  the  assumption  that  the  evidence 
is  admissible. 

I  am  of  opinion,  therefore,  that  the  conviction^  admittedly  based  in  material 
part  on  the  fact  th  it  the  accused  had  been  previously  convicted;  should  be  sen 
aside,  and  that  the  accused  should  be  re  tried.  The  previous  con^victions  under 
section  5  would  not  in  any  view  of  the  law  be  admissible.  With  regard  to  tl\e 
discrepancies  as  to  the  discovery  of  the  second  pack  of  cards,  though  standing 
alone  they  might  not  be  worthy  of  serious  consideration,  t*ie  fact  that  only  one 
pack  was  endorsed  on  the  warrant  and  sent  up  with  the  oh  irge  sheet  is  signifi- 

cant,  and  appears  to  require  further  eipYanation.    On  the  the  third   point,  viz , 

4  I .    I  ..   I  ■  .rti  <■     >     ■    .■         ■■  ,  .  , ^ 

(1,  (i9)if)  A.  C*  143  at  p.  i7i. 
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delay  in  execution  of  tke  warront,  I  am  unable  to  concur  entirely  in  the  opinion 
expressed  by  Mr.  Justice  Chandavarkar,  but  my  ditference  of  opinion  will  noft 
affect  the  decision  of  this  case. 

Section  6  of  Bombay  Act  IV  of  1887  empowers  any  one  of  certain  officialny 
on  the  event  ofcertijun  conditions  being  fulfilled,  to  "  giVe  authority  by 
special  warrant  under  his  hand  when  in  hi:3  discretion  he  shall  think  fit"  to  a 
Police  Officer  of  not  less  rank  than  an  Inspector  to  enter,  &c.  This  section  read 
with  section  7  imports  a  departure  from  the  principle  ordinarily  enforcjed  in 
criminal  proceedings  as  to  the  incidence  of  the  burden  of  proof,  and  it  has  been 
frequently  held  that  the  provisions  of  these  sections  must  in  consequence  be 
strictly  construed.  It  appears  to  ine  that  the  justifying  reason  for  the  new  de- 
parture adopted  in  section  7  is  to  be  found  in  the  fact  that  the  proceedings  con« 
templated  by  section  6  involve  the  exercise  by  an  experienced  official  of  a  care- 
fully restricted  cla?s  of  a  discretion,  which,  though  applied  to  ex  parte  and  it 
may  be  interested  information,  is  essentially  judicial.  Now  the  giving  of  tks 
authority  by  the  speeial  warrant  — (ihe  use  of  such  guarded  terms  cannot  be 
inteded  to  have  no  significance,  compare  section  96  of  the  Criminal  Procedurij 
Code) — is  in  the  exercise  of  that  judicial  discretion  applied  to  facts  as  they  have 
been  brought  to  the  knowledge  of  the  authorising  official.  In  the  course  of  time 
it  may  be  shorter  or  longer,  according  to  circumstances,  a  change  in  those  facts 
may  be  brought  about;  the  house  or  place  may  be  transferred  to  another  occupant, 
or  the  same  occupant  may  change  his  habits,  or  mny  cease  to  cake  profit  or  gain, 
and  the  result  of  delay  in  executing  the  warrant  may  thus  result  in  virtual  dele- 
gation of  the  carefully  guarded  discretion  from  the  issuing  to  the  executing 
official,  which  cannot  have  been  the  intention  of  the  Legislature. 

The  provisions  of  section  75  ^2)  of  the  Crrminal  Procedure  C'ode»  which 
embody  the  principle  affirmed  in  the  English  canes  cited  by  my  (earned  colle- 
ague^  are  indeed  by  section  101  of  that  Code  made  applicable  to  search  warrants 
issued  under  that  Code^  but  they  are  not  in  my  opinion  applicable  to  a  special 
warrant  issued  under  section  6  of  the  Bombay  Q»mbling  Act.  To*  hold  tha& 
they  are  applicable  would  also  involve  the  application  of  the  provisions  of  sec- 
tion 104,  Criminal  Procedure  Code,  to  such  special  warrants,  which  would  pro-^ 
babiy  tend  to  defeat  their  object. 

On  the  other  hand^  howeveri  it  would  be  abflurd  to  hold  that  the  warrant 
issued  under  section  6  of  the  Gambling  Act  must-  be  foithwith  executed.  Ifr 
appears  to  me  that  the  question  whethere  the  delay  has  been  reasonable  or 
otherwise  is  one  which  must  be  decided  with  reference  to  the  circumstances  of 
the  case.  In  the  present  case  I  am  not  disposed  to  hold  that  the  delay^  of  Id' 
days  was  unreasonable. 

Owing  to  the  above  dififerenoe  of  opinion  the  case  wa8,ander  section  429  of  the  CKminal  Pro* 
oodare  Code  (Act  V  of  1898),  referred  to  Mr.  Justice  Aston* 

S.  B.  Dady  Burjor  for  the  appellant  (  accused  1  ^  :-^We  contend  that 
the  Magistrate  was  not  right  in  raising  a  presumption  of  guilt  on  the  strength 
of  section  7  of  the  Bombay  Prevention  of  Qambling  Act  (  Bombay  Act  IV  of 
1887).  The  Act  must  be  construed  strictly  :  Queen-Empreaa  v.  A'arottamda^ 
MotiramiV  Qtieefk' Empress  v.  Oot;i^i(2)  ;  Queen-'Empress  v.  Kanji  Bhimjii^)^ 
and,  hence,  section  7  muse  be  held  to  apply  to  a  conviction  under  section  5  only^ 
and  not  under  section  4  of  the  Act. 

Moreover,  the  admission  of  irrelerant  evidence  as  regards  previous  convio^ 
(I)  (1899)  19  Bom.  081.  (3)  (I89I)  16  Bqiu,  999.  (8)  (1893)  If  Bgtt.  lUk 
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iiiom  had  weighed  wKh  the  Vagiiitntte  in  coming  to  a  <conviotion.  Th^fte  preriomi 
*oon  viction«  are  not  adm  iatible  under  any  provnuou  ofiaw.  either  under  the  Criminal 
Procedure  Code  (Act  V  of  1898^  or  the  Evidence  Act  (I  of  1872).  SectionH  220, 
321,310,  :i48  ami  511  of  the  Criminal  Procedure  Code  (Act  V  of  1898)  deal 
with  the  procedure  regarding  such  evidence  and  not  with  its  admissibility  or 
otherwise.  Such  evidence  was  formerly  admi«<siHle  under  section  54,  Evidence 
Act,  I  of  1872  (Queen- Empress  r.  Kartiek  Chunder  Z)a«(i);;  but  tsiuce  ita 
-amendment  by  Act  III  cf  1891,  it  is  inadmissible.  It  is  also  inadmissible 
under  section  14  or  section  15  of  the  Evidence  Act  (I  of  1872);  for  in  an  oflFence 
under  section  4  of  the  JSombay  Privention  of  t3ambling  Act  (Bombay  Act  IV  ot 
1887),  t;u  ,  of  keeping  a  common  gaming  house, there  is  no<)uestioii  of  intention 
or  guilty  knowledge.  No  state  of  mind  is  releirant  in  this  case:  Empress  v.  J/l 
^.  Vyatjoory  UiyodeliarW  ;  ffoUinghara  v.  Heath(^).  As  regards  the  dictum  of 
Lord  Hobhouse  in  Powell  v.  Kempton  Park  Rctce-conrse  Covipanyi^)^  on  the 
phrase  "usf*  tic  the  purpose,"  we  rely  «n  the  opposite  view  taken  by  the  Earl  of 
Halsbury,  L.  C,  in  the  same  case  at  page  162. 

We  further  contend  that  the  warrant  being  a  special  warranty  must  be 
executed  forthwith,  and  not  having  been  so  executed,  it  roust  be  taken  to  have 
^pent  itself,  or  4>n  any  event  the  presumption  under  section  7  of  the  Bombay 
prevention  of  Gambling  Act  (Bomoay  Act  IV  of  1887)  ought  not  to  be  raided 
again«<t  xa^.  The  general  rules  regarding  ordinary  warrants  under  the  Oiminai 
Pr-H«dure  (Jode-CAot  V  of  1898)  do  not  apply  to  this  special  warrant.  The  de- 
4ay  in  execution  of  the  warrant  in  the  present  case  is  tar  from  reasonable  and 
'has  not  been  accounted  for. 

ScoU  (  Advocate  General  ),  with  the  ^Public  Prosecutor,  for  the  Crown  ; — 
The  preiiumption  umler  section  7  of  the  Bombay  Prevention  of  Gambling  Ac^ 
(  Bombay  Act  I Y  of  1887  )  applies  equally  to  aeetions  4  and  5  of  the  Act. 
There  is  nothing  in  the  Act  to  limit  or  restrict  its  operation. 

The  evidence ^f  previous  convictions  "was  rightly  admitted  either  under 
section  li  or  section  14  or  section  15  of  the  Evidence  Act  (  I  of  187J2  ).  It  kt 
neces^ry  to  prove  the  iiftenlion  of  the  aecuned  and  guilty  knowledge  is  an 
ingredient  of  (he  offence.  The  prosecution liad  to  prove  that  the  present  act  «if 
3the  accused  f(yrrned  one  of  a  series  of  similar  acts  on  his  pait^ 

As  regards  the  legality  of  the  warrant,  the  Conr^}  must  so  conslrae  section 
4  of  the  Bombay  Prevention  of  Gambling  Act  (  Bombay  Act  IV  of  1887  )  a»(  t«» 
give  some  meaning  to  its  provisions.  To  hold  that  the  warrant  should  \m 
-executed  forth witli  is  to  make  the  section  nugatory.  Section  75  (2^  of  the  Cri^ 
minal  Procedure  Code  (  Act  V  of  18B8  )  shows  that  a  warrant  sfaaH  remain  in 
€orce  until  it  is  cancelled  or  executed.  In  any  event,  the  delay  in  eseoating 
the  warrant  is  not  shown  to  be  unreasonable. 

Aston,  J.— It  is,  I  consider,  cleariy  proved  by  the  evidence  in  this  case 
that  a  room,  of  which  the  appellant  is  rtie  oecupier,  was  entered  -by  certain  Police 
^officers  on  the  7th  7nne  last  under  a  warrant,  legally  issued  in  accordanoe  with 
the  provisions  of  section  6  of  the  QamWing  Act  (  Bombay  Act  IV  of  1«87  > 
^lineteen  days  previously,  and  that  in  the  room  thns  entered  under  the  warram 
^ao  issued,  there  were  foond  plaj^ing-cards,  and  ten  persons  including  the  appel- 
iant. 

The  finding  ofcards  under  these  circumstances  constitutes  legal  evidence, 
until  the  contrary  is  made  to  appear,  that  this    room    is  used  as    a  comnHMi 

^il)  (l^*^)  1*  C*l'  "^^X.    (2)  (1881)  6  Cal.  W5.    (3)  (1858)  27  L,  J.  C.  P.  %il,    (4)  (lEW)  A.  C.  liiT 
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gamine;  Kou<«e  and  that  the  persoQB  found  therein  were  present  Tor  the  purpose 
of  giming  even  if  no  play  was  aotually  Heeu  b;^  the  raiding  party  (  see  sectioa 
7  of  the  Act.  ) 

It.  has  been  contended  by  Mr.  Dady  Bnrjor  who  appeared  for  the  appel* 
Jant  thbti  MectioD  7  of  the  Act  lias  no  application  when  there  hae  been  an  interval 
of  nianv  days  as  in  this  case  between  ihe  issue  of  the  warrant  and  its  execu- 
tion. Thi«4  argument  is,  I  think,  unbound,  for  no  foundation  for  it  «an  be 
•di^oorered  in  any  express  words  or  necessary  implication  in  the  Act.  It  is, 
4H>wever,  open  to  the  appellant  to  ask  the  Court  to  treat  what  the  Legislature 
declares  in  section  7  to  be  incriminating  "  evidence,  "  as  reduced  in  weight  by 
tiny  unreasonable  delay  which  may  take  place  between  the  issue  of  a  warrant 
iin«ler  Hcctiion  6  and  its  exeeutioa«  In  the  present  oase  the  delay  is  not  shown 
to  have  been  unreasonable. 

There  is  further  evidence  en  the  record  which  I  think  the  Presidency 
Magisturate  has  rightly  believed  to  be  true.  This  evidence  es«tablishes  tbe 
following  additional  IHotH.  The  ten  men  in  tbe  room  when  surprised  were 
seated  on  the  floor  in  a  circle^  Some  of  the  cards  were  scatterea  about  and 
4iome  under  a  mat  after  the  raiding  party  entered,  but  most  of  the  persons  in 
the  room  had  cards  in  their  hands  when  first  seen.  Money  was  found  on  the 
floor.  When  surprised  there  was  «t  first  general  confusion  and  effort  to  escape 
and  then  a  pretence  of  listening  to  tbe  reading  of  one  of  the  ten  persons. 

The  otfence  of'*  keeping  a  common  gaming  houne  **  of  whieh  appellant 
stands  <5onvicted  under  section  4of  the  Oambliog  Act  (Bombay  Act  IV  of  18**7) 
may  be  committed  in  any  of  the  various  ways  set  out  in  clauses  (a)^  (b}^  (c),  (d) 
•of  that  section.  It  is  sufficient  at  present  to  confine  attention  to  dause  (ay  • 
-"  being  the  owner  or  occupier  or  having  the  use  of  any  such  house,  room  or 
|>l  ice,  opens,  keeps,  or  uses  the  same  for  the  purposeof  a  common  gaming  house" 
— though  it  may  be  observed  that  under  clause  (o)  it  would  be  useless  for  the 
^tppeliant  to  plead  that  he  was  not  the  owner  or  occupier  if  he  had  ''  the  care  or 
maoagetneut  of,  or  in  any  manner  assisted  in  conducting  the  business  of  any 
siioh  house,  room  or  place  opened,  occupied,  kept  or  used  for  tbe  iMirpose  afore^ 
«aid;' 

The  incriminating  evidence  on  the  record  may  be  summarised  as  follows:- 

(1)  The  appellant  is  the  occupier  of  the  room  in  question. 

(2)  When  the  room  was  entered  under  a  warrant  issued  under  the  provifqona 
.of  section  6  of  the  Act  cards  were  found  in  the  room.  This  has  been  dedared 
by  the  Legislature  (  section  7  )  to  be  evidence  until  the  contniry  i«  made  to 
Appear  that  such  room  is  used  as  a  common  gaming  hum^,  and  that  the  persoj>s 
louud  iTfaerein  were  there  present  for  the  purpose  of  gaming. 

(3)  There  were  in  fact  nine  persons  besides  the  ap|>el]an^  some  of  whom 
were  playing  cards  in  the  presence  of  the  appellant^  and  evidently  playing  for 
moBey. 

To  rebut  the  complete  case  made  out  by  this  evidence  tbat  this  room  was 
opened,  kept  or  used  by  tbe  appeRant  as  a  common  gaming  hou<^,  there  is 
merely  the  ^bare  assertion  of  the  accused  that  the  persons  present  had  met 
fortuitously  each  for  aditferent  purpose  wholly  ut^coniieoted  with  dird-playing 
and  that  there  was  no  card-playing  at  all — an  assertion  which  tbe  Magii>trate| 
for,  I  think,  good  reasons,  did  noo  believe. 

But  it  is  contended  for  the  appellant  the  conviction  is  vitiated  beoaAS^ 
llie  Magistrate  elicited  from  the  appellant  before  he  was  convicted  that  be  had 
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lieeo  previonMy-cdnvicted*  ofkfeping  a  common  gamins;  hotise  and  Mr^  TMLj^ 
Burjor  argued  firafc  that  the  Jtigistrate  treated  this  admi«aion .  aa  par»i  of  .th^ 
evidence  on.  which  lie  based  the  conviction  appealed  a^^ainst :  secoodlj^  that, 
this  fact  of  a  pee viouH  conviction  wa9  not  legally  admissible  evidence  to  prove^ 
the  offence  of  keeping  a^commoni  gaming  house  for  which  the  appellant)  .wa^i 
leing  tried. 

The  case  was  tmed*  not  by  a  jhny.  but  by  a^Magistrate  who  wi«  judge  of* 
the  law  and  the  facts.     He  wa^  presumably  aware  already  from  the  papers  before 
him  that  previous  conviotions  were  alleged  against  the  ap]^lla»t  and  he    knewr 
that  a  previous  convJctiou  if  proved   would   atford   legal   ground   for  awarding 
more  severe  pun-ishment  in  the  Avent  of  the  appellaiit%eing  con^icoed  by  him. 
The  Mt^gifltrate  in  setting  oujb  the  evidence  upon  which  he  has  held  the    charge^ 
against  appellant  proved    has  not  included  the  admission  of  a  previous  convic* 
tion  and  the  record  does  not^  affijrd  indication  that  he  took  this  admission  into 
oon^ideration  except  for  the  purpoj>e  ofapsHssing  pun-shment.       If  it  is   to  be^. 
assumed  (  which  I  think  unnecessary  )  tliat  the  admiasiou  of  a  previous  convic- 
tion was-treated  by  the  Magistrate  as.  part  of  the  evidence  upon  wjii(j>  he  based 
the  c  >nviction^  the  question  amses  was  it  admissible  evidence  unde^    the  ^rovi*. 
sions  of  the  Eyicfence  ^ct  (  I  of  1872). 

Section  54  of  the  Evidence  Act  (  I  of  1872  )  is  as  follows  : — 

''  In  criminal  proceedings  the  fact  that  the  accused  p<'rsoB  has'  a  bad 
character  is  irrelevant,  unless  evidence  has  been  given  that  be  has  a  good  chara* 
oter,  in  which  case  it  becomes  relevant. 

"  I^xplanationl: — This  section  does  not  apply  to  cases,  in  which  the  bad. 
ahapacter  of  any  per^ion  is  itsehf  a  fact  in  issue. 

"  Ec^taudtion.  2. — A  previous  conviction  is  retevant^  as.  evidence  ot  bad 
character./' 

It  is  sufliciently  clear  from  this  section  that  in  criminal  prooeedinga  the 
faict  that  the  accused,  p^^rson  ha<»  a  bad  character  is  not  relevanli  tor  the  purpose 
of  raising  a  geneial  iuference /romsucA  bad  characier  that  the  accused  pe«M>iv 
is  likely  to  have  committed  the  crime  charged. 

The  second  explanation  says  "  a  previous  conviction  is.  relevant  as  evidence 
ef  bad  character."  It  does  not  say  that  aprevioujs  conviction  is  nevtrirelevfint 
unless  evidence  of  bad  character  iH  relevant  or  is  itself  a  fact  in  is.-xue,  and 
even  if  it  did  go  safar  as  to  say  this,  it  has  to  be  remembered' that  the  Evidence 
Act  nowhere  sjiyathat  evidence  may  be  given  only  of  relevant  facts. 

Under  section. 5^  '*  evidence  "  may  be  given  in  any  suitor  proceeding  of 
the  existence  or  non-pjustence  of  every  faet  in.  issue^^  and  of  sucK  other  facts  a^ 
are  hereinafter  declared  to  be  relevant,  and  of  no  others.  The  illustration  (a) 
to  that  sectioiv  is  as  follows  : — >■ 

"  A  is  tried  for  the  murder  of  B  by  beating  him  with  a. club. with  the  in? 
tention  of  causing  his  death. 

At  A's  trial  th&  following^ facts  aie  in.  issue- :—» 
As  beating  B  with  club ; 
A*  causing  B s  death  by  such  beatihg  ;; 
A's  intetton  to  cause  B'is  death." 

The  words  "/or  th€  purpo$e  of  a  common  gaming  house  *  occur  in  eadii 
l»tt»  of  section  4.  of  the  Qamblipg  Act  (  Bombay  Act  XY  of  1887  ^^nd  guUte 
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%noW)e(fge  br  ihtehtion  beoomes  thus  an  esflentiai  ingredient  of  th^  dffede^ 
deBfied  iu  that  aection  so  that  guilty  knowledge  or  intention  becomes  a  fi&ct  ih 
Uttue  when  a  per<ioii  is  tiled  for  the  offence  of  keeping u  couimon  gaming  hon^e» 

Agiiin 'section  14  of  the  Evidence  Aot  enacts  that  facts  'shbwing  the   exi* 

8tehce"of)ihy' state  of  mind,  such  %»  idtention,  knowledge are    relevant 

Wheli  the  ^isten'bo  of  a\ty  t^ch  st:ite  bf  mind  i's  in  Issue  or  relevant and 

(  explanation  2  )  "  where,  upon*  the  tfiiil  of  a  person  ac6u?*ecl  of  an  offence,  the 
trevibus  ooiomid!<1on  by  the  accustsd^of  an  offence  is  felevarit  ^wifhin  the  roeao-* 
mg  of  this  section,  tlie'previouB  conviction' of  ^chp^r^n  "shall  also  be  a  relevant 
ftiot."  . 

Under  section  11  of  the  same  Act/ficrs  nor.  bthere'wi><H  feldvant  are  relevant 
;........  if  by  thenif elves  Of  in  xjonHecljion   with 'Other   fcctM,    they    make   th« 

existence  or  tiou^existence  of  any  fact  in  i^ssue  orTelevnnt  f4ot  highly  probable 
he  improbable. 

If  she  pras;^cubion  h»nl  b»en  in  a  positi<m  to  pnrve  that  rtie  appellant  had 
habitually  ifii  many  occasions  u^bd  ihin  veryV>o.ii  br  another  room  in  his  occu- 
mtion  a^Ta  common  ga'nin^  h6us«  by  tlie  direct  evidence  n^f. persons  wh^  had 
l^'ii II bled  there,  such  a  fiict  wotild  mnlce  the  exi«t<Boe  of  the  guilty  intention  or 
Knowlecfige  imputed  in  the  ]»rese^t  (Jharge  highly  .probable,  and  under  the  sec- 
tions S,  ll  Hnd  11  quoted  Troin  the  Evidence  Act{^with  \vhiclrt»ect.ion  54  mu^t 
be  read)  such  fact  woulH  be  admis!«ible  in  evidence.  Previous  couviction  might 
bj  »*  mode  of  proving  such  a  \i<e  on  some  of  the  previous  occjisions,  but  it  can 
lijirdly  be  contendeil  that  sufli  previous  convictions  ar«  inadmi^^sible  if  the  iu& 
for  rfbchbhininaljpurpose  Could  "be  allowed  to  be  proved  by  o^'er  evidence. 

I  therefore  i^ncur  in  the  opinion  of  Mr.  Justice  C!handavarkar    that  in  a 

E'al^fot  an  offence bfk-e ping  (Kj'.om  non  jrafuiug  hou'-e  under  section  4  of  th3 
uubling  Aoc  (fejmbiy  Act  IV  of  1887)  evidence  that  the  accU!*ed  had  been 
previously  convicted  ot  thj  same  offouoe  is  atiaii.ssible  to  show  g^iiity  knowledge 
or  ii\terttroft. 

I  have  ivssumed  tn ''dealing  with  this  pirt  offho  aT^ifnent'fdr'the  appellant, 
tliat  the  Presitleuoy  Magistrate  <lid  t>ike  intd  consideration  for  the  purposes  ot 
oouviction,  the  prt^vious  conviction  admitt^il  by  the  ap|jellant,  but  I  have  ►ai*! 
t:iut  in  my  epinixju-it  is  not  ueoessiry  to  make  t!iis  asd<irnption-»  ^tis,  I  think, 
imJer  the  circumst;iiicea  already  set  out  more  probable  that  tho  Presidency 
]f  4gistrat>e*s  object  in  "putting  the  questfon  >ls  to  p-^e^i  Tus  cmviction'^was  to  a«»cer« 
tain  whether  in  tite  event  of  convictfon  forrti  il  *  e^ivl^rice  as  to  alleged  previous 
cattvictions  andns  to  identity  of  r.he^3cus?<l  could  be  dispensed  \Vith. 

S'Ction,H42  t>f  the  Code  of  Criminal  Procedure  CActV  AfH8JD8)  enacts  that 
^'  fbr  die  pur^ie^of  enabling  the  aco*U'<e*d  to  txplain  liny  circiimstafiiQes  appear- 
ing ill  evidence  against  him,  the  Uourt  inray,  at itfiiy  stage  of  any  inquiry  or  'rial, 
without  previaitaly  ^warning  the  accused,  put  sftnh^ue«ition»i'to4iim  as  the  Court 
^ousider.^1neceds:iry,  and  shall  f«)r  the  |nlrpose'afores;ud  q^estton  liini  generally 
on  tiie  c:%^e  uft^r  the  witnesses  for  the  prosecution  haveb^ea  examteed  and  be- 
^fore  he  is  called  oii*fur  his  defe'ide." 

Ilj  IS  ufuler  this  section  that  £lie  appellJftitupiJejCts^  h^ve%^4iti  examined 
by  the  Migistrate. 

If  the  xjuestion  was  ptit  by  the  ifa^istrafe  under  the  beM'^F  that  a  prev^'otf^ 

♦conviction  of  appellait  under  section  4  of  the  Qunbling  Act  (Bombay  Act  IV  b? 

1887)  could  be  taken  into  conj'ideraiion  for  the  purpose  of  conviction,  then    thf 

•question  Was  liot authorised  hy  section  342  of  the  Criminal  PriHjedure  Code,   iin 

ooject  not  being  to  eu'ible  the  accusied  lo  e\'plain  uny   circumstances   appeai4|( 

^ra  tlitd  c'^idince  agrla^t  bim. 
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If,  on  the  oih^r  hand,  the  object  of  the  qtiestion  w^s  to  as>(iertiiin  wh^ilief/ 
in  the  event  of  coDvictioD,  foriDdl  evidence  a«  to  alleged  pr^viou^  convictions 
and  aas  to  identity  of  the  acctused  could  be  dispensed  with,  th^  question  wan  eq/^i* 
ally  unantborisod  at  th»it  stage  by  the  ptoti»ion«  of  neotioii  342,  Crinnnal  Proce- 
dure Code,  80  that  it  may  well  be  contended  that  inquiry  of  any  sort  into  the 
tan\t  of  preViouiv  convieiionfl  for  the  latter  object  should  have  been  postponed  until 
after  aocual  (5offvictioD  of  the  appellant  in  this  case. 

On  the  view  which  I  tafae  of  the  evidence,  independent  of  the  appellant' i^ 
admission  of  previcfus  conviction  Jt  is  Qnneoe9sary  to  pursue  this  matter,  as  on  that 
tiew  it  becomes  eifually  immaterial  in  the  present  appeal  whether  the  Presidency 
Magistrate  in  fact  treated  that  admission  as  part  of  the  evidence  establithinj^ 
the  offence  charged,  or  whether  it  was  improper  so  to  treat  it. 

Indepe^ently  of  the  eviden<^  objected  to  there  was,  as  already  shewn 
above',  sumcient  evidence  to  justify  the  conviction. 

Section  167  of  the  Evidence  Act  (I  of  18*t^  enacts  that  "the  improper" 
admission  or  rejection  of  evidence  shaH  not  be  ground  of  itself  for  a  new  trial  or 
feverWil  of  any  decision  in  any  csase^  if  it  shall  appear  to  the  Court  before  which 
audi  objection  is  raised  that,  indepe^detly  of  the  evideitce  ob^cted  to  aftcl 
admitted^  thefe  was  sufficient  evidence  to  justify  the  de^i^ion,  or  that,  if  the 
rejected  evidence  had  been  receiv^ed,  it  ought  not  to  haVe  varied  Ihe  decision.'' 
The  conviction  appealed  against  is  therefore  confirmed. 

l!he  case  does  not  appear  to  be  one  iit  which,  evert  taking  iirto  consirfera- 
tibn  previous  convictions,  the  maximum  fine  allowed  for  the  offenc^a  is  required. 
Having  bad  the  advantage  of  consulting  Mr.  Ju:^iice  Chandavurkar  and  Mr. 
JuHtice  Jacob  before  whom  this  appeal  has  been  also  argued,  I  reduce  the  fine 
to  Rs.  260  ar  in  default  three  weeks' imrprisoinnent;  The  biilance  of  fine,  it 
paid;  to  be  restored. 

Conviction  confirmed.    Sentence  reduced. 


1904,  Januaty  29.  I.  L.  B.  29  Boitf.  846^ 

Before  Atr^  JvUftide  OkoLndaVarhii*  and  Mf.  Juatioe  Asian. 
fiMtEROR  V.  MaOARLALCVLABHAI.  ♦ 

tloirtbay  Salt  Ack  (  Bombay  Aot  II  of  1890  y,  section  47  I^Salfc-^Kemb^l  at   Mt—Intanifon-^ 
Knorwladge— Iiigredient^  o£  the  oflenee/ 

T!o  BUj^rt  a  conviction  under  section  47  (aj  of  the'  Boml»y  StkLt  Act  (Bombay  Act  II  ai 
1690)  it  is  not  necessarv  to  ptoS'a  dishcftfest  mtetition  6n  tbe  j^art  of  tlie  atcaMd  ;  since  the^ 
"kordiniB;  at  the  daiise  Soea  rfot  iri  express  tcnrms  or  by  necessary  implicjttion  malm  intention  or' 
iaiovMdgG  mi  essential  ingre^ent  of  the  oflfenoe.  What  is  prohibited  by  the  Act  is  the  retnoi^ 
of  salt  in  coiftfaVentioa  oi  wOf  licemfer  or  pennit  an^  that  firhows  ttet  stfeh  remo'^al  is  prohibited 
in  itself. 

AWtht  by  the  Government  of  Bombajr  under  8e<!ftiori  417  of  the  Code  of 
Criminal  Procedure  (  Act  V  of  ISQS'  )$  from  an  order  of  ucqu^rttal  parsed  by  J- 
Sladen,  District  Magi.strate  ot  S^rat. 

The  aocftiffed,  a  bujr^  obt>iifled  in  the  nirtfal  #ay  on  hi?  ap{rficatibn  a- permits 
for  one  nmlind  of  palt  in  each  of  the  two  b^iigs  brought  by  him.  He  pi^xent-ed 
the  permit,  but  his  bags  wme  liiled  with  tvi^o  inaunds  each.     The  permit,  which 

•m       f  r—  — T 

•  Grirainal  Appeal  No.  464  of  1903. 
I  Section  47  of  the  Bombay  Salt  Aot  (Bombay  Act  II  of  1890)  runs  as  follows  ;^  , 
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is  Mialljr  Itigned  lifter  the  weight  and  the  bags  are  Verified,  was  Sig^tied  by  botb 
the  weighing  clerk  aud  the  writing  Clerk  at  the  scales^.  The  accused  then 
removed  the  bags  containing  salt,  and  it  was  discovered  at  the  Preventive 
Kuka  to  be  in  excess  of  the  permit. 

On  thes^  faots^  the  accdseti  was  (Charged  with  an  oflfenoe  punishable  under 
section  47  (tt)  of  the  Bombay  Salt  Act  (  Bombay  Salt  Act  II  of  1890  ).  Ther 
Seooud  CiaRS  Magistr'ate  of  Bulsar  oonvidted  the  accused  of  the  offence  an  <t 
seotenoed  him  to  pay  a  fine  Bs.  25. 

The  accused  appealed  to  the  District  Magif»trate  of  Surat,  who  reversect 
the  conviction  and  sentenoe  and  acquitted  the  accused.  The  following  wercf  bin 
grounds  :-^ 

**  The  Lower  ddttrt  has  oonvioted  oTt  the  asstiniption  that  so  Urge  An  excess  ooukt  not  bs 
vamotttd  without  the  appeUant's  knowledge  that  he  Was  taking  more  th«h  the  pennit  allowed* 
In  the  (ace  of  the  evidence  this  assumption  cannot  bo  admitted.  There  ts  not  a  syllable  which 
Imputes  anV  guilty  knowledge  on  the  part  of  the  appellant.  Nor  is  it  safe  to  assume  that  evefy 
Stie  can  tell  the  difference  between  one  maUnd  and  two  mautfds.  .There  is  not  in  my  opin-km  axiy 
ground  for  assuming  that  the  appellant  either  obtained  double  the  (|uantlty  enterad  on  kU  fes^ 
mil  by  ooUusion  with  the  karkuns,  or  having  obtained  it  by  their  careleeeaess  was  aware  of  the 
fact  and  tried  to  remove  it. 

!rhe  Dovemmettt  Prosecutor  referred  particularly  to  sections  82  and  85  of  the  Salt  Act.  The 
tormer  requires  the  ehlbordinate  Salt  officer'  *  to  endorse  up<7n  the  order  a  certificate  signed  by 
himself  and  by  the  person  who  removes  the  salt,  as  to  the  correctness  of  the  weighment '  and  the 
latter  makes  it  '  incumbent  cfn  every  person  who  has  obtained  a  permit  for  removal  of  salt ;  {b} 
tc  prevent  the  removal  of  salt  in  elccss  of  the  G[uantity  mentioned  In  the  ^rmit.'  But  I  catino# 
iMld  that  he  becomes  criminally  liable  if  no  dishonest  intention  cAii  bs  proved.*' 

The  Olovernment  of  Bombay  appealed  to  the  High  Court. 

The  Government  Pleader  for  the  Crown.— Under  section  47  fa)  of  the 
Bdtnbay  Salt  Act  (  II  of  1890  ),  knowledge  is  not  an  essential  ingredient  of  the 
offence.  This  bedomes  apparent  when  cluuse  (a)  is  contrasted  with  clause  (<f)f, 
of  the  section^  Further  section  85  of  the  Act  !«howM  that  knowlndcje  is  not  an 
eivential  ingredient  in  the  offence  under  section  45  (a),  nince  the  former  section 
impOsen  upon  the  permilr holders  the  duty  of  testing  the  scaler  and  weightH. 
The  true  te:«t  is  to  look  at  the  object  of  the  Act  to  see  how  far  knowledge  it 
made  the  eraence  of  the  offence,  and  in  this  oouneetion  three  rulea  of  conttt'rno- 
tion  must  be  ctrbsidered.  They  are  (1)  whether  the  object  of  the  Act  wifl  be 
frutttrated>.  if  pttwf  of  duch  knowledge  is  rendered  necessary,  (2)  whether  there 
is  anything  in  the  wording  of  the  section  which  empli^-s  knowledge,  and  (3^ 
whether  this  is  made  clear  by  comparison  of  the  section  with  the  other  cogtiate 
^ectibns  of  the  Act.  Jlid^ri  by  all  these  tests,  knowledge  does  not  appear  to 
be  a  necessary  element  of  the  offence. 

N.  K'  Dssai  for  the  accused. — The  accused  is  not  liable  for  he  cannot  b« 
feaid  to  have  removed  salt  in  contravention  of  his  permit,  and  if  knowledge  it 
not  consiidered  an  essential  in  the  offence  of  section  47  (a)  of  the  Bombay  SaltJ 
Act  (  Bombay  At3t  IF  of  1890  ),  it  would  go  ^^fy  hard    with  innocent   and   nn- 

47.    Whoever  in  contravention  of  this  Act,  or  of  any  rule  or  order  made  under  this    Act,  ot 
t)f  iny  li<Mnse  or  permit  obtained  under  this  Act— 

(a)  manufactures,  removes  or  transports,  salt ;  or 

(6)  eicavates,  collects  or  removes  natural  salt,  or  salt^eiUrth  ; 

ind  whoever 

(c)  tecept  in  the  exerci6o  of  some  power  or  tb^  di<'c]iarfjo  of  some  duty  conrarrod  or  imposbd 
Upon  him  under  this  Act  or  any  other  enaci^ient  at  the  time  in  force  receives  or  i# 
in  possession  of,  or,  without  lawful.exeuse,  retains  contraband  salt  knowing  or  havintf 
reason  to  believe  the  same  to  be  contraband  salt ; 

^^,  for  0very  such  offence,  be  punished  with  fin^  which  may  extend  to  five  hundred  rupeet,  •! 

with  imirifDi  m'ent  for  a  term  which  may  tateAd  t9  six  morths,  or  with  Iwtki 
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'cliUur^d  piirchaWrs,  who  would  be  heM  driminally  liable   f<Jr    tKe   bontot   tini^ 
tttkes,  iFiiny,  of  the  oierktf  of  tho  Salt  Departiiieiit. 

PjSi?  Oc/iliiiaf.— The  District  SlagUtrute  reverKed  the  contiction  tinder 
section  47,  cluiise  (a),  of  the  Bombay  Salt  Acton  the  grrund  ^mt  no  dishonest) 
intention  0)1  the  |iurt  of  the  HccuHed  Wan  proved.  But  111  e  ^^roviHions  of  tho 
Hec.tion  <Io  not  in  expreSH  terinn  or  b'y  necessary  implication  1!iake  intention  ot 
knowledge  an  evseutijil  ingredient  of  the  offence.  Where  the  Legislature 
intended  intention  or  knowledge  to  b*^  the  gist  of  any  oH^nce  under  the  Act  it 
ha>i  UHOti  apt  language  to  convey  itn  meaning.  See  clau^e  (b)  of  section  47 
whereby  the  rt^tention  of  cbhtrabuid  t»ait'by  any  pernon  '*  knowing  or  having 
re.i8un  to  believe  the  name  to  be  contraband  i»alt  *'  is  made  an  otfenbe  under 
the  Act,  But  it  won  urged  before  n<  by  the  accaseiVst  .pleader  th>(t  the  Legis- 
lature omitted  to  U8e*the  words)  *'  knowingly  or  inte)iti})nally  *'  in  olau^e  (a)  af 
nection  47  becaus^e  it  Wa««  said  the  mere  act  of  removnl  by  ape^rt^n  in  contniven- 
tion  of  hiii  licence  or'jiermit  ia  sufficient  tj  imply  that  the  ^  rettioval  bhould  be 
deliberate.  We  do  not  think  sb.  In  the  Word.s  of  Lord  Al'eraJ.one,  C  J,  in 
Jiiaaty  v.  NoUoth  W  "  if  the  otTence  is  jjrohibtted  in  it.sidK,  knuwicdjfe  on  the 
part  ol'  the  liqensee  in  immaterial;  thfs  principle  win  acted  rpon  quite  recently 
in  Bf^  ks  V  MiUon  (^)  where  iiftoxiciting  liquor  hud  been  sold  in  a  bottie  noH 
in  fach  Hufficientiy  corked  bat  believed  to  Ikj  80,  atid  knowledge  Wiis  held  to  bo 
'iunn iterial.  SinuWrly,  whare  th*4re  i.s  an  absolute  pro  libition  agdnst  belling"^ 
It  is  unnece^^a^ry  to  prove  knowledge."  What  is  prohib  tod  by  the  Sdt  Act  i^ 
the  removal  of  salt  in  contrtArention  of  j>ny  license  or/peruut  and  th»4t  ahows  that 
wzch  renmval  ia  prohibited  in  iiself  Wo  must,  therefore,  set  aside  the  order  of 
acquittd  and  restore  the  tiriler  of  conviction  a»d  sentence  Jrassad  by  the  Second 
>Class  Magistrate  iiguiWt  thfe  accused  utider  section  VI  (a)l)f  tile  Bbmbuy  Suf"b 
•Act. 


4^04,%arcA  15.  I  L  K.  28  Bom.  413. 

Bffoi^e  Mr,  Justice  Chanddvar^r  and  Aft.  Justice  Aaton. 
EMPEKOR  t;.  KONDIBA  DHONDIBA  POWAR  A^t>  others.  » 

'Criminal  Procednre  Code  tet  V  of  1898),  sectiona  303,  304— Judge— Jury— Miduadaratanding  tE« 
law -> Verdict  mistakeu  or  adibi^^aUs— PbWdra  of  the  Judgo  to  quastiah  the  juiy^ 

Section  901  of  the  Grttiiii^  Prdtednro  Code  ^A(f(  V  of  18^8)    obviously  cjntei^pUtes    oasb* 

^^here  the  verdict  delivered  itnot  in  aocordanco  with  What  was  rj  vUy  intoad  jd  by  t^e  jury«   It  hag 

^applica&iou  where  there  ,i§  no  accident,  or  mistake  in  tho  delivery  of  the  yordict ;  aiid  tho   mistake 

We*  in  the  mistLnderatanCifng  of  the  law  By  tile  jury.    *If  such  a  mistake  resialts  in'feta  erroncouj 

verdict,  it  o^n  hi  cjrrjotad  only  by  tha  Jui^^a  disagreeing  with  taj  jury  aai  raferriuj  the    oai^ 

'^indjr  section  807  of  the  Hig^  Court. 

P^/5  CC/Zii.lAf:-**  Thare'is  no  provision  in  tha  Coda  of  Criminal  Procedure  (Act  V  of 
>83S)  which  empjwjrs  the  Jud^3,  to  ^u3dtioa  Cka  ^ury/a4  to  th^ir^reaajua  for  a  unanimous  verdict 
when  there  is  nothing  ambiguo^us  in  t\ia  verdict  iti4elf,^anGi  no  lurking  uucartaiiity  in  the  mincTj 
\>f  the  jury  theniselVes' regarding  it.  S^tion  303  of  the  Code  liMits  th'a  power  of  the  Judge  to 
^-qu^jition  to  casos  in  which  it  is  uecessary  to  ascertain  what  the  verdict  of  the  jury  is— 'that  Is« 
where  the  verdict  being  delivered  in  ainbi^ous  terms  or  With  ^HcerCtofn  sound *^their  meaning  U 
*^ot  clear." 

Appeals  from'  cohvicfcions    and  eiehteii'ces    passed  by  A*    Lucas,    SesaioAi 
'Judge  of  Poena. 

The  acotiHt-d  \/ere  charged  with  counterfeiting  Queen's  Coin,  and    havinjj 

in  their  posseysi'Mi  iniile^nent^i  and  miterial^  fur  iih«  |»urp'»'»e   of  coull^e^^«itinfi{ 

"^  • '  -  '■'  ' '  -^ 

(1)  (1903)  :2  K.  B.  261  at  p.  26i'>  (2)  (1V02)  2  K.  B.  743. 

"I  'JrliSiiu:.!  A^Qjkln  N;)s.  fi5,  ^0  u-i  77  wf  l^A. 
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QueenV€oin,  oiTencef>  punishable  under  section  232  and  235  of  tlie  Indjan,  Penal,. 
Code  (Act  XLV'of  18G0).  They  were  i->ried  bv  the  SeHsiona  Judge  with  a  jury. 
^iier  the  cane  was  HUfnuied  up  by  the  Judge  to  the  jury,  the  latter  return«d  a 
tmanimouH  verdict  of  guilty  under  section  235,  part  2,  of  the  Indian  Penal  Code 
(Act  XLV  of  18G0J  apci  a  ua^nimou^  verdict  of  not  guilty  under  sectiop  232  in. 
iceapect  of  all  the  acoused.  With  thp  lat^ter  p^rt  of  the  xexdict  the  Judge  did 
not  agree  ;,and  he  therefore  put  the  following  question  to  the  jury. 

Qtiehtion. — May  I  ask  your  reasons  fos  holding  that  tiha  accused  ara  not^ 
guilty  under  Fcction  232  ? 

Av^^er.-^The  accused  were  not. actually  caught  in  thp  act  of  coining. 

Wbafc  followed  then  wn^.thus  recorded  by  thfi  Sessions  Judge.     **The  com-, 
mentiary.  of  sectioii  232)  f  which,  had  already  been  ];eaji  tp  tlje  jury'^by  the  Public 
Prosecutor  when  suinmjng  up  the  case)  is  again  read  totl\e  jury,  as  itappjpars  to 
me  probable  that  their  verdict  of  *noc  guilty*  under  section  232  is.  the    result  of 
f^  mistake,  and  tho  jury  are  a„^ked  to  retire  and  reconsider  their   yerdiot  in  the. 
Ijght  of  the  commentary  on  section  23^.     In  my  heads  of  charge  \  told  the  jury 
that  if  thi  y  believed  the  evidence  for  the  prosecution  they  should  find  the  accu-^ 
sed  guilty  of  both  otfarices.     I  did  not  agtiin  read  out  the  commentary  on    sec- 
tion 232,  because  the  Public  Prosecutor  had  ^ead  it  but  a  very  short  time  before. 
Afber  retiring  for  some  time  the  foreman  states  that  the  jury  were  under  a  mis- 
tiike  and  that  they  had.  not  properly  und<^rstood  the  cojnmentary  ot^.  section  232 
he  states  that  th«  ver<lict  of  the  jury  uqw  is  thatalhoft.Ke  accused  ajr^ialso. g^iiltj 
of  an  otfence  under  section  232  of  the  Ii^dian  Penal  Co^e." 

The  Sessi(»ns  Judge  then  agreed  with  the  v<»rdict*  and  sentenced  each  of* 
the  accused  to  undergo  rigorous  imprisonment  for  five  years. 

The  accused  appealed  to  the  High  Court. 

TKe  Qovernrryint  Pleader  for  the  Crown. 

No  one  appeared  on  behalf  of  the  accused, 

PE/'CUMfAMirrln  tjiiaoase  t^e  apcused  w^ra  tried.  I^fore  the  Sessions^ 
Judge  of  Poena  and  a  jury  on  charges  unr!er  sections  232  and  235  of  the  Indian 
Penal  Code.  The  jury  returned  a  unanimous  verdict  of  guilty  un^r  sectioi]^ 
235,  f^d  (i  unanimous  verdict  of  not  guilty  under  section  232  in  respect  of  al|^ 
the  accused;  Th|a  learned  Judge  thereupon  queytioqed  the  jiiry  as  to. their  rear, 
sons  for  holding  that  the  ^cci^^od  were,  not  gui|ty  under  section  282;  The  jury- 
answered  that  the  accused  had  not  been  actually  caught  in  the  Jict  of  coining. 
The  learned  Judge  then  expli^ined  to  them  the  law  under  sectiort29l2  and  aid^etl 
them  to  reconsider  their  verdict.  Upon  this  the  jury  retui^ned  a  unanimons. 
Terdict  of  guilty  under  section  232. 

The  ground  upon  which  the  Judge  asked  the  jury  to  reconsider  th«  wr-, 
diet  was,  as  explained  in  the  record  of  the  case,  th^t  it  appeared  to  him  that^ 
the  first  vecdict  of  "not  guilty"  was  the  retult  of  mistake.  1!^  doubt  sectipi^ 
804,  Criminal  Procedure  Code,  provides  that  "when  by  acoideqt  or  mistake  a 
wrong  verdict  i.8  delivered,  the  jury  may,  before  or  imn^ediately  after  it  i^. 
xecorded,  amend  the  verdict."  But  that  section  obviously  contemplates  oas^a, 
where  the  verdict  delivered  is  not  in.  accordance  with  what  was  really  intendeds 
by  the  jury.  Here  there  was  no.  accident  or  mistake  in  the  deljveiiy  of* 
the  verdict,  for  the  jury  having  arrived  at  the  conclusion  that  the  accused 
were  not  snilty  gave  the  verdict  in  accordance  with  it.  The  mistake  wa% 
\n  their  misuneratanding  the  law  uuder  section  232.  If  such  mistake  lfa% 
Ct^tilted  in  an  erroneoua  v^rdiot|  it  can  be  corrected  only  by    the   Judges  ^W^ 
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^greeiM  with  the  jury  and  referring  the  case  under  section  307  of  the  Criminal 
Prooeedure  Code  to  the  High  Court.  There  in  no  provision  in  the  Code  which 
'empowers  the  Judge  to  question  the  jury  as  to  their  reasons  for  a  unanimous 
■verdict  when  there  is  nothing  ambiguous  in  the  verdict  itself  and  no  lurking 
uncertainty  in  the  minds K>f  the  jury  themselves  regarding  it.  Seetion  308 
limits  the  power  of  the  Judge  to  que^ttion  to  cases  in  which  it  is  necessary  to 
4MM)ertain  what  the  verdict  of  the  jury  is — that  is,  where  the  verdict  being  deli- 
^#red  in  ambiijuous  terms  or  with  uncertain  sound  their  meaning  is  no  clear, 
lu  the  present  case  there  was  no  ambiguity  in  the  unanimous  verdict  of  not 
:guilty  "  and  tlie  only  course  left  for  the  Judge*  if  he  disagreed  with  it,  was  to 
record  it  a^d  act  under  section  307  of  the  Criminal  Procedure  Code.  This 
view  is  in  accordance  with  the  decisions  of  this  Court  in  Empress  v.  Bharmia^ 
i^)  and  Qtieen^EmpresH  v.  MadhavraoC^).  In  the  former  it  was  held  that 
'*  the  questions  actually  put  to  the  jury  demanding  their  reasons  for  acquitting 
of  the  charge  of  murder,  on  which  charge  the  iury  had  delivered  an  unanimous 
verdict  without  any  uncertain  sound,  exceeded  the  limits  of  questioning  which 
the  <iaw  contemplates" :  see  also  the  remarks  of  Phear,  J.,  in  Queen  v.  SusliraiH^ 
McmdalXV) 

Though  for  these  reasons  we  think  the  procedure  of  the  Jud{2[e  was  irregu- 
lar, we  &re  of  opinion  that  it  has  not  led  to  a  miscarriage  of  justice  and  we  do 
tkot  see  any  reason  to  intertere  with  the  sentence  of  5  years'  rigorous  iroprison- 
fO^Ht  passed  on  the  accuded,  as  it  could  have  been  passed  under  the  Indian 
Penal  Cede,  for  the  ciHiviotion  imder  section  235  of  tne  Indian  Penal  Code.  We 
ic(>nfirm  the  convictions  and  sentences  and  dismiss  the  appeals* 


1904,  March  8.  I.  L.  B.  28  Bom.  479. 

Before  Sir  L  H.  Jenkins,  KJ7.I,E.,  Chief  Justice,  and  Mr,  Justice  Batty. 
EMPEROR  V,  BAL  CANGADHAR  TILAK.  » 

Indian  Penal  Code  (  Act  XLV  of  18G0),  section  193— Criminal  Procedure  Code  ^Act  V  of  1898)^ 
sections  435,  439-  Indian  Evidence  Act  (I  of  1872) — Intentionally  giving  false  evidene  in  m 
judicial  proceeding— Absence  of  disoussion  of  evidence  for  the  defenoe—EzplainiDg  away  the 
•iatemeot  ol  the  accused  to  his  prejudice — Assignment  of  perjnjry — Proof  -Misreading  ol 
documentary  ei^ence — FundamentsU  errors  in  principle— Bevisional  jurisdiction. 

According  <to  the  Criminal  Law  in  ^n^fland  from  i^ich  the  Indian  system  is  largely  drawn. 
Hhe  assignment  of  perjury  must  be  proved  hy  two  witnesses,  or  by  one  witness  and  the  proof  of 
oMier  material  and  relevant  faots  eonfirming  his  testimony.  This  **  is  nat  a  mere  technical  role 
1>«I  a  ntLo  fonnded  pn  substantial  justiee.  "  The  Indian  Bvidenoe  Act  ^  I  of  187%'*  dees  not 
provide  that  there  must  be  conroboration  to  support  a  conviction,  but  in  ordinary  cases  anj 
^here  the  provimons  peculiar  to  Indian  Law  do  not  apply,  a  rule  which  is  founded  on  substantial 
Juitipa  mi^  well  serve  as  a  safe  guide  te  those  who  have  to  admimster  the  criminal  law  in  India. 

Wh«rA  with  ^reference  to  an  adoption  the  aocused  made  a  statement  and  where  no  other 
«nre8sion  would  with  equal  propriety  have  been  used  to  express  the  corporeal  act  ^of  giving  and 
4ainng  in  adoption),  it  is  antagonistic  te  the  first  principles  of  criminal  jurisdiction  to  eicplaiiL 
«way  to  the  prejudice  of  the  accused  that  statement  which  in  its  legitimate  sense  indicated  a 
cavpovqal  giving  and  taking. 

Per  Jenkins,  C.  J.:— A.  conviction  for  penury  Qann«t  stand  where  the  onus  has  been 
'wrongly  placed  :  explanations  have  been  demanded  from  the  accused  when  no  occamon  for  them 
•xiated  ;  and  the  rule  that  there  must  be  something  in  the^ase  to  make  the  oath  of  the  proseoatictt 
■«9itne«e  pteferable  to  the  oath  ef  the  acoueed  has  not  heen  satisfied. 

Por  silence  tp  carry  incriminating  force  in  a  case  Hice  the  present  <^ere  must  have  been 
^ironmstauoes  which  not  only  afforded  the  accused  an  opportunity  to  speak,  but  naturally  and 
iproperly  called  for  the   declaration  which  is  said  to  be  absent. 

iji  (X896)  6  Bom.  L.  E.  258  at  p.  261.     (2)  (1894)  19  Bom.  735.      (3)  (1873)  21  W.  B,  I.  (Cri.  Rul.)^ 

}  Chnuoal  applicatiou  for  revisloo  I7o,  1  of  l^Qi, 
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ApPLFOATiON  for  criminal  revision  against  the  order  of  A,  Lucas,  Sessions 
Judge  of  PooTba,  confirming  the  conviction  of  the  accused  on  one  of  two  countif 
under  which  he  was  convicted  and  sentenced  by  E.  Clements,  First  Clast 
Magistrate  of  Poena. 

The  facts  were  as  under  ;— 

Shri  Vasudeo  Harihar  Pandit  alias  Shri  Baba  Maharaj,  a  First  Clas^ 
Sarder  of  the  Dakkhan,  residing  at  Poona,  died  leaving  a  will  dated  the  7th 
August,  1807.  Under  the  will  the  testator  appointed  five  trustees  or  panoha$, 
namely,  (1)  Bal  Qaugadhar  Tilak  (  accused  ),  (2)  Rao  Saheb  Kirtikar,  Hu2ur 
Chitins,  nisbcit.  Karvir  (  F.olhapur  )  Sarkar,  (3)  Ganesh  Shrikribhna,  Khaparde, 
Vakil,  Amraoti,  (4)  Shripad  Sakharam  Kumbhojkar  and  (5)  Balvant  Martand 
Nagpurkar.     The  will  provided  as  follows:— 

My  wife  Shri  Sakvar  (Shri  Tai  Maharaj)  is  at  preeent  pregnant.  If  no  son  is  bom  to  bar, 
or  if  one  is  born  and  dies  prematurely,  a  son  should  be  given  in  adoption  with  the  advice  of  the 
above-nami9d  gentlemen,  in  the  lap  of  my  wife  in  accordance  with  the  shastrcUt  as  many  times  as 
it  may  be  found  necessary,  in  order  to  continue  the  name  of  my  family  ;  and  the  above-named 
^ncAofl- should  manage  the  moveable  and  immoveable  estate  on  behalf  of  that  son  until  he  attains 
majority. 

Out  of  the  above-named  five  persons  Bao  Saheb  Kirtikar  declined  to  aot 
as  trustee  and  probate  of  the  will  was  granted  to  the  remaining  four  persons 
by  the  District  Court  at  Poona  on  the  16th  February,  1898. 

Shri  Sakvarbai  alias  Shri  Tai  Maharaj  gave  birth  to  a  posthumous  spn 
who  died  an  infant  aged  about  four  months.    Owing  to  the  death   of  the   post- 
humous Hon  there  arose  the  necessity  of  selecting  a  ooy  for  adoption  as  provided 
for  in  the  will  of  Shri    Baba  Maharaj.     Sometime  passed  in  finding  out    a  suit- 
able boy  for  adoption  and  on  the   18th   June,   1901,    a  meeting  of  the  four 
trustees  was  held  in  Shri  Baba  Maharaj's  wada  at  Poena  and  it  was  then  resolv- 
ed that  the  several  boys  of  Shri  Maharaj  £ftraily  at    Kolhapur   were  not  fit  for 
adoption  and  thut  a  boy  out  of  the   descendants  of  the  brother  of  Sidheswar 
Mabaraj  at  iiabre  near  Aurangabad  should  be  selected  for  adoption  and  that  ho 
othur  boy  from  other  families  should  be  adopted.  Accordingly  Shri  Tai  Mahavi4J, 
Tilak  and  Khaparde  went  to  Aurangabad  on  the  20th  June,  1901,   and   on  the 
next  day,  Tilak  and  Khapaide  accompanied  by  some  other  men  went  to  a  place 
called  liidhone  near  Babre  where  the  descendants  of   the  brother  of  Sidhesvar 
.Maha/aj  lived.    From  Nidhone  they  took  some  boys  to  Aurangabad  for  the 
selection  of  Shri  Tai  Maharaj.     Out  of  the  said  boys,  a  boy   named  Jaganniath 
a  son  of  Malhar  Manohar  Dev,  was  approved  by  Shri  Tai  Maharaj,  Tilak,   Eha*> 
parde  aud  other  persons.    On  the  27th  June^  1901,   a  meeting  of  respectabU 
and  learned  persons    was  called  at  Aurangabad  and  in  their  presence  a  verbal 
gift  and  acceptance  of  the  boy  to  be  adopted  was  made  and  on  the  same  day  a 
datiajcpaira  (  d«ed  of  adoption  )  was    also    written  bearing  the  signatures  of 
Malhar  Manohar  Dev   and   Tai  Maharaj,  and   attestations  of  witnesses.    After 
these  and  other  minor  proceedings  were  finished,  Shri  Tai  Maharaj,  Tilak  and 
other  persons  returned  to  Poona  on  the  28th  June,   1901,    Khaparde  in    the 
-meanwhile  having  gone  to  Amraoti.     Alter  per  return   to    Poona,  Shri    Tai 
Maharaj  changed  her  mind   and   began    to    show    clear  indications   that    she 
wanted  to  adopt  Bala  Maharaj  of  Kolhapur  and  that  the  adoption  would  come  o^ 
on  the  13th  or   Ibth   July   next.     This  circumstance  led  to    a  disagreement 
between    Tilak,    Khaparde    and    Kumbhojkar  on   one    hand  and    Shri  Tai 
Maharaj  on  the  other,  Nagpurkar  who  wa8  the  karb/tari  {"manager)  of  Shri  Tai 
Maharaj  siding  with  her.    There  were  various  proceedings  between  the  parties 
^nd  ainong  them  there  was  an  application.  No.  112,  dated  the  29th  July,   1901^ 
Aade  by  bhri  Tai  Maharaj  to  the  District  Judge  of  Poona  fMr.  Aston)    w'hpf 
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i«Nu  also  ^he  Agent  of  Sardars  in  the  Dekkhan,  against  the  trustee's  for  the 
revoeation  of  the  probate  of  Shri  Baba  Maharaj's  will,  on  the  ground  that  the 
wiH  was  invalid  and  that  she  suocedeed  to  the  estate  as  the  heir  of  her  deceased 
posthumous  son.     In  the  said  application  Shri  Tai  Maharaj  alleged  that: — 

Oppooents  1  uid  S  (Tilak  And  Ehaparde)  takiog  advantage  of  petitioner's  wfakcesa  as  a 
woman,  induced  her  to  go  to  Anrangabad  and  forced  her  to  sign  Fcme  documents  relating  to  adcp- 
tion.  After  her  return  to  Poona  she  took  legal  advice  and  was  about  to  take  xteps  to  protect  her 
rights  when  the  accused  (opponents  ? )  by  unlawful  acts  prevented  her  and  ultimately  by  keeping 
her  in  confinement  for  six  days  attempted  to  coerce  her  into  consenting  to  certain  matters.  For- 
tunataly  an  event  occurred  which  put  an  end  to  her  confinement. 

During  the  progress  of  the  inquiry  under  the  said  application,  Tilak  was 

examined  as  a  witness  for  the  applicant  bhri  Tai  Maharaj  and  his  examination 

lasted  from  the  16th  November,  1902,  to  the  3rd  April,  1903,    sometimes  from 

day  to  day.     After  the  examination  was  closed,  the  District  Judge  gave  sanction 

for  the  pnsecution  of  Tilak,  inter  alia^  under  section  193  of  the  Indian  Pena! 

Code  for  giving  false  evidence  in  a  judicial  proceeding,  as  follows  : — 

In  that  he  made  the  following  statements  under  examination  as  a  witness  during  the  hear- 
ing of  tha  Miacellaneous  Application,  No.  112  of  1901,  in  the  District  Court  at  Poona. 

(1)  The  boy  was  formally  placed  by  his  father  on  the  la]p  of  Tai  Maharaj  and  Tai  Haharftj 
gi^va  him  sweetmeats  and  then  the  father  said  to  Tai  Maharaj,  "  Now  you  should  protect  the  h^ 
— the  boy  has  now  become  your  son  :  whether  fool  or  wise,  he  is  yours." 

(9)  We  never  kept  her  (Tai  Maharaj)  under  restraint  nor  intended  to  do  so. 

The  case  was  tried  by  E.  Clements,  First  Claj«s  Magistrate  of  Poona^ 
who  after  rejecting  certain  applications  of  the  accused  for  the  examination  of 
witnesses  whose  evidence  was  considered  to  be  material  by  the  defence,  found 
the  accused  guilty  on  both  the  counts  of  the  charge  and  sentenced  him  to 
rigorous  imprisonment  for  eighteen  months  and  a  fine  of  one  thousand 
rupees  ;  in  default,  further  rigorous  imprisonment  for  two  months. 

On  appeal  by  the  accused  the  Sessions  Judge  acquitted  him  on  the  second 
•count  of  the  charge,  but  confirmed  the  conviction  on  the  first  count  and  reduced 
the  aentenoe  to  six  months  rigorous  impri^nment  and  a  fine  of  rupees  one 
Ihouiand  or  in  default  further  rigorous  imprisonment  for  two  months. 

The  accused  having  preferred  an  application  for  revision^ 
Branson  (with  D.  A.  Khare  )  appeared  for  the  accused  :— 
Our  first  grievanoe  is  that  the  Magistrate  should  have  examined  certain 
witnesses  whose  evidence  even  the  Sessions  Judge  considered  was  essential.  We 
applied  for  a  commission  to  examine  them,  buc  the  Magistrate  without  giving 
any  reasons  cancelled  the  commission  he  had  already  granted.  Most  of  the 
iritnesses  were  so  intimately  connected  with  the  facts  of  the  case  that  our 
€as#  has  been  prejudiced  by  their  evidence  not  being  on  the  record. 

Secondly,  we  submit  that  the  Judge  should  not  have  brushed  aside;  the 
whole  of  the  Aurangabad  evidence.  That  evidence  was  also  intimately  connec-^ 
ted  with  the  principal  allegations  as  to  what  took  place  at  Aurangabad. 

Thirdly,  the  Judge  bases  the  conviction  of  the  accused  not  on  any  posi- 
tive evidence  but  rather  upon  what  he  considered  to  be  the  omission  in  certain 
of  the  letters  addressed  by  che  accused  of  the  full  description  of  what  took  piaoe 
at  Aurangabad.  We  contend  that  there  is  in  fact  no  omissaon  as  in  tbe  earliest 
of  such  letters  the  fact  of  the  adoption  is  mentioned.  It  is  not  at  all  necessary  to 
give  a  complete  description  of  all  the  ceremonies  that  take  place  at  an  adoption* 
The  word  adoption  would  connote  that  all  the  necessary  ceremonies  have  he^k 
^rformod.    There  was  no  occasion  to  give  a   detailed  description  as  the  fatfc 
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t)r  the  physical  giving  and  taking  of  the  boy  was  not  challenged  by  any  body« 
(At  this  stage  several  Exhibits  were  gone  through  and  connistency  therein  WM 
tinted  ont  ). 

Sccit  (  Advocate  General  )  with  Bao  Bahadur  V.  J.  Kirtikar,  Qovem* 
in^nt  Pleader,  appeared  for  the  Crown  : — We  stibmit  that  the  High  Court  hat 
no  power  to  consider  evidence  in  matters  coming  before  it  in  revision. 

As  to  (he  omission  to  call  certain    winesses,   the  Magistrate   has  given 

reasons  why  he  did  not  call  them.    The  matter  being  within  the  discretion  of 

^  the  MagiMtrate,  this  Court  has  only  to  see  whether  he  has  exercised  thatdiscre* 

tion  improperly  and  whether  he  had  any  data  before    him   in   the   light  of 

which  he  could  exercise  it.     The  Magistrate  has  referred  to  such  data  and   has 

fiven  his  reasons.  The  Aurangabad  evidence  has  been  disbelieved  by  the 
lagistrate  and  the  Judge  albo  has  disbelieved  it  by  implication  The  Magis-* 
irate  and  the  Judge  have  very  carefully  sifted  the  several  statements  made  by 
ihe  aeeiised  in  writing  and  we  submit  that  the  conclusion  to  which  tliey  have 
Arrived  with  respect  to  the  guilt  of  the  accused  is  inevitable.  in  the  letters 
the  aecused  described  the  other  ceremonies  £id  expresslv  omittenl  to  state  any 
thiflg  about  the  physical  giving  and  taking  of  the  boy.  1/ae  subsequent  conduci 
of  the  accused  is  a  piece  of  evidence  which  the  Judge  was  competent  to  take 
into  consideration.  (  Here  several  Exhibits  were  gone  through  to  show  thai 
the  physical  giving  and  taking  did  n(»t  take  place  ). 

Branfion(  in  reply) ; — The  High  Court  has  power  to  interfere  in  revisioiM 
Section  485  of  the  Criinioal  Procedure  Code  expressly  authorizes  the  High 
Court  to  see  whether  the  order  of  the  Subordinate  Court  is  proper. 

Jenkins,  C.  J. : — The  charge  on  which  the  acccused  has  been  tried  is 
under  section  193  of  the  Indinn  Penal  Code  with  intentionally  giving  false 
evidence  in  a  judicial  proceeding  in  that  he  made  the  following  statements, 
while  uoder  examination  as  a  witness  during  the  h'^aring  of  Miscellaneout 
Application  No.  112  of  1901  in  the  District  Court  of  Poena  . — 

"  (1)  The  boy  was  formally  placed  by  his  father  on  the  lap  of  Tai  Maha* 
raj  and  Tai  Maharaj  gave  him  sweetmeats  and  then  the  lather  said  to  Tai 
Maharaj,  *  now  you  should  protect  the  boy,  the  boy  has  now  become  your  son  : 
whether  fool   or  wise  he  is  yours/ 

'*  (2)  We  never  kept  her  under  restraint    nor  intended  to  do  so.  " 

Mr.  Clements,  the  Magistrate  appointed  to  hear  the  case,  found  the 
accused  guilty  in  respect  of  both  statements,  and,  convicting  him  of  the  offence, 
passed  on  him  a  sentence  of  eigliteen  months  rigorous  imprisonment,  and  a  fine 
of  Rs.  1,000,  with  t^o  months  further  rigorous  imprisonment  in  default. 

On  appeal,  Mr.  Lucas,  the  Sessions  Judge  of  Poena,  has  found  the 
accused  guiiy  in  respect  of  the  first  statement  alone,  and  reduced  the  seutnce 
of  eighteen  months  to  six  months  rigorous  imprisonment. 

The  ncciiscd  has  now  applied  to  us  in  revision,  basing  his.  application 
principally  on  the  grounds,  first  that  the  Magistrate  and  the  Sessions  Judge 
Imve  tailed  to  call  evidence  necessary  for  the  proper  determination  of  the  case, 
and  secondly,  that  the  reasons  of  the  Sessions  Judge  are  insufficient  to  VupjH>rt 
the  conviction.  To  understand  the  case  a  brief  outline  of  the  admitted  facts  ia 
desirabie. 

On  the  7h  Augijst,  1897,  Shrimant  Shri  Vasudev  Harihar  Pandit  alia$. 
Baba  Maharaj.  a  Siidar  ot  consic'erable  position  in  theDticnn,  died  leaving  a 
will,  whereby  he  appt»inted   as»  his   repiej£euiative9,   the   accused,   Rao  Sat^b 
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Kirtikar  of  Eolhaptir,  Mr.  Kbaparde,  Mr.  Eumbhojkar  and  Mr.  NagptirlcAT,  gH 
%o  Ihein  he  committed  wide  powers  of  management  over  his  pro^ierty.  fiao 
Saheb  Kirtikar  declined  to  act,  and  probate  was  granted  to  the  rent.  The 
testator  was  survired  by  his  widow  Tai  Maharaj,  who  was  pregnant  at  the  time^ 
and  by  bis  will  he  directed  in  the  events  there  indicated  that  »he  should  adopfe 
a  son  with  the  adviee  of  the  trustees. 

A  posthumous  son  was  bom,  but  he  died,  and  then  the  neceysity.arfMoe  of 
making  an  adoption.  After  comedicussion  in  which  the  trustees  and  Tai  Haba^ 
raj  took  part,  it  was  determined  that  a  vinit  should  be  paid  to  Aurdngabad  in 
eonnection  with  the  adoption  of  a  son,  and  accoidingly  on  the  19th/>f  June^ 
1901,  Tai  Mabaraj  and  Messrs.  Tilak  and  Ehaparde  with  a  numbeic  o(  atten-s 
dantH  left  Foona  for  Aurangabad.  Seveml  boys  were  seen,  and  ultimately  thq 
qboiee  fell  on  Jagannath,  the  ^on  of  Bhanshaheb  Dev,  as  the  most  suitable  of 
those  who  bad  been  inspected.  Documents  were  executed  in  relatioQ  to  tba 
adoption,  and  on  the  28th  of  June  the  party  started  for  Poona. 

The  first  of  the  two  statements  charged  as  false  evidence  in  this  case  re- 
lates to  what  is  alleged  to  have  occurred  at  Auranghbad  on  the  morning  ef  the 
28th.  Soon  after  the  return  of  the  party  of  Poona,  Tai  Maharaj  expressed  'bet 
intention  to  adopt  a  young  man  from  Kolhapur  named  Bala  Maharaj,  and  ulti* 
mately  purported  to  carry  her  intention  into  efiFect. 

This  brings  us  to  the  judicial  proceeding  in  which  the  falw  evidence  iw 
stated  to  have  been  given.  It  commenced  with  a  petition  by  Tai  Maharaj  to 
which  the  executors  were  parties  as  opponents,  ai>king  that  the  probate  granted 
to  them  might  be  oancelled. 

Such  an  application  could  only  be  made  under  section  £0  of  the  Probate 
and  Administration  Act  of  1881,  and  the  only  grounds  stated  in  that  section  ae 
a  just  cause  of  the  cancellation  which  could  have  had  any  appiicntiun  were  the 
4th  and  5th,  with  neither  of  which  had  the  alleged  adoptmn  at  AuniU^abad  any* 
thing  whatever  to  do.  Yet  the  accused,  though  cited  by  ihe  |  etitioner  as  her 
witness,  was  kept  in  the  witness-box,  we  are  fold,  for  no  It  hs  than  17  days^ 
during  the  greater  part  of  which  he  was  subjected  to  a  most  ng(  n»U8  ero^v*exa- 
mination  by  the  person  by  ^«hom  he  was  called  on  matters  wholly  irrelevant  te 
[;the  subject  then  under  investigation. 

It  was  in  the  course  of  this  examination  that  the  accused  made  the  state- 
n^ents  on  which  the  present  charge  is  based. 

.The  law  of  England  rec^uires  that  a  false  statement  in  order  to  support  » 
charge  should  be  material  to  the  question  in  dispute,  but  the  Penaf  Code  doeii 
not  impose  that  qualification,  so  that  we  need  not  consider  the  question  how  (ar 
the  i^tatement  became  raaterial  through  the  ruling  of  the  Judge,  who  permitted^ 
it  to  be  put. 

We  have  nothing  to  do  with  the  second  of  the  two  stntements,  for  Mr., 
Lucas  has  held  the  charge  in  rtspectof  itnot  proved  we  are  only  concerned  with 
the  first.  The  prosecution  in  respect  of  these  *»tatements  originated  with  i^ 
document  described  as  an  order,  sent  by  the  Court  before  whom  the  application' 
fbr  cancellation  of  probate  was  made  to  the  City  Magistrate  of  Poona. 

The  offences  ascribed  by  that  document  to  the  acctise*!  are  many,  and  in* 
(Jlude  forgery,  and  the  using  as  cjenuine  a  forged  document;  jet,  though  the 
accused  nemanded  that  those  charges  should  be  proceeded  with,  this  was  noH- 
done»  and  the  Advocate  General  has  .vtated  in  this  Court  that  all  charges  except 
that  in  question  now  before  ns  have  been  abjindoned. 
V'.   .  First. we  will  deuUbriefly  with  the  objection  that  the  Magistrate  and    Sei^ 
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Aona  Judge  fi&iled  to  dill  eyidenoevneoeesarj  for  the  proper  detenu ination  of  the 


The  ftoctieed  deeired  that  Etiinbhojkar  ahonld  be  examined  on  oomminioo ; 
be  lived  outtiide  Brttish  territory^,  so  his  attendanoe  before  the  Magistrate  could 
tiot  be  secured,  whileut  is  clear  his  evidence  might  have  been  of  GonBidembl^ 
value  to  the  acoused. 

On  the  10th  of  February,  190S,  at  the  acoofied'fl  instance  the  Magistrate 
decided  to  aek  for  a  oommimon  nnder  aeotion  506  of  the  Criminal  Prooednre 
Code  in  the  case  of  Kumbhojkar. 

On  the  26th  of  Febraarr  Mr.  Strangman,  counsel  for  the  prosecntion,  stated 
that  he  hiui  good  reasons  for  believing  that  Enmbhojkar  wonld  appear  on  the 
16tb  of  March  if  summoned.  A  summons  was  therefore  issued  and  further  pro- 
eeedings  in  the  master  of  Eolbapur  Commiaeion  were  stayed. 

•  '  On  the  18th  April  (to  which  date  proceedings  were  adjourned  on^he  16th 
March)  ''  Mr.  Strangman  nroduoes  the  evidence  of  two  witnesses — 1  Nngpurkar^ 
S-  Vishnu  Narayan-^regarding  Kumbhojkar^s  movementM.     Tesbwant  Qanesh  is 

filso  examined  by  the^Uourt Mr.  Karandikar  is  informed  by  the  Court  that 

the  Court  doee  not  now  consider  that  there  are  any  grounds  to  issue  a  Commis« 
•ion  for  Kumbhojkar's  evidence." 

Now  what  was  the  evidence  on  which  this  conclusioQ  is  founded  ? 
Kagpurkar  and  Vishnu  say  in  effect  they  were  told  by  Teshwant  that  Kumbboj* 
kar  was  in  Poena,  so  that  their  evidence  was  merely  hearsajr:  but  that  is  net 
all,  for  Tesbwant  when  called  gave  a  direct  denial  to  this. 

How  this  evidence  was  made  a  around  for  the  decision  we  cannot  conceive. 
The  Sessions  Jud^  thought  '*  it  would  have  been  wiser  if  Mr.  Clements  had 
issued  a  Cctnniission  for  the  examination  of  Kumbhojkar  at  Kolhapur  "  :  it 
oertainly  would. 

But  this  does  not  exhaust  the  accused's  complaints,  for  he  desired  thai 
Sh^nkar  Hari  Qurav,  Laxman  Shivram  Mhasvade  and  Anant  Narayan  Bele 
should  be  called  by  the  Court. 

The  last  of  these  three  was  an  important  witness,  for  not  only  did  he 
accompany  Tai  Maharaj  to  Aurangabad,  but  also  according  to  Parvati,  ope  of 
tiie  witnesses  for  the  prosecution  (  Exhibit  62  )  "  on  Dtvadashi  Antoba  Bohale 
distributed  sweetmeats  as  Jagannath  had  become  Tai  Maharajs  Yajman  t.  s.p 
master."  Antoba  Behale  is  Aiiant  Bele,  we  are  told,  and  dwadashi  is  the  28th 
bf  June.  Anant  Bele  is  also  said  to  have  written  an  Exhibit^  which  was  treated 
as  of  considerable  importance  by  the  Magistrate^  Exhibit  14. 

The  Sessions  Judge  has  commented  on  this  and  expressed  tne  opinion 
that  the  prosecution  erred  in  not  calling  these  witnesses.  With  this  we  agree. 

In  explanation  of  his  determaination  the  Magistrate  says  *'  there  are  facts 
in  this  case  which  strongly  support  the  prosecution  in  saying  that  these 
witnesses  would  not  speak  the  truth.'' 

On  this  Mr.  Branson  has  commented  that  nowhere  on  the  record  does 
it  appear  that  counsel  for  the  prosecution  made  any  such  case,  and  this  comment 
lias  not  been  displaced  by  the  proi^ecution. 

The  considerations  which  weighed  with  the  Magistrate  were: — (a)  '*  the 
tatraordinary  popularity  and  influence  uf  the  accus^  ;"  (bi  that  there  was 
evidence  which  suggested  the  inference  that  the  accused  took  steps  to  under^ 
mine  whatever  authorit^y-Nagpurkar  had  over  the  establishment  at  the    wada  ; 
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(o)  thnt  ther^  Were  facts  which  showed  interference  on  the  pnrt  of  the  accufted 
"with  witnesses  and  persons,  who  might  have  giyen  eYideoce  for  the  prosecution 
(d)  that  there  was  a  very  instructive  example  of  the  accused's  methods  in  the 
CHs<e  of  Parvati  ;  and  (e)  that  it  was  in  evidence  that  Shankar  left  bis  plAoe  in 
the  ivada  while  the  case  was  going  on  and  that  Anant  Bele  had  deserted  Tat 
Maharaj. 

It  will  be  seen  that  only  the  fifth  of  these  considerations  liad  any  direct^ 
application  to  the  particular  witnesnes  ;  the  other  four  can  only  be  noticed  to  b» 
Condemned,  and  we  pass  them  by  without  more. 

The  evidence  as  to  Bele's  untrtitbfulness  is  Kagpnrksr's  and  as  to 
Shanker's  is  Tai  Maharc^'s,  and  we  are  of  opinion  that  the  Magistrate  was 
wrong  in  concluding  on  their  testimony  they  would  not  have  spoken  the  truth. 

The  Sessions  Judge  has  pertinently  remarked  that  all  the  Magistrate 
could  assume  was  that  perhaps  they  would  not  speak  in  favour  of  the  proseoutiou. 
Mo  reason  personal  to  Lazman  was  adduced. 

We  think  the  objection  ureed  by  Mr.  Branson  to  the  course  adopted  by 
the  Magistrate^  and  not  conected  though  disapproved  by  the  £et«ion8  Judge,, 
well  founded. 

This  brings  us  to  the  gravest  aspect  of  the  case,  we  mean  the  objection 
urged  and  supported  roost  ably  by  Mr.  Branson^  that  the  reasons  of  the  Ses^ons 
Judge  are  InsufHcient  to  support  the  conviction. 

Now  what  is  the  evidence  as  to  the  truth  or  falsehood  of  the  Srst  statement^- 

The  direct  oral  evidence  consists  of  the  sworn  testimony  on  the  one  side 
^Tai  Maharaj  to  its  falsehood,  and  on  the  other  of  the  several  witnesses  called 
for  the  defence,  who  deposed  to  its  truth. 

The  defence  witnesses  include  (1)  Krishna  Shastri  bin  Nathu  Shastri 
Purge,  Exhibit  D  67,  whose  occupation  is  described  as  the  "  observance  of  the 
daily  routine  ol  ceremonial  worship'*  and  who  was  the  astrologer  consulted  in  con- 
i»ection  with  the  Aurancabhd  i.d(»T»tion  ;  (2)  Mahndeo  Ganesh  Bele,  Exhibit  D72y 
a  pleader  oi  Aniangabud  ;  (  ,3  )  Krishnaji  Govind,  Exhibit  D  73,  an  acting 
♦eacbcr  in  a  nchool  on  a  salary  ol  Bs.  75  per  month  ,  (4)  Laxman  Trimbak 
Pamaik,  Exhibit  D  74,  a  ]»leHHer  in  His  Highness  ihc  Nizam's  Courts;  (6) 
Vinayak  Balkris-hna  Dongnde,  Exhibit  D  77.  a  i^chool  master  on  Rs  12  a  month; 
(6)  fctghunath  Diiaknr,  Exhibit  D  78,  an  Edtcational  Irif']iector's  karkun  on 
Rs.  16  per  Uionth  :  (7)  Keshav  Vitlial  Bhide,  Exhibit  D  80,  Head  clerk.  Educa- 
tional lnspect<ir'8  Oflfice,  <n  s  pnj  of  Ks.  45  per  month  and  with  a  private  in- 
come as  an  Insmdnr  of  about  Rs.  fvCOj>er  annum;  (8)  Shankar  Fahant  Poohle, 
Exhibit  D  81,  Assistant  Master  of  the  High  School,  Aurnngabad.  on  a  pay  of 
Rs  20  per  month  and  (9)  Malhar  Bhausaheb  Dev,  Exhibit  D  82,  Jagannath's 
tiather. 

Here  then  we  have  in  opposition  to  Tai  Maharaj's  interested  statement, 
the  testimony  of  several  witnesses  of  apparent  respectjibility,  and  yet  the  whole 
of  their  evidence  is  put  on  one  side  without  a  word  of  comment,  beyond  a  pro- 
fitless generalization  as  to  the  unreliability  of  native  testimony.  Theso  witnes- 
ses were  not  examined  before  the  Ses«i<»n8  Judge,  or  for  the  matter  of  that 
before  the  Magistrate,  so  that  this  wholesHle  disregard  of  their  testimony  can- 
not even  be  defended  on  an  appeal  to  the  opportunities  of  just  appreciation 
commonly  ascribed  to  the  officer  before  whom  witnesses  are  examined. 

"  We  must  be  curefol,"  it  was  said  in  Mi  dh)o  Soodun  Sundial  v  Suroap 
Chuder  Sirkar  0/fou:dry,  (i)  *'  not  to  carry  thi«  caution  to  an  extreme    length, 

(1)   [184v)  4  Moo.  I.  A.  431  at  p.  441. 
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rtoT  utteirly  to  discard  oral  evidence,  merely  becatiFe  it  is  oral,  and  nnleFS  1  he 
inpeiKshing  and  discrediting  circumstances  are  clearly  fcnnd  to  exist.  It  vronld 
be  very  dangerous  tu  exercise  the  judicial  lunction,  us  it  no  credit  could  n(ccs- 
s^arily  be  given  to  witnesses,  deposing  vivd  voce,  how  necessary  however  it  mr  y 
be  aiwa};^  to  siit  such  evidence  with  great  minuteness  and  care."  What  is 
here  said  applies  with  even  greater  force  where  (he  witneft^es  thus  denh 
with  are  called  on  behalf  of  the  accused,  and  where  in  the  result  action  is  taken 
against  him.  We  can  find  in  the  judgment  of  the  Sessions  Judge  no  attempt 
at  sifting  tbie  large  body  of  Aurangalmd  evidence,  and  had  it  been  necen^ary, 
we  should  have  been  prepared  to  hold  that  the  absence  of  any  discuss  on  of 
this  evidence  called  for  the  defence  constituted  such  a  grave  omission,  that  on 
that  ground  alone  we  would  be  bound  to  interfere.  But  we  proceed  in  prefe- 
rence to  discuss  the  case  on  the  further  lines  on  which  it  has  been  argued  be« 
fore  us. 

At  the  outset  it  is  desirable  to  observe  the  foundation  on  which  the  Ses- 
sions Judge  has  built  up  his  conclusions.  He  says  '^  After  a  very  careful  confi* 
deration  of  all  the  evidence  I  have  reluctantly  come  to  the  conclusion  that  it  is 
quite  unsafe  to  believe  any  of  the  oral  evidence  in  the  ca^e  except  in  the  follow- 
.  iug  cases  : — (1)  when  it  is  borne  out  by  documentary  evidence,  \^i)  when  the 
statements  and  admissons  are  against  the  interest  of  the  side  on  which  the 
witness  is  examined, (3)  when  witnesses  on  either  side  agree  ps  to  ary  fact.' 
We  have  already  pointed  out  that  the  only  oral  evidence  directed  against  the 
accused  is  that  of  Tai  Maharaj,  and  as  to  her  and  NHgpurk»r,  the  Sep^(ions  Judge 
himself  has  said  not  merely  that  he  was  not  prepared  to  act  on  iheic  evidence, 
but  that  he  was  convinced  loth  of  them  had  given  false  evidence  again&t  the 
accused  before  Mr.  Clements. 

Now  it  is  necessary  to  see  what  Tai  Maharaj's  evidence  on  the  point  is  •* 
it  is  quoted  in  some  detail  in  the  Sessions  Judge's  judgmeriD  and  we  need  not 
now  repeat  it  here  :  suffice  it  to  say  that  it  agrees  in  no  rchpect  with  the  version 
given  by  the  accused  and  his  witnesses  ;  she  even  describes  Mich  scene  as  she 
admits,  as  having  oocurred  in  her  bed  room.  It  remains  then  to  be  seen  how 
her  version  is  borne  out  by  the  documentary  evidence.  This  part  of  the  case 
is  rested  on  the  documents  to  which  we  will  now  refer. 

They  group  themselves  under  two  main  heads,  those  prior  to  the  visit  to 
Aurangabad,  and  those  that  came  into  existence  during  or  alter  that  vi^it ;  of 
the  first  it  is  said  that  they  do  not  point  to  a  fixed  plan  to  adopt  a  boy  at 
Aurangabad,  that  on  the  contrary  they  show  Tai  Maharaj  had  by  no  means 
abandoned  the  idea  of  adopting  Bala  Maharaj  of  Kolhapur  :  of  the  second 
group  it  is  said  that  there  is  a  significant  absence  from  them  of  reference  to  a 
corporeal  giving  and  taking,  and  that  they  negative  it  at  any  rate  by  inference. 

Now  the  first  group  is  obviously  the  less  important,  and  it  is  doing  it  no 
injustice  to  say  that  for  the  purpose  in  hand  it  would,  standing  alone,  be  of  no 
value  ;  at  most  it  could  only  give  colour  of  probability. 

We  therefore  pass  it  by  for  the. present  and  proceed  to  a  consideration  of 
the  second  group  which  falls  into  two  divisions;  those  documents  that  came  into 
existence  during  the  visit  to  Aurangabad  and  those  subsequent  to  it. 

Now  the  documents  in  the  first  of  these  divisions  call  for  the  eommentk 
that  in  the  ciroumstanoes  they  could  not  be,  or  contain,  a  narrative  of  the  oceur- 
rence  to  which  the  accused  deposes  :  they  were  prior  to  it,  so  that  all  that  can  W 
said  of  them  is  that  they  lend  a  probability  to  the  (me  version  cmt  the  other  ^» 
representing  what  immediately  before  the  event  it  was  expected  would  -bappeakr 
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Thus  these  docutnenWi  too,  it  is  obvions,  are  open  to  the  same  lemark  as  the  first 
group  on  which  we  have  already  commented. 

This  brings  us  to  the  second  division  of  the  second  group.  As  the  argu<> 
mcmt  derived  f^om  the  silence  ascribed  to  the  accused  has  occupied  so  Urge  a 
place  in  the  discussion  before  us,  it  will  be  convenieut  to  consider  here  its  value 
as  an  incriminating  oircuuitttance.  It  is  usual  to  refer  this  class  of  proof  to  the 
maxim  quxtacet  oaneentiri  videtur,  but  like  most  maxims,  this  mnst  be  taken 
with  considerable  qualification  even  in  a  civil  suit,  much  more  when  it  is  used 
to  establish  the  guilt  of  an  accused.  For  silence  to  carry  iocrimiuating  force  in 
a  case  like  the  present  there  must  have  been  circumstances  which  not  only  afford- 
ed the  accused  an  opportunity  to  speak,  but  naturally  and  properly  called  for  the 
declaration  which  is  said  to  be  absent.  The  first  documents  that  call  for  notice 
are  Exhibits  68-A  and  68-B,  both  purporting  to  be  sent  by  Tai  Mnharaj  to  Mr. 
Aston,  as  Agent  for  the  Sardars  in  the  Dekkhnn,  the  first  being  written  in 
English  by  the  accused  himself,  the  second  in  Marathi  at  his  dictation.  It  is 
true  that  in  neither  of  these  documents  is  the  corporeal  giving  and  taking 
mentioned  ;  in  Exhibit  68-A  it  is  said  that  the  parny  went  to  Auranffabad  te 
see  and  select  a  boy  eligible  for  adoption,  that  Tai  Maharaj  had  selected  Jagan- 
nath,  that  preliminary  documents  had  been  executed,  and  that  the  ceremony 
of  adoption  would  be  shortly  celebrated.  Exhibit  68-B  is  substantially  to  the 
aame  effect,  but  special  reliance  has  been  placed  on  the  statement  that  'fThe  cele- 
bration of  the  adoption  ceremonies  will  take  place  at  Poena  hereafter  when  your 
Honour  will  of  course  be  invited  to  the  Durbar  according  to  custom. 

First  then  what  is  the  value  of  the  fact  that  in  these  documents  the  corpo« 
real  giving  and  taking  is  not  mentioned  in  the  light  of  the  principle  to  which 
we  have  referred  ?  In  our  opinion  it  has  no  appreciable  force  as  a  piece  of  self- 
desserving  evidence :  the  proceedings  at  Aurangabad  were  not  questioned  at 
that  time,  much  less  was  there  any  denial  of  a  corporeal  giving  and  taking,  so 
that  ihere  was  no  occasion  for  the  statement  as  to  a  detail  of  whose  absence  so 
jmuoh  is  made. 

And  we  may  here  appropriately  allude  to  the  accused's  statement  in  the 
-miscellaneous  prooeedinffs  that  he  had  never  heard  that  Tai  Mahamj  disputed 
the  fact  of  adoption,  and  in  truth  it  would  seem  that  until  those  proceedings  the 
corporeal  giving  and  taking  had  never  been  questioned  or  even  mooted. 

In  Exhibit  68-A  it  is  said  "  the  ceremony  of  adoption  unll  shortly  be  eeh* 
hrated  in  Poona  wken  due  intimation  and  invitation  will  be  formally  given 
to  your  Honour,'*  and  stress  has  been  laid  on  this  by  the  prosecution  as  imj^y* 
ing  that  the  giving  and  taking  still  remained  to  be  performed.  But  it  has  not 
been  suggested,  that  it  would  be  either  necessary  or  usual  for  the  Agent  for  the 
Sardars  to  be  invited  to  wioness  the  giving  and  taking  of  a  son  in  adoption 
Next  the  expressiou  the  cerenumy  of  adoption  will  be  celebrated  is  at  least 
ambiguous  ;  it  may  as  well  connote  commemoration  as  performance.  And  even 
if  the  phrase  be  construed  in  the  sense  of  a  performance  with  appropriate  rites 
and  ceremonies,  still  on  the  authorities  that  would  not  negative  the  ide»  of  a 
prior  secular  giving  and  taking. 

The  accused  was  not  even  qiaestioned  as  to  the  precise  force  of  this 
English  version. 

The  passage  in  Exhibit  68-B,  which  we  have  read,  at  first  sight  appears  to 
tell  against  the  accused,  when  regard  is  had  to  the  Marathi  words  used.  Those 
words  are  Datta  VidAan  Sam^eramhh,  which  have  been  rendered  **  the  adop- 
tion oeremonie?."    The  argument  is  that  inasmuch  as  the  words  Dentta  Vidkan 


Digitized  by 


Google 


1  L  It  S8Bom.4fO.  !«• 

mean  the  **  act  of  giving  "  the  eipr^-ssion  must  have  meant  tliat  there  wat«  to 
he  an  actual  oorernoiiy  oi  giving  and  taking.  But  the  expression  has  been 
clearly  explained  by  the  accused  in  the  courj^e  of  his  examination  in  themisce- 
ilnneoiis  proceedings,  though  the  «»pposing  pleader  by  whom  he  was  examined 
♦•ither  could  net,  or  would  not,  understand  the  explanation.  That  expl»n»tion 
is  that  the  words  ref  r  to  the  social  functions  in  connection  with  the  adojtion, 
and  if  that  be  w).  it  does  away  with  the  idea  of  an  inconsistency  with  the  state- 
mf^nt  on  which  the  accused  is  chnrged.  No  evidence  his  been  adduced  to  show 
that  thi«  explanation  is  incorrect,  and  in  answer  to  a  quesction  p't  Vo  him  by 
the  Cturt,  th^  Advocate  General  on  instructions  has  admitted  that  if  the  accused 
intended  to  refer  to  the  social  ceremonies  he  names,  there  was  no  other  expre- 
ssion that  he  could  so  appropriately  havt*  used.  We  have  parallel  rxpr^^sions  in 
Engish,  where  we  speak  of  a  wedding  breakfast  or  a  christening  party  without  , 
in  any  way  suggesting  a  perfuriuanoe  at  those  social  functions  of  any  ceremo- 
nial rites. 

The  next  document  is  Exhibit  19  in  appeal,  a  letter  dated  the  30th  of 
June,  1901,  and  wr.tten  by  Magpurkar  under  Tai  Maharaj's  order  to 
Kumbhojkar. 

It  is  said  that  there  is  no  reference  here  to  giving  and  taking  ;  but  in  the 
fit^t  place  this  letter  was  iif»t  written  by  the  aouused  ;  and  next  it  is  to  be  not^d 
that  ill  desciibing  the  events  at  Aurangabad  Tai  lUaharaj  says^  *'  Mr.  Duda«»alieb( 
Khaparde  told  me  to  ado)it  any  one  of  these,  especially,  if  possible,  the  very 
boy  who  has  now  been  adopted.*'  These  words  clearly  indicated  a  complete 
adoption  and  all  that  is  essential  to  it,  including  a  taking  in  the  lap,  with  which 
every  Hindu  must  be  familiar  as  a  necessary  act  to  a  complete  adoptior.  The 
is  in  accord  with  what  i^  later  said  in  tlie  letter: — "  In  short  there  now  r«  mains 
no  woik  connected  with  a<topti<»n  The  ceremony  which  has  to  be  perfoimed 
will  be  performed  soon  after  selection  of  an  auspicious  day." 

Exhibit  D-03  written  on  the  same  dat)e  in  our  opinion  suggests  no 
valuable  inference  either  way. 

Th**  prosecution  then  refer  to  Exhibit  (>8,  suggesting  that  the  heading  it 
not  consistent,  with  a  cor|Kireal  giving  and  taking,  and  that  the  mention  of 
gift  and  acceptance  in  the  item  op|)osite  the  sum  Rs.  15  13-6  was  an  interpola* 
tion  by  the  accused.  Tiie  second  of  these  suggestion^  is  absolutely  unwarranted, 
and  appears  to  have  been  first  made  on  api>tial,  while  the  heading  was  not 
written  by  Tilak,  and  is  not  unequivoc«il. 

Then  on  the  5th  of  July  we  have  a  report,  Exhibit  D  14,  by  the 
accused  to  the  tru'^teea  of  the  estate,  in  which   it   i^  distinctly  states!   that  the 

gfirty  returned  from  Aurangabad  ''after  giving  a  bey  in  adoption  on  the  lap  <»f 
hri  Tai  Maharaj*',  and  ''aft-^r  fin^illy  disponing  of  this  matter  as  jiettled."  From 
Exhibits  23  and  22  it  appears  that  tnis  report  cauie  to  the  knowledge  of  Nag- 
purkar  and  that  he  recorded  his  assent. 

The  importance  of  this  is  that  NafirT>tirkar,  who  after  the  visit  to  Aurango** 
bad  was  workme  throughout  with  Tai  Maharjtj  and  against   the  accused,  tierer 
challenged  this  distinct  statement  of  corporeal  giving  and   taking  until  several- 
months  later.     In  the  fuce  of  this  statement  we  are  unable  to  ullder^tatld   bow ' 
thjH  Sessions  Judge  can  have  thought  that  the  corporeal  giving  aifd  liking   waa 
never  asserted  by  the  accused,  or  how  he  could  have  been    led  to  explain  ^Hway' 
that  explicit  statement  as  merely  metaphorical.     It  was  admitted  before  us  thai 
no  other  exproMtion  could  with  equal   propriety  have  been   used  to  express  the 
corporeal  act,  and  it  appears  to  us  antagouitftic  to  the  fiist  principle's  of  OriiuiDt)*^ 
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Juri«pru(]enoe  thna  to  expUin  away  to-the  prejudice  of  the  accursed  a  •tif^ment^ 
which  in  itn  legitimate  »en»e  indicates  a  coruoreal  giving  and  taking.  The  pro- 
secution have  atteuvptf  d  before  us  to  get  rid  of  thf  eflfect  of  this  ncx^uiuent  by 
impugning  it  a<%  an  anted-ited  fabrication,  but  nothing  ha8  been  hhcwn  to  }<np* 
port  tnis>  contention,  which  doeti  not  iteem  to  have  been  made  before  the  11  gin* 
irate,  wa»  not  noticed  by  theSessionsi  Judge,  and  in  negatived  by  Exhibit  28. 
Finally  the  allimportant  statement  in  Exhibit  D  14  tpnt  the  party  teiurned 
after  a  boy  had^  been  taken  on  the  lap  by  Shri  lai  Maharaj  in  adoption  and, 
mttet  finHlly  dispof<inu  of  the  matter  as*  nettled  derives  complete  confirmation 
ffom  the  p»i!«^fi;e  in  NagpurkarV  a^'^^ent  in  Exhibit  22  wherein  he  nays  ^*I  will 
not  help  Shri  Pandit  Maharaj  and  Shri  Tai  Maharaj  fpr  Betting  ctside  Ayxrnng^' 
Hid  adoption  "  On  the  6th  ^>f  July  Tai  Mahar«j  went  to  the  A^'ent  of  the 
Hirdam  and  in  Exhibit  D  22  wp  have  n  conipjete  stateroect  of  all  she  told  him. 
That  dooQinent  w^}«  wrijitpii  by  her  in  hij*  jrenence  and  it  ntiirtt*  with  the  asser- 
tion, "the  iw>n  made  by  Tilak  innot  pleasing  to  nie."  This  in  our  opinion  is 
an  admimion  that  the  adoption  had  tak«;n  place,  hut  for  s>ome  reas(on  is  }Ni«sed 
ovftr  without  coirtnientl^y  the  Sessions  Judge.  The  Advocate  0  nKral  setks  t.> 
ii^inimiitc  the  force  of  this  sehtende  by  contending  that  it  'n^ust  be  read  with 
Exhibit  19  in  appeal,  an<l  that  itA  true  meaning  i^  that  the  acctised  acted  for  he^ 
in  th^  trans  lotioih.  But  this  does  not  take  icway  from  the  finality  of  the  adoption 
implMl,' Confirmed  an  it  is  by  the  irfirase  ''the  Very  buy  who  has  been  adopted/ 
is  Exhibit  19  in  apfieal. 

"^  We  now  coma  to  the  telegrams  and  lotter  sent  bv  the  accused  to  Kolha« 
pur  on  the  11th  of  July  after  Tai  Maharaj  had  atteinpted  ro  proceed  with  the 
adoption  bf  Bata  Maharaj. 

'  -  The  fitst  i*i  fixhiWt  10,  a  telegram  from  the  accused  to  the  D«wan  of 
Kolhapur,  in  which  it  18  aaid ''giving  an  acoeptance.of  a  son  by  Tai  Maharaj 
lias  beieil  oompletHi  by  n^t^istere^l  deed  at  Aiiraitgabad  with  tiusJtees'  conW?it." 
The  prosfcntion  lays  stream  ou  the  reference  to  the  giving  and  taking  by  regis- 
treted  deed  ignoring  the  effect  oi' the  word  {5cmi/>ie^icl  which  i^  c^ruiinly  »u^ce- 
pfeible  of  th-  meanin&(  that  the  registered  deed  was  by  way  of  complement  U> 
the  act  of  giving  and  taking,  of  which  it  supplies  tangible  evidence  of  a  character 
likely  to  influence  the  persoti  addressed. 

In  Exhibit  D  41.  u  telegram  from  the  accused  to  the  Diwan,  it  is  Faid„ 
"Truateeft  cjinnot  sanction  Bila  Maharaj**!  adoption.  Another  biy  h?is  bet- n  al- 
ready given  ainl  tak^n.  Any  other  adofition  would  not  be  Wftj  in  law  "  ftere 
the  givitig  and  taking  ii  distlinctii'  asf^erted  as  a  bjir  to  future  adaption. 

In  Exhibit  D  42,  the  acicused  telegraphs  to  the  Diwan,  '^^ny  adoption  by 
T*ii  Maharaj  without  trustees'  consent  iii  void  ahd  illegal  according  to  Baha 
Maharaj'4  will  »nd  even  if  >iahct.ion^d  by  the  Durbir  wiU  be  contested/'  Exhi-  ' 
blita  t>  43  and  D  44  to  the  S^r  Nyayadhish  and  the  Chitnis  wete  in  the  same 
t^rms.  In  th^se  telegrams 'an  additional  grund  of  dl)jecti6n  is  advanced,  but 
in.  Bo -way  traversing  or  an  tagonist.ic  to  the  others 

Exhibit  D  45  is  a  letter  written  by  the  accused  to  the  Diwan,  in  which 
he  atatesthe  objectioi^s  to  Tai'iVlahat^afs  pro{)08ed  adoption  of  E*^la  Maharaj. 

ii^^.  'flying  on  the  decision  of  the  Privy  Council,  the  accused  maintains)  that 
tTai  Maharaj  cannot  appoint  ai.y  boy  without  the  consent  of  tho  trustees,  and  he' 
the^  proceeds  tostatf*  the  circnmstanceK  coiinected  with  the  Aurangabad  adop* 
tiott^  asserting  that  Tai  Maharaj  selected  and  Fettled  to  t^ike  in  ado^ition  a  bojr 
Yiam^  Jagannath,  that  a  registered  deed  was  passed  by  the  father  of  the  boy  to 
Qj%i  tfaharaj  giving  his  son  in  adoption  and  that  Tai  Vtaharaj  accepted  the  gift 
by  a  ih^ra  on  the  documerit :  the  ietter  then  proceeds  'Hhe  adoption  busineaa  is 
litafQsj^^tically  completed  so  far  as  the  giving  and  receivipg  of  a  boy  is  coocersi* 
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^t^,  Attii  no  other  l>oy  mn  now  be  aflopted  according  to  hiw.  What  remninR  is 
lli«^  o^rotnoiiy  whioh  tbt^ ,  ti-u?<teQM,:have  r6solV4>d  to  celebrate  iM>on  after  Hii 
HighiiOAa*  pennisiioa  to  a  iopt  U  obtiHiiied  in  this  cu»e. 

Xiater  on  it  in  ^iiid  *'when  we  returned  from' Aurangabad,  it  became  knoWn 
botlj^  her^  and  ;i%  Kmlfaupur  that,  the  .trustee*,  were  unwilling  to  adopt  a  bi>jr 
«ib<>ve  li  and  a  boy  from  the  Anrangabad  family  or  braach  Aa$  been  eelecied^ 
given  i%nd  taken  for  adoption.^*  ^  , 

In  onr  opinion  thi«  I  »bter,  a«i  .will  even  more  clearly  appear  flrom  the  sum- 
inary  of  it,  in  Exhibit  P  40«  a  doonment  of  the  next  day  »  date^  wni»  intended  to 
Hliege  that  a«  f;ir  an  the  giving  and  receiving  were  coneerned^  nothing  remaiq(*ti 
to  be  done.  We  would  h<?re  rec-ll  the  fact  that  the  corporeal, giviiigv  and  tak- 
ing had  been  aH^erted  siit  days  b  fori  ip  the  reporr^nnd  it  is  inconoei^ble  thai 
the  accnsed  meant  to  retire  from  that  position »  which  had  OQt  been  phallenged, 

Tn^  next  document  on  which  the  prosecution  reli^^  is,  the  plaint  in  ^^e 
Suit  N.».  2'U  of  1901  brought  by  the  accused  aloiie  on.  the  ,12th  of  July  ;||2^ain«t 
Tai  Nfaharaj  and  others  to  restrain  her  from  adopting  without  the  oonsent  of 
the  trustees. 

We  are  invited  to  dra>v  an  inference  advv'rse  to  fche  accused  from  th^fact 
that  a  corporeal  giving  and  t iking  was  not  alleged  and  this  omission  is  regard* 
ed  as  a  "very  sigiiftjant  fict"  b)r  the  Sessions  Judge.. 

We  c^innoD  underj^ttind  how  s^pph  an  argument  ,can  havie  'been  fleri^usly 
advanced,  or  for  a  momei^ti  eutertaine<{.  Tho  n*ut  was  brought  by  the  aoous^d 
alone  (or  an  injunction,  so  that  the  events  at  Aurang«'ihid  werei  irrelevant^  fur 
vven  a  giving  and  tukini^  would  i>6t  have  created  a  right  of  .fuit  in  th^  plaint. 
H's  cau-e  of  action  was  the  attempt  to  a«lopt  v^ithoiit  hi«  c^mseiit.  And  yei  au 
infert^nce  udverset^)  the  accused  ban  been  dfrawn,  because  be  has  refrained  from 
making  an  aliegtition  that  was  not  relevant. 

We  cmriot  for  one  raoinent  adopt  thit  view.  .    ,    ^ 

T?he  Ad  voftite  General  h^  suggested  that  Tilak  .ought  to  have  joined 
Jtgannath  as  a  p.*>rty,  but  tho  only  aaswer  t|ie  sugi{e,.ti(>ii  oiiN  for  is  that  in 
fact  he  did  not,  ^ut  rested  his  ci,sey  as  be  was  entitl^lio  do,  oi^  the  cause  of 
nc'ion  appropriate  to. hjmself.  As  a  matter  of.fact  the  pid:ider,  wh^  is  rebpon- 
^ible  for  the  plaint,,  hnsg^yen  an  explanation  of  how  it  oi^me  to  be  drawn  an  it 
Vas,  and  we  know  of  no  reason  why  that  shojiid  not  be  a^ioepted  ;  but  to  regard 
the  omission  <if  a  statement  that  there  has  been  fi  giving  and  taking  Jit^signifi- 
€aht  i^  to  misappreciate  the  legal  |Kisition,  and  we  h<»ld  tliatno  inferenceiMlverne 
to. the  accused  can  be  drawn  from  the  plaint.  Moreover  Na^purkar's  lecordjefl 
dissont  may  well  hnve  Furnished  a  reason  for  avoiding  any  question  as  to  the 
Privy  C«»unpil  ruling  to  whi'h  r^fprenoij  was  made  aud  on  which  Nigpurkar 
\ras  kiiown  to  rely  ^see  ExI.  b  .  D  14).  .  . 

.^   Oil  tlid  13th  July  the  acou-ied  wrote  fi^chibit  74  to  the  Agent   for  Sirdahi 
«^  letter  in  which  he  said,  '•  as  a  mai-ter  of  f»M5t  the  giving  an«l  reCMving  m  adop- 
tion of  such  a  b)y  ha>*  been  etfected  with  the  AiH    consent  of  Tai    Maharaj   ivt 
Aurangabad......  .^the  adofition  now  propos  d  i^  virnially   a  second   adoptiou 

and  therelore  v«)id  in  L^vw/VMuch  in  made  of  the  expres^ij.iri  viriually  a  necon  I 
udoptiQH  and  evidently  it  was  not  without  its  influence  on  t  le  Sessions  Judge. 
Seeing  that  tha  afx^uscd  regarded  tho  sanction  of  the  iC<>lhapur  Durbar  as 
requisite  '0  make  theadoptioin  fully  operative  on  the  Kolhpu"  {iroppr^y,  it  is 
iioc  sui;i^ising  that  ho  >(hould  have  uted  sucbphra<»ei«  as  ^finafUiif  anti  pracii' 
cally  Gom^  tjj  auJ  deference  %j  the  K'*nMpur  Durb.ir  on  this  accuuut  may  h-^v*'' 
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influenced  his  choice  of  expreraion  in  exhibits  D  42,  D  43  and  D  44  to  tt hicfa  tr# 
ha\e  already  referred. 

The  neit  document  is  Exhibit  20  which  throws  no  certain  light  on  the 
oase^  and  as  far  as  we  are  aware  no  explanation  f>r  this  hati  l^een  songht  froiii 
the  accused  nor  can  any  inference  unfavourable  to  him  be  dniWo  from  it« 

The  same  remark  applies  to  Exhilit D  49,  white  Exhibit  21  tbi^ws  no 
light  on  this  part  of  the  case. 

Then  we  come  to  Exhibit  Wo.  44,  the  petition  for  CJ^ncellation  of  probatef, 
and  the  only  remark  for  which  thi*  document  cull*  is  th»«t  in  it  lai  Mahar«j  doe» 
not  deny  the  factum  of  adoption  but  meivly  alleges  coercion.  We  do  not  how^ 
ever  atUich  importance  to  this  omission. 

Exhibit  No  II  is  a  document  prepared  by  the  accused  and  solemnly  affirm-^ 
ed  by  him  on  tht^  18th  of  November,  1901. 

The  prosecution  attach  the  greatest  importance  to  it  as  purporting  to  give 
in  detail  nil  the  proceedings  con neeted  witli  the  adcrption  at  AufangHbal,  and 
yet  as  alleging  only  a  gift  oral  and  in  writing  without  stpecifically  alleging  the 
taking  in  the  lap. 

But  the  fallacy  lies  in  estimating  what  the  document  cwight  to  hare  con- 
tained in  the  light  of  the  subsequent  dispute  :  at  that  Hate  i.o  di^pute  had  been 
formulated  as  to  corpoieul  giving  and  tKking,  and  the  point  naturally  empha^^ized 
was  the  permanent  evidenee  in  the  docuntents  executed,  f(»r  it  would  not  have 
oeourred  to  any  one  that  it  wus  necessafy  in  stating  that  »  boy  had  been  adop« 
ted  to  reiterate  thv»  observance  of  the  details  neeess^irily  imjylied. 

Having  dealt  with  the  evidence  on  which  the  prosecution  reli^^s  it  will  be 
instiUciive  now  to  oWerve  the  Ktandatd  of  caution  in  relation  to  charges  ef  per** 
jury  ob:»erved  by  the  highest  authorities. 

Acorfling  to  the  Cnminsl  Law  of  England,  from  which  our  system  is  so 
largely  drawn,  the  assignment  of  perjury  mu>*t  be  proV.  d  by  two  witnesses,  or 
by  one  witness  and  tho  protif  of  other  material  and  relevant  lact^  confinning 
his  testimony »  And  we  have  it  on  high  anthofity  that  this  'M«  ttot  a  ineie 
technical  rule  but  a  rule  founded  on  substimtial  justice."  The  Indian  Evidence 
Act.  it  is  true,  does*  not  provifie  that  there  intist  be  cnrroboration  to  suppfrrt 
a  Conviction,  but  in  ordinary  caa  s  and  where  the  provisions  peculiar  to  Indiuu 
Law  do  not  apply,  a  rule  which  is  founded  on  substantial  justice  riuijr  well  serve 
as  a  safe  guide  to  those  who  have  to  administer  tlie  criminal  law  in  India. 

Judged  by  this  standard  the  c^.nviction  clearly  cannot  stand,  b«it  even 
if  it  be  discarded,  it  is  in  our  opinion  clear  on  the  face  of  the  Sessioos  Judgea 
judgment  that  there  is  not  enough  to  support  the  conviction* 

To  summarise  the  position  it  c«mieN  to  this  :  according  to  the  Ses<;ion8 
Judge  Tai  Maharaj,  the  only  witness  fcir  the  prosecution  on  tb4^  fioint^  has  given 
false  evidence  against  the  accused  in  this  case^and  cannot  be  credited  except 
where  her  testimony  has  been  Ixifue  wit  in  one  or  other  of  the  three  modes 
named  by  him  :  th«  Adv«K5{ite  General  in  reply  to  a  q^uestion  fioia  the  Court 
has  been  unable  to  suggest  that  any  but  the  firMt  of  these  three  modes  0}in  apply 
here  :  that  is  that  Tai  Maharaj'sst^itement  is  borne  out  by  the  docunient'ary 
evidence  /  in  our  opiniou  the  documentary  evidence  when  properly  considered 
abbolutely  fails  to  bear  out  Tai  Maluu-aj^s  iiegiition. 

A  practical  test  of  th^  value  of  these  d«»cuinents  may  be  flirnished  by 
■uppoeiiiig  that  they  cuu.->tituted  the  sole  evidence   in  the    ease,   aud     that   xhm 
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iit^\]Beft  WflP  bettig  tried  on  them  before  a  Judge  and  a  jury  :  in  stich  oircum- 
htiiiiceai  we  have  not  the  smallest  doubt  that  it  would  be  an  error  of  law  for  the 
Jud^e  to  allow  the  ca^e  to  go  to  the  jury.  And  yet  we  find  the  Magistrate  says 
that  *'  If  it  had  been  found  ihiposftible  to  procure  Tai  Mnfaaraj's  atteiidanoe  in 
l\\\H  Court,  the  cave  agaiuHt  the  accused  on  the  first  and  most  important  )inrl 
of  the  chargei  at  any  rate,  would  have  lost  none  or  practically  none  of  its 
strength /* 

Our  view  of  the^e  documents  is  that  even  on  the  Sessions  Judge's  adverse 
teading  of  them  they  could  not  in  reason  do  more  than  create  sur^picion  and 
fall  wholly  short  or  legal  proofs  of  even  corroboration. 

When  the  judgment  is  analysed  it  will  be  setrn  that  it  is  really  based  on 
the  inferences  drawn  from  an  an^umed  silence,  but  as  we  have  already  shown 
that  silence  could  onlyr  be  assumed  by  wresting  words  from  their  plain  ni^d 
natural  meaning,  and  even  were  that  not  so,  the  circomstances  at  no  time 
demanded  the  deductiiin  on  whose  absence  the  conviction  is  based. 

When  the  accused's  statements  are  givon  their  legitimate  eflTect — 
we  refer  in  particular  to  that  contained  in  Exhibit  D  14— it  will  bo  found  titat 
so  fir  from  there  being  a  significant  sihence  on  his  part,  there  was  a  distinct 
assertion  by  him  which  was  never  traversed  until  the  |  roceedirgs  in  which  he 
is  supposed  to  have  given  false  evidence.  The  onus  has  been  wrongly  placed  : 
explanations  have  been  demanded  from  the  accuved  when  no  occasion  for  th^m 
existed  ,  acd  the  rule  that  there  must  be  something  in  the  case  to  make  the 
oath  of  the  prosecution  witness  preferable  to  the  oath  of  the  accused  has  nol 
been  satisfied. 

We  have  not  discussed  individually  the  introductory  documents  as  it 
K)IIows  from  our  estimate  oi  the  direct  evidence  in  the  case  thnt  th^y  cau  carry 
matters  no  further,  for  there  is  nothing  established  to  ^hich  they  can  give 
support.  This  applies  even  to  the  minute  dated  the  18th  June  of  the  try*<tees' 
resolution,  which  has  been  much  di'-cussed  on  bpth  sidfs  and  we  therefore 
only  propose  briefly  to  notioe  those  who^e  value,  such  as  it  is,  is  derived  fn  m 
their  nearness  iu  time  to  the  occurrence.  Fitst  there  is  the  deed  of  adoption 
and  as  to  this  it  is  said  that  it  contains  no  worls  indicating  a  cor^mreal  gift,  and 
that  ohis  becomes  the  more  significant  in  view  of  the  fact  that  words  descrip- 
tive of  that  act  were  struck  out  of  the  draft  On  this  we  would  make  the 
comment,  that  apiirc  from  the  fact  that  the  documents  c^mld  not  pur]ort  (o  be 
a  narrative  of  events  that  had  hap^iened,  they  clearly  contemplate  that  the  only 
thing  that  would  re.nain  to  be  done  would  h^  the  c<-remonies  of  ^at^a  hovrui^ 
1^.  aid  that  a  I  that  was  essential  to  make  Ja  a  nath  the  son  would  be  perf  >  m  d 
at  Aurangabad  while  the  ceremonies  oidailu,  acnna,  &c.,  might  be  performed 
at  any  plaoe. 

The  shastri'i  certificate  invites  the  same  class  of  comment.  Exhibit  D  67 
must  be  re^id  as  a  whole  so  that  though  the  words  *'I  shall  not  adopt  any  boy 
other  than  this  (your  son/'  may  admit  of  the  view  that  it  was  a  necessary  safe- 
guard) it  is  impossible  to  overlook  the  far  more  distinct  expression  "he  has  the 
same  iH>sition  as  my  begotten  son  would  have  had,  if  I  had  one."  In  this  con- 
nection we  may  refer  to  the  difficulty  experienced  by  the  Judge  by  reason  of 
the  2tccUded*s  assertion  that  the  actual  phicing  on  the  lap  was  on  the  28th,  but 
only  in  order  to  point  out  that  the  difficulty  solely  arises  if  Tilak's  statement  is 
assumed  to  b3  false  and  that  in  the  whole  question  in  dispute.  The  fuilacy  into 
whivh  the  leitrued  Jiidg«i  bus  fallen  is  puteul. 
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Af  we  are  rlealing  with  this  oa»e  in  revision  we  have  accepted  khe  Jncfgjp** 
appreciati«>n  of  the  oral  evidence  and  refraiued  froiu  diMSUssing  ibe  probabilit^eM^ 
but  we  find  it  dirficuit  to  und^^rHtand  what  improbability  can  aiiaoh  Do  tne 
alleged  incident  of  the  phicihg  in  the  lap,  if  the  influt^uue  of  th^^  aocunqd  W'i« 
sufficient  to  *«eCHre  the  eiecution  «if  the  ailopSion  deed^  aDd  that  us  Hai  M.ihafaj 
aiiegeM,  against  her  will  and  in  tipiie  of  her  protc^sts* 

The  Advocate  OeneraFs  opening^argnti^ent  before  un  was  based  on  the 
fHCt  that  the  ei\»e  is  bv^fort'  uh  in  revibioii  an«l  not  on  appeal.  Bnt  section  4^5 
of  the  Criuiioal  Pn>ceduro  Co«le  vests  ihis  Court  with  power  to  call  lor  the 
records  of  infeiior  CourUt  for  the  purpose  of  satisfying  itself  as  to  the  eon^ectnehs^ 
legality  or  propriety  of  any  ftnding,  sebtence*  or  order  recorded  or  ^»ae(sed,and  ,a:i 
to  tlie  irregularity  of  th3  proceedings  of  an  inferior  Court  while  section  439 
dofines  our  powers  of  revision. 

We  have  avoided  reup^M'ebiatihg  the  oral   evid  mz\:    we  have   aoo^'pted 
the  Sessions  Judge's  estimate  of  it,  though,  ais  we  hav«    ^^hown,  the  accused  bad 
ft'iisou  ta  cotupbiitl  of  the  failure  ta  discuss   Ifae   testm^ny   of  the    w'itnessiff 
called  by  hiiirt. 

Onr  ground  of  interferenoe,  it  will  be  apparent/  ii  th»  misreading  of  the 
documentiiry  evidence  and  the  fuiidauiental  errors  in  principle,  which  vitiate 
the  ootidttot  and  disposal  of  the  onsie. 

Aeoordiiigly  we  heo  aside  Hie  conviction  and  sentence,  anl  order  the  fine, 
if  paid,  to  be  refunded. 

^^  ^  Conviction  and  wntenee  Hi  aMe 
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Beft/re  Sir  L.  H  Je.ykhinn,  K,  (7.  /.  K,  Oliief  Justice ^  on  difference  of 

oyt^nion  betw^^en  Mr.  Justice  Ohand'ivarlcar  and  Mr,  Justice  AsUyii. 

EMI^£r6R  u.  BAli^ATFtAM  LACHIRAM'  ♦ 

I&aUn  pMiftl  Qodfi  (  Act  XLV  of  1860  K  tection  lOS—CximiDal  Frooedute  Co^le  ,( Acl  Y  of  l^%), 

•tfciiont  4^5,  439--P6rjary— OoDtradictory  sUtementii --Power  of  the  ^igh  Collet  io  Interfere 

iu  revisioneljurindiciion. 

"Whe^e  the  rotated   wai  convicted  a/tid  sentenced  tindlsr  sectioh  l^ff  of  the  Indian  Penal 

Cbde  (  Act  XI>V  of  1860 )  of  giving  false  efidin  :o  in  a  jnd^dial  .^ooeeding  and  where  the  <^a  $3 

was  bated  on  th<  allegation  that,  in  two  depoBitions,  one  given  on  the  8rd  December,   19S^,    a^d 

the  other  on  the  3$rd  March,  1901,  the  accused  had  made  two  contradictory   statementa,  and  t^e 

eati^  for  th9  prosecution  was  that  oo  that  ground,  thougb  It  ooixld  not  be '  proved'  which    of    the 

»ll«9dd  oontradiotor J  fltatements  was  false,  the  aocosed's  oonviotion  ehould  be  upheld. 

QM,  (  by  JeaHn«,  C.  i/^,  rprersing  the  conviction  Mid  setting  asidb  the  jontence  in  revision 
nal  jurisdiction, )  thai  to  convict  an  accused  of  giving  false  evidence,  it  i$  necessary  to  s^Qir  p)pt 
only  that  he  has  made  a  statement  which  is  false,  but  that  he  also  either  knew  or  believed^  it  to 
be  finite  or  did  hot  believe  it  to  be  true.' 

Where  it  is  sought  to  establish  guilt  aok|l}[  en  CQQtradictofy  8^teii;ientftrl^i|hoafh  theCoort 
**  may  believe  that  on  the  one  or  the  other  occasion  the  prisoner  bwore  what,  Was  not  true,  it  is 
not  a  necessary  consequence  that  h^  conimitted  perjury  ;  for  there  are  cases  in  which  a  person 
might  very  honestly  and  conscientiously  swear  to  a  particuUr  iact  from  the  best  of  hfs  recoUb- 
ctioa  and  belief,  >^  from  other  circumstances  fkt  a  subsequent  time  be  oonvinoed  that  he  wa# 
wrong  and  swear  to  the  revei*se  without  meaning  to  sweac  falsely  cither  time.  "  . 

Where  the  conviction  is  based  on  merely  the  statements  contained  in  the  charge  without 
examining  the  wEole  of  the  depositions,  the  conviction  is  an  error  6f  law. 

Where  the  conviction  of  the  accused  for  perjury  in  such  a  oase  was  sqrtalned'by  additional 
evidence,  namely ».  the  stateihents  of  the  beother  of  the  accused  not  made  on  oathi  at  the  trial 
of  the  ease, 
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Held  tb«t  the  fttatemcnta  we^c  ioadmisBible  and,  if  relied  os,  would  ritiaie  the  judgiceut. 

Tac  admission  in  evidence  oi  a  Btatement  made  by  the  accused  hiving  no  real  bearing  on 
the  case  but  showing  only  at  the  most  that  the  accused  in  other  matters  had  been  untruthful,, 
would  be  highly  improper. 

The  oontroling  power  of  the  High  Court  **  is  a  discretionary  power,  and  itmnst  be  exercised 
with  regard  to  all  the  circumstances  ot  each  particular  case,  anxious  attention  being  given  Id 
the  said  circumstances  which  vary  greatly.  This  diwretiou  ought  not  to  be  cr^btaUiaed,  aa  it 
w6uld  become  in  course  of  time,  by  one  Judge  attempting  to  prescribe  definite  rules  with  a  view 
to  bind  othet'  ludges  in  the  exiercise  olf  the  discretit^n  which  the  Legislature  has  committed  to 
them.  This  diecretjon,  like  all  other  judicial  discretions,  ought,  as  far  as  practicable,  to  be  left 
untrammelled  and  free,  so  as  to  be. fairly  e^ro^sed  according  to  the  e^genoies  of  ea^uh  oaee.** 

Per  Chandavarkar^  J: — In  the  case  of  per^'ury  arising  out  of  contradictory  statements  tha 
Court  dealing  with  them  should  not  conirict  unless  fiill^  Aatisfied  that  the  statemeuta  are  from 
every  point  of  view  irreconcilable,  and  if  the  contradiction  consists  in  two  statements  opposed  to 
each  other  as  €o  matters  of  inference  or  opinion  on  which  a  mail  may.  take  one  view  at  one  lima 
and.  a  contrary  view  at  another^  there,  can  be  no  perjury,  unless  on  oath  he  haa  stated /otfif  on,- 
which  his  first  statement  wae  based  and  then  denied  thobe  facU  on  oath  on  a  tubeequeni 
occasion. 

Where  the  sole  and  whole  questi<m  is  -are  the  statements  forming  the  subject  of  the  charg# 
t6  contrary  that  otte  oV  the  other  of  them  must  be  necessarily  false  ?«-the  answer  to  that  question 
depends  upon  the  construction  to  be  p\x%  upon  the  two  deposition!  from  which  the  statements 
are  taken  and  their  oofistructiou,  as  indeed  the  constructiou  of  any  document,  Is  a  question  of  law 
not  of  fact. 

It  is  not  correot  to  say  that  the  law  as  laid  down  ia  the^  Criminal  Procedure  Cpde  (Aei 
V.of  1898)  gives  the  Qigh  Court  no  power  to  go  into  evidence  in  revision.  The  Bombay  High 
Court  has,  as  k  matter  of  practice,  held  that  it  will  not  go  into  evidence  aa  a  rule«  but  will  in- 
terfere only  under  special  circumstances,  or  were  there  is  an  error  of  law. 

The  accused  in  a  criminal  case  is  merely  oU  the  defensive  and,  unleaa  there  ia  any  poiitivo 
admission  of  a  fact  by  him>  any  omission  on  his  part  to  explain  what  indeed  oan  be  explained 
without  his  explanation  should  not  be  prp^sed  against  him. 

Per  AsUm^  J.  (contra);— The  rule  of  practice  is  that  the  High  Court  ordinanljtrefrajnslromr 
opening  questions  of  fact,  when  no  appeal  lie8>  except  on  some  ground  of  law  aod  in  order  to 
remedy  a  clear  misi^arriage  of  justice. 

Where  the  question  before  the  High  Court  exercising  its  powera  of  reviaSon  under  aeetion 
439  of  Che  CriUiinal  Ph)cedure  Code  (Act  V  of  1898)  is  one  of  anprcciation  of  evidence,  the  rule, 
of  practice  adopted  is  to  refuse  tp  disturb  a  conviction,  wbeu  there  la  legal  eTid^enoe,  oral  or  do- 
eumentary,  to  sustain  it. 

**  TJnder  the  law  of  British  India,  it  is  not  necessary  that  the  charge  should  allege  which^ot 
two  contradictory  statements  upon  oath  ia  false,  but  it  is  sufficient  (unless  indeed  some  aatiafae- 
tory  explanation  of  the  contradiction  should  be  established)  tx>  warrant  a  conviction  of  the  offence 
of  ^vitig  false  evidence  to  shoW  that  an  accused  person  has  made  one  statement  upon  oaj^h  at  one 
time  and  directly  contradictory  statement  at  another,"  It  is  not  the  duty  o^  the  Court  of  fii^  in- 
stance (and  far  less  of  a  Court  of  appeal  or  revision)  to  supply  ab  exira  an  explanation  whiph  .tha 
accused  hihiselC  hAa  Hot  suggested  or  an  intention  or  knowledge  which  the  accused  has  not  olaMned*. 
( itfKiNAL  ajiplication  for  revision  under  section  439  of  the  Cnniin^ 
P(ocedure  Code  (  Act  V  of  1896  )  of  an  order  pasbed  bv  A,  Lucas,  Sesiions 
Judge  of  Poena,  confinuing  in  appeal  the  c<inviction  and  i^entenoH  againsi  the 
applicant  (accused)  pjissed  by  Ruo  Bihadrir  V/  T.  Miriki*r,  Special  Magistrate, 
First  Class,  Ahmednagnr,  fur  perjury  under  section  193  of  the  Indian ,  Penal 
Code  (Act  XLV  of  18G0). 

The  facts  of  the  case  were  as  under  : — 

One  Ranu  ralad  Nama  Pandit  was  the  owper  of  two  fields,  survey  Noe.  l> 
and  21.    He  had  n^ortgagedi^hem  to  two  Harwadi   brothers,  Bapkatlal   and, 
Bainlal,  who  assigned  their  mortgage    rights   to  Ramkisau   valad   Haribhaga 
Marwadi.  The  assignee  brought  a  vtiit^  No.  429  of  1§95,  in  the  Court  of  the 
Si»bordinate  Judge  of  Sht^^rgt^i^m  against  tfae  mortgagor  Ri^qu  for  th^   recovery,, 
of  the  mortgage  debt  by  sale  of  the  mortgaged  property.  The  defendant    Bann  ) 
contended  thai  the  moitgaged  property  tra'o  ^Id  utaiiotion  for  arrears  of  Qoya* 
nimeut  revenue  and  was  purchased  by  one  Lachiram   in  18729    thereftire    the 
eons  of  the  auctionpurt^baier^  who  haid  sinc^  died,^  should  be  jjoiaod  m  pirtiw  ^w 
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to  the  Milt.  On  fch«  said  contention,  Lachiram'8  sonn,  nnmely,  B^nkatnifil 
faccuHed  Jippliamt),  Shivnarayan  and  Dh«>niliraiQ,  were  joined  w  co -defendants). 
They  presented  n  joint  written  statement  Urging  that  they  had  become  a*»»«olu|« 
owners  of  the  property  by  reason  «»fthe  auction  purchase  by  their  father  at 
the  revenue  sale.  The  Subordinate  Judp^e  disallowed  their  cofitention  oo  the 
ground  that  they  w«»re  not  entitled  to  rely  on  the  revenue  wile,  it  being  out 
c<»nfirmcd  by  the  Collecfcor.  and  gave  a  decree  for  the  plaintiff.  During  the 
trial  of  the  said  suit  Bankatram  (accuMed-applic-int)  w  is  examined  nM  a  witness 
on  the  3rd  December,  189G>  and  he  deposed  as  follows  :— 

Exhibit  (D). 
{TranslatioH,} 

I  know  the.  parties.  Landt  in  dispute  stand  in  the  name  of  Ran  a.  He  pays  assessment 
thereof  and  cultivates  them.  My  father  had  paid  assessment  before.  My  father  u»ed  to  say  that 
be  paid  the.  assessment.  -  I  have  never  cultivated  the  lauds  personally.  I  have  hitherto  taken  no 
•teps  to  have  the  lands  transferred  to  my  name.  (The  lands)  have  been  let  out  under  an  oral 
agreement  to  the  defendant.  My  father  let  out  the  lands  to  Ranu  for  >cuHivation  about  90  or  22 
years  ago.  I  was  not  then  present.  Subsequently  I  let  (them)  to  Ranu  for  cultivation.  I  receive 
R^.  10  income  per  anntmn.  There  is  no  documentary  proof  of  this  with  me.  When  Ranu  paid 
th^  assessment  he  used  to  pay  Rs.  10..  Other  people  where  present.  Ill  became  divided 
from  Dhondiram.  Inhere  was  no  document  made  with  respoct  to  partition  then.  My  brother 
Shivnarayan  became  divided  about  10  years  ago.  On  that  occasion  also  there  was  no  document 
made  with  respect  to  partition.  No  memos.,  etc.,  where  made  relating  to  the  property.  Dhondi- 
ram Uve$  separate  from  me.  I  have  only  fiven  him  a  cloth-shcp.  No,  divistone  {allotment*  of 
shares)  have  been  made  |    Rama  Dhagya  is  my  debtor. 

Cross-examination  : — /  myself  am  in  possession  of  all  ancestral  lands  and  manage  them. 

Subsequently  in  the  year  1900  Dhondiram     brought  a  suit^  No.    115   of 

1900,  in  the  Court  of  the  Subordinate  Judge  of   Shevgaum   again^t   the   said 

Eanu  to  enfoipce  a  inortgi^e  debt  by  sale  of  the   mortgaged   property,  namely, 

survey  Nos.  19  and  21.    The  Subordinate  Judge  dinmisHed  the  suit  by  uphqldin^ 

the  defendants  coiitention  th^t  he  had  satisfied  the  mortgMge  debt  by   paying 

the  voMul  (income)  in  full  Hatisbction  of  the  debt.     In  this  ouit  also.  Bankatram 

(accused -applicant)  was  examined  as  a  witness  on  the  23rd  March,  1901,  and  he 

deposed  as  follows  : — 

Exhibit  (£). 

(TransUUiofi.) 
I  am  plaintiffs  eldest  brother.  We  are  divided,  Tt  is  IS  or  14  year*  since  toe  separated  by 
fecUng  partition.  Three  grrden  lands  and  two  debtors,  Jahagirdar  and  Deahpande,  are  left 
.int.  House,  etc.,  is  not  joint.  I  and  Dhondiram  became  separate  in  8hake>  1808  or  J  809,  and 
the  third  brother,  Shivnarayan,  had  separated  in  Shake  1807  or  1808.  Jit  that  tin  #  Lhmdiram, 
might  hct^  been  1$  or  13  years  old.  Since  seperation  Dhondiram  began  to  manage  his  estate.  We 
were  united  before  partition  and  all  dealings  were  joint,  and  I  used,  to  manage  (them).  I  know 
that  tne  suryey  number  in  suit  was  mortgaged  to  the  plaintiff  when  the  (mortgage)  bond  waa 
produced  in  Court  in  suit  No.  429  of  1895.  In  that  suit  I  was  a  defendant.  I  and  my  brothev 
have  giyen.  written  statement,  Exhibit  2o,  in  that  suit-  I  did  not  mention  the  fact  of  the  mort. 
gage  in  the  written  statement  in  thac  suit  because  I  was  not  aware  of  the  fact  of  the  mortgage. 
The  land  in  suit  'was  purchased  by  my  father  at  an  anction-sale  held  for  default  of  payment  of 
assessment  and  the  defendant  was  cultivating  the  land  on  payment  of  rent  about  2  or  8  years  be. 
fore  we  gave  the  written  statement  in  1895.  The  land  had  fallen  to  my  share  on  partition.  The 
defendant  did  not  give  me  and  Dhondiram  wheat,  gram,  jowari,  kardi,  kadba  and  two  bullocks  by 
way  of  vasul  in  satisfaction  of  the  bond.  I  was  never  summoned  by  the  Mamlatdar  on  the  applica- 
tion of  the  denfendant  and  I  know  nothing  about  the  application.  I  don't  remember  whether  I 
gave  my  deposition  or  not  in  suit  No.  429  of  1895.  A  copy  is  read  out  to  me  (but)  I  do  not  re- 
member  whether  I  gave  my  deposition  or  not  according  to  it.  What  1  have  staied  above,  namely 
that  it  ie  1^  or  IZ  years  since  Dhondiram  was  separated  and  all  wa^  partitioned  out  to  him,  «• 
true^  O^ly  cloth-shop  to<u  given  to  Dhondiram  (on  partition).  What  is  written  in  my  deposit 
tionin  suU  No.  429  o/i895,  that  no  partition  took  plate,  that  all  immoveable  estate  is  in  my  pro- 
sssssion,  is  not  true,  -  ^ 

Ranu  valad  Narua .  applied   %o  the  Subordinate  Judge   for,  sanction   to 
-profieoute  E(ankatram  facoused-appMc^nt)  and  his  brother  Dhondiram  for  perjury 


affscU 
joint. 


t  ilTitfT  ftwt  IWfhr  (V»»«P7% «!•  asking. 
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»nd  th^  Subordinate  Judge  granted  the  sanction  under  section  193  of  Trdiwa 
Penal  CiKle.  AgVuist  the  order  of  the  Subordinate  Judge  Bankatfam  and  Dhondi-^ 
ram  applied  i<>  the  Sas^ions  Judge  u\»  AhiiudnaijHr  for  the  revocation  of  the  sano- 
lion.  The  S<»««ion8  Judge  confirmed  ,h9ordprHo  fnr  an  Rinkatram  was  concerned  . 
but  amended  it  with  renpi^pl  to  Dhondiram  by  on.'ering  hia  ptcsecution  unde? 
section  '269  of  the  Indian  Fiftnal  Code  for  dishone>itly  making  a  fclse  claim  in  a 
Court  of  Justice.  Owing  to  the  order  of  the  Sessions  Judgfe  two  separate  tria^ 
were  held  by  the  Fir?<t  CI^sh  MagLstrate  of  Shey^raum  who  .  dibcharged  Dhon- 
diram and  framed  the  following  charge  against  Ban katram  \— 

That  yoii,  on  or  <>bout  the  3rd  d»y  of  Deqpmfier,  I896,  at  Shevgaum,  were  exiimined  M  • 
witDMs  in  c#««18^.  429  pi  189(\,  before  the  Subordinate  ^adge  of  Shevgaum  and  being  bound  by 
•aith  to  8p«*k  the  truth  intentionally  ^ve  false  evidence,  knowing  it  to  be  falee,  iCl  foUows  :— 

«'  1.  •  Dhbnairam  livee  separate  from  me.  I  have  only  given  him  the  cloth-shop!  T}wrM  t« 
fio  jp«r/tf ton.'*  ,  • 

"  A\lth<»>nee8trar  lands  Art  in  my^^posaessionatd^ 'manage  them." 

2/  Bimliarly'yoifwere  examined  as  a  witness  before  the  said  ^uborjpUuste^JadgH  Qn '9Sfd 
Mftrehi  1901,  in  case  No.  116  of  1900,  and  you  have  intentionally  given  false  evidence,  kno>*ing 
U  tb  bi  false,  as  follows :-;-      .     ,         *   *  .  j 

«*  I  am  plaintiff's  eldir  brother*"  ('plaintiff  is  Dhqndiram  ).  "  We  live  separate.'  'It  t«  18 
#r  14  vsars  doc^fe  owr  partUiort  took  place,  Mv»^lf  and  Dhondiram  divided  » a  Shale  1808  or 
1809  Dhondiram  was  aged  12  or  13  years.  Dhondiram..  tnanages  ki$  estate  »inu  partitwn,  U 
is  not  true  what  is  stated  in  my  deposition  in  case  No,  i29  of  1895, .  that  .pnly  .cloth-shop  wajl 
fivf a  to  Dhondiram,  that  no  share  was  given  to  him  wd  that  aU  thejmmoveable  property  is  jl)^ 
niy  possession."     ^      .        ,  .     , 

«*  Thst  the  land  in  disputs  had  come  *b  my  shars."      .    .    ,,  v'      '  '■ 

♦♦  That  it  i«  true  which  I  have  stated  that  Dhondiram*  sepaVated  before  12  or  18  yean  a^l 
all'  dlriaion  of  ths  property  was  made."  .       .       i  ^ 

You  hars  thus  delib^i-ately  and  falsely  made  two  contradictory  statements  and  that  sithec 
•f'lhem  is  false  or  one  is  false. 

Soon  after  the  charge  w*w  framed  the  Pii^t  ClaJw  Magistnite:  of  Shevgaum 
wai'tratisfefred  fPom  that  place  to  Sinflramnef.  and  the  -subsequent  prooeedings 
were  held  in  tl>e  Court  of  the  Special  Tir^t  Clasn  Itfagintrate  of^  Ahmednagar, 
who  on  the  5tb  August/ 1906,  todc^down  Kinkatram's  statement,  which  w|ts  as 

fiillows  ;— 

Q._Did  Tou'giTs  your  dep6dtion  (  Exhibit  D  )  which  is-^now  read  out  to  you  in  the  tuh^ 
•rdinats  Judge*^  Court  ? 

A.— Yes,  I  have,  givsn  that  deposition.  .     .-  . 

Q.— A  deposition  (  Exhibit  E  )  is  now  read  out  to  70U.    Did  you  gire  it  f 

A.— According  to  what  I  have  heard  I  have  given.        .     .    ,  ,       .%        ,,.       .     . 

Q.—WiU  you  be  Mi  to  state  th4  reason  why  Jbere  are  discrepancies  in  :the;::alM>ve  twt 
iepositions?  /^  ..    ;     '.      ' 

A.— I.canno4teU.(My)  vakil  win>eU  youonmy  behalf.^  w      ., 

The  Special  iPirst  Class.  Magisimte  of  Ah  medna^^    on  the.ai^t  August. 
190S    found  the  aqftused"  Banieitram,  guilty  9^  ^^^  oflEpnce  charge.d  aud  s^nteMoed 
him  to  sufifer  vigorous  imprisoument  for  thfe^  months  and  piy  a    fine  of    Rs. . 
800  and  in  default  to.mlffe^  further  rijgorous  iippri^ioain^nt  ht  one  month.     The 
Magistr-ite  in  Ws  judgment  marie  the  following  remarks  :-^ 

The  suit  No;  429  wiR  broa^ht  by  an  astigpeo  of  a  paprtga^pe  wherein  thk,  *««uwd,  his  tw^  ) 
K»..4i.tr«  <;>»ivnaraTan  and  Dfiondiram  and  also  the  complainant  were   defendants   (Exhibit  O.  ) 
5j^m  the  eVwTan^^o^^  the  brothers  of  the  accused  (  Exhibit.  L  and  M  ),  his  own  admi^nion  wE*m 
kTwase^n^^L^^  criminal  case  s;S:aihst  IHiondiram^  Exhibit^.  )U    W.  ♦  t**eni.x.| 

il;  n^^l  ftnit  No  115  of  1900  (.Exhibit  E  ),  and  his. statement  m  an    accused   before  ,  Magistrste, 
Ti^tC^^T  JOB^^^^^  there  can  be  BO  doubt    that    he    ^elib3rately    mads'^th's 

L  \?^msnt  to^uffi  tnds  probably  with  respect  to  ths  land  rndispate     Herein  .^hs 

SSSn«fc^msto  havebesnto.set.upapleathatlherQwas  np    partition  betwean  him   and    his. 

k!Kt^?thepwperWw^  1^1    **^*    P^*»  °    P^^!^^^ 
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WU1«  «iil«t  ttwninfttioA  ft  eofy  bf  Iha  slaltintnt  ol  1800  wm  ^irad  to  biiii  knd  &•  llat  flalnly 
•toM  thai  it  WM  not  tra«. 

S  S         S  IS  s  } 

From  ^  fMta  and  oirenlnituioM  hbied  4boT«  there  enfa  be  nb  doTibt  of  tbe  guilt  of  %hm 
Mooted,  tbe  onjj  poieilie  eirouinslftsoe  in  fkTonr  of  tbe  Mbuied  in  iitteAiifttinff  bis  orime  i» 
liat  tbe  ilalemente  were  tnmde  after  a  Upee  of  five  Te4H.  Tbe  first  in  1^  and  tbe  last  in  ISOJi. 
liamooliitHrained  to  obeerre  that  oflencee  of  tbe  kind  are  not  nnoonunob  in  tbete  naitt  tbrongb  tb* 
wiUoeeeof  •bemonej4ending  elate  of  tbe  Marwadi  to  wbom  tbe  accused  belongs.  Tery  few  cdtiS  t6 
tight  tmleee  dgteeted  in  a  Gottt  of  Justice  or  in  a  particular  caie  for  tbe  gratification  of  a  privato. 
mdge.  Complainant's  condtet  in  tbe  case  could  not  but  attraet  notice.  He  is  an  illiterate  an  J 
Ignorant  feasant  and  eeelns  etidently  a  tool  in  tbe  bands  of  designing  persons  iU-dieposed  to  tho 
apoueed.  The  preeent  case  seemt  to  be  one  got  up  from  spite  and  aecueed  well  entrapped  ua- 
•onsoioiis  of  the  dangerous  not  laid  down  for  bim.  l!bere  is  no  question  of  tbe  graTitJr  of  bi« 
offence.  B«t  considering  tbe  lapse  of  time  tbe  statemente  were  made  atd  lecking  ;into  tlift 
•Iroumitanoee  ol  tlig  oaee  on  tbe  whole  tbeiieoused  deserrei  some  leniency  in  awarding  tbe  punl- 
ihaMBt  on  Urn. 

On  appeal  by  tbe  aocnscd  the  SeteiofiB  Jndge  of  Ahmednagar  hatiArg 
had  to  deal  with  the  application  for  the  relocation  ef  ganetion,  mcTed  tho  High 
Court  to  tranaer  the  ca»e  to  iooie  other  Court.  The  cat^e  was  acco]^diD|[ly  trao- 
iferred  to  the  Court  of  the  Seeeions  Judge  of  Poofia,  who,  in  oonfirming  th# 
eonfiotion  and  sentence,  obeerted  as  follows  : — 

It  now  remaiin  for  me  to  oonstder  whether  in  tbe  present  cae4!ttie  ttro*slateme^tf  are  so 
eontradiotorj  as  to  be  irreooudlable,  bearing  in  min4  that  in  such  cases  every  preeuitaption  is  to  bo 
made  in  farour  of  their  being  reooncilable.  I  bav^  oarefullj  read  the  two  depoefilione  made  bj 
the  accused  in  the  two  Civil  suits  and  it  is  clear  that  i!n  the  suit  of  1695  be  intoided  iito  bo 
believed  that  no  partitiOD  of  prupertv  llad  taken  plaoe  between  himself  and  Dbondiram.  Where- 
M  in  bit  statement  in  tbe  suit  of  1900^  he  intended  it  to  be  believed  that  a  partition  of  property 
bad  taken  ^aoe  between  htmnelf  and  Dhrond^ram  19f  &t  18  years  previously.  Tbe  accused  nim- 
•elf  has  not  attempted  to  reconcile  them.  I  therefore  consider  that  one  ef  Uieee  itajements^ 
must  be  fal#s  to  tbe  accused's  knowledge  and  tiiat  iitf  muii  ibte  made  tbn  false  i^atemeaf 
lateationaUy. 

Against  the  order  of  the  Sesi^iots  Judge  the  aooused  preferred  an  applioa<» 
lion  for  retision  under  section  489  of  the  Criminal  Pro<^edure  Code.  The  cas# 
wa»  heard  by  i^  Division  Bench  composed  of  Chandavarkat  and  Astony  JJ.^  wh» 
on  the  4tb  April,  1904,  delivered  the  following  judgment^  ^-** 

CHlNDArABKjfR,  J^r—Tke  petitioner  before  us  was  oonvieted  by.  tha 
Special  Uagistrate,  Firet  Clasis^of  Ahniedna{|ar,  under  Section  198  of  the  Indian 
Penal  Code  of  the  offence  of  intentionally  giving  false  etidenCe  in  a  judicial' 
proceeding  by  making  two  oontradietory  mtaitements,  one  of  w&ich  he  knew  to* 
be  f  «A«e.  The  Sessions  ^udge  of  Poena,  to  whom  tho  petitioner'!  appeal* 
against  the  conviction  was  transferlredf  by  the  orderi  of  this  Couift^  has  Confirmed 
tha  conviction.  We  are  now  asked  to  qnaph  tho  convictioit  under  our  Revi- 
aional  Jurisdiotionr  andf  the  first  grbund  uifged  by  bfr.  Branson  in  Support  of  the 
petition  i»  that  the  two  statements,  one  or  the  other  of  \9hi6h  has  been  helld 
by  the  Courts  below  to*  be  false,  are  not  necessarily  contradictory.  I  am  of 
opinion  that  Ifr.  Branson's  eoutentioii  roust  be  allowed.  The  statem  ents 
were  both  made  by  the  petitioner  with  reference  to  the  questioik  Whether  he 
was  joint  with  br  divided  from  his  younger  llrother,  £^ondiratti.  The  ^^rst 
statement  mado  by  the  petitioner  was  in  a  deposition  dated  the  8rd  DeeemW,. 
l&9ff,  in  suit  Ifo.  429  of  1895  of  the  Stlbordtnats  Judge'ii  Court  at  Shevgaum 
and  is  as  follows  >- > 

•*  Bhondiraim  Rves  separate  from  me.  I  hate  cnly  given  him  the  cloth* 
shop.  There  is  no  partition.  All'  the  aiicestfal  lands  are  in  my  possession  and 
I  manage  them.*' 

The  second  statement  was  made  by  tUe  petitioner  in  his  deposition*  datf  d 
tbe  S8ra  Marph^  190^1^  itt  suit  I$o:  115  ef  1900  of  the  samo  Court  add  is  a«< 

ioUowe  V— 
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^  I MH  {ikinlifiTs  Met  btother  **  (  plaintiff  is  Dhondiram  ).  *'  W«  liva 
Mparake.  It  is  IS  or  14  years  back  our  partition  took  plaoe.  Kfjaelf  and 
Dhondiram  divided  in  Shake  1808  or  1809.  Dhondiram  wu9  aged  12  or  18. 
Dhondiram  has  been  managing  his  estate  since  par&ition.  It  is  not  true  what  ia 
atated  in  my  deposition  in  case  No.  428  of  1885, that  only  the  cloth-shop  was 
given  to  Dhondiram  ;  that  no  share  was  given  to  him  and  (hat  all  the  immo- 
veable property  is  in  my  possession  "  ;  '^  that  the  land  in  dispute  has  come  to 
my  share/  ^  That  it  is  true  what  I  have  stated  that  Dhondiram  separated 
bcrfbre  12  or  13  years  and  all  division  of  the  property  was  mado/' 

Now  upon  the  statements  oohlained  in  the  two  depositions  and  made  the 
•ubjeot  of  the  alternative  oharge  against  the  petitioner  the  ieamerl  Sessions 
Jtkdge^  who  heard  the  appeal  against  the  conviction,  says  ;-^ 

^'  I  have  oarefully  read  the  two  depositions  made  by  the  accused  in  the 
%wo  Civil  suits  and  it  is  clear  that  in  the  suit  of  1895  he  intended  it  to  be  hell* 
ttved  that  no  partition  of  property  had  taken  plaoe  between  himself  and  his  bro- 
ther Dhondiram,  whereas  in  his  statement  in  the  suit  of  1800  he  intended  it  to 
he  btflieVed  that  a  partiticm  of  property  had  taken  place  between  himself  and 
Dhondiram  12  or  13  years  previously.  The  accused  himself  has  not  attempted 
to  reconcile  theee  two  statements  nor  is  it,  in  my  opinion^  possible  to  reconcile 
them/* 

The  contradiction  then  between  the  two  depositions  consists  in  this— that 
en  the  first  occasion  the  petitioner  stated  in  etfecG  that  there  had  been  no  par- 
tition between  him  and  Dhondiram,  whereas  on  the  second  occasion  he  stated 
that  there  had  been  one.  But  unless  partition  in  a  Hindu  joint  family  is  evide- 
nced by  a  deed  (und  in  this  c^ise  the  petitioner  in  his  first  deposition  distinctly 
stated  that  there  was  no  deed  relating  to  the  separation  between  him  and 
Bhondiram^  it  has  to  be  inferred  from  the  acts  and  mutual  dealings  of  the  parties. 
As  observda  by  Mr.  Hayne  in  his  Hindn  Law  "  Numerous  oitcnmstauoes  are 
•et  out  by  the  Nittive  writers  as  being  more  or  less  oonclnsive  of  a 
partition  having  taken  placts  such  as  separate  food  dwelling  or  worship  ! 
separate  enjoyment  of  the  property  ;  separate  inoome  and  expenditare ; 
business  transactions  with  each  other  and  the  like.  But  all  these  circumsiiances 
are  merely  evidence,  and  not  conolusive  evidence,  of  the  fact  of  partition".(l)  In 
•uch  a  ease  a  man  may  well  think  and  say  as  an  inference  of  law  from  thotfe  acte 
«nd  cironmstances  that  there  is  no  partition  and  on  a  subsequent  occasion  he 
may  change  his  view  as  to  the  legal  con^equenoe  of  those  acts  and  dealings  and 
draw  a  contrary  inference.  Because  he  took  one  view  of  the  faocs  on  one  occas- 
ion and  a  directly  opposite  view  on  a  subsequent  occasion  it  does  not  and  cannot, 
in  my  opinion,  necessarily  follow  that  he  has  perjured  himself  by  makmg  con- 
tradictory statements.  The  statemente-aro  contradictory  only  so  far  as  the  man's 
conclusion  or  epinipn  6n  the  foots  goes.  But  the  law  does  not  punish  a  man  as 
a  perjurer  because  he  has  changed  his  opinion.  It  is  often  a  nioo  question  whai 
is  enough  in  point  of  law  to  constitute  partition  in  a  Hindu  joint  family  and  our 
Courts  aftbrd  instanoes  of  cases  where  upon  the  same  fact^  one  Judge  has  held 
partition  proved  and  another  Judg^  h<is  held  otherwise.  When,  therefore,  a 
wftoess  deposing  on  oath  states  on  one  oooasion  that  there  was  no  partition  and 
^en  another  states  thmt  there  was  one,  he  must  be  presumed  to  be  stating  not  a 
fMi  as  to  which  there  can  nossibly  be  no  two  views  but  his  own  impression 
«f  the  legal  oonsequenoes  ot  the  relations  between  the  coparceners  in  a  Hindn 
ilunily.  . 

So  far,  therefore,  ae  the  oontradidion  attributed  by  the    le^rnH  Sbniiiions 

(1)  Ib^M^i  WnOm  Law,  p.  «M  (Sib  Edn.).  ~        ' 
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Jddge  to  Ihe  two  stA^^eroenls  of  the  p^lUion^r  opnaittA  in  i^efttatum  ef  pnrti  , 
(iou,  the  conviction  cannot,  in  my  opini*)n,  stami.  It  is  a  wejj  known  ruU  o* 
law  applied  by  efniiient  Ju<lg9H  to  caiies  of  perjury  arising  cut  pf  contradictory 
stiitenfentK,  that  the  Court  dealing  with  theiq  sl^ould  not  oonvict  unli-M  .fully 
Hatitfied  that  the  t^tabementa  are  from  every  point  of  view  irreconcilable,  Jac4 
if  the  contni^diction  con^iAtsi  in  two  statements  opposed, to  each  pcher  as  to  fpati- 
ter4  of  inference  or  opinion  on  vibioh  a  nan  may  take  one  view  at  one  time 
and  a  contrary  view  at  another,  there  c^n  h^  no  (lerjiuy.  unle^H^  he  h^d  on  oath 
mated /acft  01)  which  hin  fir^t  ntatement  yi^  ba^ed  au(j  thiQn  denied  thol^ 
fatii  on  oatb  on  a  subttequenjt  occa^ioii. 

The  qne<<tion,  therefor,  in  v^hether,  apart  from  th^  petitioner's  oontradi* 
etory  vtatementa  lui  to  partition,  he  has  stated  any  fact  in  his  fir«it  ^eposi^ion 
which  he  denied  in  his  necond  deposition.  I,  therefore,  tMrn  to  the  statemenu 
of  f'ict  contained  in  the  ^rsv  depcHition,  ho  far  an  they  were  mi^ie  the  sflbjept  fif 
the  charge.  The  first  utatement  of  fact  then  i8  : — '*  Dhondirain  lives  separate 
from  me"  That  statement  is  not  denied ^but  re-afilrmed  in  tjie  second  aepoai- 
tion.  The  next  is  : — "  I  have  only  given  him  the  cloDh-shop'*.  Th*^t'  noaoubt 
appears  at  first  as  if  it  were  depied  in  the  second  deposition,  Ji>i)t  iherp  again  i> 
is  not,  aA the  deposition  shows,  a  denial  thit  the  cloth-shop  ha<l  been  giv^^i|p 
Dhpndirofu  bun  a  denial  that  do  .paftitiot^  had  taken  place.  The  statement  in 
the  .second  dept^dition  is  :— "  It  is  not  true  asi^tated  in  the  depoM^tion  in  suit  No. 
429  pf  1895  that  only  the  cloth-Hhop  had  be/en  given  to  Dhondiram  aiiJ  t^ai 
ho  partition  had  taken  place."  The  thircj  statement  of  fact  in  the  firnt  'de|iosi- 
tion  was' :  --•'  All  the  ancesiTal  lands  are  iy  my  posseMsion  and  I*  munn^e  them.^' 
The  lit^tement  in  the  8ubf>equent  deposition  i^as  :7^''I^t  is  not  true  what  I  stated 
in  my  deposition  in  caie  N.*.  429  ot  1895  that.^....ali  the  immoveable  protierty 
i«  in  my  p*89i«ssioQ."  I  cannot  understand  how  these  iwo  scateinents  are  neoetf- 
Marily  contradictory.  In  the  first  dep«)8ition  the  witness  epoke  of  "  sncestral 
landts*^  only  and  coated  th^it  they  were  in  hia  posH<is^ion.  In  the  second  ^epOMi* 
tion/  he  is  asked  about  **  all  the  immoveable  property  '  -—a  wider  te{rm  thaa 
mere  iand)i-*and  he  says  '/  it  is  not  true  that  all  the  imm^pye^ble  pronerty  js 
in  iiiy  possession.  "  The  ance^Jj^M  lauds  may  be  in  his  pOK^esston  and  yet  at 
the  saili>e  time  he  may  not  be  in  po)M<ession  of  all.  the  imuioTab\e  property  but 
only  6f'8one,  i.e.,  the'iands.  It  is  not  found  by  the  Courts  bdow  tha^  the  ;m^o- 
Veable  proj^erty  consisted  only  qf  lands.  Moreover  the  second  (jlepoaition  showa 
that' the  family  had  immoveable  property  besides  lands.  There  the  petitioner 
state  I  : — '-'Three 'fialds  a»id  iwo  debtors,  tjie  Jaghirdar  and  the  t^eshpand^, 
are  joint.  The  house,  c£q;>  js  not  joint/*  4e  hud  stated  nothing  about ''tlje 
liousc,  &c.**  in  his  first  deposition. 

The  I'lst  statement  which  wa«  made  the  si).1^jept  of  the  oharge  is  containii(l 
in  the  s'jc  md  depo^itipu.  '  It  is  as  follows; — 'The  jlui^d  in  dispute  had  come  to 
my  share."  :■'■■"  | 

Tni.s  is  said ,t^  he  contradicted  by  the  ptiti^ners  previtms  statement  :-^ 
"All  the  ancestral  lands  are  in  my  t>t>ssessiou  and  I  irjanage  them.?' 

But  where  is  the  nec^nsiry  contraiiotion  between  the  two?  In  the  form* 
f*r  ke  is  sp'^king  of  the  land  in  dispute  hnving  fall 'u  to  his  share,  whereas  in 
^he  latter  he  is  i^peakihg  of'th-it  and  ilie  other  landa  being  in  his  possession  and 
manageiUHnt.  The  two  statements  relate  to  tWo  ditferont  things — ^tha  fi>rmer 
stat'ement  to  his^tit.le^  i.  e.,  to  the  land  having  fallen  to  hi^  share  at  the  parti* 
pIqu  ^  th^  U\tte^  to  his  possession,  which  is  distihct  from  title. ' 

But  jt  was  ur^ed  bef«'ie  us  by  the  Oovert^ment  Pleader  ifl  snpp4)rt  ofth« 
eonvietiuu  yUa^  the  petitioner  himself  bad  not  attempted    tp  '  reeoneile  the  tif^ 
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Jkitii/t^men^^^t;if7i/#  failure  to  reconcile  them  i«  fatal  to  his  case.  It'^  the  duty 
^of  the  Court  to  see  whetherrtjie  •tatemeiits  can  ba  reconciled  or  not.  The  accljisv- 
4kJ  in  a  criminal  case  i»  merely  on  the  defensive  and  unletw  there  is  any  po«tire 
admission. of  a  fiict  by  him,  any  omisi^ion  on)j|ii«  parr,  to  explain  what  indeed  can 
ba  eiplaiopd .without  his  ex^naiion  should  not  be  pressed  against  him.  When 
llie  states  •  in  r  his  second  depexition  that  what  he  stated  inhist. first  wks  not  true, 
he  n^usti be  taken  to  have  substantially  meant  that  his  dental  of  the  relation  of 
separated  Qsparbe|i|9ry  betn>een  him  andthib  brother  was^tipt  ttue  Thnt,  as  I 
hams  observed  already,  beaors  on  the/que-Htiou  whether  they  wer^e. divided  or  not 
in  point  of  law,  it  it>  a  mAi^er^of  opiuiQU^and.^s  ^uch  c^i^Aot  be  made  tbebafris 
of  a  conviotion  for:perjury. 

Under  these  circumiati^n^es,  I  think,  we.are'bound^to'ittterfere  in  revision. 

The  Roused  ha^l^en  4(;onvict^d  by  the  low«r<C/ifurt><  ujMin  the  sole  fact  that   his 

statement  conta^pp^jj  in  his  two  depositions  are  contradictory.     As  wa^  conced* 

•d  at  tlie  Bjir.by^the  tei^ned  Qqvernment  Pleader  before  us,  there  is, no  evidence 

beyond.the  statements  charged  to  support  the  ,€onviction  .and  none    has   b^en 

jelied  upon  by  the  ^Courts  below.  The  sole  and  .whole  qiiestipu  is — are4;he  state>- 

ments  forming  th^  subject  of  t^e  charge  so  coUV^adiotory  tlmt.one  or  the  other 

.of  them  iDtist  be  if^et^sarily  false  ?    Ine, answer  to  that  quest^ion  deiieuds  upoti 

^he  constniction .to  be  put' upon  the  t^o  doposil^ms  fnnh  which   the  HtAtements 

are  ti^en  and  their  cdnstf notion,  as  indeed  the  construction  of  uliy  document,  is 

a  question  of  law^^  not  of  fact.    -To  say  that  the  two   C^^urts   have   found   ujwn 

iacts  is  to. Ipse  04ght  of  ^he  qomn^nn  rule  of  law  thatwhere  }qu  hnve  to  construe 

«  document  .or  4f)cuntei)Xs  to  inlier.a  fact,  the  coiuitruction  is  one  for   the  Judgei 

not  fcjr  th»  jury .;  and  in  the  piesent  case,  the  evidence  offperjury  tK>lely  reuting 

upon  the  interpretation  of  the  accused's  deiH^sitions  auid  a;corrf,c''  iuterpretintion 

;of.tfaem  showing  no  qepeHitary  contradiction  between  the  two  jtateineutt^  charged 

as  ccittliradictory,  in  in}'  opinion,  there  is  no  leg^l  evidence  to.t>ustain  the  cnrnvio* 

lion.    In  other  words,  there  is  no  evidence  to  go  befoi:e  a  jury.     My  <x>Dclusion 

Jthat  thex^ouviction  in  this  case  must  bo  set  asido  by  410  menus  involves  a  depar* 

tJUre  fropi  the  practice  of  this*  Court  which  i^as  a  general  i;ule  iiot  tjo  iute^-iere  in 

rex'ision  with  findings  of  fact  ba.sed  ujjNon   apj^reciation  of  evidence  hy  a    lower 

Court.     It  is  not  correct  to  say  that  time  la\V  us  laid  down  in  t^ie  Criminal  Proo«i- 

dure  Code  gives  us  no  power  Jbo  go  into   evidence   in    revision.     We   have   the 

])0>aer,  but  this  CJpurt  has  ^  a  matter  i>f  |]|raoUce  held  that  it  will   |iot  go    into 

.evidence  as  a  rule,  4>ut  will  interfere  only  under  special  eircumj^tances  or  where 

there  is  an  error  of  law.    The  analogy  drawn   fiom  second  appeals  in  civil  cases 

js  beside  the  que^ion  wh^n  we  are  deahng   with  a  criminal  isase   in    revision. 

jBut  }^owevje.r  that  be,  I  procc^ied  in  this  case  up^m  tJie  ^elj    i:eqpgni«ed  principle 

that  th?re  is  an  error  ot  law  where  a  lower  Court    in  convicting  ah  accused  per- 

>pn  has  mislead  a  document  pr  dopuu)en.ts. 

For  these  reasons,  deetoing  it  utinecc.tssary  to  qpmtider  ^ihe  other  point  of 
Jfiw,n^ised  l^y  Mr.  Bransoi^  I  anipf  i^pinion  that  the  Qonyiction  and  sentence 
tn^bt  be  set  aside  and  the  QOou«ed  afquitte4. 

A^TOK, /(F.  :-r-X  fio4  O^ise^in  tb0  uiifQ«tu,nate  position  of  being  unable  to 
coqcur. 

^eioie  asjped  Jbo  diRtiirb  iQ  revision  a  finding  of  :^ot  an  yad  ^t  by  the 
Mapstrate  and  alsp  fey  Ihe  Sess^tms  J^dge.  The  rule  of  pn^ti  e  w  '«h  ordi* 
iianly  debars  M»  reoppnipgqueiitions  of  taot^  when  no  appeal  lies, « zoep**'  on  some 
ground  of  law  and  in  .<>.rder  to  ;remedy  a  cl«ar  miscarriage  of  justice  as  b  ^  n  often 
affirmed.     See  the  rertiarks  of  Jsrdiue,   J.,  in    (^u^n-J^iH^ress   v.   ^h^jmW, 

~   (I)  (1890)  14  Bom.  331  at  ^^  S4*i.  ^'  *^         ''^^^ 
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The  qqeflftkm  wh^tlMr  we  are  to  df^partrfrom  that  inle  when  no  Terj  eitceptiotipl 
^ounde  eci»l,  and  <m  no  fixed  principle,  seems  to  me  one  of  importance. 

If^ire  tuffer  eaceptionti  to  swallow  this  rule  we  shall  be  grantiQg  tho 
second  appeal  which  the  Legislature  forbids  ;  and  we  must  entertain  such 
''  appeals  i)y  way  of  revision  "  under  disadvantages  so  sorioua  that  it  may  ^well 
be  doiibted  whether  we  are  likely  to  arrive  at  a  uearer^approxituation  to  tha 
truth  thflti  tfaataiTived  at  by  the.Ceurts. below. 

There  exints  an  ineviuble  tendency  in  nuch  secend^'^appaals^'to  eHminal^ 
the  advantage  which  the  pdrty  on  the  side  of  truth  has  and  to  which  that  P*<^7 
in  justly  etititted^  from  the  demeanour  of  witnesses,  from  the  mode  in  which 
4kny  attitude  is  taken  up  or  changed,  and  from  the  local  colour  |and  unrecorded 
nUnutvoB  which  give  a  flHVOut  to  evidence,  a  flHVour  which  1[>ecomes^  imperoep- 
.4ible  in  second  appeal.  In  the  endeavours  to  remedy  a  particular  ?tniscbicf#  a 
larger  evil  becomes  thus  introduced,  llie  further  (he  trial  of  issues  of  fiMt  is 
removed  from  the  real  venu4  and  the  more  desperate  the  situation,  the  greater 
the  risk  of  recklessness  in  the  in8truclions  upon  which  a  Court  is  Asked  to  disbe- 
lieve  witnesses  who  may  happen  to  be  truthful :  and  tendency  increases  to  treat 
tha  «*videnae  of  witnesses  who  happen  to  be  in  iiftct  trustworthy  as  if  they  are 
unworthy  of  credit  unless  corroborated  to  the  extent  that  is  looked  for  in  the 
testimony  of  criminal  aoot>m pi  ices.  The  appiehension  thus  engendered  and  the 
diMouragement  caused  to  (  already  reluctant  )  witnesses  of  facts  to  ^ive£^Ti« 
dence  must  constitute  a  serious  hiudrunce  to  the  administration  of  justice. 

A  Court  of  appeal  has  to  contend  with  t^uch  disadvaBtages^tbut  in  a  lesser 
degree,  and  it  does  so  in  pursuance  of  a  duty  imposed  by  the  law.  A  Court  of 
revision  which  undertHkes  a  fresh  adjudication  as  to  the  fasts  when  no  a^ipeal 
lies,  undertakes  a  self-impofcd  task  under  oondttions  Sur  less  favourable  to  the 
elucidation  of  the  truth  than  those  which  exist  in  a  local  tribunal.  Moreover  th« 
truth  being  often  known  to  a  much  wider  circle  than  the  parties  and  ^  witnesses 
themselves  the  effect  of  a  misttike  in  ei4imattng  truth  is  not  confined  to  the. 
mere  miscariage  of  justice  in  a  particular  case.  The  effect  is  moie  farraaching 

I  will  therefore  stnte  at  greater  length  than  would  otherwise  have  been 
necessary  my  reasons  lor  holding  that  the  present  case  is  not  one  calling  for  the 
interference  of  a  Court  ot  revision. 

On  the  3rd  December,  1896,  the  petitioner  Bankstram  Lachiram  Marwadi 
as  a  party  witness  in  t»uit  Ne.  429  of  1895  in  the  Court  of  the  Subordinate  Judge, 
of  Shevgaum  said  on  solemn  aQirmation  :— - 

''  Dhondiram  lives  separate  from  me.  I  have  orly  gvven  him  the  cloth-sboj^. 
There  k  no  partition.  All  the  ancestral  lands  are  inimy  possession. iind  I  kbawike 
them." 

On  the  2ard  March,  1901,  as  a  witness  in  suit  No.  116  of  1900  i»  the 
same  Court  he  said  on  solemn  affirmation  : — 

*'  I  am  plaintiff  Dhondiriim's  elder  brother.  We  live  separate.  It  is  18 
or  14  years  back  our  partition  took  pince.  Myself  and  Dhondiram  divided  in 
Shake  1808  or  1809  (  A.  D.  1886  or  1887  ).  Dhondiram  was  aged  12  or  IH. 
Dhondiram  manages  his  estate  since  partition.  It  is  not  true  what,  is  stated  hi 
my  depositibn  in  case  No.  429  of  1895,  thiit  jjonly  doth^shop  was  given  to 
Dhondiradli  that  no  share  was  given  to  him  and  that  all  the  im.moveable  pro- 
perty is  ih  liiy  possession.  That  the  land  in  dispute  had  come  to  my  share. 
That  it  is  true  which  I  have  stated  that  Dhondiram  separated  before  12  or  18 
years  add  all  division  of  the  property  was  made." 
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The  First  Class  Magistrrtke  Mr  Mirikaf  who  triccl  tfrii  eaw,  ootifte*«d  the 
|)^ti tinner  iiod-^r  an  alternative  charge,  in  wWch  the  ab6fie  stateoientc  Are  set 
out,  being  obnvinced,  on  the  evidence  addiic<)d.  that  in  6t)e  or  olherof  the  s4id' 
Iwo  judioial  proc^ings  the  petitioner  had  iiitentionalf^  given  fake  eVidenoe 
by  makiBg  s  false  statement  which  he  knew  io  be  false. 

In  coming  to  that  oonclnsion  the  Magistrate  based  his  deeision  upon  the 
iBvidence  snthhiarized  in  his  judgment.  It  will  b^  observed  that  this  evidence 
is  not  cbnfifabd  to  any  apparent  irreconcilability  b^tweeif  the  evidence  given  hf 
the  petitiou^t  on  the  two  occasions. 

The  evidence  included  th^  further  tftartements  of  the  ^titioner  himself 
%^hen  fulj  (i|)nortuntty  was  afFo'Med  to  him  to  feconoile  hh  contradictory  deposi- 
tions. The  Magintrate  took  int6  consideration  the  ctAmrostanoes  tknder  which 
pe^itionef  gave  hli  evidence  i^  each  of  the  two  civil  Suits  as  the  Mi^gistrate  was 
entitled  to  dd,  for  as  remarked  in  Edgingtcfn  r^  FitimaurieeW  cited  quile  re- 
oently  in  adecisioii  of  thi^  Coiirt,  the  history  of  a  case  is  to  be''  looked  to  in 
kes{ting  the  truth  ,oir  falsity  or  animus  of  a  siaieitaent. 

llofeover  tU(^  petitioner!8  pleader  had  at  itHf  trial  sffongly  urged  that  t^he 
(flovisa  ia  s^tien  ISSI  of  the  Evidence  Aok  (I  of  1872)  applies  to  the  &ots  and 
oifcumstancea  of  the  case,  Is  contention  which  is  wholly  irrelevant  if  the  pett« 
Itoner  did  not  inctiosinate  himself  by  tbeT  amswers  he  gate  in  his  de^ition  in 
the  lattef  sail. 

The  Session^  Jodge  canMT  to  the  cionelusien  tha4  it  is  clear  tltmt  by  Ikis 
•tatenientd  in  the  earlier  suit  ftie  j^titioner  ioletkled  il  to  be  beliis^ed  that  no 
partition  off  property  had  takeir  p\%oQ  between  himself  and  his  brother  Dhondi- 
rlHn,  wheteas  in  his  statement  in  the  later  suitl  he  intendiad  it  to  be  believed 
that  a  por^tttioB  had  taken  placi<&  18  or  14  years^ptetiously. 

So  tie  wing  the  general  pfurport  of  the  statenrents^  of  petitioner  on  the 
Iwe  oocaslons  he-  poin%i  out  thflit  the  accused  has  not  attempted  to  Reconcile  them 
idd  considers  it  is  not  possibt^  to  reconcile  them.  It  may  oe  presflmned  that  tfate 
Se^fiions  Judge  meant  irreconcilable  ch  tkey  sfcmct,  bl^'tuse  it  isdifficult  to  con- 
oeive  how  any  t#e  ebtliiradictoi^  statements  can  possibly  be  iVreconeilable  if 
the  same  Words  use^  in^  eiaoh  a*re  treated  as  used  in  a  dUiTerent  sentfs  in  each 
S<tt6emeiit.  The  SliMsioba  3n^  goes  6ii  to  say, ''  I  tberefbre  consider' that  ope 
•f  th«*se  stMements  must  b^  (kise  to  the  aoeused^s  knowledge  aiiyi  that  he  mmt 
luHfe  madd  OiefaUe  (AaUm^Ht  inteniionaUy/^ 

That  is  deafly  a  findfing  of  fact.  Even  if  that  finding  had  brett  based 
VLpifn  the  contradfiction  betweett  the  de^itions  of  the  accused  no  atltostidil  of 
construction  of  documents  would  arise,  for  the  deposteions  are  merely  Ihe  judi- 
cial proof  of  th^  oral  evidence  given  by  the  petitioner  in  the  two*  jtidSbial 
J rooeedinss  referred  to  iti  tlie  charge.  But,  as  already  pointed  ont,  that 
nding  of  fiEMTl  that  the  petiliibner  in  one  or  other  of  the  said  two  civil  suiVs  in« 
teOtionally  gate  fahe  evidiekiols  h  based  not  only  on  tbepntnc^/asi^  coptradic* 
iten  in  portions  of  petftioh^r's  depositions  set  out  in  the  charge,  but  also  upon 
other  evideatisr  reoorded^  Whether  that  finding  of  faet  ia  supported  by  tkfe 
evidence  is  »  matter  of  appreciation  of  evidence. 

**  It  itf  only  in  very  exceptional  case*-  that  thii  Court  sittitog  as  a  CourU  el 
Xevision  dealg  with'  questions  of  evid'enoe,  and  disturbs  or  supplements  the 
finding  of  a  lower  Cotirt  on  a- question  of  foot— QUsstv-^mprssr  v.  SkelA  Saheif 
Badrudin  (3).  It  will  dp  >o>  in  the  interests  of  justice,  where  the   inquiry   in* 

-4« 
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**<«  lowii#  Cn«ri  hnf  beffi-faulty— iTc^iH    Krishna   v.  RLiBsick    LaU(^,^  tiei' 
Bkawoo  Jivaji  v.  Mulji  liayal  (*). 

"Section  419  of  the  Criminal  Procedure  'Co<i'^  provides  that  the  Hii(h  Conr^ 
iti  revirion'may  (mibiect  tocefUiii  liinitaiions  not  neoes^^ury  now  lobe  dwelt  apnn> 
in  it.9  discretiim  exercise  wny  of  th<>i  powers  donferre<V  ^n  a  Court  of  appeal.  Th^  ii^ 
te'rference  of  the  Bi^h  C«>urt  in  reyinion  is  nottherofore  limited  to  inattersof  law; 
bnt  n  is  fuUv  competent  to  this  Court  to  ea^r  into  ixWitters  of  fact  if  it*  think« 
fit.  Oa  the  ot.h^r  Mnd  it  is^nbt  Wund  to  go  into  evidence  if  it  does  not  think  filj 
and  the  qn  ^stion  is  where  should  it  exercise  this  di«<cretionar^  power  and  wheMi 
not.     Cle'trly  the  mere  appIi(^tioti  of  a  party  to  examine  the   evidence  in   anj 
case  would  not'be  a  »uffici«n^  ground  for  doing  so.  Section    'W&f  which    mak.et 
it  optional  with  >he  Court  in  I'evisioti  to' hear  parties  or  thoir  pleaders,  renders  iKia 
({uite  clear.  Indeed*,  were  it  otherwise,  there  would  virtiiAily  he  a  second^*  appiaf 
on  facts  in  every  cmko  in  whicK  the  parties  carine  np  to^hik  Court.    This   i/e    do" 
not  think  the  Legislature  oouM  have  intended.     There  nuHt    ajipoar  npon   th^F 
face  of  the  judgment  or'ord'er  complained  of  or  of  the  recdrd  some^onnd  (which 
need  not  always  be  aground  of  law)  to   indude   this  CoiiH  to   thiilk'^that   (M 
evidence  ought  Lo  be  exaVnined  in  or<ler  to  see'  that  there  has  ba>n    no    failure 
of  juMM:«e.  Where  there  is  no  such  gbolidd^  thc^'  f>ractioe  has    been  to   limii   (k^ 
interference  in  revision  t'6  mitters    of    law,"    Keskah  .  Ghunder'  Roy   ▼.  jlJblbl 
Metey  (1)  where  th4  cases  f^t*N(jbin  KrUhfKd  Mooksrye  v.  Russick^LiU  LnkaW*, 
JtOiil  V.  Riiikardson  (8^  ;  Queen'Empr€$8  v  Shekh  Sakeb  Bcuirwtin  W^Bhawbc ' 
Jiv  tji  V.  iValji  DayrU  v5)  ,  and  Qti^n-Empresa  v.    Okagan    Dayaram  m  ar« 
cited  as  authorities  for  the  above  view  of  the  law  and  practice. 

Theactuul  words  uped  in  section  4fi9  of  the   Cr(minll1    Procedure    Co1# 
(V  of  1898)  ai'e*  "  the  Hfgh  Court  may'  in  its  diecretion  eleroiite  anj'  of  th% 
powers  conferred  ona  Court  of  appeal  byVectioni  1^5;  423^  426,  4S7    aud  428 
or  on  a  CourC  hy^seotiofi  338."  In  ntfbe  of  bhese    cited  sectrons  k.  any    pow«r 
conft^rred  to're'of>en  findings  of  fadtr,'  but  it  may  be'ififerred   that  the   pow«n 
actually  conferred  by  th<^se  section^  hte  to   b*   ixeroised   ii^  a^sorilance  with^  * 
and  subject  to,  th^  otb^r  provisions  of  the  C^e.  It  is  section  4lS'whicb  eowsts 
that  "  An  appeal  may  lie  otl  a  matter  of  fact  as  well  as  a  matter  of  law^  exoapi 
where' the  trial  wtis  by  jtiry,  in  which,  case  the  appeai'shall  lie  od-'a   matter  of 
law  only,"  thils  by  implication  conferring  ori  an  Appellate  Co'tlirta'power  to    re^ 
o|>eh  findini^s  of^f^ct.  OOe  of  the  questions  which  ari8^'inbon8trfftitng0ectioa439 
of  the  Code  is  whether  a  concurfoi]|t  fittding-of   fiiol    by  .tw6  di%rent  Coorl^ 
stands  on  a  low(>.r  footing;  than\,a  iinding  in.  a  trial   by  jury,  and   whether   the 
Legislature  could  have  intended  that  such  aoonourfetit  finding/ where  Jthere  ii 
evidence  to  Sustain  it^  should  be  disturbed.b^  a  Cuucl  of  revision.     For  it  hns 
always  been  conceded  that  tifie  rev>i<{oi«al  jurisdiction  oonfer^ced  b^  Motion  43^' 
oftheGodeis  to  b^exercistfid  with  dn^  regard  to  the  oth6*r  provision*  of  the 
Code  which  forbid  a  Becond'  appeal. 

The  limits  within  which  this  '  C  lurt  will  excTroise  tCI^  disoretti^ii-'  u  le 
disturbing  a  fiaditigVfact  oi!  mtfre  appreciation  of  .evidepoe  were  long  agp 
pointed  otrt.  In  Q^x^em^HJmpfsstyrriifuhKSikeb  Bxirulin'Jy  Cembali,  J.. 
rem  irked  in  the  eourse  of  the  argU'hdnt  :''^Oar  rule  is  that  in  oases  in  vrlxich 
there  is  no  appeal  we  do  no^  WMgh  theevidonn^ordisl^urb  the  Hagintrata's  fin  ling. 
If  we  did  MO,  we  should  be  giving  the  appeal  forbidden  by  laiT.  Ui\  Ur  the  old  Cods 
w«  did  not  deny  chat  w a  had  the  power  of  gfMUg  into 'the   evi<)ence,   bat   we 
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jDtariablj  refused  to  exercise  it,  save  upon  a  question  of  Inw,  e.  g.,  that  there 
was  no  evidence  whatever  to  sustain  a  conviction  ";  and  the  judgment  in  that 
case  says: — *'  The  question  with  which  we  are  now  concerned,  is  whether  Hhe 
circumstances  broght  to  our  notice  in  the  present  case  are  such  that  we  ought 
in  the  exercise  of  our  discretion,  to  reverse  the  convictions  of  the  two  accused 
on  the  ground  that  the  evidence  does  not  support  them.  Hitherto  we  have  re- 
fused, and  we  shall  continue  to  refuse,  save  on  very  exceptional  grounds,  to 
exercise  that  discretion. 

Where  the  question  before  this  Court  exercising  its  powers  of  revision 
under  section  439  of  the  Criminal  Procedure  Code  is  one  of  appreciation  of 
evidence,  the  rule  of  practice  adopted,  so  far  as  I  gather  from  the  decisions  and 
from  such  experience  as  I  have  obtained  on  this  Bench,  is  to  refuse  to  disturb 
a  conviction  when  there  is  legal  evidence,  oral  or  documentary,  to  sustain  it: 
and  I  understood  Mr.  Branson's  arguments  to  be  directed  to  show  that  there 
was  some  error  in  law  in  the  trial  and  that  the  conviction  was  for  one  reason 
or  another  illegal. 

It  was  contended  that  even  though  a  peison  may  have  clearly  given 
Cfilse  evidence  intentionally  in  one  or  other  of  two  depositions  made  by  him,  he 
cannot,  under  the  provisions  of  the  Criminal  Procedure  Code,  be  successfully 
prosecuted  unless  it  can  be  established  in  the  affirmative  on  which  of  the  two 
occasions  his  evidence  was  false. 

The  case  of  Queen- Empress  v.  Mugapa  C^)  decided  by  a  Full  Bench 
(without  any  argument  at  the  Bar)  was  cited  as  authority  to  show  that  in  such 
oiroumscances  an  alternative  charge  cannot  be  framed.  This  use  of  the  ruling  in 
that  case  invites  two  observations.  First,  it  was  intended  to  apply  where  there 
is  no  other  evidence  but  the  contradictory  statements.  Secondly,  that  decisi- 
on was  passed  before  the  Code  was  amended  by  Act  V  of  1898  and  dealt  with 
the  contradiction  between  statements  made  to  a  Police  officer  making  an 
investigation  under  section  161  asd  statements  made  in  a  Court  of  justice. 

Under  the  Criminal  Procedure  Code  then  in  force  a  witness  examined 
orally  by  a  Police  officer  was  bound  to  answer  truly  and  being  thus  bound  by 
an  express  provision  of  law  to  state  the  truth  (section  191.  Indian  Penal  Code) 
prosecutions  became  common  forgiving  false  evidence  when  a  witness  contra* 
dieted  in  Court  a  statement  he  had  made  to  the  Police. 

Such  prosecutions  came  deservedly  into  disrepute  because  they  wore 
oklculated  to  deter  persons  who  had  designedly  or  carelessly  made  incorrect 
statements  to  the  Police  from  speaking  the  truth  in  Court.  The  ruling  inQuMti- 
Bmpreae  v.  Mugapa  d)  dealt  with  such  a  prosecution.  The  law  has  since  been 
altered,  the  word  '*  truly  "  is  now  omitted  in  section  161,  Criminal  Procedure 
Code,  and  the  following  illustration  is  added  to  section  236  : — 

*'  (6)  A  states  on  oath  before  the  Magistrate  that  he  saw  B  hit  C  with  a  club.  Before  the 
Sessions  Court  A  states  on  oath  that  B  never  hit  C.  A  may  be  charged  in  the  alternative  and  con- 
victed of  intentionally  giving  false  evidenoe,  although  it  cannot  be  proved  which  of  these  contra- 
dictory statements  was  false.*' 

Mr.  Branson  contended  that  this  is  an  *'  inapt "  illustration  nnd 
does  not  alter  the  effect  of  the  section  23G  which,  according  to  his  agrumenb, 
does  not  authorise  an  alternative  charge  in  .such  a  case,  hut  if  this  ia  so.  the 
Legpislature  would  presumably  have  amended  section  236  itself  instead  of  merely 
adding  the  illustration  quoted. 

Section  236  is  as  follwes  : — "  If  a  single  act  or  series  of  acts  is  of  such  a 
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nature  that  it  ie  doubtful  which  of  several  offences  the  facts  which  can  he 
proved  will  constitute,  the  accused  may  be  charged  with  having  committed 
all  or  any  of  such  offences,  and  any  number  of  such  charges  may  be  tried  at 
once  ;  or  he  may  be  charged  in  the  alternative  with  having  committed  some 
one  of  the  said  offences." 

It  was  argued  that  the  '*  series  of  acts  "  here  contemplated  roust  be  a 
series  of  connected  acts.  The  section  does  not  say  so  :  and  a  series  of  acts  may 
be  a  series  of  disconnected  acts  or  series  of  connected  acts.  Then  it  was  said 
that  ''several  offences"  means  offences  not  of  the  same  kind. 

We  are  dealing  not  with  section  72  of  Indian  Penal  Code,  where  tfc^ 
"  several  offences  "  to  be  specified  in  an  alternative  judgment  may  well  meaa 
offences  not  of  the  same  kind,  but  with  the  provision  of  the  Caiminal  Procedtird 
Code  as  to  joinder  of  charges. 

Even  the  ^'dietinet*'  offences  contemplated  in  section  233  of  the  Criminal 
Procedure  Code  may  be  offences  of  the  same  kind  as  may  be  seen  by  reference 
to  section  234,  for  it  is  only  when  three  distinct  offences  are  of  the  same  kind 
and  committed  within  the  space  of  twelve  months,  that  they  can  be  charged 
and  tried  at  the  same  trial  except  in  the  cases  covered  by  sections  235,  236,  239. 

A  finding  that  A  has  committed  murder  by  administering  poison  to  B, 
or  stabbing  him,  or  by  drowning  him,  is  not  an  alternative  judgment  under 
section  72  of  the  Irdia  i  Penal  Code,  but  a  judgment  that  A  has  committed 
one  offence  of  murder  by  one  or  other  of  the  said  three  different  acts. 

So  a  frndi  i^  that  A  has  committed  the  offence  of  intentionally  giving 
faUe  evidencH  in  one  or  other  o '  two  depositions  absolutely  contradictory  and 
unexplained  is  not  an  alternative  judgment  under  section  72  of  the  Penal  Code, 
thotigh  if  a  separate  o'large  were  framed  in  respect  of  each  of  the  two  depositions, 
there  would  be  several  offences  charged  within  the  view  of  the  Criminal  Proce- 
dure Code  and  the  judgment  might  rhen  be  alternative  within  the  view  of  the 
Criminal  Procedure  Code.  Whether  the  prosecution  elected  to  proceed  upon  one 
charge  framed  alternatively  or  upon  two  separate  charges  would  be  a  matter  of 
form  as  long  as  section  230  remains  in  the  Code  but  if  that  section  be  elimi- 
nated the  remaining  neotions  as  to  joinder  of  charges  would  create  difficulties 
especially  if  there  happen  to  be  an  interval  of  more  than  a  year  between  the 
two  depositions. 

The  addition  of  illustration  (h)  to  section  23G  of  the  Act  V  of  1898  seems 
t.o  showthatinthe  view  of  the  Legislature  section  236  removes  those  difficulties, 
a  view  in  accord  with  the  Full  Bench  dicision  of  ihe  Culcutta  High  Court  as  far 
back  as  1874  in  Queen  ▼•  Mahonied  Hoomayoon  Shaw  (^). 

A  conviction  is  therefore  in  my  opinion  legal  on  an  alternative  oharge  of 
an  offence  under  section  193  of  the  Indian  Penal  Code. 

Then  it  was  argued  that  the  statements  set  out  in  the  oharge  from  the 
two  depositions  are  not  absolutely  irreoonoilable  and  therefore  the  oonviction 
is  bad  in  law. 

That  argument  I  understand  to  be  based  upon  the  decisions  in  Queen  ▼. 
Bidu  Noahyo  (2)  and  Queen- Empress  v.  Ramji  (8),  and  more  especially  upon  a 
remark  of  Duthoit,  J.,  in  Queen- Empress  v.  Okulet  W  :  •'Every  possible  presu* 
mption  in  favour  of  a  reconciliation  of  the  two  statements  should  be  ma- 
de, and  it  must  be  found  that  they  are  absolutely  irreconcilable  before  a  convio* 

(1)  (1874)  IS  Beng.  L.  B.  82i.  (2)  (1869)  18  Beng.  L.  R.  325  (/.  n.).         ^ 
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tlon  cin  bd  had  upon  the  gronnd  that  one  of  them  i«  nece«arily  Wfle."  Thsli 
^remark  occurs  in  an  ethaiistiveJu(^graent  in  which  Duthoit,  J.,  Bots  out  the 
gronndsi  for  hi«  opinion  thaU  "  under  the  law  of  British  India,  it  is  ^ot  necess** 
ary  that  the  charge  shonld  allege  which  of  two  contradictory  stateraentR  upon 
oath  is  false,  but  it  is  sufficient  (unless^  indeed,  some  satisfactory  explanation 
of  the  contradiction  should  be  established)  to  warrant  a  conviction  of  the  odfence 
of  giving  false  evidence  to  show  that  an  accused  person  has  made  one  state* 
ment  upon  oath  at  one  time,  and  a  directly  contrary  statement  at  anotfaer,"(^) 

That  being  the  ^iew  of  the  law  of  British  India  which  that  elaborate 
Judgment  upholds,  a  view  which  the  Legislature  as  already  shown  has  sought 
to  affirm  by  adding  the  new  ill.  (b)  to  8ectiT)n  286  of  the  Uriminal  Procedure 
Code  (Act  V  of  1898j;  it  must  be  obvious  that  when  Duthoit,  J.,  said  •'  every 
possible  presumption  in  favour  of  a  reconciliation  between  the  two  statements 
eh<mld  be  made,"  he  did  not  moan  to  imply  that  it  is  any  part  of  the  duty 
of  a  Court  of  first  instance  (and  far  less  of  a  Court  of  appeal  or  revision)  to 
itripply,  fjib  extra,  an  explanation  whitjh  the  accused  himsett  has  not  suggested, 
or  an  intention  or   kntiwledge  which  the  accused   has   not  claimed. 

Secbion  lOG  of  the  Evidence  Act  (I  of  1872)  enacts  that  '*  when  any  fao* 
IS  specially  within  the  knowledge  of  any  pe^^^on  the  burden  of  proving  that  fact 
is  upon  him/'  and  ill.  {a)  to  that  section  runs  :  "  when  a  person  does  an  ao% 
with  HOtne  intention  other  than  that  which  the  chalraoter  and  circumstances 
of  the  act  suggbSR,  the  burden  of  proving  that  intention  is  upon  him." 

To  make  my  meaning  plain  I  may  refer  to  the  ordinary  rule  in  section 
114,  Eviflen\5e  Acn,  ill.  (a)  that  '*  a  Court  may  prestime  that  a  man  who  is  in 
po.*ses«ion  of  Rtolen  goods  soon  after  the  thefi  is  either  the  ihief  or  has  recei- 
ved the  goods  knowing  the^n  to  be  stolen  unless  he  xsan  account  for  his 
po»sewon.  ** 

But  if  an  accused  person  in  such  circumstances  were  to  offer  no  explana- 
tion and  €iiy  he  had  none  to  offer,  and  a  Magistrate  were  to  convict  him  it 
^^u)\l\{\  surely  he,  to  quote  words  used  by  air  Barnes  Peacock  in  Qiueen  v.  J/tit» 
S'trjiut  Zum^'iranX^l  '*  Iriflirg  with  t.he  adminL^tration  of  justice"  for  an  appel- 
U f  or  a  rrfvisional  Court  to  reverse  the  conviction  because  the  Mngistrate  had 
not.  tiken  into  consiilrrition  some  explanation  not  suggested  by  the  accused 
Wt  within  t.he  bounds  »)f  possibility,  such  as  that  the  accused  may  have  been 
tiypnotis<ed  and  the  stohci  property  surreptiitiously  introduced  into  his  pocket* 

W/littt  the  Court  has  to  con»<ider  is  the  evidence  and  any  explanation  the 
aceu-'ed  -nay  otter,  not  every  possible  explanation  which  ingenuity  may  imagine 
after  the  tria4  is  ove^. 

So  in  H  trial  for  perjury  when  the  course  is  adopted  of  framing  a  charge 
\}  .iiLaiiiinj,'  contradictory  statements  of  such  a  nature  tha  %h*y,  when  taken  in 
<5oml>ina.  ion.  rtisfhive  according  to  the  prosecution  thespe<  ific  offence  of  inton* 
tionaily  giving  false  evidence,  **  it  must  be  matter  of  evidence  whether  the  con- 
tradictory statemenTO  contained  in  the  charge  are  per  i»«  so  irreconcilable  that 
one  of  them  is  necessarily  fal.^e,  and  also  that  the  prisoner  in  mnkin^^  them  in- 
tentionally spoke  falsely  in  regard  to  one  of  them.  This  it.  is  the  province  of 
%he  jury  or  Court  to  determine'* — pet  Motris^  J.,  in  i^tueen  v.  Mahmted 
Hoamayoon  Skaw  W 

At  such  a  trial  it  is  of  the  Xitmost  importance  that  '*  the  accused  should 
have  every  po»»sible  opportunity  of  explaininjjr  the  statements  in   que.»*tiOTi,  and 

<]|  (1834) Ibid,  p.  46.      (2)  (1868)  6  W.  R.  65  at  p.  68  (Cri.  RuL).     (3)  (1874)  13  Beug.  L.  K.,  p.  8S6. 
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of  shoTfinff  that  the  alleged  contradiction  does  not  really  etist  "-^^par  Strachey, 
C.  3.,  in  Queen* Empreaav,  Pur anW — and  any  evidence  as  to  inteniion  of 
knowledge  and  any  explanation  offered  will  form  part  of  the.  evidence  to  be 
weighed  and  appreciated  by  the  Court  which  tries  the  case  and,  where  an 
appeal  lies,  by  the  appellate  Court. 

In  Queen* Empress  v.  BamjiW  Wedderbum,  J.,  cited  Qu^en  r.  Bidu 
Noekyoi^)  as  laying  down  the  principle  that  **  inchart^es  founded  upon  supposed 
contradictory  statements  every  presumption  in  favour  of  the  possible  reconcila* 
tion  of  the  statements  must  be  made."  But  in  that  Bombay  case  the  Court) 
was  dealing  with  the  question  whether  the  impugned  statements  takf  n  as  they 
stood,  in  their  ordinary  meaning,  were  absolutely  contradictory  and  it  caiue  to 
the  conclusion  that  so  viewed  they  were  not  contradictory. 

In  Qneen  v.  Bidu  Noshyoc^)  the  Court  was  dealing  with  supposed  contra- 
dictory statements  without  explanation  or  evidence,  ab  extra,  to  9how  that  the 
words  used  were  used  in  other  than  their  ordinary  sense,  or  that  their  was  no 
such  intention  or  knowledge  as  the  law  requires.  The  statements  were  there- 
fore examined  as  they  stood  to  see  whether  as  they  stood  they  were  so  abso- 
lutely contradictory  that  it  was  impossible  that  both  should  be  rrue  ;  and  it  was 
in  regard  to  such  an  examination  that  Markby,  J.,  observed  :  "  it  is  of  course 
niain  that  before  a  prisoner  can  be  convicted  of  perjury  on  the  ground  that  he 
Das  made  two  contradictory  statements  without  ascertaining  which  of  the  two 
is  true,  and  which  is  false,  every  pretumption' in  favour  of  the  pobsible  recon- 
ciliation of  the  statements  must  he  made." 

Remembering  the  sort  of  prosecution  for  which  the  above  principle  was 
laid  down  and  bearing  also  in  mind  that  it  follows  from  the  very  definition  of 
the  offence  of  giving  false  evidance  (sections  191,  193  of  the  Indian  Penal 
Code)  that  even  where  the  statements  charged  are  per  se  irreconcilable  or 
absolutely  contradictory,  the  accused  cannot  be  convicted  if  he  can  satisfy  the 
Court  by  evidence  or  credible  explanation  that  neither  statement  was  false  to 
bis  knowledge  or  intentionally  false,  the  only  question  which  now  remains  is 
whether  there  is  evidence  on  the  record  to  sustain  the  concurrent  finding  of 
fact  of  both  the  lower  Courts  that  in  one  or  the  other  of  the  depositions  quoted 
in  the  charge  the  accused  intentionally  gave  false  evidence.  Ihat  in  fact  is 
the  true  issue.  Looking  to  the  evidence  before  the  Court  of  first  instance  al- 
ready discussed  in  the  M/«gistrate's  Judgement  it  is  impossible  to  say  that  this 
issue  was  decided  merely  upon  the  contradiction  between  the  impugned  state- 
ments, or  to  say  that  there  is  not  evidence  to  sustain  the  Magistrate's  finding. 

That  being  ho  and  the  question  before  us  being  really  one  of  appreciation 
ai  evidence,  it  would  be  in  acoordance  with  the  practice  of  this  Court,  as  I  under- 
stand it,  to  refuse  to  interfere  ^s  a  Court  of  revision,  and  I  would  accordingly 
decline  to  interfere. 

But  if  we  are  to  go  into  the  evidence,  then  I  would  say  that  upon  the 
evidence  in  this  case  there  is  in  my  opinion  no  room  for  reasonable  doubt  that 
the  petitioner  did  in  one  or  the  other  of  the  depositions  quoted  in  the  charge 
intentionally  give  false  evidence. 

I  do  not  atr.ach  importnnce  to  the  fact  that  the  term  ''  all  the  ancestral 
lands  "  in  one  deposition  is  changed  to  "  all  the  immoveable  property  "  in  the 
other,  the  accused  did  not  himself  give  any  sigmficiince  to  this,  when  reiterated 
opportunities  for  explanation  were  given.  In  1895  he  bays  explicitly  :  "  there 
is*  no  pariin  on  ,  "  in  1901  he  says  ;  *'  it  is  13  or  14   years   back   our    partition 

(])  U«'  >)  All.  W.  N.  39  at  p.  40.  (2)  (1886)  10  Bom.  124  at  p.  180. 

(8}  (186 )}  13  B3Ug.  L,  R.,  p.  326  ( /.  n.  ), 
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took  place;  myself  and  Dhondlram  divided  in  Shake  1808."  In  1895  he  saya 
explicitly:  •*  I  have  only  given  him  (  Dlwndirain  )  the  cloth-shop;  **  in  1901 
he  »aya  equally  explicitly: "  it  is  not  true  what  in  stated  in  my  deposition 
in  casse  No.  429  of  1895  that  only  cloth^^thop  wu»  given  to  Dhondiram  "  ; 
*nd  further:  '*  Dhondiram  separated  before  12  or  13  years  und  all  division 
of  property  was  made." 

Confronted  in  1901  with  thifi  contradiction  he  does  not  sujjgest  that  he 
"was  using  the  same  words  in  different  senses,  or  attempt  to  explain;  on  the 
eontrary   he  says  plainly  that  his  earlier  evidence  was  untrue. 

There  are  the  depositions  themselves  which  by  their  tenor  show  with 
what  intent  the  impugned  statements  were  made  on  each  occasiou.  When  furt- 
her opportunities  are  given,  in  the  course  of  the  ciiminal  prosecution,  for 
explanation »  he  twice  reiterates  (  15th  Maj- and  dth  Aiigusu,  1903)  that  he 
has  no  explanation  himself  to  offer. 

It  is  unnecessary  therefore  to  pursue  further  tho  evidence  discussed  iu 
the  Judgment  of  the  Magistrate. 

The  Judges  having  thus  differed,  the  case  was  referred  to  Jenkins,  C.  J., 
under  section  429  of  the  Criminal  Procedure  Code. 

Branson  with  Oangaram  B.  Rele  for  the  applicant  (  ac-n^^ed  ):— wrong 
construction  has  been  put  upon  th*^  depositions  of  the  accused.  Even  in  his  first 
deposition  he  says  that  he  was  divided  from  hi«  brother  Dhomiiriim.  There 
was  no  division  by  metes  and  bcmnds.  The  three  broth*  rs  divided  the  property 
aooording  to  their  convenience.  Further,  the  wholeof  the  prop  rty  was  not  divided 
because  the  accused  distinctly  says  in  his  second  deposition  thai  twodebtorsand 
«ome  property,  which  could  not  be  partitioned,  were  ktjpt  intact.  It  was  very 
hard  upon  the  accused  to  ignore  the  fact  that  a  long  time  had  elapsed  between 
the  two  depositions  and  that  during  the  interval  c  iron  instances  might  have 
occurred  which  brought  about  a  change  in  his  opinion  as  to  the  state  of  things 
at  two  different  times. 

The  second  deposition  does  not,  as  is  app'^r'^nt  from  the  way  it  has  been 
recorded,  represent  the  real  state  of  affairs.  In  that  deposition  the  accused  is 
referred  to  his  first  deposition  and  ib  made  to  say  something  which  he  never 
said  in  his  first  deposition.  There  is  no  warrant  in  law  to  support  such  a  course. 

Great  stress  has  been  laid  upon  the  inability  of  the  accused  to  explain 
away  the  alleged  inconsistencies  in  his  depositions.  But  there  is  an  explanation 
in  the  depositions  themselves.  If  the  two  depositions  be  read  together  as  a 
whole  the  apparent  discrepancies  vanish  away.  Our  case  has  been  prejudiced 
by  selecting  stay  passages  from  the  two  depositions  and  comparing  thetn 
tof^ether  for  making  out  the  discrepancies.  If  there  are  apparent  discrepancies, 
it  is  the  duty  of  the  Court  to  see  whether  there  is  anything  in  the  case  which 
can  explain  them.  An  accused  person  cannot  be  convicted  simply  on  the  ground 
tliat  he  is  not  able  to  explain  tne  contradictions  in  his  depositions.  He  can  be 
convicted  only  if  the  di«^crepancies  are  iu  no  vrny  reconciable. 

Admitting  for  the  sake  of  argument  that  the  two  depositions  to  t  in 
eoQtradiotory  statements,  still  we  contend  that  there  was  no  necessity  in  the 
earlier  suit  to  put  questions  with  revpect  to  partition.  The  questions  were 
utterly  irrelevant  to  the  pleadings.  Therefore  it  was  not  necessary  to  institute  a 
pompatison  between  the  two  depositions.  Starlings  Criminal  Law,  p.  242.  Thus 
if  the  first  deposition  be  elimiaated,  the  second  deposition  stands  by  itself 
l^e,  aitd  then  there   wf^M  be  nothing  on  the  reeord  to  show  that  it  is  false 
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Farth^^,  to  flu^pntfc  the  conviction  of  the  accn«ecl  some  other  eviiJence  il 
bronghb  oil  the  record.  But  ohat  evidence  was  inadmissible  and  it  w»«  highly 
irregulur  to  ref«r  to  it.  The  evideiioe  cannist!*  of  t^o  8tiitement«  made  br 
Dlioniiiram  and  Snivnarayan,  the  brocherH  of  the  acimsod,  in  the  trial  Af^rain^ 
DhooSiriMn.  There  are  two  other  Exhibit^  one  of  them  in  a  statement  mnde 
bv  theaccuHed  which  ia  in  no  way  niat-nal  to  the  pre?cent  inquiry  and  the 
T)ther  is  the  joint  written  sfcatJenient  filed  by  the  accused  and  his  brothern  in  nuil 
No.  429  of  1895.  It  is  iirtpo^.^ible  to  understand  the  object  with  which  the  written 
Btaternent  was  brought  on  the  record  of  this  trial.  The  members  of  a  family 
may  be  divided  tttill  there  ia  nothing  to  prevent  them  from  fileng  a  j>int  written 
^tatemeiit. 

The  3pesial  First  Class  Migisferate  who  tried  the  case  ha.s  obHervdci  in  hi» 
judgment  that  th«  artcu^ed  has  been  entrapped  and  that  the  complainant  w 
not  the  real  prosecut-or  but  there  are  some  other  persons  behind  the   iscene. 

Our  next  ooutei\tion  is  that  r.he  alternative  charge  cannot  bo  wiHtained. 
Section  230  of  the  Criminal  Procedure  Code  contefnplaf.es  offencei*  ariniug  oul 
of  a  single  act  or  a  series  of  acts.  In  the  present  case  the  two  depo«ition»  wert 
tiot  glv.fu  in  thu  sjime  suit  an(i  were  not  giveii  at  times  which  gorarned  a  «jr- 
iesofacts.  They  were  given  in  twe  ditferent  suits,  which  Were  brought  by 
different  pieties,  wit.h  respect  to  different  causes  of  acti6n.  Sectidn  230  is,  th- 
erefore, not  Jipplicfible  and  the  illustration  to  that  iection  is  not  iti  aCc«>rd  with 
it.  Our  contention  is  fortified  by  the  ruling  Of  the  iFuU  Bench  of  this  Court  in 
Queen- Emprefi^^  v.  Mngapa.W 

Hao  Bak'hlHr  V.  /.  liirtikw  (Government  Pleader),  {6r  the  Cro#rt  *-The 
Btatemenis  eni»»'died  in  the  charge  clearly  KhoW  that  they  are  discrepant,  and 
there  is  no  oxplutiition  offered  by  the  actinsed  with  r^bpect  to  them  though  he 
was  called  upon  by  the  Magistrate  to  do  ho. 

[JknkiNS,  C.  J. ; — If  there  are  discrepancies  they  are  merely  apparenl 
and  the  deposinons,  when  re  id  together,  clearly  explain  thera  away.  Even  in 
his  first  deposition  tho  accused   says  that    he    was    divided  from    his    brother 

Dhondiram.J  ...  ,  . 

The  Magistrate  has  relied  upon  some  other  evidence  to  support  the  convi- 
ction. There  are  his  own  statenients  which  incriminate  him.  They  clearly 
show  that  he  is  not  a  man  who  tells  the  truth.  The  ruling  in  Queen-Empr€»  v. 
Muqapat^)  whs  relied  on  but  it  is  not  applicable  because  one  of  the  statements 
therein  was  made  before  a  police  officer. 

[Jkskins,  C.J. : — That  is  a  ruling  of  the  Full  Bench  of  this  Court  and  I 
am  bound  by  it  ] 

JeKKI^^S.  C.J.: — The  accused,  BinkatramLiohlrarfi,  having  b?en  convicted 
tinder  section  193  of  the  Indian  Penal  Code  of  giving  false  evidence  in  a  jiidiei- 
al  proceeding,  and  sentenced  to  imprisonment  and  a  fine,  has  applied  to  thii 
Court  in  revision.  In  cons^equence,  however,  of  a  division  in  opinion  on  the  part 
of  the  Judges  comp  jsing  the  Bench,  before  whom  the  application  was  heard,  the 
case  has  been  laid  before  me  as  provided  by  section  439  oi  the  Criminal  Proce- 
dure Code. 

The  charge  is  based  on  the  allegation  that  in  two  depositiona,  one  given 
on  the  3rd  of  Deoemder,  1908.  tho  oth^r  on  the  23rd  of  Mdroh.  1901,  the  aocn.*- 
ed  has  made  contradictory  statements,  and  the  case  of  the  prosecution  im  thit 
on  that  ground,  though  it  cannot  be  proved  which  of  these  alleged  oontradicfeo^ 
statements  was  false,  the  accused's  conviction,  should  be  upheld. 

(1)  (18d8)  18  Bom.  977. 
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To  convict  nn  accused  of  giving  false  evidence  it  is  necessary  to  show  not 
only  that  he  has  made  a  statement  whioh  i^  false,  but  also  that  he  either  knew 
or  believed  it  to  be  false  or  did  not  believe  it  to  be  true. 

It  has  been  said  by  very  high  authority,  and  the  remark  has  manifest 
application  to  a  case  where,  as  iu  the  present,  it  is  sought  to  establish  guilt 
solely  on  contradictory  statements,  that  •*  although  you  may  believr  that  on  the 
one  or  the  other  occasion  the  prisoner  swore  what  was  not  true,  it  is  not  a  nece* 
Bsary  consequence  that  he  committed  perjury;  for  there  are  cases  in  which  a 
person  might  very  honestly  and  conscientiously  swear  to  a  particular  fact  from 
the  bf»st  of  his  recollection  and  belief  and  from  other  circumstances  at  a  subseq- 
uent  time,  be  convinced  that  he  was  wrong,  and  swear  to  the  reverse,  without 
meaning  to  swear  falsely  either  time,  "(l) 

It  is  clear  therefore  that  one  must  approach  a  case  resting  merely  on  supposed 
contradictions  with  the  greatest  caution,  and  more  particularly  where,  as  here, 
a  number  of  years  intervenes  between  the  two  statements.  In  this  case  there  is 
an  additional  occasion  for  caution  in  the  motive  and  origin  of  this  prosecution 
as  described  by  the  Magistrate,  who  says  "  complainant's  conduct  in  the  case 
could  not  but  attract  notice.  He  is  an  illiterate  and  ignorant  peasant  and  seeuis 
evidently  a  tool  in  the  hands  of  designing  persons  ill-disposed  to  the  accuned. 
The  preseno  case  seems  to  be  one  got  up  from  spite  and  accused  well  entrapped, 
unconscious  of  the  dangerous  net  laid  out  for  him. " 

The  accused,  it  is  said,  belongs  to  the  Marwadi  class;  but  whatever  he  may 
be,  he  is  entitled  to  demand  that  he  shall  only  be  convicted  of  an  offence  uixler 
the  Penal  Code  on  legal  evidence.  What  then  are  the  proofs  on  which  his  con- 
viction rests  ? 

The  two  statements  are  set  out  in  the  charge  in  the  following  terms:— 

First  $taUment, — **  Dhondirftm  lives  separate  from  me.  I  have  only  given  him  the  doth- 
■hop.    There  is  no  partition.    All  the  ancestral  lan(|s  are  in  my  possession  and  I  manage  them." 

Sscond  statement.—*'  I  am  plaintiff's  elder  brother  "  (plaintiff  is  Dhondiram).  "  We  live 
separate.  It  is  18  or  14  years  back  our  partition  took  place.  Myself  and  Dhondiram  divided 
in  Shake  1808  or  1809.  Dhondiram  was  aged  12  or  13.  Dhondiram  manages  his  estate  since 
partition.  It  is  not  to  true  what  is  stated  in  my  deposition  in  case  No.  429  of  1895  that  only 
the  cloth-shop  was  given  Dhondiram  ;  that  no  share  waa  given  to  him  and  that  all  the  immova- 
ble propertv  is  in  my  possession  ;  that  the  land  in  dispute  has  come  to  my  sharQ.'*  "  That  it  is 
true  what  I  have  0ated  that  Dhondiram  separated  before  12  or  18  years  and  all  division  of  the 
property  was  madop" 

In  the  opinion  of  both  the  lower  Courts  these  statements  were  so  contra- 
dictory as  to  be  incapable  of  reasonable  reconciliation. 

It  is  common  ground  that  in  the  second  statement  the  accused  made  out 
that  there  had  been  a  partition  between  him  and  his  brother  Dhondiram, 
Turning  then  to  tho  first  statement  as  set  forth  in  the  charge,  we  find  the 
following  words  placed  in  the  accused's  mouth  :  "  there  is  no  partition."  Here 
then,  says  the  prosecution,  is  an  irreconcilable  contradiction,  here  are  the 
undoubted  proofs  of  guilt. 

But  to  judge  of  the  true  meaning  of  any  single  phrase  it  is  necessary  to 
see  what  the  accused  said  in  the  rest  of  his  deposition;  for  perha|»  there  may  be 
found  that  which  will  throw  a  fresh  light  on  the  words  which  form  the  subject 
of  the  charge.  Yet  I  cannot  find  in  the  judgment  of  either  of  the  lower  Courts 
any  trace  of  such  an  investigation  :  I  say  this  because  I  fail  to  see  how  the  rest 
of  the  depositions  could  have  been  read  without  its  at  once  becoming  apparent 
that  an  erroneous  construction  had  been  placed  ou  the  accused's  testimony  in 
the  earlier  deposition.. 

(1)  Per  Hohroyd,  J.,  in  R,  y.  ^aclwm  (1828)  1  Lewiji  C.  C.  W. 
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Nowgokigbftdlbuta  fewsenteooesMrlier  in  the  fint  Btateraent  than 
tho9e  on  wnich  the  proaeoution  rely  I  And  this  is  what  the  accused  said  on  th<i% 
ocoasion  : 

"  I  became  divided  fi^m  Dkondiram.  There  was  no  doouinent  made  with'reepeot  to  parti- 
tiOD  then.  My  brother  Shivnaravan  beeame  divided  about  ten  years  s^o.  On  that  occasion  also 
there  was  no  document  made  with  respect  to  partition.  No  memos.,  ito.,  were  made  relating  to 
the  property.  Dhondiram  lives  separate  from  me.  I  have  only  given  him  a  cloth-shop.  No 
divkiions  (i.  e,,,  aUotmente  of  shares)  have  been  made.    Bama  Dhagya  is  my  debtor. 

CroM-ezamination :  I  myseli  am  in  possession  of  all  ancestral  lands  and  manage  Ihem." 

This  toanslation  is  approved  on  both  sides  and  contains  the  so-called 
incriDinating  passage. 

This  then  is  the  deposition  from  which,  according  to  the  Sessions  Judge, 
it  i^  vident  that  the  accused  *'  intended  it  to  be  believed  that  oo  partition 
61  vroperty  had  taken  place  between  himself  and  his  brother  Dhondiram/' 

So  far  from  the  deposition  evincing  the  intention  imputed  to  it,  in  my 
OMinion  it  points  emphatically  the  other  way  .-there  is  a  distinct  assertion  of 
d. vision  from  Dhondiram  andof  division  from  Shivnarayan,  followed  by  the  state- 
.  Tit  that  Dhondiram  lives  separate  from  him.  Here  is  the  clearest  statement  of 
A  k  rition,  While  the  statement  ascribed  to  the  accused,  '*There  is  no  partition^ 
did-  [  stiy  does  not  bear  the  meaning  that  hai5  been  placed  on  it:  the  proper 
reiideiing  is  ••  No  divisions  (i.  e.,  allotments  of  shares)  have  been  made,"  and  I 
say  this  not  only  because  that  has  the  approval  of  the  Court  interpreter^ 
but  also  becanse  it  is  obviously  demanded  by  the  context. 

The  meaning  of  the  pas8aj;e  taken  as  a  whole  is  obvious  ;  it  is  th(tt  there 
has  been  a  division,  that  is  a  partition,  though  there  is  no  document  evidenc- 
ing it,  and  no  partition  by  metes  and  bounds  has  been  effected.  Whether  this 
statement  is  true  or  false  is  not  shown,  and  in  the  circumstances  is  immaterial: 
the  point  to  be  kept  in  mind  in  that  the  conviction  of  the  accused  proceeiis 
wholly  upon  the  assumption  that  there  is  in  this  deposition  a  negation 
of  partition,  which  is  contradictory  of  the  assertion  of  partition  contained 
in  the  second  deposition.  1  have  shown  that  there  is  no  warrant  for  the 
asssumption,  and  with  it  the  justification  of  the  conviciion  so  for  as  it  rests  on 
it  completely  disappears.  The  Magistrate  seems  to  have  seen  a  contradiction 
between  the  statements  ''  All  the  ancestral  lands  are  in  my  possession  and  I 
manage  them  "  on  the  one  hand  and  what  the  aoccused  has  stated  in  his  se* 
cond  deposition  on  the  other.  It  therefore  becomes  necessary  to  examine  the 
second  deposition,  and  when  that  is  done  it  will  be  seen  that  there  are  omitted 
from  the  charge  portions  of  the  deposition  which  materially  affect  those 
included  in  it.  Thus  we  have  this  sentence  ^*  It  is  13  or  14  years  back  our 
partition  took  place  "  :  this  might  be  tsJ^en  to  indicate  a  complete  partition  by 
metee  and  bounds,  but  the  next  sentence,  which  is  omitted  from  the  charge, 
shows  this  is  not  so,  for  there  it  is  said  **  Three  garden  lands  and  two  debtors 
Jahagirdar  and  Deshpande,  are  left  joint/'  showing  that  there  was  not  a  oomp* 
lete  partition. 

Then  I  feel  bound  to  refer  to  another  portion  of  the  depbsition  for  the 
purpose  of  showing  the  unsatisfoctory  materials  on  which  the  eonviotien  is 
based.  It  runs  as  follows  : —  '•  What  is  siuted  above,  viz^  that  it  is  22  or  18 
years  since  Dhondiram  was  separated  and  all  was  partitioned  out  to  him  i« 
true  "  :  now  the  accused  never  had  said  this  ;  he  had  made  the  statement  to 
wnich  I  have  already  referred  as  pointing  to  an  incomplete  partition  ;  yet  this 
ia  a  part  of  that  on    which  the  conviction  ^.was  based.   The  deposition   then 
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proceeds  as  follows:—*'  Only  the  cloth-shop  was  given  to  Dhondiram  (  oa 
partition  J.  What  is  written  in  ray  depowtion  in  suit  No.  429  of  1895,  that 
no  partition  took  place,  that  all  immoveable  estate  is  in  my  possession  is  not 
Irue. " 

But  here  again  the  accused  had  never  said  in  bis  earlier  deposition  what 
is  here  ascribed  tg  him  ,  I  have  already  pointed  out  that  so  far  from  alleging 
that  no  partition  took  place,  he  distinctly  says  that  he  became  divided  both  from 
Dhondiram  and  from  Shivnarayan  :  similarly  he  nevidedbeth  from  Dhondiram 
And  from  Shivnarayan  :  similarly  he  never  said  in  the  first  deposition  "  All 
immoveable  estate  is  in  my  possession  "  :  what  he  did  say  is  **  1  myself  am  in 
posession  of  all  ahoestral  lands  and  manage  them  ".  I  notice  that  in  one  of 
the  judgments  it  is  said  that  no  importance  is  attached  to  this  :  I  oannot  undeff- 
stand  this  it  appears  to  me  completely  to  overlook  the  fact  that  besets 
the  lands  there  was  a  house  and  also  that  in  the  first  deposition  the  cloth-shop 
was  stated  to  have  been  eiven  to  Dhondiram,  so  that  while  it  might  have 
bet«i  true  that  the  ancestral  lands  were  in  the  aocuted's  possession,  it  would 
not  have  been  true  to  say  that  all  the  immovable  property  was  in  his  pos<^e* 
ssion  j  and  thus  there  is  an  obvious  and  most  material  distinction  between  the 
two  statements.  That  this  was  a  distinction  present  to  the  accused's  mind  is 
apparent  from  the  second  deposition  where  he  says,  ''Three  garden  lands .  *  .  are 
left  joint.  House,  &c ,  is  not  joint."  Here  we  find  a  clear  distinction  drawn 
between  the  lands  on  the  one  hand  and  the  house  on  the  other,  though  they 
both  were  immovable  property.  It  will  be  apparent  from  what  I  (lave  here 
said  that  the  second  deposition  was  either  recorded  with  great  carelessness,  or 
the  examination  pf  which  it  purpotts  to  be  a  record  was  cenducted  on  lines 
that  never  should  have  been  permitted,  in  that  it  ascribed  to  the  witness  prior . 
statements  he  had  not  made.  A  more  unsatisfactory  foundation  for  a  charge 
of  giving  false  evidence  there  could  not  be  ;  but  apart  from  this  1  am  clear 
there  are  no  such  contradictions  as  can  form  the  legal  basis  of  a  conviction. 

Had  the  whole  of  the  depositions  been  examined  with  care  c^nd  not 
merely  the  statements  contaiued  in  the  oharge^  I  cannot  believe  that  the  lower 
Courts  would  have  come  to  the  conclusion  they  did,  and  1  have  not  the  slightest 
hesitation  in  holding  that  a  conviction  on  these  materials  was  an  error  of  law. 

In  the  opinion  however  of  one  of  the  learned  Judges  from  whom  this 
reference  is  made  this  Court  should  decline  to  interfere,  and  in  arriving  at 
this  view  he  has  said  *'  Lor^king  to  the  evidenoe  before  the  Court  of  First  Inst- 
ance already  discussed  in  the  Magistrate's  judgment,  it  is  impossible  to  say  that 
this  issue  was  decided  merely  upon  the  contradiction  between  the  impugned 
statements,  or  to  say  that  there  is  not  evidence  to  sustain  the  Magistrate's 
finding  '\  Now  this  ad'iitioaal  evidence  consists  of  Exhibits  L,  M,  N  and  O. 
But  it  is  clear  that  so  far  as  the  Magistrate  rested  his  decision  on  the  two 
first  of  these  Exhibits  he  committed  an  error  of  law  :  they  were,  I  am  told, 
«tetements  by  the  accuf^ed's  brothers,  not  made  on  oath  in  this  case,  and  there- 
fore obviously  inadmissible.  If,  therefore,  the  Magistrate  relied  on  them,  that 
of  itself  would  vitiate  his  judgment. 

The  other  two  Exhibits  were  made  by  the  accused,  but  the  prosecution, 
'when  challenged  could  not  suggest  that  they  had  any  real  bearing  on  the  c^use 
-and  at  most  would  only  show  that  the  accused  in  other  matters  had  been  untruth- 
All.  It  requires  nocit:ition  of  authority  to  show  that  their  admission  for  such  a 
purpose  would  be  highly  improper.  The  result  therefore  is  this  that  fo  far  as 
the  M'igistrate  did  not  rely  merely  upon  the  contradiction  ho  committed  an 
additional  error. 
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But  the  suggestion  that  this  Court  should  not  interfere  calls  for  further 
.notice,  m  it  rests  on  a  train  of  reasoning  which  1  cannot  pass  without  remark, 
though  1  conceive  it  to  be  inapplicable  to  the  circumstances  of  this  case, 

The  powers  of  the  High  Court  are  defined  by  the  Code  of  Criminat 
Procedure  *  and  it  is  there  that  we  must  go  to  learn  what  its  powers  are. 
Section  435  em  powers  the  High  Court  to  call  for  and  examine  the  record  of 
any  proceeding  before  any  Criminal  Gmrt  situate  within  the  Focal  limits  of  its 
jurisdiction  for  the  purpose  of  satisfying  itself  as  to  the  correctness,  legali^  or 
propriety  of  any  flnaing,  sentence  or  order  recorded  or  passed,  and  as  to  the 
regularity  of  any  proceedings  of  such  inferior  Court. 

Then  by  Section  439  it  is  provided  that  in  the  case  of  any  proeeeding 
the  record  of  which  has  been  called  for  by  itself  or  which  has  been  reported 
for  orders,  or  which  otherwise  comes  to  its  knowledge,  the  High  Court  may, 
in  its  discretion,  exercise  any  of  the  powers  conferred  on  a  Court  of  appeal  by 
sections  196,  428,  426,  427  and  428  or  on  a  Court  by  section  338. 

The  Legislature  could  not  have  expressed  itself  with  greater  clearness, 
but  it  has  been  suggested  that  the  Courts  have  imposed  on  the  plain  terms  of 
these  sections  a  gross  which  narrows  the  scope  of  the  discretion  vested  in  the 
HighCourts« 

1  If  we  have  been  entrusted  with  the  responsibility  of  a  wide  discretion,  we 

fhould  be  the  )ast  to  attdm^t  to  fetter  that  discretion,  and  whenever  it  is 
argued  that  judicial  decision  has  deprived  us  of  the  power  that  the  Legislature 
has  given  us  I  recall  the  words  of  an  eminent  English  Judge.  '^  1  desiTe  to 
repeat/'  he  said,  *'  t^hat  1  have  said  before,  that  this  controlling  power  of  die 
Court  is  a  discretionary  power,  and  it  must  be  exercised  with  regard  to  ail  the 
circumstances  of  each  particular  case,  anxious  attention  being  eiven  to  the 
said  circumstances,  which  vary  greatly.  For  myself  1  say  emphatically  that 
this  discretion  ought  Hot  to  be  crystallized  as  it  would  become  in  course  of  time 
by  one  Judee  attempting  to  prescribe  definite  rules  with  a  view  to  bind  oth» 
Judges  in  the  eicercise  of  the  discretion,  which  the  Legislature  has  committed 
to  them.  This  discretion,  like  all  other  judicial  discretions,  ought  as  fiir  as 
practicable  to  be  left  untrammelled  and  free  so  as  to  be  fidrly  exercised  accord- 
ing to  the  exigencies  of  each  case.** 

These  weighty  words  appear  to  me  to  breathe  the  spirit  that  shoukl 
guide  us  in  the  exercise  of  our  discretionary  powers  of  revision.  This  may 
perhaps  increape  our  responsibilities  and  add  to  our  kbours,  but  no  one  would 
shirk  the  (me  or  grudge  the  other. 

The  exigencies  of  the  case  now  in  hand  emphatically  call  for  the  interfer- 
ence of  this  Court,  and  my  opinion  is  that  the  conviction  and  the  sentence 
should  be  set  aside  and  the  accused  acquitted,  and  the  fine  (if  paid)    refunded. 

Though  at  one  time  I  thought  otherwise,  on  further  reflection  I  think  the 
decision  of  the  Full  Bench  of  this  Court  consisting  of  Sir  Charles  Sargent,  CJ. 
and  Telang,  Cf^pdy  and  Fulton,  JJ.,  in  Qneen^Emprew  v.  Mugapa  W  does  not 
cover  this  case. 


(1)  (1898)  X8  Bom.  377. 
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VOLUME  XXIX. 

1904.  JviXy  18.  L  t.  E.  89  Bom.  8fr. 

Before  Mr,  Justice  Chanda^arkar  and  Mr,  Judioe  A^IUm. 
EMPEROR  y.  NADIRSHA  H.  E.  SUEHIA.  § 

€itY  of  Bombay  Municipal  Ae(  (  Bouk  Act  lU  of  1888  )%  sections  381  and  471^Munioifal 
CommiMioHet— Notice  tocottstnict  drains— Effect  of  Negotiations -Limitation. 

Accused  Was  convicted  and  fined  He.  25  for  not  compWing  with  a  notice  issuod  by  tbe 
^ffunicipal  GommiTisioner  of  Bombay  Onde^r  section  131  of  Ifombay  Act  III  of  1B88.  The  notiM 
reqaitfed  him  to  make  an  Open  drain  in  the  gully  on  the  west  of  hii  promises,  this  ^rain  to  be 
so  constructed  as  to  adjoin  the  west  wall  of  his  building. 

Held  (reversing  the  •conviction  and  sentence),  that  th«  Botlee  was  i^Ura  4Nrei  inasmuch  as 
it  Itequired  the  accused  to  construet  a  drai««  adjoining  a  particular  part  of  his  ^^mises. 

/fe2(f,  that  o^«  notice  being  Served  by  the  Municipal  Commissioner  of  Bombay^  ^nder 
section  231  of  Bombay  Act  III  of  1888)  if  negotiations  ensue,  which  are  tantamount  to  a  request 
by  the  party,  served  with  the  notice,  and  a  consent  by  the  Oommisfiiener,  to  reoonsider  the 
matter,  such  negotiations  will  have  the  effect  of  waiving  the  notice,  and  it  is  competent  to  the 
Commiseiioner  to  issue  a  freak  notice  after  the  n^agoliations  ha^e  olosed.  Limitation,  in  this  event, 
tonddr  section  514  of  the  Municipal  Act,  will  not  run  from  the  original  notice. 

Application  under  section  435  of  the  (Jode  of  Cri«|iDal  Procedure  {Act  V 
trf  18&8). 

Ou  the  27th  May,  1803^  the  Municipal  G)rami«iieoer  of  Bombay  y^med  % 
tiotice  to  the  accused  under  Hootion  281  of  the  Boubity    Muoiciiiul    Act,  III  of 

1888. 

The  notice  required  him  to  oon«truot  n  drain  ec  drains  from  such  parts  of 
his  premises  as  required  to  be  dr<^ued,  and  to  exequti)  certain  other  works. 

On  the  29th  may,  1903,  the  accused  wro<)e  to  the  Munici{)al  Commissioner 

a  letter,  which  contiuned,  inter  aHa,  the  following  Passages  ; — 

<*  With  referenco  to  your  notice  Na  I)>>4«S6  of  4he  427tb  instant,  served  on  me  after  my 
tetters  of  complaint,  dated  the  SOth  April  and  2dnd  Ma>'  and  the  24th  February  and  the  20th  «nd 
SUt  March,  190:),  I  have  the  honour  to  inform  you  that  it  is  not  only  incorrect  but  actully  wrong 
to  allege  that  my  pr^nises  are  ^  without  sufiicievt  means  of  effectual  draitiage.* 

**  I  «m  quite  ready  to  defend  sigaki,  up  to  the  hfghe^  tribunal,  to  show  how  •oapricious  and 
frivolous  are  tbe^K^ged  objections  ofihe  department,  but  without  prejodioe,  and  before  I  finally 
^eply  to  y<Air  x^quWti^mi,  »I  requcet  you  to  tot  sfe  know — 

**  fit)  \^hethcr  the  <d^artmcnt  wants  «ne  to  do  only  thsA  work  in  the  bouse  guUy^  which  is 
nhown  in  the  block  plafi,  thuX.  accompiauied  yo\ir  notice,  i.  «.,  iti  accordance  with  the  detalUd  di- 
cectioQs  NoK.  :i  to  5  only,  •or  whether  it  Wants  me  to  overhaul  «ill  present  (listing  drainage  ar- 
raugeiaentg,  as  per  detail  directions  ^os.  %  and  .othevs  9 

"  (b)  Whether  the  de|>actmeni  wante  to  insisi  ufon  two  separate  channels,  «8  shvwn  in  the 
block  plan,  (^  only  a  central  one  for  the  combined  {>urpo^  at  in  allowed  at  varieus  places  in  the 
t!tty,  i.f^4y  Aether  the  deparlmcnt  wantf*  'to  exorcise  tbw  t|)tion^  give4  to  it  tinder  detailed  direction 
^o.  %  'in  the  present  case  of  my  premises  ? 

**  {c)  Whether  the  department  instead  of  a  i  ^^  )ral!  found  'stcmeware  channel,  can  allow  a 
*moz8  costly  and  betier  one  ef  6  "  t*^ 

On  the  SOth  May^  t908,  the  SCnnicipa)  Corn missicB^r  informed  the  accused 
that  enquiries  would  be  made  in  the  matter. 

Correspondence  thereupon  eimiied  between  1ihe  Municipal  Commissioner 
and  the  Engineering  D.*^irtmeiit  of  the  Municipality  t)n  the  subject. 

0:i  the  Srd  October,  1903,  the  Municipal  Coramit^ioner  of  Bombay  again 
issned  a  notice  to  the  accused  txtideft  section  231  of  the  Bombay  Municipal  Act^ 
III  of  1888. 

This  notice  rpquit^d  him,  inter  ixUa^  within  one  month  fr<»m  the  receipt 
thereof,  "to  make  an  open  drain  in  the  gully  on  the  west  of  yoiir  premises,  this 
drain  to  be  so  constructed  that  it >ha11. adjoin  the  west  wall  of  your  building  ** 

I  Criminal  application  lor  Hevitiiou,  Ko.  9d  of  IIKM. 

Digitized  by  VnOOQlC 


196  I.  L.  B.  20  Bom.  36. 

On  the  23rd  Febrtiaiy,  1904,  the  aoensed  was  convicted  by  Kar«md«#i  Chhii^ 
bildas^  Third  PiOAidenqjr  Mugistrateof  Bombay,  under  section  471  of  the  Borafa^y 
Munici|)al  Act,  III  of  1888,  with  having  foiled  to  comply  with  the  abovenamed 
i^uiaitions  and  Bentenced  to  pay  a  fine  of  Ra.  25. 

Robertson  for  the  applicant :— The  complaint  is  time-barred  nnder  section 

514  of  the  Bombay  Municipal  Act,  1888.    Section   231  does  not  apply.     The 

Magistrate  wrongly  presumed  that  the  drains  of  the  accused  were  injurious  to 

health.    This  should  have  been  proved.  In  order  to  satisfy    the  requirements  of 

clause  (c)  of  section  231  of  the  Act.    On  the  other  hand,  the  evidence  tendered 

by  the  accused,  that  the  provisions  of  section  234  had  been  complied   with,   wa9 

'  wrongly  rejected.     Further,  the  requisitions  contained  in  the  notice  of  the  Muni-' 

cipal  Commissioner  of  October  3rd,  1903,  were    ultra    vires:   In    re   Khimji 

Jairan.  W 

Strangman  for  the  Municipality. 

[GhaNDAtabkar,  J.:— We  only  wish  to  hear  you  on  two  points.  (1)  as  to 
limitation,  (2)  as  to  the  validity  of  the  notice.] 

Strangman  : — The  offence  consists  in  non-compliance  with  the  notice* 
There  is  nothing  in  the  Act  to  prevent  repeated  notices  being  issued  by  the 
Municipal  Commissioner,  and  the  non-compliance  with  each  of  such  notices  would 
be  a  separate  offence. 

The  requiidtions  contained  in  the  notice  of  October  3r4,  1903,  differed 
from  those  contained  in  the  previous  notice. 

Then  as  to  ultra  vires,  section  239,  read  with  section  231  of  the  Act, 
implies  the  power  of  the  ^Municipal  CotDmissioBer  te  specify  the  position  of  the 
drain. 

PER  CURIAM.  —This  is  an  application  made  by  Dr.  Nadiirslm  Horratisji 
Eduiji  Sukhia  for  a  revision  of  the  judgment  of  the  Third  Presidency  Magistrate^ 
convictng  the  petitioner  of  the  offence,  punishable  under  section  471  of  the 
Bombay  Municipal  Act,  of  failure  to  comply  with  a  lawful  requisition  made 
by  the  Municipal  Commissioner  under  section  231  of  the  Act.  The  requisition 
Was  contained  in  a  written  notice  given  to  Dr.  Sukhia  by  the  Commissiioner  on 
the  3rd  of  October,  1903;  and  one  of  the  points  made  before  us  by  Mr.  Robertson, 
the  pettioner's  Counsel,  is  that  this  complaint  based  on  the  said  requisition  is 
beyond  the  }>eriod  presciibed  in  section  514  of  the  Municipal  Act,  becau^e  thou- 
gh  it  was  laid  before  the  Magistrate  within  the  period  of  three  months  compu- 
ted from  the  date  of  the  requisition,  that  requisition  was  no  more  than  a 
repetition  of  a  previous  requisition  made  by  the  Commissioner  on  the 
27th  of  May,  1903.  It  is  contended  that  the  petitioner  having  failed  to 
comply  with  the  lattor  requisition,  the  offence  charged  in  the  complaint  waa 
virtually  a  failure  to  comply  with  it^  and  the  prosecution  ought  to  have  beeo 
instituted  within  three  months  from  the  27th  of  May,  1903. 

It  is  necessary  for  the  disposal  of  this  point  to  state  certain  facte  which 
are  not  in  dispute  and  which  appear  upon  the  record.  A  written  notice  was 
served  on  Dr.  Sukhia  by  the  Municipal  Commissioner  on  the  27tb  of  May, 
1903,  under  section  231  of  the  Act.  By  that  written  notice  Dr.  Sukhia  was 
required  to  construct  a  drain  or  drains  from  such  parts  of  his  premises  as 
required  to  be  drained  and  to  execute  certain  other  works.  The  notice  fixed  a 
fortnight  as  the  period  within  which  the  works  were  to  ba  completed.  Upon 
service  of  the  notice  Dr.  Sukhia  addressed  a  letter  to    the  Commissioner,  dated 

~  (1)  (1899)  %i  Bom.  75. 
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the  SDtli  of  May,  1903,  complaining  that  il  wan  '<  noft  only  tficorrect  bnt 
^actually  wrong  to  allege  "  that  his  prefQiiMM  w^re  *'  withmit  cnflloieBt  mf^nis 
of  etfectual  dr.iinagts "  And  he  furLher  requer^ted  ihe  CooiiniHsi4»uer  to  enlighten 
him  on  certain  poiutn  on  which  he  said  he  requited  inforniatioti  with  regard 
to  the  workss  he  wa»  directed  to  execute.  In  reply  to  thin  letter  the  CoiiitniMii* 
t)ner  informed  Dr.  Siikhia  on  the  30th  of  May,  1909,  that  eaquifies  would  be 
made  in  the  matter  of  hiii  complaint.  There  Heemn  to  have  been,  aft^  thnt^ 
correspondence  on  the  subject  between  the  Mutiicii^l  C4)mmis^iclne^  aad  the 
Engineering  De|mrtment  of  th^  Munioiiiality  with  reference  to  the  wnrks 
which  Dr.  Sukhia  wa$>  called  upon  to  oarfy  eut  and  it  resulted  in  the  requini^ 
tion  oi  the  3rd  of  October,  1903,  which  forian  the  basis  of  %he  oomplaiiit  Uid 
before  the  Magii*trate. 

This  statement  of  the  facts  leanes  no  doubt  that  a«(  far  as  the  nqnitiitioD 
of  the  27th  of  May,  1903,  is  concerned,  it  wum  at  the  in}«tHiice  of  Dr.  Sukhi^ 
himself  that  the  Commissioner  was  led  to  mnke  enquiries  with  reference  to  it* 
It  was  Dr.  Sukhia  who  invited  the  Commissioner  to  look  into  the  matter 
again  and  more  carefully.  The  Commissioner  acquienced  in  that  and  iieetns 
to  have  made  enquiries.  After  that  neither  Dr.  Sukhia  nor  the  Commissioner 
could  treat  the  requisition  as  in  force.  Wi.en  Dr*  Sukhia  complained  that  the 
requisition  had  been  made  unjustly,  he  virtually  a^'ked  the  Comminiiioner  not  to 
e&foroe  the  notice  but  to  reconsider  the  matter  ;  and  the  Commissioner  musi 
be  regarded  as  having  consented  when  in  reply  h^  wrote  that  he  would  eqquire^ 
The  paities  were  after  that  in  a  state  of  negotiation,  as  it  were,  and  neither 
could  say  as  against  the  other  that  the  notice  of  the  27th  of  Hay,  1903,  wa» 
operative.  These  facts  of  the  case  clearly  bring  it  within  what  Earl  Cairns  in 
jiughtB  V.  Metropolitan  Railway  company W  de^'cribes  as  "  the  first  principle 
upon  which  all  Courts  of  Equity  proceed,  that  ifpfirtien  who  have  entered  into 
defiuite  and  distinct  terms  iuvolviiig  certain  legal  rei^ultc— certain  penalties  or 
legal  forfeiture — afterwards  by  their  own  net  or  with  their  own  consent  enter 
upon  a  course  ot  negotiation  which  has  the  effect  of  leading  one  of  the  parties 
to  Hupt.N»se  that  the  strict  rights  arising  under  the  contract  will  not  be  enforeedi 
ffT  will  be  kept  in  suspense,  or  held  in  abeyance,  the  person  who  otherwise 
might  have  enforced  those  rijrhts  will  not  be  allowed  to  enforce  them 
where  it  would  be  inequitable  having  regarp  to  the  dealings  which 
have  thus  taken  place  between  the  parties.  V  Thin  principle  i:^,  we  think, 
applicable  in  a  criminal  ca^e  when  the  complaint  it  as  to  an  otftuice  of  non-com- 
(iliance  witSi  a  requisition  that  can  be  kept  in  abeyance  or  cancelled  by  the. 
authority  making  t4ie  requisition^  Here  the  Legislature  gave  authority  to  the 
<>)mmissioner  to  require  Dr.  Sukhia  to  do  certain  nets  within  a  certain  period. 
FKilnre  on  Dr.  S«iklua*s  part  to  do  them  within  that  period  involved  the  result 
of  subjecting  him  to  certain  penalties  in  h  criminal  prosecution.  But  both  Dr. 
Snkhia  aud  the  Comfnissioner  entered  upon  a  course  of  negotiation  which  had 
the  efiect  of  keeping  the  notice  in  abeyance,  leading  Dr.  Sukhia  to  believe  that 
the  Municipal  Ck)mmi6sioner  would  not  enforce  the  strict  rights  arising  under 
it.  Both  the  parties  must  be  regarded  after  that  as  having  waived  the  notice 
and  treated  it  as  non-existent  and  unenforceable.  It  was,  therefore,  competent 
to  the  Commhssioner  to  issue  a  fresh  notice  after  the  negotiations  bad  closed, 
as  tke  result  of  tne  enquiry  he  had  made  on  Dr.  Sukhia's  invitation.  The 
requisition,  therefore,  of  the  3rd  of  October,  1903,  was  so  far  valid  aud  legal 
and  the  complaint  was  not  time-barred. 

Bat  the  more  important  question  remains  whether  the  requisition  in 
question  is  lawful  in  the  sense  that  the  works  which  Dr.  Sukhia  has  been  called 

'  (1)  (im)  2  App.  Cat.  439  ftt  p.  448. 
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\ipnr)  to  ^^f  elite  are  tuoh  workv  as  are  contemplated  by  and  within  th^  purveii^ 
oft  Mction  281,  under  which  the  requisition  purports  to  be  made.  The  object 
of  that  section,  as  its  lanmage  shows,  is  to  provide  ''  sufficient  meann  of 
effectual  drainage  "for  undrained  premises  by  making  a  drain  which  will  coi> 
nectthemwith'^a  Municipal  drain  orsome  pUce  legally  set  apart  for  the  diiiichai'ge 
of  draini^e/'  The  essential  part  of  a  requisition  under  the  section  conwists  in  the 
making  of  such  a  drain.  But  in  the  notice  given  to  Dr.  Stikhia  the  Commission 
ner  has  notonly  required  him  to  make  a  drain  of  the  kind  described  in  clause(a) 
of  the  section  but  he  has  also  directed  him  to  make  the  drain  "in  the  gully  on  the 
west  of  his  ''premises,  this  drain  to  be  so  constructed  that  it  shall  adjoin  the  west 
wall  of  the  building."  Dr.  Sukhia  complains  that  the  Commissioner  has  no  power 
to  tie  him  down  to  any  particular  portion  of  bis  premises  for  the  making  of  the 
drain  and  we  think  he  is  ri^ht.  Clause  (a)  merely  gives  the  Commissioner 
power  to  require  that  a  dram  should  be  maae  ''  of  such  material,  si^e  and  des- 
cription and  laid  at  such  level  and  with  such  fell  and  outlet  as  may  appear  to 
the  Commissioner  necessary^  emptying  into  such  Municipal  drainer  place  afore- 
said. "  There  is  nothing  in  the  language  of  the  section  authorising  the  Commi- 
ssioner to  direct  that  the  drain  shall  be  made  so  as  to  adjoin  any  particular  part 
or  wall  of  the  premises.  In  In  re  Khimji  JaiaramiV  there  was  a  n  tica  given 
by  the  Municipal  Commissioner  under  section  249  of  the  Act  requiring  the 
aocuned  to  construct  a  urinal  of  six  compartments  in  the  open  space  inside  the 
entrance  gateway  to  the  cloth  market  from  Champawady  ana  a  water-closet 
in  the  corner  of  the  entrance  from  1st  Qaneshwady  near  the  fire-engine  station. 
This  Court  held  the  notice  to  be  bad,  because  section  249  did  not  give  power 
to  the  Commissioner  to  direct  that  the  urinals  should  be  consrtucted  in  a  parti- 
cular place  in  the  accused's  premises.  The  principle  of  that  ruling  applies  to 
section  2:^1  of  the  A<jt;  The  notice  served  on  Dr.  Sukhia  contains  no  doubo 
other  requisitions  under  clauses  (6)  and  (c)  of  section  231  and  under  section  239 
and  these  may  be  lawful,  but  all  these  requisitions  are  more  or  less  ancillary  to 
the  principal  requisition  which  is  the  making  of  the  open  drain.  The  former 
requisitions  follow  as  subsidiary  to  the  latter  which  is  the  paramount  object  of 
the  notice  under  section  231.  The  making  of  the  drain  being  then  ihe  esse* 
ntial  part  of  the  whole  notice,  leading  to  the  other  requisitions,  and  the  requisi- 
tion in  respect  of  that  part  being  ultra  vire$  of  the  Commissioner,  we  must 
treat  the  notice  as  ille^  and  reverse  the  conviction  and  sentence  and  direct 
the  fine,  if  paid^  to  be  refVinded.  It  will  be  open  to  the  Commissioner  to  give 
a  fresh  notice  accoiding  to  law. 

Conviction  and  sentence  reversed. 


1904.  Aviiuet  10.  I  L  &;29^Bom.  193. 

Before  Mr.  Justice  Baity  and  Mr,  Justice  Aston. 
EMPEROR  V.  WALLACE  FLOUR  MILL  COMPANY.  • 

Bombay  Municipal  Act  (  111  of  1888 ),  section  894.— Storing  of  oU,— what  amounts  to  "storing. 
The  wording  of  section  894  of  the  City  of  Bombay  Municipal  Act  requires  that  the 
premises,  in  order  to  attract  the  operation  of  the  section,  should  be  used  for  the  purpose  of 
storing.  The  phrase  **  for  the  purpose  *'  indicates  that  it  must  be  the  intention  of  those  using 
the  premises  to  store  ;  that  storing  must  be  the  object  aimed  at ;— the  final  cause  for  which 
the  premises  are  used.  There  is  nothing  in  the  exemption  which  sUb-section  8  declares  in   favour 

I  Criminal  Ap        No.  292  of  1904. 
(1)  (169         Bom.  75. 
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W  the  mills  specified  to  imply  that  sub-section  1  was  intended  in  the  case  of  premises  not  so 
exempted,  to  include  any  use  to  which  they  might  be  put  which  was  merely  fnoiaental  or  subsi- 
diary to  the  paramount  purpose  to  which  the  premises  are  deToted* 

Appeal  under  the  Criminal  Procedure  Code,  Act  V  of  1898|  section  417, 
fipom  the  judgment  of  J.  W.  S.  Dracup,  Fourth  Presidency  Magigtrate,  acquitting 
the  accused.    The  facta  of  this  ease  are  fully  set  out  in  the  Magistrate's  judg- 
ment, which  ran  as  follows  :<— 

«•  The  question  for  consideration  in  this  oase  is  whether  the  quantity  of  oil  found  on  the 
pr^miaes  of  the  Wallace  Flour  Mill  on  the  26th  September  last  was  snoh  as  to  amount  to  ^storing' 
within  the  meaning  of  section  894  of  the  Municipal  Act  III  of  1888. 

'*  According  to  the  evidence  of  the  two  Municipal  Insnectors,  Munoherji  Bomanji  Modi  and 
Kawrdji  Bhlkaji,  who  visited  the  Mill  on  the  26th  September,  there  were  115  gallons  of  diilerent 
^nds  of  <»il  on  the  premises  tliat  day  contained  in  two  iron  tanks  and  three  barrels. 

*'  On  the  other  hand,  it  apnears  from  the  evidence  of  Khatoo  Vallabji,  who  is  a  store  clerk 
in  the  MiU,  that  according  to  the  storebook  kept  the  balance  of  oil  in  stock  on  the  date  in 
question  was  59^  gallons. 

**  The  evidence  regarding  the  measurement  of  the  oil  in  the  tanks  and  barrels  hr  conflicting. 
Inspector  Muncherji  says  the  oil  was  measured  by  an  employ!  of  the  MiU  named  Gandhabhoy 
with  a  rod  and  that  Gandhabhoy  read  out  the  measurements  which  he  noted  down.  He  also 
states  that  he  did  not  touch  the  rod  nor  did  he  check  the  measuremehts.  The  other  Inspector 
Mr.  Nawroji  contradicts  Inspector  Muncherji  and  says  the  latter  first  read  the  gauge  and  asked 
Gandhabhoy  if  the  reading  was  correct  and  he  answered  *yes,^  Gandabhov  says  he  never  read  the 
measurements  at  all.  It  may  here  be  Dg>ed  that  only  two  of  the  tanks  have  gauges  marked  ok 
them  while  the  barrels  have  no  such  gauges  and  from  the  evidenoe  of  Inspector  Vawroji  it  ap- 
pears that  the  oil  in  the  barrels  was  rouglily  measured.  It  also  appears  that  the  ci^pacity  of  <m1 
tanks  in  India  varies  according  to  the  temperature.  Taking  all  thdse  circumstances  into  consi- 
deration it  is  clear  that  the  figures  given  <by  the  Inspectors  cannot  be  accepted  as  correct. 

*'  It  appears  that  the  oil  is  kept  in  the  Mill  for  lubricating  purposes  and  when  suppl jr  runs 
low  or  is  exhausted  a  fresh  supply  is  obtained.  For  the  defence  it  is  contended  that  no  license  is 
required  for  keeping  oil  for  such  purposes  and  that  the  quantity  so    kept    does  not    amount  to 

•  storing.*  It  is  clear,  however,  from  sab-seotion  (1)  of  section  894  of  the  Municipal  Act  and 
Schedule  M  that  no  person  shall  use  any  premises  for  stoi4ng  t>il  without  a  license  irrespective  6i 
the  purpose  for  which  the  oil  is  stored,  and  the  only  point  for  determination  is  whether  the 
quantity  ol  oil'kept  in  the  Mill  amounts  to  'storing*  although  the  evidence  regarding  the  quantity 
of  oil  found  on  the  Mill  premises  on  the  26th  of  September  is  conflicting ;  it  is  admitted  by  the 
defence  tliat  the  average  quantity  of  oil  kept  in  the  Mill  duitBg  the  months  of  August,  SeptcoA- 
ber  and  October  was  119  gallons.  From  the  evidence  of  Mr.  May,  the  Maflager  of  the  Mill,  it 
appears  that  on  an  average  about  8  or  9  gallons  of  oU  are  used  daily.  At  this  rate  therefore  the 
quantity  kept  would  last  for  18  or  14  dajrs.  Taldng  these  facts  into  consideration,  the  Court  tt 
of  opinion  that  the  quantity  of  oil  kept  does  not  amount  to  'storing  '  within  the  meaning  of  the 
Act.  What  does  or  does  not  amount  to  '  storing '  is  entirely  a  question  of  fact  and  cannot  be 
decided  bv  merely  considering  the  quantity  lept,  as  what  may  amount  to  'storing*  in  one  case 
nay  noc  be  so  in  another.  If  quantity  is  the  only  criterion  then  every  house-holder  who  keeps  a 
tin  of  kerosine  oil,  which  lasted  for  10  or  16  days,  would  be  liable  to  take  out  a  license  for  storing 
oil,  which  is  certainly  not  the  intention  of  the  Act.  In  determining  therefore  what  is  'storing^* 
it  is  necessary  to  consider  not  onlv  the  quantity  Icepi  hot  also  ihe  quantity  consumed,  if 
compared  with  the  consumption  the  quantity  kept  is  excessive  this  would  no  doubt  amount  to 
« storing.*  In  the  present  case  having  regard  to  the  quantity  consumed  daily,  the  Court  is  d 
opinion  that  the  quantity  of  oil  kept  cannot  be  regarded  as  excessive  and  such  as  would  amount  to 

*  storing.  *  The  Court,  therefore,  holds  that  no  license  was  required  and  acquits  and  diicharges  the 
aoouaed  under  section  245  of  the  Criminal  Procedure  Code.  *^ 

From  this  judgment  an  appeal  was  presented  to  the  High  CJonrl. 

Basil  Scott  ( Advocate  Qeneral),  for  the  Crown. 

The  keeping  of  oil  under  these  circurastanoes  was  such  an  use  of  the 
premises  as  to  render  a  license  neoe^sary  under  section  394  of  the  City  of  Bombay 
Uunicipal  Act  Sub*section  3  of  section  894  shows  that  die  maxim  doopreBsimk-' 
$tit&8  €9t  exchme  aUerius  applies  in  sneh  cases,  %.  e.  only  Mills  therein  specified 
are  exempted  from  the  provision  of  section  894, 

Davar  for  the  accused. 

There  is  no  evidence  of  exclusive  use  of  the  room  for  storing  purposes* 
Spinniog  and  weaving  Mills  require  lubricating  oil  which  is  not   combustible* 
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It  wonid  be  motil  inoonvonient  to  send  out  for  oil  every  day«    Section  394  of 
the  Munioipal  Aot  must  be  read  with  Schedule  M  of  the  Act, 

These  premiaes  were  tised  for  grinding  oorn  and  not  for  storing  oiF* 

The  implioation  of  what  i«  not  expreealy  mentioned  must  be  a  clear  one. 
Maxwell  on  the  interpretation  of  Statutes.  Chapter  XV  of  the  Mu»»oipa| 
Act  relates  to  s&nitary  provisions  and  the  regulation  of  factories  and  trades. 

BATTT,  J. :  ^This  is  an  appeal  presented  by  the  Bombay  Government 
•gainst  the  acquittal  of  the  aoeused  who  was  charged  under  clause  (a),  sub-sec- 
tion (1)  of  section  894  of  the  City  of  Bombay  Municipal  Act.  The  effect  of 
that  clause  is  to  declare  that  no  nerson  shall  use  any  premises  fur  any  of  the 
purposes  specified  in  Schedule  M.  Schedule  M  enumerateb  inter  alia  the 
storing  of  oil.  The  aooused  are  the  proprietors  of  a  Flour  Mill.  In  a  room  on 
their  premises  20  gallons  ofoastoroil  together  with  other  oil  of  kibricating 
properties  amounting  in  all  to  115  sallons  were  found.  It  is  not  denied  chat 
oil  about  the  same  ill  quantity^  a  litt»e  more  or  less  as  occasion  requires,  is  kept 
in  the  samd  room  for  use  from  time  to  time. 

The  Advocate  General  for  the  Crown  contends  that  the  keeping  of  oil  in 
the  circumstances  stated  was  such  a  use  of  the  premises  as  to  render  a  Koens^ 
necessary  under  the  section  above  oited.  If  this  contention  is  correct,  then  no 
one  in  Bombay  can  without  license  keep  a  supply,  however  small,  of  any  of 
the  arfiides  mentioned  in  the;4th  part  of  Schedule  M.  Several  of  the  articles 
mentioned  in  that  part  of  the  sohednle  are  sueh  as  may  be  required  for  con- 
stunt  use  in  almost  every  private  house.  Candles,  fi^h,  matches,  meat,  oil 
cloth,  soap  and  wool  are  obvious  instances.  It  is  difficult  to  believe  that 
the  section  in  question  Was  intended  so  to  be  applied.  And  it  is  urged  for  the 
defence  that  as  its  provisions  impose  a  burden  on  the  subject  and  restrict  his 
liberty,  they  should,  if  ambiguous,  rdoeive  a  strict  interpretaticm  in  his  fiivonr. 

I  think  the  wording  of  the  section  is  certainly  susceptible  of  a  oort«<tru- 
ction  more  favourable  to  the  subject  than  that  which  the  Advocate  Qeueral 
auggests.  That  wording  requires  that  the  premises,  in  order  to  attract  the 
operation  of  the  section,  should  be  iised  for  the  purpose  of  storing.  The  phrase 
**  for  the  purpose  **  indicates  that  it  must  be  the  intention  of  those  using  the 
premises  to  store  :  that  storing  must  be  the  object  aimed  at ; — the  final  cause 
for  which  the  premises  are  used. 

The  actual  use  is  by  itself  insufficient  in  the  absence  of  proof  as  to  the 
object  aimed  at.  It  wonld  be  approfmate  to  speak  of  a  promenade  or  exercise 
ground  as  used  for  the  purpose  of  walking.  It  would  be  a  strain  of  language 
to  speak  of  a  portion  of  a  fiictory  as  used  for  the  purpose  of  walking  merely 
because  it  was  necessiury  to  walk  over  it  to  get  from  one  part  to  another.  And 
so  with  storing.  The  purpose  to  store  must  be  the  dominant  motive.  The 
use  of  a  part  df  the  premised  for  storing  may  be  incidental  and  unavoidable. 
But  this  IS  insufficient  if  storing  is  not  the  thing  aimed  at.  It  is  not  urged 
that  the  Flour  Mill  Company  desired  the  aocumuiatton  of  oil  on  their  preniises. 
On  th&  contrary,  the  record  shows  their  supply  was  for  use,  not  storage. 

The  learned  Advooate  General  hat  cited  sub-section  f  3)  of  section  394  as 
diowing  that  on  the  maxim  expremio  Hnius  ^  ea^tesio  alUriuB  only  mills 
therein  specified  are  exempted  from  the  provisions  of  seotios  894.  Sub-section 
3  is  somewhat  infelicitouHJy  drafted.  It  is,  1  thinks  clearly  intended  only  to 
^ve  an  exemption  to  mills  for  spinning  or  weaving  cotton,  wool,  silk,  or  jute» 
in  respeot  of  thois  particular  attteles  with  which  these  mills  are  concerned,  and 
was  not  intended  to  touch  or  in  any  way  afifect  their  liability  in  respect  of  any 
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tjiliher  articles  mentioDed'in  Schedule  Bl;^  The  6ub-^ertion  could 'not' bave  been 
intended,  for  instance,  to  exempt  fmch  premises  if  used  for  the  purpose  of 
storing  dynamite,  fireworks,  gunpowder,  bones  or  manure,  &c.  There  is  nothing 
in  the  exemption  which  subsection  (  S  )  declares  in  favour  of  these  specified 
milk*,  to  imply  that  sub-section  (  1  )  was  intended,  in  the  case  of  premises  not 
80  exempted,  to  include  any  use  to  which  they  might  be  put  which  was  merely 
incidental  or  subsidiary  to  the  paramount  purpose  to  which  the  j^remiste  are 
devoted. 

The  marginal  note  fvuggests  that  the  section  has  reference  to  trader.  In. 
^ameshar  v.  Bkikhan  P)  it  whs  held  that  marginal  notes  might    be  consulted 
in  case  of  ambiguiry.     But  even  if  this  be  not  permissible,  the    position  of  the 
section  in  a  part  of  the  Act  dealing  with  the  regulition  of  factories  and    trades, 
indicates  that  the  main   intention  of  the  Legislature  in  this  section  was  to  cent- 
Tol  the  use  of  premises  for  the  purposes  specified,  where  snch  purposes     consti- 
tute the  object  of  a  trade  or  business  carried  on  there.     It  is  true  this  may  not 
be  the  sole  intention  of  the  sub  section.     And  clause  (fi)of  sub-section  (1)     has 
been  referred  to  by  the  Advocate  Qeneral  as  suggesting  that  the  storing  nontemp- 
lated  in  the  other  clauses  wouW  include  storing  even  for  domestic  use.  No  doubt 
the  articles  mentioned  in  clause  (d),  such  as  hay  and  fuel,  are  not  uncommonly 
stored  in  considerable  quantities  by  persons  who  neither  require  them  for  purely 
dorae«r.ic  use  nor  for  the  purpose  of  trading  in  them  but  who  have  a  continuous 
demand  for  them  and  wish  to  guard  against  a  rise  in  the  price  of  such  articles. 
And  in  such  bulky  materials  this  object  could  not  in  any  case  be  attained   unless 
a  consider  ible  quantify  were  k  pt  in  hand.     Storage  in  this    case    is    therefore 
exempted,  evn  thoujjrh  it  is  deliberately  made— provided  it  is  only  for  domestic 
u«e.     In  this  oase,  therefore,  even  though  the   storing    is  •*    for  the    purpose  of 
storing  "  and  is  deli^>erate  and  intentional  yet  it  is  allowed  within  the  specified 
limits  of  the  maxitnu:ri  required  for  domestic  use.     In  the  cases    mentioned  in 
the  oth  r  cl  insps,  th?  test  is  not  whether  the  storing  is  for   domestic  consump- 
tion or  not,  but  wh«^t,hir  thare   is  a  deliberate    intention   to  store  at  all.     And 
W'lere  artides  ar ;  kept  om  the  premises,  not  becau»^e  of  a  purpose  of  storing  them, 
hit  merely  b-^iSiUHia   th-jy  have  n»t  b.^en  consumed  as  rapidly    as  anticipated  or 
tor  o  lier  sirii  ar  r»a^ori,  it  i^auTiot  rea^nably  be  said  that  the  premises  are  used 
on  jmrpo  e  for  storing       The  purpose  or  intention  is  the  test.     No    doubt     the 
reJjitiva  quaitiry  of  the  amides  kept,  in  proportion  to  the  exigencies  of  constim* 
ption,  mu4t  in  each  case  be  importint  evidence  as  to  the  purpose   or    intention. 
But  such  an  intention  is  neg;itived   if  the  quantity  retained   is    only    rea^nably 
•sufficient  for  the  varying  exigencies  of  consumption.     In  the  present    case    the 
supply  in  huid  would  hive  sufficed  only  for  about  12  days'  use.     And  it    seemn 
only  rea^onrible  to    suppose  that  in  keeping  the  oil  on  the  premises,  the  purpose 
was  to  c  tnsu  ne  it,  ana  that  there  was  no  desire    to  use    the    premises    for  the 
piirpose  of  storing  it.     The  temporary  storage   in   such  a  case  is  not  designed 
Dut  unavoidable.     I  would  therefore  dismiss  the  appeal. 

Aston,  J. : — The  question  is  one  of  degree  and  intention  to  be  decided 
upon  the  facts  of  each  particular  case. 

In  this  case  th'^  quantity  of  oil,  less'^han  a  fortnight'**  supply;  kept  in  a 
room  in  the  mill  pre  nises,  was  not  unreasonably  in  excess  of  curr^nn  requirements 
for  use  or  consumption,  and  "  storing  "  was  not  in  itself  an  object  In  view  in 
keeping  a  supply  limited  to  such  requirements.  In  my  opinion,  therefore,  use 
of  tue  premises  for  the  purpoi*e  of  storing  is  not  established  in  this  case,  and  an 


(1)  <I898)  20  Gal.  609  at  p.   «28. 
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offence  under  section  394,  clause  (a),»ub-8eo1iion  (1)  of  the  City  of  Bombay  Muui^ 
cipal  Act  is  not  proved. 

Appeal  dismisaed. 

Attorneys  for  the  Crown  :—The  PvJblic  Proeeeutor. 
Attorneys    for    the    accused  .—Messrs.    Bhaishanker,    Kanga     and 
Oirdharlal, 
W.  L.  W, 


1904,  December  14.  I.  L.  B.  29  Bom.  226. 

Before  Mr.  Justice  Batty  and  Mr,  Justice  Aston. 
EMPEROR  V  WALIA   MUSAJI  and  another.  * 

Gambling  Act  (Bombay  Act  IV  of  1887),  sees.  4,  5,  7  $— Common  gaming  house— Jamatkhan» 
of  the  Borah  community. 

The  accused  were  found  playing  for  money  with  cards  in  a  building  ordinarily  used  as  a 
Jamatkhanat  but  accessible  to  such  membero  of  the  Borah  community  as  have  no  place  to  liv^ 
in  and  are  too  poor  to  afford  the  rent  of  a  room.  This  place  was  frequented  by  the  petitioners 
and  others  and  Instruments  of  gaming  were  found  there  when  the  accused  were  arrested.^  The 
Magistrate  convicted  the  accused  of  offences  under  sections  i  and  5  of  the  Bombay  Prevention  of 
GambUng  Act  (Bombay  Act  IV  of  1887) ; 

H$ld„  that  it  was  open  to  the  magistrate  te  rely  on  the  presumption  whicsh  under  section  7 
of  the  Act  might  be  drawn  that  this  place  was  used  as  a  common  gaming  house  unless  the  con- 
trary was  made  to  appear  by  the  evidence  before  him  :  there  was,  therefore,  no  ground  to  interfere 
inr  revision  with  the  convictions  under  seetion  5  of  the  Act. 

HM,  further,  that  no  presumption  arose  under  section  7  of  the  Act  that  the  place  was  '^kept'' 
by  any  person  as  a  common  gaming  house  :  the  conviction  under  section  4  was  therefore  wrong. 

*  Criminal  aTpplication  for  Revision  No.  248  of  1904. 

•  Sections  4,  5  and  7  of  the  Bombay  Prevention  of  Gambling  Act  provide  as  follows  : 

**  4.  whoever — 

(a)  being  the  owner  or  occupier  or  having  the  use^  of  any"^  house,  room  or  place,  opens, 
keeps  or  uses  the  same  for  the  purpose  of  a  common'gamfng  house, 

(6)  being  the  owner  or  occupier  of  any  such  house,  room  or  place  knowingly  or  wilfully 
permits  the  same  to  be  opened,  occupied,  kept  or  used  by^^any  other  person  for  the 
purpose  aforesaid, 

(c)  has  the  care  or  management  of,  or  in  any  manner  assists  in  conducting  the    business  of 

any  such  house,  room  or  place  opened,  occupied,  kept  or  used  for  the}purpo8e  aforesaid, 

(d)  advances  or  furnishes  m  -mey  for  the  purpose  of    gaming  with  persons   frequenting  any 

such  house  room  or  place, 

■hall  be  punished  with  fine  which  may  extend  to  five  hundred    rupees,  or   with^ imprisonment 
which  may  extend  to  three  months. 

'*  5.  Whoever  is  found  in  any  common  gaming-house,  playing  or  gaming  with  cards,  dice, 
counters  or  other  instruments  of  gaming,  or  is  found  there  present  for  the  purpose  of  gaming, 
whether  by  playing  for  any  money,  wager,  stake  or  otherwise,  shall  be  punished  with  fine  which 
may  extend  to  two  hundred  rupees,  or  with  imprisonment  which  may  extend  to  one  month. 

**  Any  person  found  in  any  common  gaming-house  during  any  gaming  or  playing  therein 
shall  bo  presumed,  until  the  contrary  be  made  to  appear,  to  have  been  there  for  the  purpose  of 
gaming. 

**  7.  When  any  cards,  dice,  gaming-table,  counters,  cloth,  board  or  other  instruments  of 
gaming  used  in  playing  any  game,  not  being  a  game  of  mete  skill,  are  found  in  any  house,  room 
or  place  entered  under  warrant  issued  under  the  provisions  of  the  last  preceding  section  or  about 
the  person  of  any  of  those  who  are  found  therein,  it  shall  be  evidence,  until  the  contrary  is 
made  to  appear,  that  such  house,  room  or  place  is  used  as  a  common  gaming-house,  and  that 
the  persons  found  therein  were  there  present  for  the  purpose  of  gaming,  although  no  play  was 
actually  seen  by  the  Magistrate  or  Police  Offioer  or  by  any  person  acting  under  the  authority  of 
either  of  them. 
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In  6rddr  %o  constitute  an  offence  nnder  section  4  of  the  Bombay   PreTention  of  Gambling 
let  (Bombay  Act  IV  of  1887)t  of  keeping  a.  common  gaming  house,  it  is  necessary  to  show,  in   the 


£tst  place,  that  the  person  charged  with  that  offence  is  the  owner,  or  occupier,  or  a  person 
**  having  the  use  "  of  the  place  uUeged  to  be  kept  as  a  common  gaming  house.  It  is  not  suffioient 
to  show  that  the  accused  used  the  place  in  question  for  -the  purpose  of  gaming  there. 

Application  under  section  435  of  the  Criminal  Pmoedure  Code*(  Act  V 
T)f  1^96  )  agninst  ci)nvictionR  and  sentences  passed  by  Katsondas  Chhabildaa» 
Third  (^restS^tncy  Magistrate  of  Bombay. 

*  The  accused  with  thirteen  others,  all  belonging  to  the  Borah  community, 
>¥ore  found  gaming  in  a  buiidinff  known  a^  the  Borah  JamafMana  (  i.  e.,  a 
place  where  usually  feasts  ure  hold  ).  The  place  or  room  wh(>re  the  accused 
were  arrested  was  accessible  only  to  the  members  of  the  Borah  community, 
&nd  was  ke^t  open  Hay  and  night  to  enable  it  to  be  nsed  by  any  member  of 
the  Borah  community  who  had  no  place  to  live  in  and  who  was  too  poor  to 
afford  the  rent  of  a  room.  The  accused  (1  and  2)  were  charged  under  sections 
4  and  5  of  the  Bombay  Prevention  of  Qambling  Act  (  Bombay  Act  IV  of  18^7) 
with  koeping  a  common  gaming  hou.se  and  gaming  thereia  while  the  rest  were 
tlmrged  under  section  5  of  the  Act  with  gaming  therein. 

The  Magistrate  convicted  the  accused  of  the  offences  charged  and  senten- 
ced accused  No.  I  to  undergo  two  monthb'  rigorous  imprisonment,  and  accused 
No.  2  to  a  fine  ol  Rs.  150. 

H,  C.  Vojf  rji,  for  the  accused. 

SoM  (  A«1vocate  General  ),  with  the  Public  Prosf  cutor  for  the  Crown, 
Aston,  J. ; — •'  Common  gaming  house  "  means  "  a  house,  room,  or  place 
in  which  Oiirds^  dice,  tables,  or  other  instruments  of  gnming  are  kept  or  used 
for  the  profit)  or  t^ain  of  the  person  owning,  occupying,  using  or  keeping  tmch 
hou&e,  mom,  or  piaco,  whether  t>y  a  charge  for  use  of  i  he  iostrum^^uts  of  gaming, 
or  of  the  hous^*,  room  or  place,  or  otherwise  howsoever,  " 

The  t>etitioners,  when  nrrested,  were  playing  for  money  with  cards  in 
building  ordinarily  ued  as  a  JtctiKuHiituc,  hut  ficC'f>sible  to  such  members  of 
ttie  Borah  community  as  have  tiu  place  to  live  in  and  are  too  |<)or  to  atford  the 
rent  "of  a  room. 

1^4 i>»  plat*,  was  freqnenVwl  by  the  petitioners  and  oth<»rs  and  instruments 
ofgJiming  were  lound  tUere  when  the  place  was  ent.ered  under  warraiit  isttied 
under  i4ie  provisions  of  section  G  of  Bombay  Act  IV  of  1887. 

Ic  was  open  to  the  Magisttafce  to  rely  on  the  ^f>resuiapbion  which  under 
Section  7  of  the  Act  may  hti  drewn  that  th^  place  is  1a*>ed  a«<  a  cmimon  gatnini; 
ti«1ise  unless  the  contrary  was  made  to  Hp|iear  by  the  evidence  before  him. 
There  is,  therefore,  no  gt<'unTl  to  interfere  in  revision  with  the  oenvif  tions 
tinder  se  !tion  5  of  the  Act.  But  no  pr^tnnption  ar  ses  under  ^ectioE  7  that  the 
piaee  was  '*  k«p^^*  by  aviy  person  as  a  common  gaming  house. 

In  order  to  estjiblish  an  offence  uuder  section  4  of  kfH^ngn  common 
gaminghouse,  it  u  necessary  to  show,  in  the  fir?^  place,  that  the  peron  oha»ged 
^  itii  that  offence  is  the  oWneT>  or  occupW,  or  a  peisou  "  having  tfce  >  se  "  of  the 
place  4i11egdl  to  be  kept  ^is  a  oommon  gaming  house. 

It  is  not  sufficient  to  show  that  ei!ther  of  %ti6  tosctlsed  usrd  the  place  in 
question  for  the  pur|)ose  of  gaming  there. 

The  conviction  under  section  4  of  the  Act  must,  therefore,  be  s*  t  aside. 

As  to  punishment*,  there  beiwg  nothing  to  ,show  tnat  the  pl.t  e  where 
the  petitioners  were  gaming  wiw  a  re8t)rt  of  disorderly    porsoLS,  or  was   other- 
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wise  »  nuiBafice,  the  sentences  appear  to  us  to  be  isnduTy  severe  aird   we  w* 
aside  the  unexpired  portion  of  the  uentonce  of  two  months'  rigorous  iroprisonment 
passed  on  accut»ed  No.  1  and  reduce  the  fine  in  the  case  of  accused   No.   2  Ur 
Bf.  15,  the  balance,  if  paid,  to  be  returned  to  accused  2. 
R.R. 


1904.  October  U.  I.  L.  E.  29  Bom.  264. 

Before  Mr.  Justice  Batty  afid  Mr*  Justice  Aston. 
EMPEROR  V.  LAKHAMSI  MALSI.§ 

Bombay  Prevention  of  Gambling  Act  (Bombay  Act  IV  of  1887),  sections  8,  4  (a)$—  InstrnmeniP 
of  gaming— Single  page  of  paper  used  lor  registering  wagers. 

The  expression  "  instruments  of  gaming  ".as  defined  in  Action  3  of  the  Bombay  Preven- 
tion of  Gamoling  Act  (Bombay  Act  IV  of  1887)  inclndes  a  single  page  of  paper  used  ior  tegister- 
ing  wagers. 

Appeal  from  conviction  and  sentence  reeorded  by  J.  Sandars  Slater 
Chief  Presideney  Mogis^trate  of  Boinbt*y. 

The  accused  was  charged  \^ith  an  oflTence  und^r  section  4(1  )  of  ihe 
Bombay  Prevention  of  Gambhng  Act  (  Bombay  Act  IV  o^  J8fe7  \,  in  (hut  he 
kept  a  place  which  was  ut*ed  as  a  common  gaminir  hou-'^e.  A  warrant  wu^  ihsned 
by  the  Com  mi^•8i  oner  of  Police  at  Bombay  to  t^earch  the  said  jlace.  On  a 
search  being  made,  a  piece  of  paper  (Exhibit  B)  dated  Vad  14th  Saturday  ^nif, 
found.  It  was  admitted  that  the  accused  whs  the  owner  or  occupier  ol  the 
place  in  question  and  carried  un  business  therein. 

The  Magistrate  found  the  accused  guilty  of  an  offence  unrler  KHiion  4  (a) 
of  the  Bombay  Prevention  of  Gambling  Act  (Act  IV  of  1887)  and  senteuced 
bim  to  pay  a  fine  of  R«.  400  or  in  delault  to  undergo  twi  ujonths'  rigujuus 
imprisonment.     The  grounds  of  his  decision  were  as   follow*  : — 

"  Now  it  is  in  evidence  that  this  paper  Exhibit  B  comprises  a  complete  soda  and  valan — 
thai  is  a  complete  list  of  bets  entered  into  on  one  day  and  a  complete  aciiount  of  the  rcbiiit  of 
those  bets.  This  is  the  evidence  of  the  witness  Tribhovandas  Yijbhookundas  whom  I  ngard  as 
the  most  intelligent  and  straightforward  of  those  who  have  given  evidence  upon  this  \eiy 
involved  and  technical  subject  in  this  case,  and  1  believe  his  evidence,  which  I  accept  as  tLut 
of  an  expert.  He  ^ays  that  Exhibit  B  could  only  apply  to  May  14th  last  and  ho  givt» 
his  reasons  for  coming  to  such  a  concluBion.  It  is  unuecessary  to  go  further  back  than 
August    2nd,    19o2— it   is    really    unnecesssry  to  go  nearly    so  'far  back,    lor   prior    to  the 

*  stoppage  '  of  the  jota  in  Fabtuary  last  the  usual  way  of  rocording  bets  was  in  ihe  soda  botk, 
then  brokers  who  were  authorized  to  take  bets  being  provided  with  books  for  the  puipose  not 
cnly  of  entering  their  transactions  in,  but  also  of  testifying  the  fact  th;kt  they  were  what  1  may  call 

*  licensed  brokers  * — licensed  by  the  association  or  Mahajan  of  which  Virji  Tricam  was  manager. 
8in66  February  last  these  membership  books  have  been  discontinur^d  and  the  business  has  been  re- 
corded  on  slips  of  paper,  which  could  be  readily  destroyed  after  the  bets  had  been  settled,  and  so 
would  afford  no  evidence  against  the  pedhi  holder.  Then  the  finding  of  this  list  in  the  pedhi 
with  other  papers  on-the  16th  May  renders  it  extremly  probable  that  it  referred  to  the  previous 
day's  betting  (Sunday  being  a  diesnon).  and  1  have  no  h-sitation  in  accepting  the  evidence  I 
have  referred  to  above  as  being  correct,  and  finding  that  Exhibit  B  does  constitute  the  soda   and 


%  Criminal  Appeal  No.  386  of  1904. 

*  Section  3,  clause  2,  and  section  4,  clause  (a),  of  the  Bombay  Prevention  of  Gambling  Act 
(Bombay  act  IV  of  1887)  run  as  follows  :— 

Section  8—*'  S    1^    $    1^  In  this  Act  the  expression  '  instnunents  of  gaming  *  includes  any 
aiticle  used  as  a  subject  or  means  of  gaming," 
^'^ction  4— Whoever — 

(a)  being  the  owner  or  occupier  or  having  tho  use  of  any  boose,  room  or  place,  opens,    keeps 
or  usea  oho  same  foir  the  purposes  of  a  common  gaming  house^ 

§  ■       I  §  §  %  §  § 

shall  be  p*riish(;d  with  nne  whioh  m  \j  cxtand  to  flvd  hondr^  rupoes,    or   with  imptis^nment 
whiqh  mJby  ej^faad  to  thrj^  HLou.th^. 
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Yil«n  o£  looused'i  pedhi  for  the  14th  May  last,  and  that  it  constituteg  an  Insteument  9I  s^ming 
within  Beetion  7  of  the  Act.'^ 

The  accused  appealed  to  the  Higli  Court  on  the  ground,  in^.^r  alia  thai 
Iha  MagUtrate  erred  in  holding  that  Exhibit  B  wad  an  inatrunieut  of  gaming. 

Binnimt  (with  him  Hiralal  Dnyab/mi  nnd  ManiUtl  Dayabhai)  for  the 
Appellant : — The  Magistrate  designates  Exhibit  B  ^a  w  instrument  of  gaming, 
because,  he  says,  it  comprises  a  complete  soda  and  valan.  But  there  are  several 
entries  in  the  Exhibit  which  show  that  they  do  not  refer  to  jota  satti\  transacti- 
ons, as  neither  the  words  T  (i.  e,  Teji),  M  (i.  e.  Mondi)  or  J  (i.  e,,  J<»ta)  are 
written  there.  At  nny  rate  the  record  of  bets  is  not  complete  and  Exhibit  B 
cannot  therefore  be  said  to  be  an  instrument  of  gaming  In  Emperor  v.  Jam- 
nadas  W  and  Empcr^jr  v.  Chhaganlal  JivrajW,  regular  books  were  issued  by 
the  accused  and  given  by  him  to  his  oonstituents  for  the  purpose  of  carrying 
on  satta  transactions.  A  sheet  of  paper  like  Exhibit  B  cannot  be  ctiUed  an 
instrument  of  gunung.  If  that  be  not  so,  even  the  pen  and  ink  ustd  will 
have  to  be  cla.-sed  u'lder  the  same  head. 

Moreover  there  is  no  evidence  to  show  that  Exhibit  B    belonged  to    the 

accu^'e  i,  or  rn.it,  ihe  s;iine  \mx'^  use!  by  him  for  his  profit  or  gain.     As  the   satta 

in  th's  ci.^e  is  nut  :viiy  s  iiss-  a  u  v  ne,  the  pre^umptin»j  under  section    7  of    the 

B^»n»bn\  Pn  volition.    Ga    bli:;^  Act  (Bombay  Act  IV  of  1887;  is  not  applicable 

Enipt'Tor  V.  Trih  ovandat>\^) 

There  was  no  appeivranoe  for  the  the  Crown. 

l^ER  CURIAM : — We  agrje  with  the  conclusions  arrived  at  by  the 
Migistrate  on  the  facts. 

As  to  the  argument  thut  a  single  paj[e  of  paper  used  for  registering- 
wagers  IS  not  oil  the  same  footing  as  a  book,  the  ditterence  is  one  of  degree  and 
the  presumption  allowed  by  section  7  of  tte  Gambling  Act  IV  of  1887  wouki 
only  be  the  more  easily  rebutted.  As  it  ha^  not  been  rebutted,  we  think,  loi  t* 
Ing  at  the  course  of  decisions  reported  in  Emperor  v.  Tribhovandasi^),  Kingm. 
Emperor  v.  JamwKiasW  and  Emperof*  v.  CA/ioganlali^) ,  we  must  confirm  the 
conviction  and  sentence. 

It  was  suggested  that  the  paper  used  would*  be  no  more  the  means  of  betting 
than  the  pen  or  pencil  used.  We  are  unable  to  accept  such  an  argument.  The 
pen  or  pencil  could  be  used  for  many  other  purposes.  It  is  not  suggested  that 
there  is  any  use  except  that  of  facilitating  this  particular  kind  of  wagering  to 
which  the  paper  now  in  question  was  adapted  or  for  which  it  could  have  been 
used.  With  regard  to  the  objection  that  the  conviction  is  based  partly  on  the 
evidence  ol  the  accomplice,  we  think  that  the  general  rule  under  which  the* 
evidence  of  accomplices  is  discredited,  must,  as  the  illustration  given  in  the 
Evidence  Act  shows,  be  subject  to  the  qualification  that  the  less  heinous  the 
oiFence  disclosed,  the  less  liable  would  the  evidenoe  of  the  accomplice  be  to- 
Buspicion  and  dis(*.redit.  We  think  that  gambling  is  not  an  offence  so  grave  as 
entirely  to  deprive  the  evidence  of  an  accomplice  therein  of  credibility.  M[or« 
eover  that  evidence  is  not  in  this  case  without  corrobt ration. 

We  confirm  the  conviction  recorded  and  sentence  passed  on  the  aooosed, 

R.  B. 


(lA  (1903;  5  Bom.  L.  B.  129.  {V  (1804)  C  Hem.  L.  K  249. 

\^)  (1902)  26  Bom.  539;  4  Bom.  L.  R.  271. 


Digitized  by 


Google 


S0«  1  L.  B.  eo  Bom.  883. 

1905,  Fi^rtLdry  22.  I.  L.  B.  29  Bern.  886. 

Bi^ur%Mr.  Ju8iio$  Rvsf»eU  and  Str.  Jv^tioe  Batty. 

EMPEROR  V.  JUSUB  ALLY.  * 

BomdAj  Pra^ntion  of  Gambling  Act  (Bombay  Act  IV  of  1887),  Motions  3,   4,    12  •  — Qamblin  g 
in  a  machhwa-^  Public  place — Bombay  Harbour. 

Tbe  aooated,  fourfeaen  in  number,  cbartercd  a  machhyta  (boat),  and,  having  got  it  anchored 
In  tha  lk>mbay  Harbour  a  mile  away  from  the  land,  oarricd  on  gambling  thuie.  For  this  they 
were  ooavicted  of  an  offence  under  section  12  of  the  Bombay  Prevention  of  Ghfcmbliug  Act  (Bombay 
Act  IV  of  1887)  for  gaming  in  a  public  place  : 

Held^  (hat  the  aacued  were  not  guilty  of  an  o£Eence  under  section  13  of  the  Act,  since  they 
cannot  bo  ivaid  to  be  gambling  in  a  pubic  place. 

PJPR  BilTTF /.:— The  word  "place  •*  which  is  patient  of  many  differeent  meanings, 
must  necessarily,  in  each  instance  in  which  it  is  used  by  the  Legislature,  be  construed  ii^ith  reference 
to  the  intention  to  be  inferred  from  the  context.  Thos  in  section  12  of  the  Bombay  Prevention  of 
Gambling  Act  (Bora.  Act  IV  of  1887)  or  in  section  8  of  36  and  87  Vict.,  c.  38,  in  oonnootion  with 
such  words  as  roada,  streets  and  thcfoughfares,  it  bas  a  very  different  meanii  g  from  that  which 
it  bears  in  section  i  of  the  Aol,  and  from  that  givetl  to  It  in  connection  Wtih  section  8  of  i6 
and  17  Vict.,  c.  119,  by  judicial  decisions. 

The  uii:4chief  aimed  at  in  section  4  of  the  Act  is  a  mischief  clearly  distinct  from  that  aimed 
at  In  bection  12  of  the  Act.  In  the  former,  the  mi8chiof  aimed  at  is  the  practice  of  individuals 
making  a  profit  by  providing  a  spot  of  their  own  selection  known  as  a  place  where  gambling  is 
to  be  carried  on,  and  making  a  livelihood  by  attracting  people  to  a  place  which  ihey  would  not 
otherwise  froquont.  In  the  latter,  the  offence  is  not  that  the  individual  members  are  making  a 
profit  at  all  but  nimply  that  they  are  carrying  on  their  gambling  with  such  publicity  that  the 
ordinary  passer-by  cannot  well  avoid  seeing  it  and  being  enticod— if  his  inclinntions  lie  that 
way — to  join  in  or  follow  the  bad  example -openly  placed  in  his  way.  In  the  one  casu  comparative 
privacy  for  profit,  in  the  other  the  bad  pubuc  example  and  aocobsibility  to  thi  public,  would  seem 
to  constitute  the  gravumen  of  the  offence. 

Section  12  of  the  Bombay  Prevention  of  Gambling  Act  (Bom  A'^fc  IV  -  f  188^)  aims  at 
gambling  tfi  a  publia  place  or  thoroughfare,  ordinarily  with  no  intervening  ol)strjct.on  to  the 
public  view,  wnere  thefe  ia  voluntary  publicity. 

ThTSW!i8an  HppHcition  for  revHion  nndter  section  4^^ 5  of  the  Criminal 
Procedure  Cod«  ;Act  V  of  1898  )  agains*  oonvictioiiH  and  sentences  recorded  by 
Kar^ond  i!<  Chnbi  Ida**.  Third  Prenidency  Magistrate  of  Bombay. 

.    '  Criminal  application  for  Revision  No.  8o6  of  1904. 
I  The  Bombay  Prevention  of  Oambling  Act  (Bom.  Act  IV  of  1887),  sections  3,  4  and  12   run 
as  follows  : — 

3.  I  I  I  In  this  Act  **  common  gaming  house  *'  means  a  house,  room  or  place  in  which 
cards,  dice,  tables  or  other  instrnmencs  of  gaming  are  kept  or  used  for  the  profit  ot  gain  of  the 
person  owning,  occupying  using  or  keeping  such  house  (room  or  place)  whether  by  a  charge  for 
the  use  of  the  instruuieuts  of  gaming  or  of   the  house  (room  or  place)  or  otherwise  howsoev(^r^ 

4.  Whoever. 

(a)  being  the  owner  or  occupier  or  having  the  use  of  any  house,  room  or  place,  opens, 
keeps  or  uses  the  same  for  the  purposn  of  a  common  gaming  house  ; 

(6)  being  the  owner  or  occupier  of  any  such  bouse,  room  or  place  knowingly  or  wilfuVjT 
permits  the  same  to  be  opened,  occupied,  kept  or  used,  by  any  other  person  for  the  purpose 
aforesaid  ; 

(c)  has  the  care  or  management  of,  or  in  any  manner  n«;3i<;tF  in  conductin((  the  bnsine^is 
of  any  such  house,  room  or  place  opened,  ocoupaid  kept  or  u^ed  for  the  puipoije  aforesaid  ; 

(d)  advances  or  furnishes  money  for  the  purpose  of  gaming  with  persons  frequenting  «ny 
tuch  house,  room  or  place,  , 

shall  be  punished  with  fine  which  may  extend  to    five  hundred  rupees,  or  with  imprisonment 
which  may  extend  to  three  months. 

12.    A  Police  officer  may  apprehend  without  warrant — 

(a)  any  perssn  found  playing  for  money  or  other  valuable  thing  with  cards,  dice,  oounterg 
or  other  instruments  of  gaming  used  in  playing  any  game,  not  being  a  game  of  mere  skill,  in 
any  Bublic  street,  place  or  thoroughfare  ; 

♦  I  ♦  •.♦  ♦  I  %  I 

Any  such  person  shall,  on  conviction,  be  punished  with  fine  which  may  extend  %9 
^y  rupees,  or  with  imprisonment  which  may  extend  to  one  month. 

*l  I  I  •  ♦  •  ♦  I  ♦ 
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V 

The  accused,  fourteen  in  oumbQT,  chartered  a  maeihwa  (  a  boat  licenfled 
for  hire ),  and  got  it  anchored  op);Oi5ite  Gnn  Powder  Bunder  in  the  Bombay 
Harbour,  a  miie  away  from  the  land.  They  were  found  there  gambling  with 
dice  and  money  on  a  canvas  which  was  stretched  out  in  the  centre  of  the  boat. 

They  were  tried  by  the  Magistrate  for  an  offenoe  under  section  12  of 
the  Bombay  Prevention  of  Gamblmg  Act  (Bombay  Act  IV  of  1887),  and  were 
convicted  aod  sentenced  each  to  undergo  three  weeks  rigorous  imprisonment. 

The  accused  applied  to  the  High  Court  under  its  criminal  revisional 
Jurisdiction,  chiefly  on  the  grounds  that  the  lower  Court  erred  in  law  in 
holding  that  the  said  boat  was  a  "  public  place  "  within  the  meaning  of  section 
12  of  the  Act,  notwithstanding  the  fact  that  it  had  been  exclusively  engaged 
by  the  accused,  and  that  the  lower  Court  erred  iu  holding  that  part  of  the 
harbour  where  the  mackhwa  was  eruising  was  a  ^'  tboroughfiure  /  or  a  ^*  public 
place  "  within  the  meanins^  of  section  12. 

Branmn  (  with  him  H.  0.  Coyaji  and  F.  Oliv$ra\  for  the  applicants. 
Raikes  (acting  Advocate  General)    with  the   Public   Prosecutor,    for  the 
Crown. 

Batty,  J.  ; — ^The  only  question  in  this  case  is  whether  gambling  in  a 
machhwa  which  was  chartered  by  the  accused  and  was  used  by  them  for  the 
purpose  in  the  Bombay  Harbour,  could  be  said  to  be  gambling  in  a  public  place, 
street,  or  thoroughfare,  within  the  meaning  of  section  12  of  (he  Bombay  Gam- 
bling Act.  The  first  two  of  these  phrases  viz,  *  'place  *  and  *  street '  have  un- . 
ambiguous  meanings  attached  to  them  as  legislative  expressions  by  judicial 
decisions.  The  second  of  them,  the  word  '  street, '  is  manifestly  inapplicable  in 
this  case,  it  is  conionded  that  the  third  expression,  '  Aoroiighfare, '  is  appli- 
cable to  the  Borabay  hrttbour  in  which  the  mackhwa  containing  the  gambling 
party  was  found.  We  do  not  think  that  it  can  be  said  of  the  accused  that  they 
were  gambling  in  a  public  place  or  thoronghfare  in  the  ordinary  acceptation 
of  those  terms.  We  think  that  the  word  '  place, '  which  is  patient  of  many 
different  meanings,  must  necessarily,  in  each  instance  in  which  it  is  ujsed  by  the 
Legislature,  be  construed  with  reference  to  the  intention  to  be  inferred  from  the 
context.  Thxifi,  it  is  obvious  that  when  used  as  in  section  12  of  the  Bombay 
Gambling  Act,  or  in  section  3  of  36  and  37  Vict,  c.  38,  m  connection  with  such 
words  as  roads,  streets,  and  thoroucrhfares,  it  has  very  different  meaning  from 
that  which  it  bears  in  section  4  of  the  Bombay  Gambling  Act^  and  from  that 
nven  to  it  in  connection  with  section  3  of  16  and  17  Vict,  o.  119^  by  judicial 
decisions  in  Shaw  v  MorleyW  ;  Bow8  v.  FenwickW  ;  OaUaway  v.  JfcTaniesP)  ; 
Liddell  v.  Lofthousei^) ;  Mclnaney  v.  HUdrethi^)  ;  or  in  Fowm  v.  Kempton 
Park  Racecourse  Company  l^],  where  the  Court  of  Appeal  disapproved  Hawke 
V.  JhrnnUH. 

These  cases  just  cited  construe  the  word  when  used  with  such  words  aa 
house,  room,  or  office,  as  meaning  a  "  defined  "  or  '^  ascertained  fixed  spot,  '^ 
that  is  with  certain  circumscribing  limits  and  so  for  ejuedem  generis  with  a  . 
house,  room  or  office.  And  in  Snow  v.  Hilli^)  where  the  appellant  had  been 
*'  simply  walking  about  the  field  "  it  was  held  that  he  did  not  oome  within 
the  purview  of  the  Act  16  &  17  Vict.  o.  119.  That  Act  treats  of  houses,  rooms, 
offices  or  other  places  opened,  kept  or  msed  for  the  pur]^e  of  the  owner  etc. 
betting  with  persons  resorting  thereto.  The  mischief  aimed  at  in  section  3  of 
that  Act  and  in  section  4  of  Sie  Bombay    Gambling    Aot  is  a    mischief  clearly 

Cl)  <1868)  L.  R.  8  Ex.  187.  (2)  (1874)  L.  R.  9  C.  P.  339.  (8)  (iSSl)  8  Q.  B.  D.  975. 

{V  (1896?  1  Q.  B.  295.  (6)  (1897)  1  Q.  B.  600.  (6)  (1897)  3  Q.  B.  243. 

(7)  (1897)  1  q.  B.  579.  ($)  1686 14  Q.  B.  D,  688 

Digitized  by  VnOOQlC 


sod  I>  Ih  &.  29  Bom.  «8d. 

^intiticl  From  that  aimed  al  in  66  ft  37    Vict  c  38    and  in    section  12  of   the 
Bombay  Qambling  Act.     In  the   firbt  two    enactments    mentioned  the  mischief 
ilimed  at  is  the  practice  of  individuals  making  a  profit    by  providing  a  spot  of 
their  oim  selection  known  is  a  place  where  gambling  is  tf>  b^  carried    on^  and 
making  a  livelihood  by  attracting  people  to  a    place    which  they    would     not 
otherwise  freqnent.     In  the  other  two  enactments,  howev.^E,  the  offence  i*»,  not- 
that  the  individual  members  are  making  a  profit  at  all,   but   nimply  that    th<^7 
are  carrying  on  their  gambling  wiuh  such  publicity  that  the    ordinary  p-iHRer-by 
oaonot  well  avoid  seietng  it  and  being  enticed — if  his  inclinationMlie  th^t  way — to 
joio  in  or  follow  the  bad  example  opemy  pi  iced  in  his  way.     In  the  one    case 
Oomparative  privacy  for  profit,  in    th«  other  the  bad  public   exam  vie   and   acce- 
ssibility to  the  pubiiOy  would  teem  to  constitute  the    er^vamen  of  the   offence. 
Thnt,  the  very  iaot  that  special   aoeoniodation  and  privacy  had  been  furnished^ 
which  would  be  essential  m  a  case  under  section  4  of  the   Bombay  Gambling 
Act,  would  be  a  ground  for  excluding  the  case  from  the  purview  of  section    12. 
If  people  gratuitoudy  allow   gambling  on  their  private  pre m  ise.<«.  the  law  doea 
not  interfere    with  them,  presumabiy  because  in  that  case  they  have  no  special 
inducement  to  tempt  outsiders  to  join  them.     The  law  does  interfere,   however, 
iT  whether  for  private  gain  or  not,  they  dxpose   temptation    where  the   general 
public  have  a  right  to  oome.     Thus  an  omnibu^  may  be  a  pub  ic   pla'^e   for  the 
purposes  of  an  enactment  aiming  at  acts  committed  ad  eommune  nocumentnm 
Queen  v.  Holmes.  W  So  may  a  roof  at  the  back   of  a  house,  exposed   to  view, 
where  the  offence  consists  in   exposure  :  Qu^een  v.  Thallman.  (2;     Rut  gaming 
in  a  railway  carriage  Which  wiis  not   being  used  or  travelling   along   the  line, 
but  was  shunted  a  way  in  a  Jrard  or  warehouse,  was  h.  Id  noc    to  be    piayiiig  or 
betting  in  an  open  and  public  place:    Ex   parte    Freestone.l^]     J  he  obvious 
ground  of  distinction  is  that  the  public  had  no  right  of  access    to  the    carriage 
and  that  the  gaming  was  not  so  exposed  as  to  be  pationt  to  the   passer-by.     In 
Langrish   v.  Archer,  W  on  the  other   hand,    whee  th«^    r.nlway    cirri  ige  in 
wh»ch  gaming  was  going  on  was  travelling  on  if    v»  irj  y,    it  was    luli  to  he  a 
public    place    within    the     meaning  of  36  &  3r  Vat  c    '8, -ec^it  n  "3    htcanse 
the  pul'lic  had  access  thereto.    And  obviously  a^iy  p.  rson     yeitm^  int»    such  a 
carriage  would  at  onoe  have  the  fact,  that  gambling  was  ^o\:m^  on  i h  (e,    f  »rc  d 
oh  his  notice.  But  we  think  that  in  the  case  o^  nmackkwa  charren  >]  bv  a  pnvit^ 
party,  the  public  h«d  not  such  right  of  access    as    would    surtitv  to    hr[n\f  the 
g^mblig  carried  on  in  it  within  section  12  ot  ^he  Bombay  Ga  i)l)!!nir    Act.     It  i^ 
trae  the  mftckhwa  was  iii  the  harbdur  which  may  be  regarded  a**  a  thorough  are 
for  certain  purposes.     But  a  maekh'iJoa  is  not    exposed    to  the    public    view  of 
persons  using  that  pailiicular  kind  of  thoroughfare  in  the  same  way  as  a  carriage 
is  in  a  public  street.     It  is  Tkthet  dfthe  nature  of  an  enclosure^  and  we  do  not 
think  it  reasonable  to  suppose  that  anybody  using  the  harbour  as  a  thoroughfare 
in^  the  ordinary  way  conid'  hs^te  kndwo'  the  use    to    which  the    maehhwa    was 
being  put.    In  the  case  of  Qusen-Bmprees  v.  SrUal,  l^]  a  Ghabutta,  a    tenace^ 
01^  platform  adjoinifig  n  public  thoiknighfiire,  was  held  not  to  be  a  public    place 
within  the  meaning  of  seotlon  159  find  160  Indian    Penal    Code,    because    the 
pttblic  had  not  a  right  of  access  thereto,  though  ''it  w.u<  visible  (torn  the  thorou- 
ghfare and  the  pnblio  conId  ^ee  what  wae^  taking  place.  "    But  the  case  of  a  ma-» 
efUiwa  in  the  harbour  is^  we  think,  much  stronger,  for  it  would  be,  in  our  opini- 
on, nnreatsonable  to  soppone  that  the  public  in  the  ordinary    exercise    of   thfir 
right  of  user  of  theharbonr  could  have  known  that  gambling  was  going  on  in  it. 

<1)  a8»3)  2S  U  t  P^.  £k)  M.  G.  123.  (2)  (1868)  SS  L.  J.  (N.  S.)  M.  G.  58. 

(8)  (1856)  36  L.  J.  (N.  8.)  ^.C  m.       <i)  (1883)  10  Q.  B,  D,  U*       (5)  (1805)  17  AJU.  196. 
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Section  12  aims  at  gambling  in  a  nublic  place  or  thoroughfare,  ordinarily  wibh  no 
intervening  obstruction  to  the  puolic  view,  where  there  is  Voluntary  publicitj'. 
In  our  opinion,  without  straining  words,  the  maohhwa  must  be  considered 
to  have  been  a  place  within  the  meaning  of  section  4  rather  than  of  section 
12,  being  more  of  the  nature  of  a  house  or  room  than  of  a  place  ejusdem 
generis  with  a  street  or  thoroughfare.  Had  it  been  so  used  for  the  profit  or 
gain  of  any  person  owning,  occupying,  Using  or  keeping  it,  then  the  case 
would,  we  think,  have  come  within  sections  3  and  4  of  the  Bombay  Gambling 
Act.  But  what  the  party  apparently  aimed  at  wns  seclusion  and  not  publicity, 
Bud  we  think  that  their  manifest  object  of  avoiding  notice  would  have  been 
attained  as  far  as  the  public  was  concerned  and  that,  save  for  the  exceptionally 
close  scrutiny  of  the  police,  the  structure  sufficed  to  exclude  both  the  access 
«nd  the  observation  of  the  public.  We  desire  to  add  that  the  view  we  take 
in  this  particular  instance  by  no  means  involves  as  a  corollary  that  people 
gambling  in  a  carriage  in  a  street  or  ordinary  thoroughfare  would  be  exem  pt 
from  liability  unber  section  12.  We  do  not  think  that  the  accused  in  this 
particular  case  were  in  a  similar  position,  and  reverse  the  convictions  and 
isenteoces  passed  on  the  accused. 
R.  R. 


1905.  April  10.  1.  L.  E.  29  Bom  423. 

Before  Mr,  Justice  Russell  and  Mr.  Justice  Baity, 
EMPEROR  v.  RAMPRATAP  MAGNIRAM* 

Indian  Factories  Act  (XV  of  1881) »  sections  12,  15  (1)  (e)  (1)— Fencing   Machinery— Managed — 

Occupier— Liability. 

The  acctsed  Who  was  the  manager  of  a  ginning  factory  at  Dhulia  resided  in  a  part  of  the 
premises  on  which  the  factory  stood.  He  was  charged  under  section  16  [1]  [«j  of  the  Indian 
Factories  Act  £  XV  of  1881J  with  having  neglected  to  fence  certain  machinery  in  the  factory  ;  and 
he  was  convicted  and  sentenced  by  the  Magistrate.  On  appeal,  the  Sessions  Judge  reversed  the 
t!ouviction  and  sentence  and  acquitted  the  accused.  On  appeal  by  the  Government  of  Bombay 
against  this  order  of  acquittal  : — 

Heldy  that  the  accused  was  not  liable  to  conviction  under  section  15  [1]  [e]  of  the  Indian 
Factories  Act  [XV  of  1881] ,  sinee  the  manager  of  a  factory  cannot  be  said  with  truth  to  have 
been  the  occupier  thereof. 

Appeal  by  the  Government  of  Bombay  against  an  order  of  acquittal 
passed  by  E.  M.  Pratt,  Sel^»ions  Judge  o£  Dhulia. 

The  accused,  Rampratap  Magniram,  the  manager  of  Ramnarayan  Baldev 
Ginning  Factory  at  Dhulia,  was  charged  with  neglecting  to  fence  machineiy, 
an  offence  punishable  under  section  15  (1)  (e)  of  the  Indian  Factories  Act  (XV 

•  Criminal  Appeal  No.  595  of  1904. 
(1)  The  Indian  Factories  Act  (XV  of  1881),  sections  12  and  16  (1)  («)  run  as  follows  :•— 

Section  VI.— (a)  Every  fly-wheel  directly  connected  with  a  stem-engine,  water-wheel,  or 
ther  mechanical  power  in  any  part  of  a  factory,  and  every  part  of    a  steam-engine  or  water-wheel, 

(6)  every  hoist  or  teagle  near  which  any  person  is  liable  to  pass  or  be  employed,  and 

(c)  every  other  part  of  the  machinery  or  mill-gearing  of  a  factory  which  may,  in  the  opinion 
of  the  local  Inspector,  be  dangerous  if  left  unfenced,  and  which  he  may  have  ordered  to  be  fenced, 
shall,  while  the  same  is  in  motion,  be  kept  by  the  occupier  of  such  factory  securely  fenced. 
Section  15. — Any  person  who,  in  breach  of  this  Act  or  of  any  order  or  rule  made  thereunder,— 
I  I  I  9  1  •  • 

(a)  neglects  to  fence  any  machinery  or  mUl-gearing  in  any  factory 
f  I  9  9  9  I  « 

shaU  be  punished  with  fine  which  may  extend  to  two  hundred  rupees. 
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of  1881).  On  the  17th  January  1903,  the  Presidency  Inspector  visited  the 
factory  and  passed  an  order  in  writing  that  the  second  motion  pulley  should 
be  guarded  with  a  strong  iron  fencing  within  16  days.  This  order  the 
accused  failed  to  carry  out^  and  he  was  convicted  of  the  offence  chared  by 
the  First  CLss  Magistrate  of  Dhulia  and  was  sentenced  to  pay  a  fine  of  Rs.  60 
On  appeal,  the  Sessions  Judge  of  Dhulia  reversed  the  conviction  and 
sentence  and  acquitted  the  accused.  The  grounds  of  his  decision  were  ezpre- 
seed  as  follows  : — 


TbeeTid6n<M....ltof  two  witnesies^bo  ny  the  aoenied  lived  on  the  pemiiee  of  the 
Iftctorj  end  paid  the  land  revenne.  Mr.  Hutlej  and  the  other  witnesses  have  said  that  he  is  the 
manager  and  the  PubUc  Proseontor  admits  that  the  accused  was  resident  manager.  The  ocoupier 
nnder  the  Act  is  the  person  who  gives  notice  of  oocupation  under  section  14.  It  is  admitted  that 
no  such  notioe  was  given  bj  the  accused.  He  is,  therefore,  not  the  occupier  and  cannot  be  mad« 
liahla  unless  the  occupier  has  exonerated  himself :  see  section  17  and  the  remarks  in  the  case  of 
Chairman  of  the  Serampor^  Municipaliiy  v.  Inspector  of  Factoria,  I.  L.  B.  25  Cal.  at  page  468. 

Aeainst  this  order  of  acquittal,  the  Oovernment  of  Bombay  appealed  to 
the  ffigh  Courts  on  the  following,  among  other,  jg^rounds  :  (1)  that  the  lower 
appellate  Court  erred  in  starting  an  objection  of  its  own  and  holding  that  the 
iV)cased  was  not  an  ^'occupier"  within  the  meaning  of  section  15  of  the  Indian 
Factories  Act  (XV  of  1881);  that  there  was  distinct  evidence  that  the  accused 
though  described  as  otanager  was  a  resident  manager  of  the  fectorj,  in  physical 
occupation  of  the  factor;^  the  owner  himself  living  at  Indore  :  and  that  the 
lower  appellate  Court  erred  in  holding  that  the  expression  ''occupier  *'  applies 
only  to  one,  who  has  given  notice  of  oocupation  under  section  14  of  the  Act. 

PER  CURIAM, — In  this  case  the  accused  was  the  manager  of  the 
Ramnarayan  Baldev  Oinning  Factory  at  Dhulia  and  he  resided  in  a  part  of 
the  premises  in  which  the  fiEictory  is.  He  was  charged  before  the  City  Magis* 
trate  of  Dhulia  with  having  neglected  to  fence  certain  machinery  in  the  Factory 
and  thereby  to  have  committed  an  offence  punishable  under  section  15  (1)  (e) 
of  the  Indian  Factories  Act  (XV  of  1881).  The  City  Magistrate  convicted  him 
and  sentenced  him  to  pay  a  fine  of  Rs.  60.  On  appeal,  the  Sessions  Judge  of 
Khandesh  reversed  the  conviction  and  sentence  and  ordered  the  fine  if  paid 
to  be  refunded.  The  Qovernment  of  Bombay  have  appealed  from  this  acquittal 
and  appeared  by  the  Advocate  General^  Mr.  Coyaji  representing  the  accused. 

The  grounds  on  which  the  learned  Sessions  Judge  proceeded  were  thai 
inasmuch  as  the  accused  bad  not  given  the  notice  of  occupation  under  section 
14  of  the  Act  he  was  not  the  occupier.  But  these  grounds  are  clearly  untenabi^ 
as  appears  from  the  case  of  Queen-Empress  v.  Manordcia  EaraJchehand  (  pag* 
902  of  the  Unreported  Criminal  Cases  of  the  High  Court  of  Bombay  b^ 
Ratanlal  )  ;  there  it  was  held  (  inter  alia  )by  Parsons  and  Ranade,  JJ^  tha^ 
the  proprietor  in  that  case  was  none  the  less  an  '*  occupier  *^  because  he  had 
not  sent  in  anv  notice  under  section  14  as  no  notice  is  obligatory.  The  above 
case  was  not  Drought  to  the  attention  of  the  Sessions  Judge  and  was  nol 
cited  before  us. 

But  an  important  and  interesting  question  arises  whether  the  accused 
Was  the  **  occupier  "  of  the  Factory  within  the  meaning  of  the  Act. 

In  the  first  place  the  preliminary  sections  of  the  Act  XY  of  1881  musi 
be  referred  to. 

Section  2  provides  (  inter  alia  )  that  any  part  of  a  factory  should  be  dee* 
med  to  be  a  Factory  except  any  part  used  exclusively  as  a  dwelling.  In  the 
present  case  no  evidence  was  given  to  show  whether  the  place  where  the  aoon* 
std  resided  was  used  exclusively  aa  a  dwelling. 
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By  Aot  XV  of  1881  aa  amended  by  XI  of  1891  (  Indian  Factories  Acfc^ 
1891  )  '*  any  manager  "  cornea  under  tho  heading  of ''  All  Operatives/'  section 
5B.  The  prohibitions  and  directions  contained  in  sections  8,  9, 10  and  11  of 
%be  Aot  XV  of  1881,  as  amended  by  the  Indian  Factories  Act,  1891,  are  direc- 
ted to  the  occupiers  of  Factories.  Section  12  of  the  Act  imposes  the  obligation 
to  fence  machinery  upon  the  occupier. 

Seption  15  i^  amended  by  Indian  Factories  Act,  1891,  provides  that  any 
person  who,  in  breach  of  this  Act  or  of  any  order  or  rule  made  thereunder,  (<e) 
neglects  to  fence  any  machinery  should  be  punished  with  fine  which  may 
extend  to  Bs.  200.  Section  17  (  as  amended  )  provides  that  every  occupier  of 
a  factory  shall  be  deemed  primarily  liable  for  any  breach  of  this  Act  or  of  any 
order  or  rule  made  thereunder;  brt  he  may  discharge  hin^self  from  such  liability 
by  proof  thatsuch  breach  was  committed  by  some  other  person  without  his 
knowledge  or  consent,  and  in  that  case  the  person  committing  such  breach 
Shalt  be  liable  therefor. 

This  Act  does  not  give  any  definition  of  "  occupier  "  and  in  this  respect 
resembles  the  English  Factory  and  Workshop  Act,  1895  (  58  and  59  Victoria, 
chapter  37  ),  as  to  which  see  Oarringtan  v.  Bannister  &  Co.  W  and  Merrill  v. 
Wilson  So7i8  &  Co.,  Limited  (3). 

To  asjcertaiu  :;he  meaning  of  the  word,  therefore,  we  must  consider  the 
cases  bearing  on  the  point  and  general  principles.  Before  doing  so,  however,  it 
is  material  to  observe  that  the  Indian  Factories  Act,  XV  of  1881,  does  by 
section  13  ob:jerve  a  distinction  between  an  occupier  and  a  manager.  For  by 
that  section  notice  cf  accidents  is  to  be  given  *'  by  the  occupier  of  such  factory 
or,  in  his  .ibseace,  his  principal  agent  in  the  management  of  such  factory.  " 
From  thi'S  we  may  infer  that  if  the  L'^gisluture  had  intendetl  to  make  the 
manager  of  a  factory  liable  to  fence  the  machinery  it  would  have  done  so 
in  direct  terms. 

Strictly  speaking  an  occupier  is  one  who  cnn  maintain  an  action  of  tres- 
pass ;  see  Sheppard  v.  Bradford  (3),  Tlie  King  v.  Satton  W  .  In  the  present 
ca*«e  if  an  action  of  trespass  in  the  facf^ry  had  been  bri»ught  by  ohe  accused,  the 
defendant  therein  would  have  :  uccesMfulIy  pleaded  that  the  factory  was  not  the 
plaintid'a  ;  see  BuUen  and  Leake's  Precedents  of  Pleadino^s,  Title  Tres*p;ws,  and 
the  Pleas  to  such  action,  p  iges  417,  810,  3rd  edition.  No  doubt,  on  tiie  other 
hand,  tho  word  "  occupier  "  has  had  an  extended  meaning  given  to  it  in  The 
Manchester  S.  and  L.  Railway  Company  v.  Wallis  W  where  it  was  held  that 
Deotion  G8  of  the  Railway  Clauses  Act  (8  and  9  Victoria,  chapter  20)  obliged 
Railway  Companies  "to  fence,  so  as  to  keep  the  cattle  of  the  owners  or  occupi- 
ers of  theabjoining  lands  not  taken,  from  sirraying  thereout..."  and  that  "whilst 
cattle  are  passing  along  a  highway,  the  owners  of  such  cattle  are  using  it  accor- 
ding to  the  dedication  of  the  owner  of  the  s«)il,  and,  being  th«^re  with  his  conse- 
nt, the  owners  are  strictly  occupying  the  highway.  In  Oharman  v.  South-Ea' 
stern  Railway  Company  (6)  Lord  Esher  M  R.  describes  that  cat«e  as  a  '^strong 
decision,  but  it  wa<9  the  decision  of  a  wery  strong  Court,  "  But  Umki::.;  at  the 
above  83ctions  of  the  Indian  Factiories  Aot*  we  do  not  think  we  ghxi  hoi !  ui>.it  the 
manager  of  the  factory  in  que-(tion  h  >rein  ci\n  bo  said  with  truth  to  have  been 
the  occupier  thereof.  The  kecords  from  the  Collector  ^  office  show  ihut  thio 
factory  is  there  registered  under  the  names  of  Javerrual  Jamnadas  Br<»i.hi»rs  as 
the  occupinrs.     In  the  case  of  Imp  rat' tr  v   ^fanoMaA    Hti^rtkhckand  ('7)aboV3 

(1)  (1901)  1  K.  B.  20.        (2)  (lyoi)  I  K.  B.  85.  {6)  (1864)  16  C.  B.  N.  S.  .H6J  at  p.  878. 

(4)  (1885)  3  Ad.  &  K.  597.         (5)  (1851)  14  G.  B.  2tS.  ab  pp.  223,  224  :  22  R.  C.  315  at  p.  322. 
(6)  (1888)  21  Q.  B.  D.  524  at  p.  527.        (7)  HatauUl*s  Uuicp.  Or.  C  p.  CG2. 
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referred  to,  it  was  the  proprietor  of  the  feotory    who   lived  in    a  hoof  e  on  tlid 
factory  premises  for  the  greater  part  of  the  year. 

Again  in  Chairman  of  the  Serampore  Munieipality  v.  Inspector  of 
Factories,  Hoogaly  (l)  it  was  held  inter  alia,  that  it  lay  upon  the  occupier  of 
the  factory  as  bein^  primarily  liable  for  breach  of  any  of  the  provisions  of  tho 
Factories  Act^  to  give  the  strictest  proof  of  circumstances  exonerating  himsetf 
from  the  liablity  to  fix  it  on  any  other  persons.  For  these  reasons  we  must 
dismiss  the  appeal. 

The  result  is  to  be  greatly  regretted.  In  the  present  case  the  occupiers, 
we  are  told,  live  at  Indore  outside  British  Jurisdiction.  We  are  also  told  that 
in  Khandesh  there  are  several  factories  the  occupiers  of  which  reside  in  England. 
It  is  obvious,  in  such  cases,  that  the  result  of  our  decision  must  make  the  provi- 
sions of  the  Act  nugatory  for  a  considerable  time  at  all  events  that  is  until  steps 
can  be  taken  to  summon  the  occupiers  of  the  factories  during  which  time  of  cour- 
se the  employes  of  the  factory  will  be  exposed  to  all  the  dangers  if  the  machinery 
not  properly  fenced.  But  we  have  only  to  construe  the  wwds  of  the  Legislature 
irrespective  of  the  possibly  injurious  consequences  to  a  class  of  persoub  incapable 
of  protecting  themselves. 
R.  R. 


1905.  May  29.  I.  L  B.  2ii  Bom.  449. 

Before  Mr,  Justice  Russell  and  Mr,  Justice  Aston  i  on  reference  before 

Mr.  Justice  Batty. 
EMPEROR  V.  JETH ALAL  HURLOCH AND  » 

Criminal  Procedure  Code  (Act  V  of  1896),  sections  233,  23i>— Joint  trial  oi  different  Recused — 
Rioeiving  stolen  property  a*;  different  times  and  from  different  persons — Same  transaction- 
Indian  Penal  Code  (Act  XLV  of  1860),  section  411. 

A  theft  was  committed  of  certain  property  including  ornaments.  S  was  one  of  the  persons 
who  received  the  stolon  property  from  the  thieves  S  disp-sed  of  the  property  to  several  pernor s^ 
And  being  indebted  to  J  he  gave  a  portion  of  the  property  to  J  in  Ratisfaction  of  hi^  debt.  K 
was  found  to  have  in  his  possession  a  portion  of  the  property  identifiedas  stolen  in  the  ^amo 
thoft,  but  there  was  nothing  to  show  when  ho  receiv^'d  it  and  from  whom.  Under  theso 
circumstances  the  three  p«jr.^ons  S,  J  and  K  were  tried  together  at  one  trial  on  charges  of  receiv- 
ing stolen  property  knowing  it  to  be  stolon  : 

Held  by  RUssbll  and  Batty,  JJ.,  that  that  the  throe  ofTanccs  atjainst  tho  three  accused 
S.  J  and  K  were  distinct  off encos  which  could  not  be  regard. ^d  as  off'-^ncos  co^nmitted  in  the  same 
transaction  within  the  meij^nng  of  section  'J39  of  the  Criminal  Prorcdui-o  CoJo.  and  fhut  the 
trial  of  the  three  accused  together  was  in  contravention  of  the  provisi(>ns  of  section  233  of  the 
Code  and  was  therefore  illogal. 

Per  Batty,  J.  : — *  The  offence  punishable  under  section  414  of  the  Indian  Penal  Code  is 
that  of  voluntarily  assisting  in  disposing  of  stolen  property  and  therefore  must  necessarily  form 
part  of  tho  same  transaction  as  the  receipt  by  the  person  to  whom  it  is  so  disposed  of.  It  nectfs- 
Rarily  involves  manifest  crimiBality  in  both  persons  at  one  and  tho  same  time  when  both  offences 
are  committed." 

••  The  words  of  section  239  of  the  Criminal  Procedure,  1898,  are,  to  say  tho  least  of  it, 
ambiguous,  if  intended  to  include  in  the  same  transaction  a  series  oi  acts  one  or  more  of  which 
had  been  done  at  a  time  beioro  the  parties  to  the  subsequent  acts  had  anything  to  do  with  that 
transaction.  The  illustrations  to  th^  secsion  seem  to  suggest  that  the  persons  to  bo  jointly  tried 
must  have  been  as  ociated  from  tho  first  in  the  series  of  acts  which  form  tho  same  transa<;tion." 

*•  The  inevitable  result  appears  to  bo  that  that  the  proceedings  of  the  Magistrate  were 
illegal  and  a  nullity  .  .  .  There  has  been  no  legal  trial.  There  has  therefore  baen  no  legal 
acquittal  and  there  is  therefore  neither  appeal  agninst  acquittal  nor  acquittal  to  reverse,  and 
the  question  whether  the  accused  should  now  be  legally  triod  is  a  question  not  for  judicial  deci- 
sion out  for  »ihe  consideration  of  the  authorities  with  whom  it  rests  to  proceed  with  a  prosecution.'* 

Subrahmaii'a  Jxyi/ar  v.  Kluj-Emperor  (2)  followed. 

%  Criminal  Appeal  >;o.  .571  of  ir;04. 
(1)  (IS'JS)  25  Cal.  151.  (i)  (1901)  25  Mad.  Gl. 
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Appeal  under  section  417  of  the  Criminal  procedure  Code  (Act  V  of  1898),  by 
the  Government  of  Bombay,  from  the  order  of  acquittal  passed  by  S.  Padamji 
Arldtional  Sessions  Judge  of  Alimedabad,  in  appeal  from  convicbiou  and  sentence 
recorded  by  C.  V.  Vernon,  Ist  Glass  Magistrate  of  Panch  Mahals. 

On  the  22nd  August  1903  a  theft  was  committed  by  certain  Bhils  at  Baro- 
da,  of  property  valued  at  R«.  7,W0  The  Bhils  disposed  of  the  property  to 
several  persons,  of  whom  Siheb«1in  faccused  No,  I)  was  one  On  about  the  8th 
September  1903  Sihebdin  disposed  of  the  property  to  Chhotalal  and  Mansukh 
and  gave  a  portion  of  the  property  to  Jethalal  (accused  No.  2)  in  satisfaction  of 
the  debt  of  Ks.  1,185,  which  was  due  by  Sahebdin  to  Jethalal,  and  which  was 
the  balance  due  ou  an  accauut  which  had  been  running  10  or  12  years.  A  fur- 
ther portion  of  the  property,  ifftntified  as  stolen,  was  found  hidden  in  Kila's 
(accused  No.3)field  in  an  earthen  pot  and  Kila*s  explanation  regarding  the  same 
w;is  that  it  was  placed  there  with  his  knowledge  and  consent  by  a  Bata. 
Beyond  this  statonient  of  Kila  there  was  no  evidence  in  the  case  to  show  how 
he  came  by  that  property. 

The  three  persons,  Stihebdin  (  No.  1  ),  Jethalal  (  No.  2  ;  and  Kila  (No.  3), 
were  under  these  circumstances  tried  together  at  one  trial  by  the  J sb  Class 
Matjistrate  of  Panoh  Milials  tor  the  offences  under  sections  411  and  414  of  the 
Indian  Penal  Code.  At  the  trial  the  charge  under  section  414  of  the  Indian 
Penal  Code  was  withdrawn,  "  as  section  411  contained  the  gist  of  the  charge 
again  so  "  the  accused. 

The  three  accused  were  convicted  of  the  offence  charged,  and  Sahebdin 
was  sentencevl  to  suffer  two  years'  rigorous  imprisonment  ;  Jethalal  was  ordered 
to  undergo  three  months'  simple  imprisonment  and  to  pay  a  fine  of  Rs.  1,000  : 
while  the  sentence  that  was  passed  upon  Kila  was  one  mouth'e  rigorous  impri- 
Konment. 

Jethalal  ulone  appealed  against  the  conviction  and  sentence,  and  the 
Additional  ^e^sio?ls  Jud^e  of  Ahmedabad  reversed  both  on  a  consideration  of 
the  merits  of  thf  c;ise  against  the  accused  and  acquitted  him. 

The  G  )vernraent  of  Bombty  appended  to  the   High  Court,   under   section 

417  of  the  Criminal  Procedure  Code  (  Act  V  of  1898),  against  this  order  of 
acquittal. 

In  the  Hjo^h  Court  it  was  contended  on  behalf  of  the  accused  that  his 
trial,  which  touk  j)!uce  along  with  his  co-accused  Sahebdin  and  Kila,  was 
inegnlar  and  illegal. 

The  appeal  was  first  argued  before  a  bench  composed  of  Russell  and 
Aston,  J  J  ,  but  their  Lordships,  having  differed  in  opinion,  delivered  the  fcllow- 
ing  judgments. 

Russell,  J.  :— The  second  accu<?ed  in  this  case,  Jethalal  Harlochand, 
was  convicted  by  the  Magistrate,  1  st  Class,  P.tnch  Mahals,  of  receiving  stolen 
property  knowing  the  same  to  be  stolen  (  section  411  of  Indian  Penal  Code  ) 
and  sentenced  to  three  months'  simple  imprisonment  and  Rs.  1,000  fine  or,  in 
default,  further  simple  imprisonment  for  three  months. 

The  second  accused  appealed  and  on  the  9th  June  1904  the  Sessions 
Judge  of  Ahmedabad  ordered  that  the  accused  be  discharged  and  the  fine,  if 
paid,  refunded. 

The  Government  of  Bombay  appealed  from  this  order  and  the  case  was 
fully  argued  before  us  by  Mr.  Branson  for  the  acjujed  and  the  Advocate  Gene» 
ral  and  Gjvera:ueut  Pletder  for  thi  Crown. 
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Before  dealing  with  the  arguments  it  is  necessary  to  state  some  prelim« 
inary  fuote. 

In  the  month  of  August  1003  a  large  quantity  of  property  comprieing 
gold  and  pearl  omamentti^  diamond  omaroenUi,  Hitver  ornaments  and  pots  and 
clothes  were  stolen  from  the  bouse  of  one  Khanderao  Qanesh  of  Bar  >dn  City. 
The  value  of  the  said  property  wa*?  Rs.  7.000  or  thereabouts.  The  coiapiainaut 
at  onoe  gave  a  list  of  the  stolen  anicles  to  the  Baro<)a  Police.  Inquiries  were 
made  in  Baroda  and  British  Territory  and  in  October  the  Chief  Constable  of 
Kalol  got  information  that  the  thieves  and  property  were  in  Kajoi,  but  owing, 
it  is  said,  w  delay  in  getting  detailed  particulars  froui  Baroda  he  was  unable 
to  oarry  on  a  regular  invohtigation  till  December.  In  that  month  the  Baroda 
Police  and  oompTainanb  joined  him  and  the  result  of  their  inquiries  wa^  thn 
production  of  property  roujj;hly  valued  at  Rs.  IJOO  and  in  the  tnstituti'm  of 
proceedings  against  both  thieves  and  three  receivers  wh(»  were  Saheb«lin  (  No. 
1),  Jethalal  (  accused  herein  )  (  No.  2  )  and  Kila  Rauohhod  (  No.  3  )  in  this 
case.  On  the  night  of  1st  March  1904  the  whole  of  this  property  including  an 
acquittance  (  Exhibit  Z  )  wns  stolen  from  the  Police  guard. 

The  first  point  raised  by  Mr.  Branson  for  Jethalal  was  that,  having 
regard  to  section  239  of  the  Criminal  Procedure  Code,  thehC  thtee  alleged 
receivers  should  not  have  been  charged  and  tried  jointly.  It  should  be  here 
mentioned  that  all  the  three  accused  were  charged  with  ofTetioes  under  i-eciion 
411  and  section  414  of  the  Indian  Penal  Code,  but  the  Magistrate  at  the  begin- 
ning  of  his  judgment  says: — '' As  section  411  contains  the  gist  of  the  charge 
against  them  section  414  is  uithdrawn.  "  I  now  read  in  extevso  the  ch  re«^8 
framed  against  the  three  accused  at  pages  270,  271  and  272  of  the  R  (ord. 
From  these  charges  it  will  be  seen  ;  (I)  that  Sahebdin  (  No.  1  )  is  charg  d  a) 
during  the  latter  part  of  1903  at  Qoraj  or  elsewhere  in  Kalol  having  in  his 
possession  certain  of  the  property  specified  with  guilty  knowlerlge,  (fe)  w  th 
assisting  in  disposing  of  the  same  to  three  Banias  Chh(>tala<,  Maubi  kh  and 
Jethalal,  (c)  with  a  previous  conviction  for  a  similar  offence  :  (2)  Jethalal  is 
charged  that  he  between  August  and  December  1903  at  Kalol  receiveu  irom 
Saheodin  and  retained  certain  of  the  property  with  guiliy  knowledge:  (3) 
Kila  is  charged  with  in  the  latter  pirt  of  1903  having  retained  in  hi^  posse- 
ssion a  silk  border  which  he  had  reason  to  believe  was  stolen. 

From  these  it  appears  that  there  were  the  following  transactions: — 

(1)  As  to  Sahebdin 

(a)  having  in  his  possession  certain  of  the  property  at  Qoraj  or  elsewhere; 

(b)  assisting  in  disposing  of  the  same 

<i)  to  Chhotalal, 
(ii)  to  Mansukh, 
(iii)  to  Jethalal, 

(e)  a  previous  conviction  for  a  similar  ofiTence. 

(2)  As  to  Jetalal   having  received  from  Sahebdin  at  Kalol  and   retained 
certain  of  the  property. 

(3)  As  to  Kila  having  retained  property  (a  ahri)  at  a  place  not  specified. 
It  is  important  to  observe  here  that  the  charge  under  section  414  of  the 

Indian  Penal  Code  of  assisting  in  cor  coaling  stolen  property  was  withdr  iwa 
by  the  Magistrate.  Therefore  the  only  charge  we  have  to  deal  with  is  receiving 
stolen  property  with  guilty  knowledge.  This  being  so  it  is  clear  from  the  abo\e 
charges  that  the  different  recevinge  ot  the  stolen  property  are  all  different  Iran- 
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saofcions.     Each  alleged  receiving  took  place  at  a  different  time  and  a  different 

J  lace.  Ag4m  as  to  the  property  receivid,  Sahebdin  received  more  of  it  than 
ethalal  is  said  to  have  received,  while  Kila  received  property  with  which  nei- 
ther of  the  other  two  had  anything  whatever  to  do.  Neither  of  the  accused  ii 
charged  with  abetting  the  other,  as  in  fact  they  could  not  be. 

I  fail  to  see  how  the  difierout  offences  charged  against  the  three  accused 
can  be  said  to  have  been  committed  in  '*  the  same  transaction.  "  The  transa- 
ctions were  all  different.  The  decision  of  Queeii- Empress  v.  FakirapaiV  is 
directly  applicable.  There  it  was  held  that  if  in  any  case  either  the  accused 
are  likely  to  be  bewildered  in  their  defence  by  having  to  meet,  many  disconnec- 
ted charges  or  the  prospect  of  a  fair  trial  is  likely  to  be  endangered  by  the  pro- 
duction of  a  mass  of  evidence  directed  to  many  different  matters  and  tenaing 
by  its  mere  accumulation  to  induce  an  undue  suspicion  against  the  accusecT, 
then  the  propriety  of  combining  the  chargeis  may  weU  b '  questioned. 

I  shall  proceed  to  show  how  accused  2  must  have  been  bewildered  in  his 
defvuce  and  his  fair  trial  endangered  by  the  production  of  a  mass  of  evidence 
directed  to  many  different  matters  with  which  he  had  nothing  to  do.  In  the 
first  place,  what  possible  connection  was  the? e  between  JethalHl  and  accused  No. 
3?  Tou  have  only  to  read  the  Magistrate's  Judgment  as  to  No.  8  (which  I  do  at 
page  20  of  his  judgment)  to  see  thet  the  case  of  No.  3  has  nothing  whatever  to 
do  with  that  against  No.  2  or  No.  1.  Again,  how  could  it  possibly  be  relevant  to 
the  case  against  No.  2  that  No.  1  had  been  ten  years  before  convicted  of  having 
received  stolen  property  ?  No.  2  when  he  was  cross.examined  by  the  Magistrate 
denied  knowledge  of  No.  I's  conviction.  Even  if  he  had  known  of  it  could  it 
be  relevant  against  him  ?.  Suppose  that  No.  1  was  giving  evidence  a^inst  No. 
2f  could  Counsel  for  the  prosecution  have  been  allowed  to  ask  No.  1  if  he  had 
been  so  previously  convicted  ? 

Again,  what  possible  evidence  against  No.  2  do  the  following  witnesses 
give,  viz,  Nos.  4,  5,  6,  7,  8, 10,  11  ?  Absolutely  none.  It  is  true  that  Nos.  5 
and  6  wer^  questioned  in  cross-examination  as  to  Jethalal's  being  at  the  Police 
gate  but  neither  of  them  know  anything  about  it, 

But  the  most  grievous  injustice  was  dene  to  Jetbalal  by  the  iJEK^  that  his 
pleader  had  no  opportunity  of  cross-examining  Sahebdin.  Jethalal  was  the  only 
^accused  who  appeared  by  a  pleader,  Sahebdin  and  Eila  being  unrepresented  by 
any  pleader.  JethalaFs  case  was  that  he  had  had  an  account  with  Sahebdin 
which  was  adjusted  in  April  1908  when  Rs.  1,186  were  found  due  by  Sahebdin, 
to  Jethalal.  That  on  or  about  the  9th  September  Eifaibit  29  (1)  was  written 
by  Jethalal  which  showed  that  that  account  ufas  squared  by  the  ornaments  be- 
ing taken  over  in  satisfection  of  the  debt  (Bs.  51  being  remitted).  That  on  the 
l9th  September  Jethalal  gave  Exhibit  Z  to  Sahebdin  which  was  an  acquittance. 
In  his  statement  to  the  Magistrate  in  writing  Jethalal  sets  forth  his  case  4t  leng- 
th. That  statement  has  been  received  in  evidence  and  filed  in  the  Beoord  and 
must  be  taken  into  consideration.  Sahebdin's  case  asdieclqsed  in  his  cross- 
examination  by  the  Magistrate  was  that  the  ornaments  were  not  taken  by 
Jethalal  in  satisfaction  of  debt,  but  on  the  contrarv  he  himself  pidd  cash  to 
Jethalal  at  Hulol  and  that  he  had  received  the  cash  from  the  sale  of  cotton, 
&c.,  not  a  very  likely  storj  when  we  have  regard  to  ^e  pecsniaify  position  ef 
Sahebdin  as  disclosed  in  the  evidence.  Sahebdin's  statement  to  the  Magistrate 
is  nothing  like  a  confession  ,  on  the  contrary,  it  is  wholly  self-exculpatory  and 
looking  at  Jethalal's  case  is  absolutely  condemnatory  thereof  Jethalal  by  the 
course  pursued  at  the  trial  has  had  no  opportunity  of  orosa-ezaminlng  Sahebdin 
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on  hiB  Btateroents  And  in  my  opinion  has  not  had  anything  like  a  fair  triaL 
The  Qovernment  Pleader  in  his  reply  was  driven  to  suggest  that  questions  put 
toSahebdin  by  the  C!ourt  at  the  instance  of  Jethalal's  pleader  should  be  deemed 
equivalent  to  a  cross-examination  of  Sahebdin.  I  cannot  agree  with  this 
fuggestion.  On  this  question  of  mis-joinder  of  charges  I  would  refer  to 
Kumiidini  Kanta  Gxiha  v.  Tke  Queen-Empresa  W,  In  my  opinion  the  above 
corabinaiion  of  charges  is  not  a  matter  which  can  be  cured  by  the  application 
of  section  537  of  the  Code  of  Criminal  procedure  :  see  Subramania  Iyer  v. 
KingEmperor  (2),  and  although  the  point  was  not  taken  in  the  Court  below  it 
is  competent  for  this  Court  to  entertain  it.  For  no  consent  of  the  accused  or 
his  pleader  will  cure  any  want  of  jurisdiction  or  any  irregularity  in  the  trial 
which  may  have  affected  the  result  so  as  to  cause  a  failure  of  justice  :  see  The 
Qiieen  v.  Bholanath  Sen  (3),  and  compare  The  Queen  v.  Biahtmath  Pal  W. 

Inasmuch  however  as  after  the  careful  discussion  of  the  case  against 
accused  No.  2  it  is  undef^irable  to  decide  this  case  on  a  technical  objection  I 
proceed  to  deal  shortly  with  the  merits,  and  upon  these  I  am  not  prepared  to 
find  No.  2  guilty  of  an  offence  under  section  411.  In  the  first  place  I  am' 
satisfied  that  in  April  1903  there  was  an  adjustment  between  him  and  Sahebdin 
when  Rs.  1,  185  were  found  to  be  due  to  him.  The  book  containing  the  adjustm- 
ent has  been  handed  back  to  Jethalal  which  would  not,  I  apprehend,  have  been 
done  if  the  prosecution  were  satisfied  that  that  entry  was  a  false  one.  This 
then  establishes  the  foundation  of  Jethalal's  case.  The  next  fact  which  I 
think  is  proved  ie  that  witness  No.  9,  Ishwar  Ranchhod,  was  given  some  pearls 
of  Jethalal's  by  Gordhan  Master  to  be    valued.     Ishwar    is   a   witness  for   the 

£rosecution.  and  I  see  no  foundation  for  suggesting  that  he  is  not  a  witness  to 
3  believed,  Gordhan  who  is  called  for  the  defence  corroborates  Ishwar. 
Again,  the  witness  Dalpat  Naran  for  the  defence  (No.  30)  who  formed  one  of 
the  Panch  to  value  the  ornaments  in  question  of  Jethalal  gives  evidence  which 
I  see  no  reason  to  disbelieve.  Dalpat  says  the  other  member  of  the  Panch  was 
Fremanand.  Premanand  was  called  for  the  defence  (No.  32).  Now  this  witnejffl 
disappeared  and  a  warrant  had  to  be  issued  for  his  arrest.  He  han  a  house 
next  to  the  Chief  Constable  although  he  says  he  does  not  lire  there,     lu  exami- 

:  nation  be  says  "  I  do  not  remember  that  Jethalal  received  any  ornaments  from 
Sahebdin.  I  do  not  remember  any  discussion  with  Dalpat.  I  have  no  informa- 
tion as  to  whether  there  was  such  discussion  or  not.  I  did  not  know  at  all 
what  evidence  was  expected  from  me  in  the  case."  The  question  occurs  to  me 
on  this  : — If  so  why  did  he  abscond?  I  have  no  hesitation,  having  read  this 
witness'  evidence  over  carefully,  in  saying  that  in  my  opinion  this  witness  has 
been  *'  got  at  "  by  some  person  or  persons  on  the  part  of  the   prosecution.     If 

.this  be  so,  what  inference  can  we  draw  except  that  the  accused  No.  2  has  not 
been  fairly  dealt  with  ? 

In  my  opinion,  therefore,  there  is  no  sufficient  reason  to  disbelieve  accused 
No.  2's  story  that  he  did  get  the  ornaments  valued  before  he  took  them  over 
in  satisfaction  of  his  debt.  If  this  is  so,  is  it  likely  that  the  accused ,if  he  believed 
or  had  reason  to  believe  the  things  he  took  over  were  stolen  property,  would 
have  consulted  five  persons  as  to  what  the  value  of  the  things  was  ?  It  seems  to 
me  that  such  conduct  is  utterly  inconsistent  with  his  believing  or  having 
reason  to  believe  that  the  things  were  stolen. 

The  next  point  to    consider  is  whether  Jethalal,   if  he  had   the   guilty  % 
knowledge  imputed  to  him,  would  have  been  likely  to  prepare  Exhibit   29  (1)  j 

"  (1)  (1900)  38  OaL  104.  (8)  (1876)  2  Cal.  33.  (2)  (1901)  28  I.  A.  257  :  26  Mad  61 : 

(4)  (1869)  3  Beng.  L,  B-  A.  J.  Cr,  8 ;  d  Bom.  L.  B.  540. 
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W^i(fth  on  it9  face  shows  that  the  ornaittents  in  ddtail  were  in  his  potsession. 
t  cannot  conceive  how  he  coold  have  done  so  if  he  had  the  guilty  knowledge. 
Then  it  is  said  if  this  wa«  a  genuine  and  innocent  transaction  why  does  it 
not  appear  in  Jethalai's  books.  No  doubt  it  it  had  so  appeared  it  would  have 
gone  further  to  establish  his  innocence,  but  the  absence  of  this  entry  from 
Ihe  book^  doe<3  not  to  my  mind  outweigh  the  consideration  I  have  above 
referred  to.  As  to  the  diiicovery  of  29  (1)  1  see  notiaifig  incredible  in  it  nor 
do  I  think  that  any  inference  is  to  be  drawn  against  Jetbalal  by  the  fact  of 
his  advocate  handing  it  in  a  sealed  packet  to  the  Magistrate  at  tbe  time  be 
did  with  the  request  that  it  should  not  (ox  the  prei*entbe  disclosed  to  anybody* 
Looking  at  the  way  in  which  the  witness  Premanand  was  tampered  with  1 
should  say  it  was  a  wise  precaution  not  to  let  the  prosecution  see  Exhidit  29 
(1)»  otherwise  they  itiight  have  attempted  to  discount  it.  I  o^mnot  believe  in 
the  theory  put  forward  by  the  Oovemment  Pleader  that  29  (1)  wes  fabricated 
in  jail  by  accused  and  handed  to  Qordhan  there. 

Mr.  Branson  made  a  great  point  of  the  statements  of  the  Chief  Constable 
as  to  the  alleged  benisl  by  Jethalal  of  possession  of  Ibe  ornaments  and  of  all 
knowledge  of  accused  No.  1.  The  complainant  has  also  given  a  quantity  of 
evidence  as  to  Jethalaf  s  denial  of  the  poss^ession  of  the  anklet  (E).  1  am  not 
disposed  to  phioe  inipHoit  reliance  on  the  Chief  Constable  on  this  point  nor  on 
the  complainant.  It  all  depends  upon  how  the  questions*  were  exactly  put  to 
the  accused.  If  he  had  taken  the  ornaments  over  from  Sahebdin  in  the  way 
his  case  is  he  did,  I  can  understand  his  at  first  admitting  that  they  were 
stolen  property. 

Lastly,  we  must  have  regard  to  the  words  of  section  411  as  to  which  it 
has  been  held  that  it  is  not  sufficient  to  show  that  the  accused  person  was 
careless,  or  had  reason  to  suspect  that  the  property  was  stolen,  or  tnat  he  did 
not  make  sufficient  inquiry  to  ascertain  whether  it  had  been  honestly  acquired. 

rr  Melvill  J.  in  Emjyress  v.  Rango  Timaji  c^.  Upon  the  whole,  therefore, 
am  of  opinion  that  the  order  of  the  Sessions  Judge  for  the  acquittal  of  Jetha« 
lal  should  DO  confirmed.  For»  looking  at  the  opinion  1  have  formed  on  the 
merits  of  the  esse^  it  would  in  my  opinion  be  a  useless  waste  of  public  time 
and  money  for  the  accused  to  be  sent  for  a  fresh  trial.  The  present  case  has 
been  himKing  over  hb  head  for  16  months  and  1  am  dearly  of  opinion  that 
be  shoula  not  be  tried  again, 

AsToN,  J. — ^Thit  appeal  was  argued  on  Thursday  afbernoon  last  and  Mr. 
Branson  for  the  respondent,  Jethalal  aooused  No.  2|  had  taken  some  time  in 
replying  tor  tbe  respondent.  It  was  next  day  when  in  resuming  his  address  he 
took  the  point  that  the  accused  No.  8  ought  to  have  been  tried  separately,  and 
urged  that  Jethidal  was  prejudiced  in  his  defenoe  beoause  ho  was  not  able  to  call 
aooused  No.  1,  Sahebdih,  as  a  witness.  No  such  point  had  been  raised  in  either 
of  the  lower  Courts.  Although  Sahebdin  denied  that  he  had  disposed  of  any 
ol  ths^  property  to  Jethalal,  it  was  the  case  for  the  prosecution  that  the  prone- 
vty  reooyered  by  the  Poloe  from  Jethalal  had  been  received  by  him  from  Sane- 
bdip,.and  this^  was  the  account  whioh  Jetbalal  himself  relied  on  at  bis  trial 
and  it  was  part  of  case  for  the  proeecutioo  whioh  the  Magistrate  believed. 
Yet  it  has  been  contended  at  this  late  stage  that  Jethalal  was  prejudiced 
because  he  could  not  croes-examine  Sahebdin. 

As  to  the  legal  merits  of  Ae  objection.  It  is  clear  from  the  record  that 
mA  of  the  aoonsed  was  charged  under  both  sections  411  and  414  of  die  Indian 
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Penal  Code  and  stood  so  charged  up  to  when  the  Magistrate  was  writing  hia 
judgment.  The  Magistrate  in  his  judgment  does  say  that  the  charges  nnder 
veotion  414  are  withdrawn,  but  it  is  clear  that  this  was  merely  an  inaccurate 
mode  of  expressing  his  intention  to  suspend  inquiry  into  the  charges  nnder 
section  414  as  in  his  opinion  the  gist  of  the  charge  against  the  accused  was 
•ooDtaified  in  section  411. 

The  record  shows  that  the  case  and  evidence  for  the  prosecution  were 
that  Sahebdin  accused  1  had  dishonestly  received  stioien  propt^rty  and  disposed 
of  it  to  Jethalal  accused  2  who  in  mm  had  dishonestly  received  such  propsrty 
from  Sahebdin  knowing  or  having  reason  to  believe  it  to  be  stolen.  Such 
charges  can  be  tried  together:  see  section  239,  Criminal  Procedure  Code,  and 
Emper&r  v.  Keshav  Krishna  W  In  this  view  it  is  not  necessary  for  me  to 
discuss  the  wider  question  whether  the  word  *'  transaction  "  being  a  word  of 
wide  significance  the  various  receipts  and  disposals  of  the  proceeds  of  one  and 
the  same  thefc  are  not  ramifications  of  the  same  transaction.  But  I  will  add 
here  that  looking  to  the  v«ry  late  stage  at  which  this  objection  to  the  joinder 
of  charges  has  been  raised,  I  would  if  1  had  arrived  at  a  difierent  conclusion 
en  the  above  point  have  held  that  the  acoused  No.  2  Jethalal  should  be  retried* 
For  this  is  an  appeal  by  the  Crown  to  which  the  right  of  appeal  fi*om  an  order 
of  acquittal  is  ^i^on  by  the  Legislature  and  we  are  asked  to  reverse  the  Additi- 
onal Sessions  Judge's  -appellate  order  of  acquittal  because  it  wa;$  made  in  a 
perfunctory  inquiry  on  arbitrary  grounds.  To  concede  the  contention  of  the 
respondent's  Counsel  that  to  order  a  retrial  would  be  persecution  of  the  respo- 
ndent  would  be  to  render  nugatory  the  right  of  appeal  accorded  to  the  Crown 
by  the  Legislature  and  I  am  unable  to  adopt  the  view  that  the  Crown  in  suing 
for  justice  in  this  Court  is  seeking  what  will  amount  to  persecution  of  the  res-, 
pendent  who  made  no  objection  in  either  of  the  lower  Courts  to  the  joinder  of 
charges  and  adduced  all  his  evidence  to  answer  the  charges. 

The  evidence  in  the  case  has  been  reviewed  and  discussed  by  the  First 
Class  Magistrate,  Mr.  Vernon,  in  a  conspicuously  fair  and  painstaking  judgments 
It  has  been  dealt  with  in  an  unsatisfactory  manner  in  the  perfunctory  judgment 
recorded  by  the  Additional  Sessions  Judge  who  has  entirely  failed  to  grasp  the 
leading  features  in  the  case. 

The  First  Class  Magistrate  has  put  out  of  consideration  part  of  the  pro- 
secution evidence  which,  when  the  whole  evidence  is  weighed  together,  seems 
te  me  to  be  of  more  weight  than  the  Magistrate  attached  to  it.  in  so  doing  ha 
seems  to  have  been  influenced  by  the  fact  that  at  a  late  stage  a  narrative  pre* 
pared  ier  the  defence  was  put  in  by  the  defence  accusing  the  CSiief  Constable 
of  trying  to  obtain  a  bribe  from  the  accused  Je^alal. 

If  it  were  necessary  to  decide  in  this  tjase  how  much  trath  or  appearance 
of  tmth  there  is  in  that  accusation,  then  as  witnesses,  including  Police  witness- 
es, ought  te  be  able  to  count  upon  fair  treatment  in  a  Court  of  justice,  as  well 
as  the  accused,  Irhe  question  would  arise  whether  looking  to  the  stage  at  which 
that  accusation  was  made,  the  mode  in  which  it  was  brought  forward,  and  the 
flimsy  mat«>irials  on  which  the  accusation  rests,  that  accusation  is  not  one  whieh 
in  common  faimess  may  be  safely  disregarded  in  this  case. 

But  it  appears  to  me  quite  unnecessary  to  lengthen  this  judgment  by  dis* 
oQSsitig  a  number  of  side  issues  raised  at  the  hearing,  or  to  rest  my  conclusion' 
upon  the  Police  evidence  in  this  case.  For  apart  from  the  Police  evidence  as  te 
the  conduct  of  Jethalal  there  is  material  sufficient  in  my  opinion  tg  enable  m^ 
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%•  eome  to  a  elear  conclusion.  Therefore  in  order  to  shorten  my  judgment  I 
will  confine  attention  to  certain  features  in  the  case  which  in  my  opinion  are 
established  beyond  room  for  question  or  doubt. 

First  of  all  it  is  known  that  in  August  1903  there  was  a  theft  of  property 
of  considerable  value — about  Ks.  7,000 — at  the  house  of  cotnplainant  who  is  a 
Magistrate. 

Sahebdin,  accused  1  in  this  case,  stands  convicted  of  having  dishonestly^ 
received  part  of  the  stolen  property  from  the  thieves,  and  we  know  that  out  of 
the  portion  he  received  he  passed  on  a  part  to  accused  2  Jethalal  including  a 
silver  anklet  called  Exhibit  G  early  in  September  1903.  We  have  that  date 
because  Jethalal  says  he  gave  the  acquittance  of  which  Exhibit  Z  is  a  copy 
(dated  19th  September  1903V  Some  days  after  he  received  the  property  with 
which  he  is  concerned  incluaiug  Exhibit  0  from  Sahebdio,  and  thus  we  have 
recent  possession  of  stolen  property  traced  to  Jethalal.  From  such  recent  posses- 
sion of  stolen  property  a  Court  may  presume  that  Jethalal  received  it  knowing 
it  to  be  Htolen  unless  Jethalal  can  account  for  his  posMCstfion  satisfactorily — sec- 
tion 114^  Evidence  Act,  lll.(a) — the  inference  arising  of  course  from  the  absence 
of  satisfactory  explanation  and  not  from  the  mere  recent  possession  of  stolen 
property. 

Now,  is  this  possession  of  Jethalal  of  property  recently  stolen  satisfiickorily 
accounted  for,  or  do  the  facts  and  circumstances  proved  in  the  case  Nhow  beyond 
room  for  reasonable  doubt  thnt  he  received  or  retained  this  property,  dishonestly 
knowing  or  having  reiison  to  believe  it  to  be  stolen  property.  Of  course  there 
iM  a  ditference  between  reason  to  i^uspect  and  rea-^on  to  believe  :  but  the  sections 
411  and  4l4  say  nothing  about  reiuson  to  suspect,  whilst  they  do  draw  a  distinc* 
tion  between  knowledge  and  reason  to  believe.  It  is  not  incumbent  on  the 
prosecution  to  prove  knowledge  or  mental  conviction,  that  is  the  actual  state  of 
mind  of  the  accused  if  the  prosecution  can  prove  facts  constituting  a  re^ison  to 
believe,  l>ut  when  possession  ot  recently  stolen  property  is  not  satisfactorily 
uccounttid  for  even  knowledge  that  the  property  was  stolen  and  not  mere 
reason  to  believe  it  was  stolen  may  be  presumed  by  the  Court.  That  is  the 
law  as  contained  in  section  114  of  the  Evidence  Act. 

The  words  "  reason  to  believe  "  are  quite  plain  and  I  will  not  attempt 
to  paraphrase  them. 

[  After  reviewing  the  rest  of  the  evidence  the  judgment  continues  : —  ] 

The  conclusion  I  havo  came  to  on  consideration  of  all  the  evidence  is 
that  the  respondent  Jethalal  has  not  satisfactorily  accounted  for  his  potN^ession 
of  property  recently  stolen  when  he  obtained  possession  of  it,  and  that  on  the 
contrary  the  (BLcts  and  circura^^t^inces  proved  in  the  case  show  that  hi^  conduct 
throug  hout  was  that  ofsi  nmn  who  knew  or  had  rea^^nn  to  believe  that  the 
articles  in  question  including  the  anklet  Exhibit  G  were  stolen  property 
when  hereceived  or  retained  them. 

I  would  for  the  above  reasons  set  asid^  the  ap|.ellafee  acquittal  and  restore 
the  conviction  and  sentei.ce  recorded  by  tht  First  Class  Magistrate. 

Owing  to  th«  above  difference  in  opinion,  the  case  was  referred  to  Batty,  J.,  und«r 
the  provisions  of  section  878  of  the  Criminal  Proceduie  Code  (  Act  V  ^  f  L898  ), 

Rm>  Bahadur  Vnevdeo  J,  Kirtihir,  Government  Pleader,  for  the  Crown. 
IfranBon  (  with  him  (?.  S,  Kao  )  for  the  accusc^d, 

Battt,  J. — In  this  case  the  accused,  Jethalal  Harlooh:ind.  was  tried  witli 
two  other  persons,  Sabeb  lin  Jevsiiu  and  Kilaft-iuohhod,  on  cl.arges  of  recjiviug 
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stolen  pfopecty  kBewiog  H  lo  be  tenolen,  and  wee  eonvioted^  a  Firet  <!Uitm 
JMLagiatrale.  The  Semiooi  Judge,  however,  reversed  <lhe  eonvietion  on  ftpppal* 
And  the  Bombay  Qovernmeoi  have  appealed  against  the  order  of  aequittiil 
reoorded  by  the  Sessions  Judge.  The  Bench  wbieh  heard  the  appeal  haying 
been  divided  in  opinion,  the  case  has  now  been  referred  to  nie  under  sectiep 
878  of  the  Code  of  Criminal  Prooedvre. 

The  fects  of  the  case  for  the  Crown  are  fully  stated  in  the  jodgmen^ 
recorded  by  the  Magistrate  who  convicted  the  aecused,  and  are  summarized 
in  the  judgments  recorded  by  the  Sessions  Judge  and  by  the  Members  of  the 
Bench  which  heard  the  appeal  made  by  Government  in  this  Court.  It  will 
suffice  therefore  to  note  here  such  salient  focts  in  the  ease  as  gave  rise  to  the 
.  .difference  of  opinion  on  which  this  reference  was  made. 

These  foots  as  stated  by  the  Magistrate,    who  tried  the   ease,  are  as 
. ,  fpUows  :— 

On  22nd  August  19d3  three  Bhils  committed  a  theft  at  Baroda.  Saheb- 
din,  the  first  accused,  was  one  out  of  several  receivers.  He  disposed  of  pars 
of  what  he  had  received  to  two  Banias,  Cbhotalai  and  Mansuk  and  to  a  barber 
Ishwar  Purshotam. 

On  8th  September  Sahebdin  delivered  to  the  present  accused,  Jethalal,  a 
further  portion  of  what  he  had  received  and  the  Magi^traie  states  that  th^^re 
is  not  much  doubt  that  Jethalal  did  receive  the  things  for  a  debt  of  Ri. 
1,186. 

The  third  accused,  Eala  Banchhod,  produced  a  further  portion,  but  a 
very  small  portion,  of  the  property  identified  as  stolen.  There  is  nothiog  is 
>he  Magistrate's  judgment  to  show  when  he  received  it  or  from  whom.  1%  ia 
not  sugge8ted  that  he  obtained  it  from  JethaUl  or  from  Sahebdin.  Bts  own 
statement  that  it  was  obtained  from  a  Bata  appears  to  have  been  accepted 
without  dispute. 

The  objection  has  been  raised  in  this  appeal  that  in  the  circumstances 
abave  atated,  the  three  ofTetices  against  the  three  aceuaed,  Sahebdin.  Jethalal 
and  Kila  Rancnbod  were  distinei  offenoes  which  could  not  be  regarded  an 
^offences coiiunitted  in  the  same  transaction  within  the  meaning  of  section  239 
of  the  Code  of  Criminal  Proceiiure,  and  that  the  trial  of  the  three  accuhO*! 
together  was  thus  in  contravention  of  the  provisions  of  section  233  of  the  Ccde^ 
and  therefore  illegal. 

Mr.  Justice  Russell  accepted  this  objection  as  fatal  to  the   validity  of   the 
i  proceedings. 

Mr  Justice  Aston,  however,  held  the  triwl  repukr  on  the  authority  of 
S^nperror  y,  A'e^hav  Krialina  i^y.  That  tjase,  hi»wever  whs  one  in  which  the 
accu'iation  wan  that  a  «r.<»Ien  article  criiuiimlly  dispos^ed  <»f  by  one  o\  the  accuned 
perj«ona,  had  be^-n  at  the  sanie'time  and  plnoe  dishoue^tly  lec^^ived  by  the  other 
i.C7used  person,  and  it  was,  tberelore.  held  thut  charges  under  section  414  and 
tk'Ction  411,  Indian  Penal  Code,  formed  part  of  the  same  transaction,  and  th^ikt 
the  two  accused  could  be  jointly  tried  on  tho^e  two  charges. 

The  ratio  deeuievdi  in  that  case  clearly  wa**  tlv*t  the  offences  of  which  the 
two  accused  were  convicted  were  c<»iiiinitted  at  the  s?iiiie  time    unci    phu;e.     Tho 
co;nmi-«sion  of  the  svjc  ..nd  otfonc^  t*>ok  place  ic  the  course  of  i.he    coinmisHion     of 
the  Hrst  offence.     '£h^  evidence  related  to  the  same  time,    pl^ca,    persons    and 
jintention. 


(L)  (19U4)  e  Bom.  L.  .^.  U^l, 
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In  ifab  preaeiit  ease;  however,  the  three  Motiaed  were  not  tried  for  revpeo* 
tively  ainsUtiiig  in  disposing  of  and  receiving  the  unuaie  stolen  property  or  of 
oommitting  otfences  at  the  tAtne  time  and  pince.  The  charges  under  ^eetiou 
414  were  withdrawn.  And  apparently  they  were  properly  withdrHWU.  For 
According  to  the  rulings  of  the  Madras  High  Court  (18G8,  4  M.  H.  C.  B. 
Appendix  ziii)  as  well  as  under  the  ruling  of  this  Court  in  Qaeen-l^mpreBB  v. 
Alu  Kala  (i)  and  EmpresB  t.  SaJeharam  i^) :  ''Section  414^  Indiun  Penal  Code, 
applies  only  where  there  has  been  no  actual  receipt  of  the  stolen  property.^ 
The  offence  punishable  under  section  414  is  that  of  voluntarily  assisting  in 
disposing  of  stolen  property  and  therefore  must  necessarily  form  part  of  tn^ 
same  transaction  as  the  receipt  by  the  person  to  whom  it  is  so  disposed  of.  It 
necessarily  involves  manifest  criminality  in  both  persons  at  one  and  the  9ame 
time  when  both  offences  are  committed.  But  in  the  present  instance,  the 
offence  charged  against  the  accused  Jethalai  was  a  dishonest  receipt  on  a  totally 
different  occasion  from  those  on  which  the  offences  chaiged  against  Sahebdia 
and  Ella  Ranchhod  are  alleged  to  have  been  committed.  Between  Eila 
Banchhod  and  Jethalai  no  connection  of  any  kind  suggested.  The  facts  relat- 
ing to  all  the  three  offences  charged  were  different  and  Hpparently  unconnected. 
The  Qovernment  Pleader  was  asked  to  point  out  in  what  re^«p€ct  these  distinct 
offenceB  could  be  regarded  as  committed  in  the  same  trmisiction,  but  was 
unable  to  suggest  any  construction  of  the  phrase  **the  same  transaction/'  which 
i%ould  apply  to  the  present  case. 

That  phra^,  as  observed  in  Qibe^n'Bmpr69$  Fakirapai^),  is  not  defined  in 
the  Code.  In  the  judgment  of  Jardine  J.  in  that  case,  section  309  of  Pitt  Taylor 
on  Evidence  is  referred  to  as  showing  that  concurrence  or  proximity  of  tin^^^  is 
the  criterion.  Birdwood  J.,  however,  referred  to  the  Illustrations  to  sectioni 
235  and  239  as  showing  that  for  the  phrase  "the  same  transaction'*  to  app  y, 
the  offences  must  either  (1)  form  part  of  one  Continuous  series  of  acts  ui  (2) 
must  have  been  committed  at  the  same  time  or  (8)  when  an  interval  of  titive 
may  have  elapsed  between  the  several  offenoes,  must  have  the  t>ame  Hpecific 
criminal  intent  common  to  them  all  or  (4)  when  more  persons  than  One  nre 
concerned  I  must  be  connet^ted  by  the  fact  that  one  of  «uch  offences  «vhs  com- 
mitted in  the  course  of  the  commission  of  the  other  (see  illustration  (b)  to  emo- 
tion 239). 

In  the  present  instance  a  considerable  interval  of  time  apparently  elap<>ed 
between  the  receipt  by  Sahebdin  and  the  rect^ipt  by  Jethilai,  hu«I  t  t^re  is  no 
allegation  as  to  any  continuity  of  action  between  the  offences  of  Kila  Binchhod 
and  Jethalai. 

Ordinarily  sucoesfiive  dealings  by  different  pon«ons  with  respect  ev«?n 
to  the  same  pr<»perty  would  be  di^crib«  d  as  distinct  trans^ictioiis.  In  this  case 
the  property  dealt  ^ith  was  different  in  thtj  offences  imputed  to  Eila  Banchhod 
and  Jtithala'.  And  in  the  transactions  alleged  against  Sahebdin  ane  Jethi^lal, 
oi>  7  a  portion  of  that  which  the  former  received,  was  tfansferred  by  him  to 
JetUalnl. 

If  a  trader  obtains  goods  from  one  person  and  i>elhi  a  portion  of  them  to  a 
third,  it  would,  X  think,  be  a  strain  of  language  to  detscribe  his  successive  deal* 
ings  as  one  and  the  same  transaction,  unless  he  were  scting  merely  4is  an 
agent  representing  one  or  other  of  the  parties.  But  here  no  ag**noy  is  alleged. 
It  it  had  been  aPegod  th^  Sahebdin  wa^*  an   ay[ent  either  for  the   thieves  or  tor 

(1)  (ib91)  Gr.  R.  28  of  IbVl.  (3)  (1889)  0.  R.  8  of  1889, 

Bftt»nija*i»  Unrep.  Or.  C   658.  RaUnlal'g  Unrep.  Or.  C.  449. 

(%)  1(1890)  15  BolB.  40^. 
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the  preteni  aconsed  Ji^thalal,  Sahebdin  might  have  been  charged  umfer 
tion  414  with  aaeisling  in  the  ditiponal  of  the  goods  and  the  case  of  Bmperar 
T.  Keahav  KrishnaW  would  hay«  applied.  But  here  uo  privity  is  alleged 
agaiuvt  Jethalal  in  pespect  of  S  .hebdin  a  receipt  of  the  goods.  Sahebdin  reoei* 
Ted  the  goods  on  his  own  account  and  hin  offence  was  complete  (so  far  as  tlie  case 
for  the  prodeeution  goes),  before  the  offence  or  purpose  imputed  to  Jethalal  had 
begun.  The  only  connecting  link  between  those  two  offences  therefore  arose 
from  the  identity  of  the  property  with  which  the  later  ottence  was  concerned, 
with  a  portion  of  that  which  formed  the  etubject  of  the  earlier  offence.  But  in 
the  offences  of  which  Kila  Rancfahod  and  Jethalal  were  reKpectively  accused,  not 
even  this  connecting  link  exidted,  and  Jethalal  had  no  connection  whatever  with 
the  property  reeeiv^  by  Kila  Bancbb<)d. 

The  words  of  section  239  are  to  say  the  least  of  it  ambignous  if  intended 
to  include  in  the  same  transaction  a  series  of  acts  one  or  nwre  of  which  had 
been  done  at  a  time  before  the  parties  to  the  subsequent  acts  had  anything  to 
do  with  that  transaction. 

The  illustrations  to  the  section  seem  to  suggest  that  the  persons  to  be  jo* 
intly  tried  must  have  been  ashociated  from  the  first  in  the  series  of  acts  which 
fr^»m  the  same  transaction.  And  tihis  appears  to  be  the  construction  put  on  the 
a^H^tion  in  the  cases  of  Queen- Empredn  v,  Fakirapa(^),  Queen  E'xnpress  v.  Daula* 
ta  DkondU^),  Qtteen- Empress  v.  CUandi  SivgUW,  In  Bi$,hnu  Banwar  v  The 
Emprefisi^),  indeed,  it  was  definitely  held  that  a  thief  and  the  receiver  from 
him  could  not  be  jointly  tried.  And  this  decision  was  referred  to  without  any 
expression  of  dissent  or  disapprov**!  by  the  Calcutta  High  Court  in  Karu  Kalat 
v.  Kam  Charan  Pal  (^).  Bub  in  that  case  the  Court  held  tnat  the  tnisjoinder 
was  a  mere  irregularity  which  under  section  537  was  not  fatal  to  the  proceedings. 

The  case  of  Bishnu  5a»i(;«r(5),  however,  h^s  been  considered  by  a  Bench 
of  this  Court  in  Emperor  v,  BaLubftai  Han/ovind  (7),  In  that  e.it»e,  which  was^ 
not  cited  in  argument  in  the  present  aise,  the  Court  expre^^sed  its  inability  tch 
concur  in  the  view  taken  in  BisUnn  Banwar  v.  Evipressi^),  And  though  the 
case  of  Bishnv,  Banwar  may  show  that  section  239  is  at  least  patient  oi  the 
construction  there  put  on  it,  th«^  ruling  in  Emperor  y*  Balab/taim  must  he 
accepted  in  this  Court  hs  binding  on  us  as  a  decision  that  a  thief  anil  the  recei- 
ver from  him  may  be  tried  together.  It  is  true  thnt  in  the  present  case  Saheb- 
din and  Jethalal  were  not  re>pectively  thief  and  receivi^f  from  the  thief.  In 
view  of  the  forcible  reas.>ning  in  Emperor  v.  BaiahhaW)  b,xm\  the  weight  due 
to  the  learned  Judges  who  decided  it,  if  not  the  long  established  practice  t» 
which  it  refers,  i  am  unable  to  hold  that  the  provisions  of  section  239  were 
necessivrily  inapplic-ible  to  the  joint  trial  of  Sahebdin  and  Jethalal.  But  I  do 
npt  think  that  the  case  of  Balabkai  disposes  of  the  question  wh^'ther  the  joint 
Mrial  of  Kila  Ranchhod  and  Jetualal  was  sustainable  The  reiisoning  in  Kmp^ 
rar  v.  Batabhaiil)  does  not  ap^iear  to  touch  thfit  quesuon  For  that  reasoning 
merely  connects  the  series  of  acts  as  forming  the  same  transaction  on  the  gro- 
und  of  the  receiver's  guilty  knowledge  or  belief  as  to  the  offence  which  he  knows 
or  bis  reason  to  believe  has  been  comuiitted.  But  in  the  piesenb  instance  no 
knowledge  or  belief  as  to  any  dishonest  receipt  by  Kila  R-fcUchhoJ  (the  third 
accused) is  imputed  by  the  prosecution  to  JethahU.  It  is  not  sagg.'sied  thit 
either  of  them  had  the  legist  cause  for  suspecting  that  the  other  had  committed 

(1)  (1904)  6  Bonu  L.  R.  861.        Ci)  (1890)  16  Bora.  491.        (8)  Cr.  R.  SO  of  1897  ;  RataDlaTg 

(4)  (1887)  14  Cal.  3U5.  (5)  (1890)  1  C   W.  N.  35.  Unrep.  Cr.  C.  926. 

(5)  (1900)  28  Gal.  10.  (7)  i.904j  S  Bom.  L.  R.  517. 
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«n  Felice,  tnnch  ten  that  there  was  preooQoert  or  any  asiiociaton  er  eonii«ieti« 
on  of  any  kind  between  them.  Uowover  reasonable  it  may  be  to  connect  the 
Tpouipt  by  Jethalal  with  receipt  by  Sahebdin  as  one  transaction,  on  the  ground 
that  the  knowledge,  or  reason  to  believe,  imputed  to  Jethalal,  involued  a 
Knowledge  of,  or  reason  to  belive  in,  Sahebdin's  guilt,  it  is  impossible, 
to  apply  that  reasoning  to  connect  Jethalal  with  Eila  Ranchhod  from  whom 
Jethalal  rect'ived  nothing  and  with  regard  to  whom  it  is  not  suggested  that 
Jethalal  had  any  knowledge,  acquaintance  or  couaection  whatsoever.  The 
Government  Pleader  has  not  suggested  or  urged  that  there  is  such  connection. 
The  only  argument  adduced  on  ^half  of  the  Crown  is  that  the  accused  Jethalal 
is  not  shown  to  have  been  prejudiced  by  the  joint  trial.  This  may  or 
may  not  be  the  case.  Mr.  Justice  Russell  points  out  reasons  for  believing 
that  the  complexity  of  the  trial  by  the  introduction  of  disconnected  incidents 
was  prejudicial  to  the  defence.  The  question  is  however  one  of  principle  and 
if  the  procedure  in  this  case  is  to  be  accepted  as  correct,  innumerable  aisconn« 
ected  incidents  might  be  imported  into  a  case  which  would  render  it  almosi 
impossible  for  an  innocent  person  to  know  when  evidence  adduced  had  any 
bearing  on  the  ease  against  himself. 

But  when  once  it  appears  that  a  joint  trial  is  not  warranted  by  section  239, 
and  that  conseqi^ently  section  233  has  been  contravened,  the  question  whether 
the  joint  trial  is  a  mere  irregularity  not  fatal  unless  accused  be  prejudiced,  can 
now  no  longer  be  entertained.  For  that  question  has  been  answered  in  the 
negative  by  the  h^hest  judicial  authority  to  which  the  Courts  in  India  are 
subject.  In  the  case  of  Swbrahmania  Ayyax  v.  Kifig  Emperor  (i)  the  Privy 
Council  declared  that  the  disregard  of  the  express  provision  of  law  in  section 
233  as  to  the  mode  of  trial,  was  not  a  mere  irregulanty  which  could  be  reme- 
died under  section  537  and  the  cases  of  /n  the  matter  of  Abdur  BahmanW  and 
Karv,  Kalal  v.  Ram  CAe^ran  W  to  the  contrary  are  overruled. 

The  inevitable  result  appears  to  be  that  the  proceedings  of  the  Mag* 
istrate  were  illegal  and  a  nullity.  It  follows  that  there  has  been  no  trial 
within  the  meaning  of  the  Code,  and  that  the  preceedings  of  the  Sessions  Judge 
in  appeal  ending  in  the  acquittal  of  the  accused»  are  also  a  nullity,  as  based  on 
evidence  not  Tt^corded  in  a  legal  trial.  It  is  open  to  this  Court  under  clause 
(a)  to  section  423  in  an  appeal  from  an  order  of  acquittal  to  reverse  such  order 
and  to  order  that  the  accused  be  retried.  But  in  the  present  cai^  no  such 
order  is  necessary  or  as  it  seems  to  me  even  possible.  There  has  been  no 
lefpd  trial.  There  has  therefore  been  no  le^l  acquittal  and  there  is  therefore 
neither  appeal  against  acquittal  nor  acquittal  to  reverse,  and  the  question 
whether  the  accused  should  now  be  legally  tried  is  a  question  not  for  judicial 
decision  but  for  the  consideration  of  the  authorities  with  whom  it  rests 
to  proceed  with  a  prosecution.  I  do  not  think  it  desirable  therefore  to  offer 
tny  comments  on  the  merits  of  a  case  which  I  concur  with  Mr.  Justice  Russell 
io  hoMing  has  not  been  legally  tried. 

RuR. 


0)  (1901)  n  Had.  61,  8  Bom.  L.  R.  540.  (9)  (1900)  27  CaL  889« 

(8f  (1900)  S8  Cal,  10.  « 
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1904,  iTovmSer  28.  I.  L.  B.  29  Bom.  676« 

Before  ilfr.  Justice  Baity. 
EMPEROR  V.  ROBERT  COMLBY   and  othebs.  « 

Aden  Ooart*  Act  ai  of  1864;,  seotioiM  17,  90,  23,  989— Oruninal  Prooedare  Oode  (Act  V  of  1898), 
.  aeetiMis  i47,  4^  ~Re«idant*8  Court  at  Aden—SetsionB  Courts  Transfer  of  case  to  the  High 
Court^-JurUdiction  of  the  High  Court  to  transfer  a  case  to  itself  from  the  Court  of  the  Reside 
ent  at  Aden— Letters  Patent,  clause  S9.f 

It  is  not  competent  to  the  Resident  at  Aden,  to  whose  Court  as  a  Court  of  Session  »  oaie  ii 
oommitted  under  section  447  of  the  Criming  Procedure  Coda,  1898,  to  transfer  the  case  to  the 
High  Court,  under  the  provisions  of  saotion  4^  of  the  Code,  on  the  ground  that  the  offence^ 
oanaot  be  adequate  punished  by  him. 

The  powers  of  the  Court  of  Session  conferred  upon  the  Resident  at  Aden  by  the  Aden  Courts 
Act  (II  of  1864)  are  not  merely  such  as  are  defined  in  the  Criminal  Procedure  Code,  1898  ;  but 
such  as  are  provided  expressly  in  the  Act  itself.  And  section  449  of  the  Code  of  Ciiminal  Procedure* 
1896,  cannot  aflect  those  provisions. 

The  BKgh  Court  of  Bombay  csfu,  under  clause  39  of  the  Amended  Letters  Patent,  tmsfer  to 
itstlf  a  ease  pending  in  the  Court  of  Session  at  Aden. 

Thb  aocused,  thirteen  in  number,  were  charged  under  eection  325  of  the 
Indian  Penal  Code  (Aot  XLV  of  I860)  with  Toluntarily  causing  grievous  hurfe 
to  one  Alulabint  Jamoh,  committed  at  steamer  Point  in  the  District  of  Aden. 

They  were  placed  for  trial  before  the  District  Magistrate  of  Aden 
(Lieutenant  Colonel  J.  Davies).  who,  after  taking  all  the  evidence  in  the  case^ 
committed  the  accused,  under  section  447  of  the  Criminal  Procedure  Code, 
IS98,  for  trial  bj  the  Court  of  Sessions  at  Aden. 

Before  the  Court  of  Sessions  at  Aden  (Major-General  H.  M.  Masons,  Besi^ 

dent  at  Aden),  the  accused  pleaded  not  guilty  and  claimed  to  be  tried.    But 

the  Sessions  Judge  on  a  perusal   of  the  proceedings  bafore  the  Committing 

Ifiagistrate  came  to  the  conclusion  that  the  offence  charged  could  not  be  adequ<* 

ately  punished  by  him  :  and  he  therefore,  transferred  the  case  to  the  High  Court 

of  Bombiiy  under  section  449  of  the   Criuminal   Procedure  Code^   1898.    The 

order  run  : — 

<*  At  this  stace,  I  must  record  that  having  earefuUy  gone  through  the  proceedings  of 
this  case  before  the  Committing  Magistrate,  1  am  of  opinion  that  the  offence  of  which  the 
accused  are  charged  and  which  appears  to  be  proved,  cannot  be  adequately  punished  by  a  sentneer 
of  imprisonment  for  a  time  which  may  extend  to  one  yeisaror  five  both,  which  are  the  only  sentenoea 
1  can  pass  in  this  case   under   section   449  ol  the  Criminal   Procedure   Code,  the  accused   being 

*  Crown  Side  No.  1, 5th  Sessions,  1904,  High  Court  of  Bombay. 

I  The  Aden  Courtis  Act  (II  of  18S4),  sections  17,  20, 2t  and  38  run  as  follows  :— 

17.  The  administration  of  criminal  justice  at  Aden  is  hereby  declared  to  be  ^rested  m  ths 
Court  of  the  Resident,  save  as  is  herein  otherwise  provided. 

30.  The  Besident  shidl,  ezoept  as  in  this  Aot  is  otherwise  provided,  exercise  sU  the  powers  oi 
a  Court  ef  Session  as  defined  in  this  Oode  of  Cdm^l  Procedure,  1883  and  he  may  also,  when  it 
shall  seem  to  hhn  pnoper  so  to  do»  exercise  the  powers  d  a  Magistrate  as  defined  in  the  sai^ 
Cede,  except  in  closes  triable  befwe  himself  as  a  Court  of  Session. 

33.  If  any  European  British  subject  shaU  be  charged  in  Aden  with  any  offenee  ( other  than 
an  offence  punishable  with  death  under  the  Indian  Penal  Code  >,  which  a  Justioe.  o|  the  Paaosi 
thaU  not  be  competent  to  punish,  and  there  shaU  be  sufficient  grounds  for  committing  l^m  for 
trial,  such  European  British  subject  shaU  bs  oommitted  to  the  Court  of  the  Besident,  and  shaU 
be  tried  by  the  Besident. 

38.  Sayeasinthis  Aot  otherwise  psovidedrtiM  proceedings  in  aU  Criminal  cases  oCany 
description  brought  in  any  Court  in  Aden  shaQ  bs  regulated  by  tl^  Code  of  Criminal  Prooedure, 

4-  Amended  X«etters  Patent,  clause  39  Is  as  ^der  :— 

39.  And  we  do  further  ordain  t)^t  the  ssid  High  Gburt  shaU  have  power  tb  direct  the 
transfer  of  any  criminal  case  or  appeiEkl  firom  any'Couit  to  iany  other  Court  of  equal  or  superior 
jurisdiction,  and  also  to  direct  the  preliminary  investigation  or  trial  of  any  criminal  case  uf  any 
officer  or  Court  otherwise  competent  to  investigate  or  try  it,  though  SQSh  OiSi  MOO0I  in- 
frdi^iary  qoutm  to  ths  iucif4iGUaa  oi  lOBM  othoc  offioec  ox  Coart« 
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Btttn|)e»n  BrhiAli  ftubjeettv  If  the  accuied  ars  guilty  (hey  are  guilty  of  a  brutal  assault  whtob 
^ei^ulted  in  Revere  injuries  to  a  Somali  woman  and  ultimately  In  hist  death*  I  must  oonse^ue* 
kitly  tranRfer  this  caso  to  the  High  Court  6f  Bombay  under  section  449  of  the  Criminal  Prpoaducp 
Code.  The  accused  on  being  asked  if  they  have  any  cause  to  show  why  the  case  should  notb« 
transferred  to  the  High  Court  of  Bcnnbay^  state  that  they  haVB  none.  " 

The  POOQsed  we)re  aocordingly  placed  for  trial  before  fiatty,  J. 

A  prelim ioary  objection  wad  raiHed  that  the  Resident  at  Aden  as  the 
Spmions  Judge  had  no  juritsdiction  to  transfer  the  cane  to  llie  High  Court  of 
Bombay, 

Yoavg,  for  the  Crown, 

Kirhftatrick^  for  thw  accused. 

Batty,  J. ; — The  Magisterial  enquiry  in  th:a  case  waa  conducted  by: 
Lieutenant-Colonel  Davies,  purportins^  to  be  District  Magistrate  at  A>deii,  who 
on  the  13th  August^  1904,  under  eection  447  of  the  Criminal  Frocedtire  Code, 
committed  the  case  to  the  Court  of  Session, 

The  Resident  atAdeu/aftier  the  accused  persons  had  been  placed  at» 
the  Bar  of  his  Court  and  claimed  to  be  tried,  and  after  pernsal  only  of  the 
prooeedin^s  before  the  Magistrate,  passed  an  order  in  which  he  said  thai  tba 
ofTence  with  which  the  accused  were  charged  and  which  appeared  to  be 
prov<ed,  could  not  be  adequately  -punished  by  a  sentence  of  imprisonment  tot, 
a  term  which  may  extend  to  one  year  or  fine  or  both,  whidh  Were  the  only 
sentencaa  he  could  pass  in  this  ca<ie  under  section  449  of  the  Criminal  Proced-. 
ure  Code,  the  accused  being  European  British  subjects^,  abd  that  he  therefore 
transferred  this  case  to  the  fligh  Court  of  Bombay  undef  [  ftMaoii  449  of  the 
Criminal  Procedure  Code.  '  •• , 

l^ow  it  has  been  urged  on  the  part  of  the  Cf own  that  under  section  20 
of  Act  II  of  18()4  (  being  an  Act  for  the  administration  of  civil  and  criminal 
justice  at  Aden  ),  the  Residenti  at  Aden  is  tiot  « Court  of  Sessions  but  is  % 
persona  deaigncUd  invested  with  specific  powers  desuiibed  as  all  the  powers  of 
m  Court  of  Session  except  as  in  that  Aet  is  otherwise  provided.  This  oonten- 
li<m  appears  to  be  correct,  .  .     *  ' 

[  B  is  Lordship  read  sections  22  &  23.  ] 

The  result  of  these  secltotis  is  te  exeept  from  regutation  by  the  Code  oif 
Criminal  Prooednre,  eases  of  Buropean  British  subjects  charged  with  offenoef 
which  are  not  punishable  witb  death  and  to  render  such  cases  triable  by  th« 
Resident  alone. 

In  tbeee  cironmetanees  it  appears  tiiat  s.  449,  sub-section  2  of  the  presenl^ 
Code  of  Criminal  Procedure  can  have  no  application  to  the  Court  of  the  Resid- 
ent at  Aden^  because  that  section  oontai&s  provisions  which  are  hieoUidstent 
with  the  provisions  of  8.22  which  declares  in>peratively  tlia^t  oa#M  of  the 
telttre  therein  mentioned  shall  be  tried  by  the  Beeidentw 

Section  17  declares  th^t  the  administration  of  criminal  justice  in  Aden  ii 
Y^ested  in  the  Court  of  the  Resident  except  as  in  that  Act  is  otherwise  provided. 

And  the  resuH  appears  to  be  that  the  powers  of  the  Court  of'  Session 
fSonfetred  upon  the  Resiaeat  are  not  merely  nn6h  as  are  defined  ili  the  CHminfl) 
Procedure  Code  but  ^uch  as  are  provided  expressly  in  the  Act  itself.  Sedtiod 
449  Oannot  aflfect  those  provisions. 

It  is  contended  on  the  part  of  the  accused  that  the  power  to  ttSkwi^tJ^ 
ease  under  s.  449  (  sub^^ection  2  )  conferred  upon  a  C^urt  of  Session  is  one 
of  those  powers  which  s.  20  directs  that  the  Resident  shall  exercise. 


Digitized  by 


Google 


826  I*  L-  K  29  Bom.  676: 

In  the  firflt.  place  khe  proviniomi  of  s.  449,  gub-section  2,  impOM  a  fhity 
and  it  is  doubtful  whether  a  ciirection  imposing  a  duty  can  be  said  to  confer  a 
power. 

In  the  second  place  if  it  be  a  power,  it  is  one  which  would  be  in  conflicH 
with  the  provisions  of  e.  22  of  Act  II  of  1864  and  as  such,  would  be  excepted 
from  the  powers  conferred  by  e.  20  of  that  Act 

It  may  be  that  sub-section  1  of  s.  449  of  the  Criminal  Prooedure  Coda 
enters  into  and  forms  part  of  the  definition  of  the  powers  of  a  Court  of  Session 
within  the  meaning  of  s.  20  of  Act  II  of  1864. 

If  so,  there  might  be  a  limitation  of  the  power  of  the  Resident  to  prono* 
unce  on  European  Uritish  subjects  any  sentence  exceeding  one  year's  impri* 
eenment. 

And  the  result  in  that  case  would  be  that  thous^h  the  Resident  would 
be  competent  to  try  a  case  in  which  European  British  subjects  are  charged 
with  culpable  homicide  or  grievous  hurt,  he  would  not  be  competent  to  pass 
sentences  in  excess  of  one  year's  imprisonment. 

I  mention  this  because  it  is  possible  that  it  may  require  consideration 
for  the  purposes  of  amending  the  provisions  of  Act  II  of  1864  in  order  to  remove 
what  at  present  seems  an  anomaly.  But  the  phrase  in  s.  22  is  imperative  and 
it  seems  to  me  that  a  case  of  the  nature  now  in  question  must  be  tried  by  the 
ilesident  and  could  not  be  transferred  to  this  Court  by  him  under  s.  449^  sub- 
aeotion  2,  of  the  Code  of  Criminal  Procedure. 

Counsel  fer  the  Crown  has,  however,  intimated  that  it  would  be  desirable 
that  in  this  case  this  Court  should  exeroise  the  power  of  transfer,  and  it  is 
urged  on  behalf  of  the  defence  that  it  would  be  a  great  hardship  to  the  accused 
if  after  coming  all  the  way  from  Aden,  they  were  not  tried  here  bat  were  sent 
t>ack  to  the  Comi  at  Aden  which  has  already  expressed  an  opinion  on  the  me* 
ritsofthatoase. 

The  case  an]pears  to  be  one  which  it  is  very  desirable  should  be  transferred 
to  this  Court  if  this  Court  possesses  the  power. 

Under  clause  29  of  the  Letters  Patent  this  Courtis  empowered  to  direct 
the  transfer  of  any  criminal  case  to  any  Court  of  any  Jurisdiction.  There  are 
no  limitations  in  clause  29  such  as  are  to  be  found  in  clause  13  of  the  Letters 
FAtent  relating  to  Idie  power  of  tnmsferrinfir  civil  cases.  And  though  it  may  be 
assumed  that  some  imitation  was  implied  in  clause  29,  there  is  no  reason  to 
suppose  that  the  limits  of  this  Court's  power  in  this  direction  &11  short  of  the 
ttmeiMf'^xteDt  <X  its  criminal  jiurisdiction. 

[Bis  Lordship  read  clause  27  of  the  Letters  Patent.] 

Assuming  that  Aden  is  a  settlement  administered  by  the  Governor  of 
Bombay  in  Council  it  would  follow  that  the  criminal  Court  of  the  Resident  at 
Aden  would  be  within  the  limitp  of  the  appellate  jurisdiction  of  the  High  Court 
4>f  Bombay 

But  it  has  also  been  iudicially  dedded  in  the  case  of  Abdvl  Karim  t. 
Munieipal  Offi/ser,  Aden,  W  that  this  Court  has  power  to  remove  a  civil  suit 
from  the  Court  of  the  Resident  and  to  try  and  determine  the  same,  and  that  the 
civil  Court  at  Aden  is  subject  to  the  superintendence  of  the  High  Court  of 
Bombay. 


(1)  ( 1903 )  37  Bom.  575  ;  5  Bom.  L.  B.  f62, 
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That  being  to,  as  the  provisions  in  clause  39  of  the  Letters  Patent  oontaiot 
no  words  of  limitation,  it  follows  a  fortiori  that  they  cannot  be  more  restricted 
in  their  operation  than  danae  13  ot  the  Letters  Patent,  where  the  words  of  limi- 
tation expressly  restrict  the  power  of  transfer  to  caoes  pending  in  Courts*  over 
which  this  High  Court  has  superintendence. 

The  latter  part  of  the  preamble  to  Act  11  of  186|,  which  I  now  read,  shows 
that  it  was  tiie  intention  of  the  Legislature  to  ck>nfer  isj/x  this  Court  powers  of 
superintendence  in  respect  of  the  Court  of  Aden. 

For  all  these  reasons  I  think  this  Court  has  the  pdwer  to  transfer  the  case 
in  question. 

That  a  single  Jadge  has  the  power  to  make  this  tranisfer  ifi;  decided-  by  the 
case  of  The  Qween  v.  AfMer  KhanW. 

I,  therefore,  direct  that  the  case  of  Emperor  v.  Robert  OofnUjf  and  oth$r$ 
he  transferred  to  thn  Court. 

[The  trial  then  proceeded.] 

Attorney  for  the  Ctowm—The  PMic  Prosecutor. 

Attorneys  for  the  aocused:--^MesBrs.  Crawford,  Brmon  and  Co. 


VOLUME  XXX 

1805,  Jaly  19.  I.  !••  *.  30  Bom.  40. 

Before  Mr.  Justioe  Russell  and  Mr.  Justice  Batty. 
EMPEROR  V.  DATTO  HANMANT  8HAHAPURKAR.  ^ 

Criminal  Pfooodure  Code  {  Act  V  of  1898),  Mofcions  2M,  28f — Saocoasiva  breadios  of  tratt— 
Joinder  of  charges- JoinI  trial— Swne  transaction  -«  Transaction  *  meaning  of. 

Where  the  accased  persons  were  jointly  in  charge  of  trust  fnnds,  so  that  ope  could  not 
act  without  the  connivance  of  the  other,  and  each  of  them  misappropriated  sums  of  money 
from  the  trust  funds  to  his  own  use,  thus  eyidently  carrying  through  their  object  in  oonoert, 
tho  fact  that  ihey  carried  out  their  schema  by  successiTe  acts  done  at  intervals*  altornately 
takinff  the  benefits,  did  not  prevent  the  unity  of  the  project  from  fconstltutlng  the  series  of  acts 
one  ikausaction,  i.  ^  the  carrying  through  of  the  same  object  which  both  had  from  the  first 
•ct  to  the  last :  and  there  was  no  objection  to  their  being  tried  jointly  at  one  trial. 

Saction  023  of  the  Criminal  IProoedure  Code  (  Act  V  of  1898  )  clearly  admiU  o(  the  trial 
of  any  number  of  acts  of  breach  o!  trust  committed  within  the  veat  as  amounting  only  to  one 
oHenci^  The  section  does  not  t«|aire  any  particular  formulation  of  the  accusation,  but  only 
•nactsthatit  is  sufficient  to  show  tho  aggregate  offence  without  specifying  the  deUils,  It 
dispenses  with  the  necessity  of  amplification  ;  it  does  not  prohibit  enumeration  of  the  parti- 
cular items  in  the  oharge« 

Section  M9  of  the  Criminal  Procedure  Code  <  Act  V  of  1898  )  admits  of  the  joint  trial 
when  more  persons  than  one  are  accused  of  tiSarcnt  •ffisnces  ooinmitted  in  the  same  transaction. 
It  suffices  for  the  purpose  of  justifying  a  joint  trial  that  the  accusation  alloges  offences  commi. 
tted  by  each  accused  to  have  been  committed  in  the  same  transection,  within  the  oMsahing  of 
aeotion  389.  It  is  not  neoessary  thiMi  the  charge  shouM  conUin  the  sUtement  as  to  the  traYisa- 
ofcion  being  one  and  the  same.  It  is  the  tenour  of  the  accusation  and  not  the  wording  ol  the 
charge  that  must  be  «omsidered  as  the  test.  .     .     »  - 

In  section  339  of  the  Cods,  a  series  of  acts  separated  by  internals jof  time  are  not    excludad^ 

frovided  that  those  jointly  tried  have  throughout  been  directed  to  one  and  the  same  objecfive, 
f  the  accused  start^  together  for  the  same  goal,  this  suffices  to  justify  the  joint  trial, '  ev«n  if 
IncidentaUy.  one  of  those  jointly  tried  has  done  an  act  for  .which  the  other  may  not  bj 
responsible. 

The  foundation  for  the  procedure  in  section  289  is  the  association  of  two  persons  concurr- 
ing from  sUrt  to  finish  to  attain  the  same  end.    No  doubt  if  it  were  attempted  to  associatj   in 

•  I  crimiaal  AppUcatten  for  Revision  No.  77  of  190$.  (1)  (1871)  7  Beng  L-  B.  fli^. 
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Ihe  triftl  a  penpn  who  hiA  no  ootmeotion  wbatev^r  wi^b  the  tnqiiuiUon  at  f  .iixn^  mhrnn  -  mm  or 
iBon^  tho  aerios  o!  ibhe  acts  alleged  had  been  done  then  that  wpuld  be  outside  the  p^Tisions 
of  ib#  seelioii. 

*'.  Tpaoiaotion  "  tnea&s  **  oavrying  through  "  and   sug^^s   not  iMeesskrilj    proximitj  in 
tima-^so  much  as  oontinoity  of  action  and  purpoaa, 

Application  under  seotion  435  of  the  Crimin*!  Prooednr^  Code  (Act  V  ef 
189^1,  for  r^vidoD  of  convietion  ftnd  8|9Dlepee  pasned  od  #ppea)  hj  A.  Ineaa, 
Sesaions  Judge  of  Satara.  coofirniiQg  oonviotiou  and  ieiiteiM)e  reooxded  by  J.  IL 
Sahasrabudhe,  First  Class  Magistrate  of  Satara. 

The  accused  |ifo« }  (Datto  Hamnant)  was  the  Karbhari  and  tb^  iiccia^  No. 
S  (Oanesh  Waiuan  Bhagwat)  was  the  nagdi  karkun  (oashier)of  the  ooi»pbiiBftB|» 
Sfirdar  Qangadhar  Luxainan  Swami  of  Ch^faL 

Od  the  18th  April  1898,  the  complainant  lefkOha&l  to  go  to  the  Nitaan'e 
dominions  on  business  in  oonneotioQ  with  the  reliant  of  a  villaga.  Preyiona 
lb  hii  departure,  the  complainant  counted  his  "khaeg^"  or  pifltte  baUooa  and 
banded  it  over  to  the  two  accused. 

The  complainant  did  not  again  ?erify  hia  cash  balance  till  the  9tb  June 
1908,  when  he  found,  on  ezamininff  the  accounts,  that  Bs.  5,S49  reniaiDed  to 
be  accounted  for.  He,  therefore,  charged  the  two  aoeused  with  baviDg  embes* 
sled  that  amount.  As  the  alleged  emMzzlements  might  have  extended  over 
more  than  five  years  during  which  the  accused  hlul  unchecked  control  over  the 
8wami*s  cash,  the  accused  were  chsrged  each  with  havioff  embezzled  three 
items  within  the  period  of  one  year  ^ginning  from  the  18th  April  1898. 

Datto  Hanmant  (accused  No*  1)  was  chargjied  with  having  misappropriated 
Be.  650  on  the  11th  December  1898,  Rs.  1,500  on  the  12th  February  1«90^ 
and  Rs.  700  nt  some  date  unjspecified  in  1899,  And  Qanesh  Waman  was  said 
to  have  embezzled  Rs.  400  on  the  21st  August  1898,  Bs.  400  on  the  22nd 
December  1888,  and  Bs.  200  on  the  17th  July  1899. 

They  were  tried  together  at  one  trial  by  the  First  Class  Hag^rate  of 
Satara,  who  convicted  them  of  offences  uiider  section  408  of  the  Indian  Penal 
Code  and  ordered  that  *'each  of  the  two  accused  should  sutfer  rigor(»us  imprison^ 
meat  for  tour  months  for  each  head  of  the  charge  and  should  also  pay  a  fine  of 
Bs.800.    The  sentenoeii  to  run  one  after  the  olher/' 

Onappeal  the  Sessions  Judge  of  Sitara  confirm^'d  the  convictions,  with 
the  exception  that  the  accused  No.  2  was  not  heM  a^iswerable  fur  Rs.  200,  as 
tbe  item  could  not  be  included  in  the  charge,  having  ''been  embezzled  more 
than  a  year  after  18th  April  1898  J'  The  sentences  pa&«ed  on  the  two  accused 
were  confirmed. 

Dttto  H'vnmant  Caccuned  No.  1)  filed  this  application,  contending  intw 
alia  that  the  joint  trial  <kf  the  two  accused  was  ilt^^gal,  that  as  each  of  the  accua« 
ed  was  chart^ed  with  havitigr  ooioiaiDted  there  distinct  acts  of  inisapproprintion 
in  respect  of  three  sefv^irate  sumn  on  three  different  occasio(i!<  quite  independent 
of  ea9h  other,  tiie  trial  was  illegal  and  hud  prejudiced  the  defence  ;  und  thub 
it  was  not  aile^od  by  the  pro"<ecution  that  either  i»f  the  accu>ed  wa«  any  wny 
concerned  with  the  criminal  breach  of  tru9t  by  the  other  in  respeet  of  three 
distinct  sums  respectively  shown  in  the  charges  framed  against  them. 

Rc^viwn  (with  him  M.  V.  Bhat\  for  the  accused  :— We  submit  that  the 
various  offences  ^^ith  which  the  accused  is  charged  exceed  three  in  number  tod 
trhey  were  not  committed  within  one  year.  These  offences  cannot  therefore  be 
tried  together.  Sae  section  234  of  the  Criminal  Procedure  Code  (Act  V  <>f 
1898).  Secondly  we  say  i hat  th»}  offtnces  with  which  the  accused  (ap[Jicant) 
is  charged  are  totally  dibtinct  offences  from  those  with   which  Qaiiesh  (aosused 
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No.  2)  has  baen  chargei  ;  and  that,  therefor^,  the  two  accused  .persons  c«nno^ 
be  tried  together  at  one  trial.  See  section  239  of  the  Criminal  Procedure  Co()e 
(Act  V  of  1898).  A  joint  trial  of  two  or  more  per^jons  is  parmisoible  only  if 
they  are  aocused  of  the  name  oiTenoe  or  of  differept  otTences  committed  in  the 
same  trauH-iotion  or  of  having  abetted  one  another  in  committing  an  offence. 
The  que-'tion  in  the  present  oaee  is,  were  ti^e  different  actci  dene  by  the  accused 
no  conneQte«i  together  as  to  form  parts  of  the  same  transaction.  We  submit 
that  there  was  no  joint  action  on  the  part  of  the  accused  ;  each  acted  indepen- 
dently of  the  other.  ]n  framing;  the  ohargee  also  each  of  the  accused  is  charged 
with  having  oomtnitted  three  distinct  acts-  pf  misappropriation  in  reftpect  of 
three  tN)|iarate  i^nm^  on  three  different  occasions  quite  independent  pf  each 
other.  Neither  was  in  any  way  privy  to  or  connected  with  the  acts  coinmittf  d 
by  the  other.  The  joint  irial  was,  therefore,  illegiskl.  See  Emperrar  v.  JethalcX 
ffurlookand  <U,  where  the  remarks  on  which  ure  rely  are  at  pase  465.  In  this 
ease  there  is  no  evidence  of  preooneert  bstween  the  two  accnsed. 

Binning  (  with  him  D.  A.  Khare  ),  for  the  complainant: — As  to  the 
first  point  we  submit  that  section  232  of  the  Criminal  Procedure  Code  (Aet  Y 
of  189S)  admits  of  the  trial  of  any  number  of  acts  of  breach  of  trust  committed 
within  the  year  as  amounting  only  to  one  offence.  It  enacts  that  it  is  sufficient 
to  show  the  aggregate  offence  without  specifying  details.  On  the  second  point 
we  submit  thut  the  case  fi>r  the  prosecution  is  that  both  the  accused  were  actr 
ing  in  concert  and  had  a  common  intention*  In  this  ease  both  the  aeeuse^ 
are  found  tti  be  jointly  in  charge  of  the  trust  fund,  so  that  one  could  not  have 
acted  without  the  connivance  of  the  other. 

Vdsudci?  J.  Kirtikar,  Government  Pleader,  for  the  Crown. 

BattTi  J. — In  this  caste  the  two  accused  Datto  Hanmant  and  Qanevh 
Wami^n,  having  been  Piitrust  d  with  certain  moneys  belonging  to  the  Swami 
of  Chafal  the  hrmt  as  Karbhuri  and  the  second  as  cashier,  were  accused  of  having 
<^mmitted  breach  of  tru^t  in  respect  of  those  moneys;  Datto,  the  first  accused , 
h^tviu)^,  it  is  alleged,  tak^u  Rs.  650  on  the  11  tH  December  1898,  Rs.  1500 
on  che  12th  February  i899,  and  Ks.  700  at  some  date  unspecified  in  1899  ; 
while  Qaiie>h  VVamaii  is  said  to  h  tve  c*>mmit.ed  breach  of  tru«t  in  rt^Apect  of 
Rs.  400  on  the  2  gi  AugiLst  1898,  Rs.  400  on  the  2ist  December  1898  and  Rs; 
200  on  the  17th  July  1899 

Both  the  accused  were  convicted  :  each  of  them  in  respect  of  encli  item 
which  he  w  is  alleged  to  have  taken  :  except  that  Oane^h  was  not  convicted  in 
respect  of  ttie  last  mentioned  item  of  Rs-  200. 

The  pres-^nt  application  is  one  for  revision  in  favour  of  Datto  on  tl  e 
ground  of  uiisjonder  of  charges.  Certain  factw  cotin  *cted  wiih  ^he  grounds 
assigned  for  oonvictitin  have  been  stated  to  us,  but  in  revision  we  do  not  ordina- 
rily interfere  with  finding  of  fact  and  in  the  present  case  see  no  reason  for 
departing  frorn  the  ordinary  practice. 

The  objections  taken  are,  first  that  the  various  ofifences  exceed  three  in 
Dumber  and  were  not  all  cominittt^d  within  one  year,  and  that  therefore 
the  offences  cou'd  not  be  tri«d  together  ;  secondly  that  the  otftinces  with  which 
Datto  has  been  charged  are  totally  dintuict  oHFences  from  those  with  which  Qa:i* 
esh  has  ^en  charg  d  and  therefore  the  two  accused  persons  could  not  be  tried 
togeiiher  under  section  219  of  the  Criminal  Procedure  Cod^. 

We  thiak  with  reference  r^i  the  first  objection  th^it  fiection  222  clearly 
•dmitd  oi  thj  trial  of  any  number  ot  acts  of  breach  of   truot  comniiited  withiu 

(1)  (I90&)  29S02&.  449;  7  Bom.  L.  R.  537. 
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the  year  as  amounting  only  to  one  offence.  Section  222  does  not  reqtiire  any 
particular  formulation  of  the  aooueation,  but  only  enacte  that  it  is  sufficient  to 
«how  the  aggregate  offence  without  specifying  the  details.  It  dispenses  with  the 
necessity  of  amplification  :  it  does  not  prohibit  enumeration  of  the  particular 
it^mn  in  the  bhar;^.  In  this  instantoe  the  objection  to  the  charse  is  praotioally 
that  it  is  more  specific  than  it  need  have  been,  it  gave  more  oetails  than  are 
required  under  ttiat  section.  This  objection  amounts,  at  most  to  this  that  tliere 
haw  been — a  merely  formal  error  in  the  drafting  of  the  oharge-^an  error  in  the 
form  of  the  charge  which  certainly  could  not  have  prejudice  the  accused  and 
is  one  which  may  be  dealt  with  as  coming  within  section  687.  The  introduction 
of  greater  detail  than  is  legally  necessary  in  no  way  affects  the  jurisdiction  of  the 
Court.  Taken  by  themselves,  the  charges  against  Datto  and  Qanesh  may,  there-* 
fore,  respectively  be  regarded  as  one  omnce  against  each. 

The  only  objection  to  the  trial  that  remains  for  consideration  is,  whether 
these  offences  according  tb  the  accusation  were  offences  committed  in  the  same 
transaction.  Section  239  admits  of  the  joint  trial  when  more  persons  than  one 
are  accused  of  different  offences  committed  in  the  same  trannaotion.  It  suffioes 
for  the  purpose  of  justifying  a  joint  trial  that  the  accuasation  alleges  the  offences 
t^ommitted  by  each  aocused  to  have  been  committed  in  the  same  transaction, 
within  the  meaning  of  section  239.  It  is  not  necessary  that  the  charge  should 
tymtain  the  statement  as  to  the  transaction  being  one  and  the  same  It  is  the 
tenour  of  the  accusation  and  not  the  wording  of  the  charge  t  lat  mu^t  be  oonsi* 
deied  a§  the  test.  And  in  this  case,  it  is  for  the  appellant  t »  show  that  no  sueh 
connection  l*etween  the  offences  alleged  against  the  two  accused  was  set  forth  as 
would  satisfy  the  condition  required  for  a  joint  trial 

We  think  that  the  argument  of  the  learned  Counsel  for  the  appellant 
woul4  have  been  more  convincing  if  no  continuity  of  action  and  purpo!<e,  oc>- 
mmon  to  both  the  accused  throughout,  had  been  alleged  in  the  case  presented 
by  the  prosecution.  1  he  word  "transaction"  is  unfortunately  not  oefined  in 
the  Cede  and  the  meaning  to  bo  attaohed  to  it  must  be  gathered  from  the 
context  in  which  it  occurs  in  various  sections  and  illustrations. 

According  lo  its  etymological  and  dictionary  meaning  the  word  ''transao- 
tion*'  means  '•carrying  through"  and  suggest,  we  thhik,  not  necessarily  prozi< 
roity  in  time — so  much  as  continuity  of  action  and  purpose.  The  same  metaphor 
implied  by  that  word  is  continued  in  the  illustrations  where  the  phrase  Used  is 
«'in  the  cuurs«i  of  the  naiiie  traniuiction  *'  In  section  215,  the  phrase  is  used  in 
a  connection  which  implies  that  there  may  be  a  series  of  ao^s — illustration 
(/)  to  that  suectiou  indicates  that  the  successive  acts  may  be 
f«parated  by  an  interval  of  time  and  that  the  essential  is  the  progressive 
action,  all  pointing  to  the  same  obJ30t.  In  section  239,  therefore,  a  series  of 
(icts  separated  by  intervals  of  time  are  not,  we  think,  excluded,  provided  that 
th«t4e  jointly  tried  have  throughout  been  directed  to  one  and  the  same  objective. 
If  t*ie  accused  start«^  together  for  the  same  goal  this  suffices  to  justify  the  joint 
trial,  even  if  incidentally,  one  of  those  jointly  fried  has  done  an  act  for  which 
the  other  may  not  be  responsible  (vide  section  239,  illustration  (6)  ). 

We  think  the  foundation  for  the  procedure  in  that  section  is  the  associati- 
on of  two  persons  consurring  from  start  to  finish  to  attain  the  same  end.  No 
doubt  if  it  were  attempted  to  a«isociate  in  the  trial  a  person  who  had  no  connec- 
tion whatever  with  the  transaction  at  a  time  when  one  or  more  of  the  series  of 
th''  «ct^  alleged  hfid  been  done,  then  it  might  be  urged  t  hat  would  be  outside 
tie  provis  ons  of  the  section.  But  since  in  this  o^ve  two  persons  have  associated 
for  the  carrying  out  of  on^  particular  commoB  object  viz  a  breach  of  trust  the 
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ooatinQunoe  of  Chat  object  and  the  progrewdve  execution  of  it  by  snocemiTe  acte 
eeera  to  satisfy  the  tent  and  oriterion  implied  in  section  2Z9.  In  this  case  it 
ban  apparently  been  found  by  the  lower  Uourt  that  the  aooiised  were  jointly  in 
f^hahge  of  the  trust  fiind,  one  of  the  accused  beinjg  the  Karbbari  and  the  other 
cashier.  The  one  could  not  act  without  the  connirance  of  the  other  and  they 
evidentW  carried  through  their  object  in  concert.  That  they  oamed  out  their 
scheme  by  successive  acts  done  at  interrals,  alternately  taking  the  benaftli,  does 
not  prevent  the  unity  of  the  project  from  constituting  the  series  of  aottk.  one 
transaotioB  %,e,  the  carrying  through  of  the  same  object  which  botb  had  fimn 
the  first  act  to  the  last,  llie  objections  raised  are  insufficient. 
We  accordingly  reject  the  application. 
B.  B«  Apflicatian  rejeeteA. 


1905.  Jul^  9.  L  L.  B.  80  Bom.  1S«. 

BBfare  Mr.  Justice  Ru$9eU  and  Mr.  Justice  AiUm. 
EMPEROR  V.  BXJDHCX)BAI ,• 

City  of  BomVay  lionidpal  Act  ( Bombay  Act  lU  of  1888 ),  Motions  410,  94,    8.  D.    (4)|  Prohi- 

♦  Criminal  Appeal  No.  T6  of  1906. 
I  The  provision!  <of  tho^City  of  Bombay  Honioipal  Aot  ( Bom.  Act  III   of  1888  )  rtlemd  to 
mn  as  under  : — 

4ie.  tl)  Except  af  hereinafter  provided,  no  penon  sbaU,  witbont  a  lieenee  from  the  Comm* 
Itsioner,  sell  or  expoee  for  sale  any  four-footed  animal  or  any  meat  or  fish  intended  for  human 
food,  in  any  place  other  than  a  municipal  or  private  market. 

j(  3 )  Provided  that  nothinff  in  sub-seotion  ( 1 )  shall  apply  to  fresh  iish  sold  from,  or 
exposed  for  sale  in  a  vessel  in  which  it  has  been;brought  direct  to  the  seashore  after  being  caught 
at  sea. 

Section  3i  ( 8  ).  Unless  and  until  they  are  so  Altered  or  re-apportioned,  the  number  and 
respective  boundaries  of  the  wards  and  the  number  of  oouneillors  to  be  elected  for  each  wax)9 
shall  be  as  specified  in  Schedule  B. 


^. 

Boundaries. 

Number  of 

Name  of* 
Ward. 

-1 

members  of 

J* 

the  Corpora* 
tion   to  be 

On  the  North. 

On  the 
Sooth. 

On  the  Saat. 

On  the 
West. 

elected  for 
each  Ward. 

4 

Oirgaon 

A  line        starting 

BackB^ 

A  lin4  starting  from  Back 

The     sea 

Five. 

Ward. 

from  the*   north- 

from    a 

Bay  Ma  point   opposite 

fromHa. 

west   •comer     of 

point  op- 

Thakurdwar Street,  and 

1  a  bar 

Trimbak  Parashr- 

posite  to 
Thakur- 

extending  along  the  nor- 

Point to 

am     Street     and 

th   side  of  Thakurdwar 

the  south 

extending    along 
the  south  side  of 

d  w  a   r 

Street;  south-west  side 

end      of 

Street  to 

of  part   of  Bhuleshwar 

Hornby 

Grant     Road    as 

MaUbar 

Street  as  far  as  the  sou- 

VeUaid. 

far  as  the  B.  B.  ft 

Point. 

tiieni    end    of  Ardesir 

CI.  Bailway,and 

Dady  Street;  thence  al- 

again from  the  B: 

ong  the  west  side  of  the 

B.ftO.I.RaUway 

latter  and  Trimbak  Par- 

level  crossing   on 

ashcam  Street  as  far  as 

Clerk  Bead  along 

Grant  Road;  again  from 
the  Grant  lUiad  Railway 

the  soulh  side  of 

as  the  south  end 
of  Hornby  Vellard 

Bridiipe  along  the  west 
sideoftheB.BUk,C.I. 
Railway  Line   as  far  ag 
the    derk  Road   level 
crossing* 
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bition  of  mile  offish  except  in  a  market— Sale  from  a  basket  placed  Oft  the  Cbowpditi  forenfcoM 
St^  from  m  vegael— Private  marlwt— Onus  of   proof— City  of-  Bombay,  limits   of  —Bombay- 
General  Clauses  Act  (Bom.  Act  I  of  1904  ,  nectiou  8  (10). I 
l^e  accused,  a  fisherwomaQ.,.  was  charged  under  section  410  (1)  of  the    Bombay  City   Man« 
icipal  Act  (  Bom.  Act  III  of  1888  ),  with  selling  or  exposing  for  sale,  without  a  license  from  the 
Municipal  Gommiseioner,  fii^  intended  for  human  food,  on  the  Chowpatti  foreshore,  in  the  City 
<rf  Bombay.  The  sale  was  from  a  basket,  which  the  accused  had  placed  on  the  sand,  at  some 
distance  from  the. water,  betwei^  the  high  and  low  water  mark.    The  fish  sold  was  fresh  fish 
and  was  brought  from  one  of  the  boats  then  in  Back  Bay.    The  Presidency  Magistrate  acquitted 
iihe  iooUsi^  on  the  grounds  that  (1)  the  Bombay  City  Municipal  Act  did  not  apply  as  the  place 
ol   sale    w»s   outiide  the  limits   o^  the   City  of    Bombay   as  laid    down    in    the    City    of 
3ombay  Municipal  Act ;  (3)  seotioia  410  of  the  Act  had  no    application  becauBe  the  place  was  a 
private    market   estabiished  from  time  immemorial  ;  and  (8)  the  sale  fell  within  section  410 
(3)  ol  the  Act,  on  appeal,  against  this  order  of  acquittal,  by  the  Government  of  Bombay  :— 

Held,  reversing  the  order  of  acquittal  and  convicting  the  accused,  that  the  Aoonsed  wae 
not  protected  by  section  410  (  2  )  of  the  Bombay  City  Municipal  Act  (  Bom.  Act  III  of  1888  ), 
dnoe  it  was  impossible  in  the  present  case  to  say  that  the  fish  had  been  sold  from  a  veRsel, 
when  as  a  matter  of  fact  it  had  been  sold  from  the  basket  on  the  shore,  it  having  been  brought 
Irdm  Ihe  vasael  Which  was  in  the  water. 

Hsld,  also,  thai  ttie  onu»  of  proving  that  the  place  in  qnostion  was  a  **  private  market  ^ 
lay  upon  the  accused. 

Held,  farther,  that  the  Bombay  City  Municipal  Act  (  Bom.  Aet  HI  of  1888  )  applied  to 
iha  spot  in  question,  because  it  oame  within  the  expression  "  City  of  Bombay  "  as  defined  by 
the  Bombay  General  Clauses  Act  ( Bom.  Act  I  of  1904  ;. 

Appkal  under  section  41T  of  the  Criminal  Procpdure  Code  (Act  V  of 
1898),  from  an  order  of  aquittal  passed  by  Chunilal  H.  Setalvad,  Acting  Fourth 
Presidency  Magistrate  of  Bombay. 

The  accused  was  charged  tinder  section  410  of  the  city  of  Bombay  Muni* 
cipal  Act  (Bombay  Act  III  of  1888),  with  selling  or  ezpot^ing  for  sale  without 
license  from  the  Municipal  Commissioner  fish  intended  for  human  food^  on  the 
Chowpatti  foreshore  on  the  5th  October  1904  at  8  a.  bl 

Od  the  morning  in  question,  two  Municipal  officers  accompanied  by  a  Sub* 
Inspector  Bamchandra  wimt  to  the  Chowpatti.  foreshore  and  there  the  Sub- . 
Inspector  purchased  one  pamplet  for  one  anna  from  the  accused.  It  was  sold 
-  by  the  accused  from  a  basket  which  she  had  placed  on  the  sand  at  some  distance 
from  the  water.  At  this  time^  there  were  at  the  place  half  a  dozen  persons 
jimilary' selling  fish  and  some  customers  buying  them.  The  fish  sold  was  fresh 
tad  was  brought  from  a  vessel  which  was  lying  in  the  Back  Buy. 

it  was  stated  on  behalf  of  the  prosecution  that  the  place  where  the  fish 
.was  sokl  not  being  either  a  Municipal  or  a  private  market  the  accused  could 
Jiot  sell  it  there  without  a  lieense  from  the  Municipal  Commissioner,  and  that, 
inasmuch  as  the  fish  to  quidstiefnr  was  sold  from  a  badcet  and  not  from  a  vessel 
in  which  it  had  been  brought  direct  to  the  seashore  after  having  been  caught 
at  sea,  the  aeoused  wais  not  protected  by  clause  2  of  section  410  of  the  City  of 
Bombay  Municipal  Aet  (Bern.  Act  III  of  1888). 

The  aeoused^  in  defence^  coDteaded  that  the  provisicms  df  the  City  of 
Bombay  Municipal  Aot^  IMS,  did  not  apply  to  the  place  of  sale,  which  was 
below  the  ordinary  high  water  Ilhe  of  the  sea  ;  that  the  place  in  question  waa 
a  market,  the  rights  of  whieh  :had  been  acquired  by  prescription  ;  and  that  it 
was  a  privite  market  (teoli<m  896-^of  the  Act)  to  wUcfa  the  provisions  of  section 
410  of  the  Act  did  not  apply  ;  aQ$l  that  the  accused  was  protected  by  clause  2 
of  section  410^inoe  the  fish  seld  w  tcansferred  into  the  basket  fiom  the  vessel 
which  was  lying  in  the  Beisk  B^y. 

I  8.  (Id)  "  City  3(  Bomb*y  "  BhsU  mean  the  area  within  the  local  limitfi  for  the  time  bsiiig 
of  the  ordinaty  Original  Civil  Jorisdictfchl  df  thv  Bombay  Hi  fh  Couil  of  Jttdioature. 
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^  Tke  Mugr^rate  h^ld  that  the  City  of  Bombay  Municipal  Act  (Bo^n.  Act 
til  of  1888)  did  not  upply  «fi  the  iiiace  of  imie  was  outside  limitM  of 
the  City  of  Bombay  an  laid  down  in  the  Act ;  that  section  410  of  the 
Act  did  not  apply  a»  the  piace  was  a  private  market  fstablished  from  time 
immemorial  ;  and  that  the  sale  in  question  fell  within  clause  (2)  of  section  410 
«f  the  Act.  In  the  result,  he  acquitted  the  acciiseYl  under  section  245  of  the 
Criiuinal  Procedure  C'ode(Act  V  of  1898). 

Agiinst  thiai  order  of  acquittal  the  Government  of  Bombay  appealed  to  the 
High  Court, 

Rtiikea,  acting  Advocate  General,  (with  him  E.  F,  Nicholson^  Public  Pr- 
osecutor), for  the  Crown : — The  prosecution  was  brought  by  the  Bombay  Munici- 
pality  for  breach  of  the  provii^ious  of  section  410  of  the  City  of  Bombay  Municipal 
Aoti(:i6mbay  Act  III  of  1838).  The  accused  was  found  selling  fish  on  the 
Chatip^ti  beach  between  high  and  low  water  mark.  As  to  the  exact  distance 
of  the  place  of  sale  from  the  sea*water  there  is  some  discrepancy  in  the  evidence^ 

We  submit  that  the  provisions  of  the  City  of  Bombay  Municipal  Act 
(Bombr*y  Act  III  of  18S8),  apply  to  the  place  in  question.  The  Act  applies  in 
ttii  many  #ords  to  the  '*Ci»iy  of  Bombiv**  (section  I).  The  expression  **City  of 
Bombay'*  as  defined  by  the  Bombay  General  Clauses  Act  (Bombay  Act  I  of 
1904)  means  ''the  area  within  the  local  limits  for  the  time  being  of  the  ordinary 
original  civil  jurisdiction  of  the  Bombay  High  Court  of  Judicature"  This 
signifies  that  ''City  of  Bombay'*  bears  this  meaning,  whenever  it  is  used  in  the 
City  of  Bombay  Municipal  Act.  unless  there  be  anything  repugnant  in  the 
latter  Act.  And  there  is  nothing  repugnant  to  it  in  the  City  ot  Bombay  Muni- 
t)ipal  Act.  Now,  the  place  in  question  is  .indisputably  within  the  limits  of 
the  ordinary  original  civil  jurisdiction  of  the  Bombay  High  Court, 

[Aston,  J — Do  you  refer  us  to  any  authority  by  which  the  local  limits  of 
the  ordinary  original  civil  jurisdiction  of  the  Bombay  High  (Dourt  are  defined?] 

The  local  limits  of  the  ordinary  original  civil  jurisdiction  of  the  Bombay 
High  Court  are  defined  in  the  Amended  Letters  Patent,  section  11  (High  Court 
Rule  Book,  p.  122).  There  is  no  law  passed  by  the  Governor  General  of  India 
in  Council  as  indicated  in  that  section.  So  one  has  to  go  from  that  to  the 
original  Letters  Patent  of  the  Bombay  High  Court,  section  11  CHigh  Court 
BuleBook>  p.  100>  This  again  refers  back  to  the  Supreme  Court  Charter 
(High  Court  Rule  Book,  p.  23)  ;  which  again  refers  to  the  Charter  of  the 
Mayor's  Court,  which  mentions  "Towns,  Factories  or  places  called  Bombay.  " 

Section  24  of  the  City  of  Bombay  Municipal  Act  (Bombay  Act  III  of 
1888)  enacts  that  for  the  purposes  of  election,  the  City  shall  be  devided  into 
imrds^:  and  the  limits  of  these  wards  are  defined  in  schedule  B  to  the  Act. 
Thfs, however,  cannot  constitute  a  definition  of  "City  of  Bombay."  The  wards 
sittply  exist  for  the  purposes  of  eleotions^  and  the  Act  does  not  say  that  every 
part  of  the  City  is  included  in  the  wards. 

'  [BussBLL,  J. — ^The  definition  of  ''City  of  Bombay*'  enaoted  iu  the  Bombay 

General  Clauses  Act  (Bombay  Act  I  of  1904),  applies  to  all    Acts  passed  by  the 
Soihbay  Legislature^  unless  there  be  anything  repugnant  in  an  Act.] 

The  City  of  Bombay  Municipal  Act  takes  the  City  as  defined  by  the 
Cteneiral  OUusee  Act  and  divides  it  into  wards  temporarily  for  purposes  of 
eltetiob.  The  bkot  that  the  wards  and  the  oity  limits  are  not  coiaoident  appears 
from  the  foct  that  the  corporation  has  power  to  alter  the  boundariets  of  the 
Wards  >Hfith  the  lanction  of  Government. 
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If  sohedu'e  B  of  the  Act  bo  referred  to,  the  place  in  qtientioo  fteema  to  lie 
withiD  the  boundaries  of  the  City  of  Bombay,  according  to  accepted  principh^ 
of  coDtstructioD.  'the  Bla^nHtmle  Mays  the  beginning  of  Back  Bay  non^t  be  tb# 
high  tide.  The  fallacy  in  the  reasoning  of  the  Magistrate  is  that  yon  mnst^ 
include  in  the  Buck  Bay  every  part  of  land  uncovered  by  tide.  I  am  not  able 
to  understand  the  reasons  which  led  the  Mngi^trnte  t«)  that  conclui«ion.  Her 
simply  postulates.  Agaic^  in  the  same  schedule,  in  No.  1  the  whole  of  the  bar* 
bour  is  included  in  Ward  No.  1.  If  the  reasoning  of  the  Magistrate  is  carried 
further,  the  whole  of  the  Golaba  reclamation  would  be  outnide  the  ordinary 
original  civil  jurisdiclion  of  the  Bombay  High  Court.  Refers  also  to  sections^ 
386,  S87,  388  and  389  of  the  City  of  Bombay  Municipal  Act  (Bombay  Act  III 
of  1888;. 

The  next  point  is  whether  the  place  in  question  is  a  private  marketv 
Under  the  City  of  Bombay  Municipal  Act  (Bombay  Act  III  of  1888),  a  private 
market  is  a  non-municipal  market.  But  it  remains  to  be  seen  whether  it  is  % 
market  at  all  ;  and  then  the  question  arises  upon  whom  does  the  burden  of 
proving  it  rest.  If  the  accused  protects  herself  from  this  prosecution  on  the 
ground  that  she  sells  fihh  in  a  market,  then  obviously  she  must  prove  it. 
Suppose  the  woman  had  been  convicted  of  the  offence,  could  the  conviction  be 
set  aside  by  the  fact  that  the  Municipality  had  not  proved  that  the  sale  was  not 
in  a  market  ?  The  land  as  a  rule  is  not  a  market.  And  the  evidence  in  the 
ease  upon  the  point  is  all  vague  and  h  evidence  of  repute.  The  evidence  ie 
technically  inadmissible  ;  and  apart  from  that,  such  evidence  is  absolutely  vrorth- 
less.  See  also.  Ameer  Ali  and  Woodroffe's  Evidence  Act,  3rd  Edition,  p.  352  ; 
Patel  Vandravan  v.  Patel  ManilaU^^ ;  and  Mueammat  Shaiiqun'A^iaa  v* 
Khiin  Bahadur  Baja  Shaban  Ali  Klcani^^. 

The  last  point  turns  upon  the  construction  of  section  410,  clause  (2)  of 
the  City  of  Bombay  Municipal  Act  r  Bombay  Act  III  of  1888  ).  The  term 
<  vessel  'according to  the  Bombay  General  Clauses  Act  (  Bombay  Act  I  of  1904) 
means  and  includes  any  ship  or  boat  or  any  other  description  of  vessel  used  ia 
navigation.  The  provi^^o,  therefore,  does  not  apply  to  this  case.  The  6sh  wat 
sold  and  exposed  for  sale  in  a  basket  on  the  shore.  The  sale  in  question  was 
begun,  continued  and  ended  on  the  foro/^hore,  and  the  person  who  purchased 
the  fish  did  not  know  that  they  were  brought  from  the  vessel.  The  proviso  te 
the  section  was  only  intended  to  protect  the  wholesale  sale  of  a  partionlar  eatoh 
to  a  dealer. 

Strangman  (instructed  by  Smetham  Byrne  avd  Noble)  for  the  accused:*- 
Taking  the  last  point  urged  by  the  learned  Advocate  General  first,  we  submit 
that  the  proviso  to  section  410  of  the  City  of  Bombay  Municipal  Act  (Bombay 
Act  III  of  1888)  affords  a  complete  protection  to  the  accused.  In  this  case  the 
Hcoused  brought  the  fish  from  the  vessel  in  a  banket  on  the  shore  and  there  sold 
them.  The  basket  is  merely  a  means  of  carriage  and  the  sale  is  really  from  the 
*  vessel. ' 

As  to  the  second  point,  we  contend  that  the  area  over  which  a  Municipal 
Orporation  has  ordinary  jurisdiction  are  the  portions  which  are  described  iB 
schedule  B  to  the  City  of  Bombay  Municipal  Act.  There  the  Girgaon  ward  is 
desoribed  as  bounded  on  the  west  by  the  sea  from  Malabar  point  to  the  south 
end  of  Hornby  Vellard.  The  construction  to  be  plaoed  on  'sea'  is  the  sea  w^i<A 
forms  the  Back  Bay  :  and  the  sea  includes  the  portion  of  land  eoyeied  hj  the 
high-water  mark  ;  see  Hill  on  Seashore  (2nd  Edn.),  P.  17. 

(1)  tl890)  15  Bom.  605.  (3)  (1904)  31 1,  A.  217. 
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-    ^  ^      Section  24  of  the  City  of  Bombay  Municipal  Act  shows  the  ordinary  Ma« 
nioipal  liinita.  And  therefore  we  are  not)  concerned  with  the  limits  of  the  **  City 
'  of  Bombay  "  as  defined  in  any  other  Act. 

Turning,  then,  to  the  only    remaining  point  whether  the  plaoe  is  a  private 

ttinrket,  we  find,  on  referring  to  Strond's  Judicial  Dictionary,    Wharton's    Law 

lieiticon  and  Webster's  Dictionary  of  the  English  Language,  that  market    ordi* 

narily  means  a  place  of  sale.      According  to  Webster,  the  market  must  be     by 

tprant  or  by  immemorial-  user  ;  and  there  is  ample  eTidence  in  this  case  to  show 

'  thali  t^e  fish  are  sold  at  the  place  in  question  from  time  immemorial.     I6  is    for 

*  vhe  prosecution  to  show  that  the  place  is  a    private  market.    Market  is    either 

~  Ati  np^inted  place ^f  sale  or  at  an  appointed  time  and  place    of  sale.    Time  is 

'  not  of  the  essence  in   its  meaning.    The  ordinary    dictionary    meaning  of  tkes 

%evai  is  an  appointed  place  for  the  purposes  of  sale. 

{Aston,  J. —  Is  the  market  owned  bj'  any  body  ?] 
The  site  belongs  to  the  Collector  of  Bombay. 
Raihee  was  heard  in  reply. 

Cut.  adv.  vuli, 

KussELL  J. : — ^The  accused  herein  Budhoobai,  widow  of  a  fisherman  Ra, 
taia  Kamla,  was  charged  before  Mr.  Setalvad,  Acting  Presidency  M/igistrate- 
with  selling  and  exposing  for  sale,  without  license  from  the  Municipal  cornmi- 
«si6«er,  fitih  intended  for  human  food  on  the  Chaupati  foreshore  on  the  5th  Oct- 
ober 1904,  at  8  A.  M.  contrary  to  the  provisions  of  section  410  (I)  of  the  Bom- 
bay Municipal  Act  III  of  1888.  It  appears  that  on  the  morning  in  question 
two  Munioipal  Officers,  acconapanjed  by  a  Sub-Inspector  named  Ramchandra 
'Lag«,  went  to  the  Chaupati  forej^hore  and  there  the  said  Sub-Inspector  bought 
^ne  pomfre^  for  one  anna  from  the  accused.  It  was  sold  by  the  accused  from 
a  ba^-ket  which  she  had  placed  on  the  sand  at  some  di^tinee  from  the  water. 
The  witnesses  are  not  agreed  as  to  the  exact  distance,  but  it  may  be  taken 
that  the  fish  was  sold  between  the  high  and  low  watiT  mark.  At  the  time  ihis 
fiivh  was  sold  ther  were  several  o&her  fitther  poople  stalling  fish  and  other  people 
were  buying  from  them.  It  is  proved  we  think,  thaii  the  fish  sold  was  fresh  fish 
and  that  it  had  been  Irecently  brought  from  one  of  the  boats  then  in  the  Back 
Bay.  The  deceased  husband  of  the  accused  was  a  fisherman  owning  two  tonies 
a  large  nnd  a  small  one,  and  she  i-^  now  th«  owner  of  them  It  would  appear, 
akhoush  it  is  not  quite  clear  that  the  fish  that  was  sold  to  the  Sub-  Inspector 
was  taken  out  of  one  of  her  tonies. 

The  first  question  we  shall  discuss  is,  i^  the  accusad  protected  by  the 
ptx>visions  of  section  410  of  the  Municipal  Act  which  runs  as  follows  ; — 

'*(1)  Except  ao  hereiaafter  provided,  no  person  shall,  without  a  license 
from  the  Coramis^itmer,  sell  or  •  xpuse  for  sale  aiy  f -ur-footed  animal  or 
any  meat  or  fish  intended  ior  huinan  food,  in  any  place  other  than  a 
Aiunicipal  or  private  maiket  : 

•'(2)  Provided  that  nothing  in  si:b-scct:on  (l;  shall  apply  to  fresh  fisji 
•old  from,  or  exp<*5ed  fir  sale  in^  a  vessel  in  which  it  hau  been  brougUt 
direol  to  the  sea-shore  alter  being  caught  at  sea." 

The  proviso  is  very  ungram  mat  leal  and  by  no  irtpans  ea«y  to  con«.trne. 
Tfhe  relative  **  which  "  refers  t<i  "  v(»!-5el  "  whereas  the  words  **cj.u>{ht  at  »«ea'' 
trfer  to  **fish**  and  the  whole  seni.enee  iroui  *'  in  which"  to  **seu*'  is*  intr^nd  d' 
to  be  what  in  German  giammai  is  known  as  a  compmnd  adjeutive.  Ticaiing 
this   f^hole  sentence  iu  that  way  Dit^  ^Tun^io  i^,  we   thinks  vvonkd   sous   not  lo 


Digitized  by 


Google 


236  t.  L.  R.  30  Bom.  1«6. 

interfere  with  the  expoivingor  netling  of  fish  in  and  from  t««ffflfi  coming  ^ree^ 
from  the  nea.  The  allocation  of  the  prepoflitionn  ''in"  and  "from''  seemn  to  flhoir 
t.hi».  Three  prooefmes  seem  to  be  aimed  at  and  the  proviso  should  then  run  jis 
follows  : — Nothing  in  sub-section  1  shall  apply  to  fresh  fish  (I)  oaught  at  sea  ; 
and  (2)  brought  direct  to  the  sea-sbore  and  fS)  sold  from  or  exposed  for  sale  in 
a  Tessel.  The  draftsman  of  the  proTiso,  however,  thought  fit  to  put  the  prooea- 
■es  in  their  reverse  order  and  thereby  has  given  oocasion  for  this  difficulty. 
Directly  any  fresh  fish  is  brought  on  to  the  shore  the  prohibition  of  clause  1 
attaehes,  but  the  prohibition  is  not  intended  to  aoply  to  anything  which  has 
not  been  actually  brought  on  the  vhore.  It  would  be  impossible  in  the  present 
case  to  say  that  this  fresh  fish  had  been  sold  from  a  vessel,  when  as  a  matter 
of  fact  it  had  beeo  sold  from  the  bastket  on  the  shore,  it  having  been  brought 
from  the  vessel  which  was  in  the  water.  We  have  been  unable  ho  find  anjr 
direct  authority  on  this  point  but  the  case  of  Play  ford  v.  MercerW  supports 
our  conclusion.  In  that  case  a  cargo  of  ice  was  consigned  to  the  plaintiff,  and 
before  the  ship  came  into  the  harbour  tho  defendants  bought  the  cargo  with  a 
condition  that  the  ice  was  to  be  taken  from  the  ship's  deck  by  them.  It  was 
held  that  the  contract  *'fVom  the  deck,"  meant  that  the  vendor  should  pay  all 
that  was  necessary  to  enable  the  purchaser  to  remove  the  cargo  from  the  deck, 
and  that  harbour  dues  charged  to  be  paid  before  the  goods  could  be  remoye^, 
were  payable  by  the  vendor.  Applying  that  case  to  the  present — suppose  here 
Budhoobai  had  sgreed  to  sell  the  pomfret  "from  the  tony/'  and  then  had  paid 
a  charge  for  putting  it  into  the  basket  and  taking  it  to  shore  surely  th^  pur- 
chaser would  have  had  to  pay  that  charge. 

The  next  question  to  consider  is  whether  it  can  be  said  that  the  place 
where  this  fish  was  sold  is  a  "private  market"  and  upon  whom  'does  the  burden 
lie  to  prove  it  to  be  such.  Now  no  attempt  has  been  made  to  sh(«w  that  there 
are  any  limits  to  be  placed  upon  the  foreshore  in  question  so  as  to  couHtitute  a 
fixed  market.  It  was  suggested  that  a  space  of  some  100  yards  in  width  and 
length  might  be  considered  as  the  limit,  but  there  is  re  ;lly  no  evidence  what- 
ever  to  support  that  sugge.stion.  Therefore  the  whole  foreshore  of  <  hatipati 
muMt,  according  to  the  argument  of  the  accused,  be  taken  to  be  "private  mar* 
ket."  "Private  marcet"  is  defined  by  section  39S  of  the  Act  which  says  .•—"All 
markets  which  bdlong  to  or  are  maintained  by  the  Cor^Kiratioii  fihaii  be  called 
'Municipal  markets.'  All  other  market:^  ^hall  be  deemed  to  be  private."  It 
is  difficult  to  see  how  a  place  like  the  whole  of  the  foreshore  of  Chaupati  could 
be  held  to  be  a  'jirivnte  market"  £veQ  however  if  this  were  no.  8o,  >%e  mu»t 
next  consider  upon  whom  in  this  case  lay  the  onus  of  proving  i^hat  tht?  place 
in  question  was  a  -'private  market."  Now  upon  that  )K>int  the  Mniiici^ahty 
started  their  cas«  by  showing  that,  the  place  in  question  ^as  the  .orc^hoie  of 
Chaupati.  That  therefore  was  sufficient  to  throw  the  onus  upon  the  defendants 
to  prove  that  the  foreshore  of  Chiiupati  was  a  "private  m^rk^  t'  within  the 
meaning  of  the  Act.  Now  upon  this  point  a  certain  amount  of  evidence  ^as 
j^iven  and  a  gre  it  deal  was  made  of  the  admission  by  Mr.  C.  JB.  Shroff  in  cro>«- 
examination  that  the  fishermen  in  general  have  been  in  the  habit  of  UMng  the 
Chaupati  foreshore  for  fishing  from  time  immemorial  and  also  lor  seiiing  fish 
there.  Afterwards  he  said  he  could  not  say  that  the  fishermen  were  selling 
fish  there  from  time  immemorial  and  his  own  knowledge  had  beeo  only  for  10 
yeati^.  Certain  otl>er  evidence  was  given  by  the  witnesses  for  the  accused  bet 
the  conclusion  we  have   come  to   upon  that  point  is  ihat  tne  accused  has    not 
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dis^barged  the  burden  which  we  find  was  laid  upon  her  bj  thie  evidence  that 
ahe  has  called:  To  legally  prove  immemorial  custom  for  selling  Chaupati 
fbreahore  would  require  very  much  better  and  further  evidence  than  has  been 
given  in  this  case  :e,  g ,  Mercer  v.  DenneW  shows  what  evidence  was  n^ee»fh 
sty  to  prove  i^  valid  and  good  custom  for  fis^hermen  to  dry  their  nets  upon  the 
<ahore  of  the  land  of  a  private  owner.  As  we  have  said  the  evidence  in  this 
cate  falls  far  short  of  the  evidence  which  was  given  in  support  of  the  custom 
in  that  case.  Of  course  this  judgment  will  not  prevent  the  6shermen  who  are 
interested  in  this  alleged  custom  from  filing  a  civil  suit  to  prove  the  custom 
>and  tq  protect  their  rights  if  any.  Whether  it  is  worth  their  while  to  do  90  i» 
for  ihem  to  consider,  for  in  order  to  avoid  any  penalty  hereafter  all  they  need 
do  is  to  haul  their  tonies  a  little  higher  on  to  the  sea-shoro  and  eipose  their 
fish  in  and  sell  them  fironi  them  direct. 

The  last  question  is/ whether  the  Municipal  Aet  applies  to  the  spot  in 
question.  We  have  no  doubt  whatever  that  it  does.  Prima  facie  the  foresbofe 
between  high  and  low  watier  marks  belongs  to  the  crown  :  see  AUorney'^Oefural 
V.  Richards  &)  and  Attorney  General  v.  Emertion  (3)  The  same  law  applies  in 
,  India.  Doe  d.  Rajah  Seebkriato  v.  The  Ea9t' India  Co.W  The  Municipal  Act, 
\sections  387-^389,  certainly  contemplate  parts  of  the  sea-shore  being  vested  in 
and  parts  not  being  vested  in  the  Municipality.  But  there  is  nothing  to  f hovr 
that  the  Chaupati  foreshore  is  so  vested.  The  Presidency  Magistrate  seems  to 
have  considered  that  the  City  of  Bombay  is  defined  in  detail  in  the  Municipal 
Act,  because  the  boundaries  of  the  wards  are  set  out  in  schedule  B  into  which 
the  city  is  divided.  But  it  is  clear  from  section  24  that  these  boundaries 
are  given  for  electoral  purposes  only  ,  and  further  *•  City  "  in  section  24 
must  be  read  subject  to  the  qualification  in  section  3,  at  the  begititiing 
''' unless  there  is  Mamething  reptignant  in  the  subject  or  context,"  where^ 
from  it  appears  that  in  section  24  *' City  "  is  not  equivalent  to  the  City  of 
Bombay  or  the  whole  area  to  which  the  Municipal  Act  applies.  The  word 
"Cityof  Bom b»iy  "  under  the  General  Clauses  Act  I  of  1904  means  the  area 
within  the  local  limits  for  the  time  being  of  the  Ordinary  Original  Civil  Juris- 
diction  of  the  Bombay  High  Court  of  Judicature  ;  see  clauiBe  10  ;  aud  by 
section  4  the  word  **  City  of  Bombay  "  as  defined  in  section  3  of  that  Act  appt* 
ies  also,  unless  there  is  anything  repugnant  in  the  subject  or  context  of  Bombay 
Acts  passed  before  the  commencement  of  Act  I  of  1904.  We  do  not  find 
anything  repugnant  in  the  subject  or  context  in  the  Bombay  Municipal  Act. 
There  is  no  doubt  therefore  the  foreshore  in  question  is  within  the  Ordinary 
Original  Civil  Jurisdiction  of  the  Bombay  High  Court  of  Judicature,  const  qu* 
ently  this  point  also  fails  the  accused. 

The  result  is  that  in  our  opinion  the  order  of  the  Acting  Presidency  Magi- 
ttrate  was  wrong,  the  accused  ought  to  have  been  convicted  of  the  offence 
with  which  she  was  charged. 

We  accordingly  reverse  the  order  of  acquittal  and  direct  that   she  do  pay 
'  a  fine  nf  two  annan,  or.  as  section  2&  of  the  Bombay  General   Clauses  Act  f  of 
1904  applies,  by  which  section  67  inter  alia  of  the  Indian  Penal  Code  is  rend- 
ered applicable  in  the  caseof  fines  imposed  under  any  Bombay    Act«  we.  order 
the  accused  do  suffer  simple  imprisonment  for  one  day  in  default. 

ASTJN,  J. — I  concur  in  the  order  proposed.  The  evidence  establishea 
that  the  accua9d  expose  I  for  sale  and  «eld  the  fi^h  in  question  after  it    had  been 

'^  (1)  [1904]  2  Ch.  W4.  (8V[1891]  A.  0. 649.  ~~" 

{^  (1795)  3  B.  R.  692.  (4^  (iU%i  6  Moe.  I.  A,  367« 
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removed,  unsold.  froHb  a  boat  and  had  been  taken  to  the  shoref  aiid   bad  b^«v 
placed  on  the  shore  in  ^he  basket  in  whioh  it  wae  exposed,  for  sate  on  the  shores 
Th  is  is  prohibited  by  section  410  of  the  Oily  of  Bombay  Monicipal  Act  unleflB 
the  plaoe  of  sale  or  exposure  is  a  market. 

The  spot  ^here  this  exposure  and  sale  took  plaoe  is  part  of  the  Chatipart 
foreAore,  between  high  and  low  water  mark,  whioh  pH^a  facie  belongj*  ti'> 

'  the  Ck)vernment  and  in  which  nd  proprietary  rights  are  claimed  by  the  aocU'^d 
for  herself  or  any  private  individuals.  It  isprtwus  facie  not  a  market  place  and 
the  evidence  to  which  we  were  referred  to  show  that  this  foreshote  or  any  part 

*ofit  is  4  market  is  too  indefinite  as  to  place,  time  and  circumstance  to  shew 

that  the  Chaupati  foreshore  is  in  whole  or  in  part  a  market  place. 

I  also  concur  in  the  view  that  in  aj  plying  the  provisions  of  section  4^0 
of  the  City  of  Bombay  Municipal  Act,  the  decit=Jon  whttLer  ihe  Chatiihti  fore- 
shore between  high  and  low  vateimaik  is  within  Ibe  (  ity  of   Bcn^liiy  is  ^ove- 

;rued  by  the  definition  of "  City  of  Bombny  **  contained  ifa  the  Be n. lay  CftiffaK 
ClaHges  Act  and  not  by  certain  provifittos  of  hin  lay  Mttoicijal  Act  vhiih 
•divide   ••  the  City  "  into  watds  for  electoral   |TarpoFefc«.    Cn    this  view  of   iY.e 

•  ^se  the  accused  hns  conmilttd  an  ofifente  lJU^n^hable  under  the  section  cited, 
but  the  prosecution  being  avowedly  instituted  merely  as  a  test  case,  a  nominal 

fine  is  sufficient. 
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JS^fore  Sir  Lawrence  Jenlnns,  K.CJ.E.,Chief  Juetice,  and  Mr.  Justice  RusselL 
,  EMPEROR  t;,HUS3EIN  NOOR  MAHOMED  and  others.* 

.  Bombay  PreveDtion  of  GambliDg  Aet  (  Bom.  Act  IV  of  1887  ),  section  12(1)  — Gambling  in  a  rail- 
way carriage— Through  special  train— Public  place— Railway  track —Public  having  no  right  of 
access  except  passengers. 

The  accused  were  convicted  under  section  12  of  the  Bombay  Prevention  of  Gamb'frf  Arfr 
i  Bom.  Act  IV  of  J 887  )  an  persons  found  playing  foi'  money  in  a  railway  carriage  jciE:ii  (  f>est 
nl  a  tlirough  Racial  train  running  between*  Poena  and  Bom  bay,  Wile  the  trait  ttcfj<r  Kr 
engine  purposes  on K  nt  the  Fmr,rKi»^-  Ptpfiot  ' /^n  fhe  Bore  Ghauts  between  Karjat  eLq  Khars- 
tlala  Stations )  of  the  Great  Indian  PenlnsUk  Bali  way « 

Held,  reversing  th«  couvictiou,  that  a  railway  carriage  forming  paH  of  a  through  sf)e(ifal 
iraln  is  not  a  public  place  under  sectioii  12  of  the  Bombay  PrerentioH  of  GamUiug  Act  (  Bom. 
lAotlVof  1837).  ., 

I  Criminal  application  for  revision  No  217  of  1905.  ^ 

'■-■''  (1)  Section  li  of  the  Bombay  Preventi<m  of  Gambling  Act  ( IV  of  1887  ) 

12,     A  Police  ofticer  may  apprehend  without  warrant —  *      Vj 

( a  )  any  person  found  playing  for  money  or  other  valuable  thing  wHli  cards,  dice,  «ountefa 
«r  ot^ec  instruments  of  gaming  used  in  playing  any  game,  not  being  a  game  of  mere  skilly  in  any 
^blic  street,  place  or  thoroughfare  ; 

( 6 )  any  person  setting  any  birds  or  animals  to  fight  in  any  public  street,  place  or 
thoroughfare ; 

( c )  boy -person  there  present  aiding  and  abetting  such  public  fighting  of  birds  and. 
animflbls. 

^    .';  .And.8uch,pers(fn    shalloon    ctnviction,  be  punished  with  fine  which  may  eztexid  to    fifty 
rupees,  or  with  imprisonment  whiioh  may  extend  to  one  month. 

And  such  Police  officer  may  seise  all  birds  and  animals  and  in^trutaentsof  gamiag  found 
in  i«uch  public  8tr<^t,  place  or  thoroughfare  or  on  the  person  of  ihore  wh(m  he  shall  so  arrest, 
and  the  Magistrate  way .^ on  oopviotiorhpf  the  ofFcndcT,  order  such  iiiftrtmients  to  be  forthwith, 
destroyed,  a^d  such   birds  and  animals  to  '^  liold  and  the  pioceed:^  loVteited.  ' 
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^et  JKKKTli^S,  C  yf,  I— The  word  "  place  "  [  in  section  12  df  the  Bombay  Prstontion  of 
^aaribling  Act  (  Bom.  Act  IV  of  1887  )  ]  is,  I  think,  quaKtied  by  the  word  •  public  "  and  hating 
regard  to  its  context  and  its  position  in  that  context,  it  mnst,  in  my  opinion,  mean  a  place   of 

the  same    general  character  as  a  roCLd  or  thoroughfare I  am  ttnable  to  regard  thu 

railway  carriage,  in  which  the  accused  were,  as  possessing  such  characteristics  of,  or  bearing 
such  a  general  resemblance  to,  a  street  or  thoroughfare  as  to  justify  us  in  holding  that  it 
was  a  public  place  within  the  meaning  of  section  12  of  the  Act,  with  which  alone  we  are 
concamed. 

Per  Russell,  J.— The  adjective  •*  public  *'  [  in  section  12  of  the  Bombay  prevention  pf 
Gambling  Act  (  Bora.  Act  IV  of  1887  )  ]  applies  to  all  the  three  nouns^-strect,  place  or  thor> 
^ughfare,  and  it  is  clear  that  the  railway  line  certainly  cannot  bo  described  as  a  '*  public  street 
or  thoroughfare  **  inasmuch  as  it  is  not  and  cannot  be* used  by  the  public  in  the  same  waiy  a# 
they.are  in  the  habit  of  using  •*  public  streets  '*  and  thoroughfares  '*. 

Criminal  application  for  revision  of  convictiona  and   Hentenoes   recorded 
by  K.    V.    Jo»hi,   Fir«t  Class  Magistrate  of  Maval  at  Vadgaon   iu  the    Pboni^; 
District,  ;n  case  No.  221  of  1905. 

•  On  the  2tid  September  1905  the  accused  were  travelling  in  a  Seoonc( 
Ci^sa  Railway  carriage  ofa  through  special  train  running  from  Poona  to  Bombay. 
Tiietriin  •ran  direct  to  Bombay  and  took  no  passengers  at  any  intermediator 
stations  be^jween  Poona  and  Bombay.  During  the  season  of  the  races  at  ]^oona| 
the  Great  Indian  Peninsula  Railway  Company  started  such  trains  from  Bom  bay- 
to  Poona  if  a  sufiioient  number  of  passengers  offered  beforehand  to  travel  by 
l»hem.  The  train  in  which  the  accused  were  travelling  stopped  tor  the  purp« 
oses  of  the  engine  only  at  the  Beversing  Station  in  the  Bore  Ohauts  between 
Karjatand  ELhandala  Stations,  and  while  this  train  was  standing  the  Police 
xaideii  the  carriage  in  which  the  accused  were  travelling  and  fonnd  them  sitting' 
round  a  piece  of  cloth  bearing  various  devices  thereon  as  heart,  anchor,  crown^ 
'&c.,  and  engaged  in  what  is  known  as  the  heart,  anchor  and  crown  gatne  with 
dice  and  money.  It  was  a  game  of  chance  and  not  a  game  of  skill.  The  accused 
.by  the  First  Olasa  Magistrate  of  Maval  in  the  Poona  District.  The  Magiittratflr 
found  that  the  place  where  the  accused  were  plavmg  was  a  "  public  plaee  "^ 
*within  the  meaning  of  section  12  of  the  Bombay  Prevention  of  QamUing  Act 
(  Bom.  Act  IV  of  18^7  )  and  on  the  6th  October  1905  couvioced  and  sentenced 
accused  No.  8  to  rigorous  imprisonment  for  one  month,  becanse  be  was  oonsid-^ 
ered  to  be  the  ring-leader  and  accused  Nos.  I — 6  to  pay  a  fine  of  Rs.  40  each. 
Accused  No*  7  was  acquitted.  The  following  are  the  reasons  given  by  the 
Magistrate  for  holding  that  the  carriage  in  which  the  aoensed  were  tfavelliog* 
was  a  **  public  place  ' : — 

The  accused  are  said  to  have  heea  found  gambling  ia  a  mSlway  carriage  of  Hie  race  R»ec]al 
aecond  class  which  ran  |  |  from  Poona  to  Bombay-  The  question  for  dejbermination  i« 
therefore  whether  such  a  carriage  comes  within  the  meaning  of  the  words  "  public  street,  place 
or  thoroughfare.*'  There  are  no  definitions  given  in  the  Act  of  these  expressions  ;  nor  are  there 
Indian  rulings  to  guide  this  Court  in  determining  the  above  question.  Certainly  a  railway 
carriage  will  not  be  a  public  street  or  thoroughfare.  But  it  is  to  be  seen  whether  it  cap  h^  ^ 
public  place  or  not.  The  English  case,  Langrish  v.  Archer  { 10  Q.  B.  D.  44  )  is  I  thinly  on  aU 
fours  with  this  oase  though  the  latter  has  some  special  circumstances  attending  on  it.  In  tliai 
case  it  was  held  thait  a  railway  carriage  while  travelling  on  its  journey  is  within  the  definition 
of  '*  an  open  and  public  place  to  which  the  public  have  or  are  permitted  to  have  acoess ''  m- 
the  section  ^  8  of  tlie  Vagrant  Act  Amendment  Act,  1^3—86  and  87  Yic  c.  88  ).  Though  w^  hava 
not  got  the  same  words  in  our  section  12  of  the  Gambling  Act,  the  expression  **  public  street, 
place  or  thoroughfare  '*  carries,  I  think,  the  same  meaning.  It  is  contended  on  behalf  of  tb<& 
defence  that  the  conyiction  in  that  case  was  secured  because  there  were  in  that  ^case  the  addiii* 
onal  words  "**  any  open  place  to  which  the  pnblio  have  or  are  permitted  to  have  access.  "  Bu^ 
Iresn  the  opinions  given  by  some  of  the  Judges  in  that  case  about  the  case  of  Ex  partt  FrutUm§ 
which  was  decided  before  the  additional  words  were  inserted,  I  think  that  this  oontention  does 
pot  hold  good.  Lord  Ck>leridge,  C.  J.,  had  said  "  in  Exports  Jiree^Ums  where  it  was  held  that  a 
conviotioii  npon  5  Geo.  IN,  o.  88,  s.  4,  for  playing  cards  in  a  railway  carriage  must  be  set  api^ 
because  it  was  not  ahowa  affirmatively  that  the  carriage  was  being  used  for  the  convevanoe  of 
passengers,  there  is  a  strong  intimation  of  opinion  that  if  this  evidenoe  had  beep  f^rtwpomiiig 
Hm  conTiotion  would  have  been  eustidned/'  Another  Judge,  Stephen  J.,  giveij  hU  opix^n  in  tha 
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iollowing  words  :  '*  I  am  of  thn  same  opinioD.  AUhuugn  it  was  not  actually  ^eeided  ifi  Mm  fmriMf 
J^rgestone  (hat  a  railway  carriage  while  in  the  act  of  couveyiny  passeugerB  was  an  open  as'i 
public  place  within  5  Goo.  I\'  c.  83,  it  may  be  iuferred  that  it  the  facts  had  raised  the  question^ 
the  Court  would  have  decided  it  in  the  affirmative." 

S  §  §  S  §  §  § 

It  is  turther  ponit^nded  on  behalf  of  the  defence  that  the  train  in  which  the  accused 
travelled  was  a  race  special,  and  that  as  passengers  were  not  allowed  to  get  in  at  intermediate 
stations  between  Bombay  and  Poona  and  between  Poona  and  Bombay ,  the  earriages  of  that 
train  would  not  come  within  the  meaning  of  the  word  ''  public  place  ".  ^.  MuirHead,  the 
Traffic  Manager  of  the  G.  1.  P.  llailwicy  Company,  was  examined  as  to  rules  in  connection  with 
the  running  of  Race  specials.  From  the  evidence  and  documents  produced,  it  appears  that  the 
kitoppageR  of  these  ttaitis  at  Karjat,  Keversing  and  Lonavla  are  for  engine  purposes  only  and 
that  they  are  not  to  stop  at  any  intermediate  stations  to  pick  up  or  set  down  passengers.  Had 
k  been  po«»ible  to  run  these  trains  without  stoppages  for  engine  purposes  they  would  have  run 
between  Bombay  and  Poona  as  ordinary  trains  run  between  two  stopping  staiioBs  where  passen- 
gers Ar6  picked  t^  find  set  down.  Such  being  the  case  t&e  argument  for  the  defence  that  public 
had  no  access  to  these  race  specials  has  no  significance.  Like  ordinary  trains  the  public!  have 
access  to  these  race  specials  both  at  Bombay  and  Poona.  At  the  former  for  second  class  race* 
specials  sufficient  passengers  have  to  offer  the  day  before  the  train  is  due  to  run*  At  the  latter 
passengers  were  booked  on  payment  of  single  journey  fare  provided  there  is  room.  It  is  nowhere 
ordered  that  a  particular  class  of  passengers  are  to  travel  by  these  trains.  Any  Han  can  join  it  at 
Bopbay  if  he  offers  the  day  before  and  any  man  can  get  into  it  at  Poona  if  there  is  room  avail- 
able. The  condition  of  offering  oneself  at  Bombay  the  day  before  the  train  is  due  to  run,  is  imp- 
osed only  in  order  that  the  Rsilway  authorities  may  know  beforehui^  whether  there  are  sufficiisnt 
passengers  to  run  a  train.  In  these  oireumstaneeB  I  do  not  think  l£at  the  race  specialk  differ  iki 
any  way  from  the  ordinary  trains  in  point  of  access  to  the  public. 

Against  the  wd  convictioB8  and  sentences  the  aocueed  applied'  to  the 
0igh  Q>urt  under  its  criminal  revisional  jnrinlictien  urging  ifiUr  alia 
that  section  12  of  the  Bombay  Prevention  of  Gambling  Act  (  Bom.  Act 
lY  of  1887  )  was  not  applicable,  that  the  Uagi^ttate  erred  in  holding  that  the 
^Railway  carriage  in  which  the  accused  wi^re  travelling  was  a*'  public  place  " 
within  the  meaning  of  the  Fectinn  notwithstanding  the  fact  that  the  carriege 
^as  attached  to  the  Poona  rnce-express  which  arlmitted  no  passengers  on^  it^ 
journey  between  Bombay  and  Poona  and  viee  rersa  and  that  the  Magistrate 
was  wrong  in  holding  that  the  said  Act  applied  to  the  spot  where  the  accuf^ed 
were  arretted.  The  application  was  admitted  and  a  notice  was  i.Hsued  to  the- 
district  Magistrate  of  Poona  intimating  that  the  High  Court  had'  decided  ta 
hear  the  application  on  the  date  mentioned  in  the  notice  or  thereafter. 

Branson  (  with  F.  Oliveira  appeared  for  the  applicants  (  accused  )  :- — 
The  main  question  is  whether  the  carriage  in  which  the  accui^fed  were  travelling 
was  a  public  place  within  the  meaning  of  fiection  12  of  the  Bombay  Preventicm 
of  Gambling  Act^  The  eipression  in  the  section  is  **  public  street,  place  or 
thoroughfare.  "  Taking  into  consideration  the  pobition  of  the  term  **  street  "^ 
in  the  ejcpression  and  the  adjective  "  public  "  preceding  the  three  terma 
''  street,  place  or  thoroughfare  ",  we  contend  that  the  term  ^*  place  **  means  a 
public  place  such  as  a  street  or  a  thoroughfare.  Maxwell  on  Statutes*  3rd 
edition,  p.  461.  The  meaning  put  by  %he  Magistrate  on  term  *'  place  ^  cannob 
be  sustained.  The  Magistrate  has  expressed  his  opinion  that  a  railway  carriage 
is  tsot  a  public  street  or  a  thoroughfare.  If  so^  how  cad  a  railway  carriage  to 
Which  the  public  in  general  have  no  access  be  a  public  plaoe  within  section  12 
of  the  Act  ?  Further  the  Act  being  penal  its  sections  must  be  very  strictly 
construed.  The  Magistrate  failed  to  do  so  and  has  given  to  the  section  a 
wider  scope  by  drawing  upon  section  3  of  the  Vagrant  Amendment  Act,  3  6 
and  37  Vic.  c.  3.  The  words  of  that  section  are  wider  thantbose  of  section  12  of 
the  Botnbay  Prevention  of  Gambling  Act.  The  Magistrate  wad  not  justified 
in  importing  the  words  of  the  English  statute  in  th^  Gambling  Act 

If  a  railway  carriage  attached  to  Uti  ordihary  train    is  hot  a  public  placej 
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irithin  ibe'  meaniag  of  seotioa  18,  mnoh  letR  will  be  so  a  oarnage  attached  to  a 
race  special  which  took  only  a  limited  number  of  pasflenjreri  and  did  stop  at 
%nj  intermediate  statipn  between  Poona  and  Bombay.  Such  a  train  having 
•cmoe  started  the  public  can  have  no  access  to  it. 

Bao  Bahadur  V.  J.  Kvriihar,  Qovemment  Pleader,  appeared  for  the 
Orowo  :-rrThe  expression  ''  pnMic  street,  place  or  thoroughfore  '  in  section  18 
of  the  Bombay  Prevention  of  Oambling  Act  is  wide  enougn  to  include  a  railway 
oarriage  on  the  line.  The  railway  line  is,  according  to  the  scope  of  section  12 
of  the  Act,  a  thorsugh&re.  The  Act  makes  gambling  in  a  public  place  or 
thorough<EMre  penal.  Therefore  the  conclusion  arrived  at  by  the  Magistrate 
yfas.  correct.  The  carri^e  in  v|fb|oh  the  acccused  travelled  was  hot  reserved 
for  the  party  ef  ||l%yer8.  There  we^  other  persbx^  iti  Qici  carriage  who  did 
qot  take  any  part  in  the  play, 

JbrkiK8«  C.  J,  The  accosed  is  this   case  haye  been  oonvicted  as  being 

Ersons  found  playing  for  money  against  the  provisi(»p8  of ,  section   12  of  the 
«nbay  Prevention  of  Sambliiig  Aot,  1887,  in  a  railway  carriage  farming  part 
of  a  through  special  train  running  between  Poona  and  Bombay. 

The  only  question  is  whether  it  was  in  a-  public  place  tiiat*  the  accused 
yrere  so  playing.  This  depends  on  the  meaning  the  word  '*plao6*'  has  in  section 
t2  of  the  Act.  The  word  ''place"  k^  I  thipk,  qualified  by  the  word  "piMic'" 
and  having  regard  to  its  context  and  its  position  in  that  cont-ext,  it  must,  in  my 
^nion,  mean  a  plo/oe  of  the  same  general  character  as  a  road  or  thoroughfare, 
else  it  Was  pointless  to  use  the  words  street  or  thoroughfare  as  they  are  there 
need.  To  the  Railway  track  as  such  the  public  have  no  right  of  access  except 
as  passengers  in  the  Company's  train.  Therefore  I  need  not  seriously  consider 
tbe  suggestion  that  the  accused  were  found  playing  in  a  public  place,  because 
the  carriage  in  which  they  were  playing  was  on  the  railway  track.  To  support 
the  conviction  it  n^ust  be  diown  that  tbe  railway  carriage  was  a  public  p^ace  of 
the  same  general  d|iai4M>t6r  as  a  public  street  or  thoroughfare.  I  would  ba  slow 
to  place  on  the  section  an  interpretation  that  would  curtail  its  legitimati  scope, 
hat  I  am  uni^ble  to  regard  the  railway  carriage,  in  which  the  accused  were,  as 
posse^ng  such  characteristics  of,  or  bearing  such  a  general  resemblance  to,  a 
street  or  ^^oroiijrhfare  as  tp  justify  us  in  holding  that  it  was  a  public  place 
within  the  meailiQg  of  section  12  of  the  Act,  with  whiph  alone  we  are  concerned. 

'  ;7Ii^  conviction  a^d  sentence  must  therefore  be  set  aside  and  tbefine^  if 
PftijJ,,  refined. 

^  BcTStiUi,  J.rrln  this  caee  the  accused'  were  charged  and  convicted  of  the 
ofnoa  of  gambiira  in  a  Spemat  Baoe  Train  on  tbe  way  from  Poona  to  Bombay 
oiiJd^2i^  day  of  Septeoil^r  1906.  The  train  was  a  second  class  one  and  the. 
Foiioer  niade  theiv  raid  on  it  at  what  is  weH  known  as  the  ''Revering  Station" 
b^tlpfiteeq  Ebandala  and  Karjat.  The  game  they  were  playing  was  one  knowA 
9^  9e9Bt  Crown  aitd  Anchor  and  it  was  not  disputed  before,  us  that  thf^y  were 
gMnbUngf 

The  only  auetftion  is  were  the  accused  gambling  in  ^'ia  public  svreet,  place 
of  ihoroughfiire*^' within  the  meaning  of  section  12  of  the  Bombay  Qauibliug 
A»t.  ■  ' 

I&  the  Gcurt  below  and  before  us  the  case  was  argued  as  if  the  only  point 
was  .whether  the  ca^iage,  in  which  the  accused  were,  comes  withiu.  those  words 
ia  ihjB  Section.    But  it  appears  to  me  that  there  are  two  questions  involved. 

1.  Wks  that  part  of  tbe  railway  line  on  which  the  train  was  where  the 
Yoctfsad  were  arrested,  *'a  public  street,  ^" 

%\  ■  ■  -    ■ 
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2.  Whs  ihe  carriage  in  which  the  accused  were  plajiHg  "a  public  street, 
place  or  thorotighfafe.'* 

.  I  propose  to  deal  with  these  two  points  in  their  order. 

If  either  of  these  auestious  is  answered  in  the  negative  the  •coOTiction  ii^ 
bad  and  mQ«t  be  set  aside. 

I.  In  my  opinion  Mr.  Branson  was  correct  in  saying  that  the  adjective- 
''pnblfc"  applies  to  a))  the  three  nouns — ^street,  pkioc  or  thoroughfare  and  it  U 
-clemr  that  the  railway  line  oertainly  cannot  be  described  as  a  ^'public  street  or 
thprongtifare''  inasmudi  as  it  is  not  and  cannot  be  usued  by  the  public  in  the 
«ame  way  as  they  are  in  the  habit  of  using  ''public  streets'*  and  ^^thoroughCEireH."' 

Railway  Act  IX  of  1890,  section  122,  provides  inter  alia  ''if  a  personr 
tmllawfully  enters  upon  a  railway,  he  shall  be  punished  with  fine  which  may 
extend  to  20  Rs.  "  and  ''unlawfolly''  seems  to  mean  without  the  leave  of  tho 
railway  administration  :  see  the  second  clause  of  this  section.  Election  125 
provides  a  penalty  when  the  owner  or  person  in  charge  of  any  cattle  perroitcr 
them  'to  stray  on  a  railway  provided  with  fences  suitable  for  exclusion  of  cattle. 
Section  13  provides  for  the  railway  administration  putting  up  (a^  boundary 
marks  or  fence,  (6)  works  in  the  nature  of  a  screen  near  to  or  adjoining  whe  side 
•of  anv  public  foad  for  the  purpose  of  preventing  danger  to  passengers  on  the 
road  by  reason  of  horses  or  other  animals  being  frightened  by  the  sight  or  noise 
of  the  rolling-eteck  moving  on  the  railway  ;  (c^  provides  for  the  erection  of 
suitable  gates,  dhains,  bars,  stiles  or  handraUs  where  a  railway  crosses  a  public 
road  or  the  level  and  (d)  provides  for  employment  of  persons  to  open  or  shut 
«uch  gate*|  chains  or  Inirs,  These  provisions,  in  mjr  opinion,  clearly  show  that 
the  I^eg^islature  did  not  intend  the  premises  of  a  railway  to  be  public  and  there- 
fore it  is  impossible  to  describe  the  railway  line  and  the  ground  adjoining  it- 
between  the  places  as  either  a  public  street,  place  or  thoroughfare.  This  view 
is  hoTB^  out  bv  the  c^ise  of  ImpercUri^  v.  Vanmali  and  othersW,  where  a- 
company  which  owned  a  mill  on  the  one  side  of  the  B.  B.  b  C.  I.  Railway  and 
a  ginning  factory  on  the  ether,  and  whose  servants  hnd  entered  on  the 
Railway  premises  withont  permission  of  the  Railway  Company  to  repair 
a  pipe  (  which  had  been  laid  beneath  the  railway  line  )  and  reservoirs 
^  built  en  each  side  to  proserin  the  proper  level  of  water  ),  and  it  waa 
held  by  this  Court  that  as  the  pipes  and  reservoirs  belonged  to  the  mill  eompa* 
ny  and  were  kept  in  repair  by  them,  they  as  owners  of  the  dominant  tenement 
had  a  ri^ht  to  enter  on  the  premises  of  the  railway  company,  the  owners  of 
the  servient  tenement  and  effect  any  necessary  repairs,  and  that  the  entr7 
in  question  being  in  the  •exercise  of  l^at  right,  could  not  he  called  unlaw- 
M.  The  Magistrate  in  this  case  had  convicted  the  accused  under  section  122* 
of  the  Railway  Act  (IX  of  1890)  and  sentenced  them  to  a  fine  of  four  annas 
each.  Parsons,  J.,  in  delivering  his  judgment  observed:  *'  But  it  appears  to  n» 
that  as  the  pipe  and  reservoirs  belong  to  the  (  mill  )  company,  and  are  kept  in 
repair  by  them,  they,  as  the  deimoant  owners,  would  have  a  right  to  enter  on 
the  premises  of  the  Railway  Company,  the  servient  owners,  to  effect  any  repairs 
that  might  be  necessary.  See  the  Indian  Easement  Act;  section  24  and  Illust* 
ration  (a)  and  Colebeek  v.  Oirdlers  Company  ^l  The  evidence  shows  there 
was  such  necessity  at  this  time,  the  flow  of  the  water  through  the  pipe  bein^ 
stopped.  An  entry  in  exercise  of  a  ririit  cannot  be  called  unlawful ' .  From  this 
cf^!4e  it  follows  that  an  entry  upon  railway  premises  'not  in  exercise  of  a  right 
or  by  permission  of  the  railway  administration  would  be  unlawful :  compare 
Fpulger  v.  Steadman,  fS)  where  a  cab  driver  was  held  not  justified  in  refusing 

(i;  (1896)  28  Bom,  W.  (2)  (1876)  1  Q.  B.  D.  2di.  (8)  (1672)  L^  B.  6.  Q.  B.  6d. 
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to  leave  the  R*iilvyay  Compan/t  premiflea  when  requested  4n  behalf  of  the  com* 
^aiiy  to  do  so  althongh  he  believed  himself  entitled  to  remain  thereon  because 
<)tber  drivers  did  so  on  payment  of  certain  sums  to  the  Railway  Company. 

It  would  be  impossible  fot  the  Railway  Company  to  work  its  lines  were 
we  to  hold  that  the  public  should  have  access  to  them  inside  the  fences  without 
the  pernnission  of  the  company,  l^he  place  at  which  the  accused  were  caught 
gaimblingy  viz,^  the  Reversing  Station  (at  which  from  the  evidence  it  is  clear 
the  train  stopped  for  engine  purposes  only  j  was  not  a  place  generally  accessible 
to  the  public,  who  would  Hot  have  any  right  without  the  permission  of  the 
fiAitway  Company  to  be  on  the  line  at  all. 

2«  The  next  point  to  consider  is  whether  the  Race  Train  in  which  the 
accused  were  caught  at  the  Reversing  Station  was  a  *^  public  place  " . 

Looking  at  alt  the  oircumstances  under  which  the  train  was  being  mn  and 
tJhe  evidence  of  Mr.  Muirhead  I  am  of  opinion  that  it  wa<i  not.  It  was  a  Special 
train — not  bound  to  run  unless  a  sufficient  number  of  passengers  applied,  it  took 
no  pafsengers  in  between  Poena  and  Bombay,  and  1  cannot  think  that  it  would 
be  deacril^  as  a  train  for  the  **  public  "  carriage  of  passengers.  At  the  same 
time  a  good  deal  of  the  evidence  that  wa^  given  was  irrelevant^  the  point  to  be 
decided  being  whether  the  train  at  that  place,  t,  e,  the  Reversing  Station  could 
be  called  a  *'  public  place.'^  What  it  might  be  at  other  places  between  Poena 
and  Bombay  seems  to  my  mind  irrelevant. 

Several  cases  were  referred  to  in  course  of  the  argument.  The  first  wai 
Langrisk  v.  Archer  W  where  it  was  held  that  the  railway  carriage  while  trave* 
Iling  oil  its  journey  was  an  *'  open  and  public  place  '*  ot  "  an  open  and  publio 
place  to  which  the  public  have  or  are  permitted  to  have  access.\ 

Now  if  the  wotds  in  the  statute  before  us  were  the  same  as  in  that,  of 
course  the  accused  would  have  been  rightly  convicted,  but  in  the  statute  there 
referred  to  (8K  tt  37  Vic,  c.  88),  the  words  used  are  "  open  place  to  which  the 
public  have  or  are  permittted  to  have  access.  *'  The  judgment  of  Lord  Coleridge 
Khnws  that  if  these  woids  had  not  been  us!ed  the  decision  would  have  been  the 
other  way. 

In  J5»  Parte  freestwe  (2)  the  prohibition  (St.  5  Ooo.  IV,  c.  83,  s.  4)  was 
from  playing  ur  batting  *'  in  any  street,  road,  highway  or  in  any  other  open  or 
publio  pbice  "  and  the  conviction  alleged  that  the  defendants  played  in  an  open 
an<l  public  place,  to  wit,  a  third  class  Carrtnge  u  ed  on  the  L.  b.  and  S.  C.  RaiU 
way.  It  was  held  that  the  conviction  c«>uld  not  bt;  supported  as  it  did  not  nppe* 
ar  that  the  carriage  was  then  used  for  the  conveying  of  passengers.  There 
Alderson  R  says  •'  these  convictions  ought  to  be  fram^  strictly  within  the 
words  of  the  Act^  the  object  of  which  was  to  prevent  nuisances  and  gambling  in 
the  public  highways.  **  It  was  nl>o  held  thfit  it  was  coi;sistent  with  the  convi* 
ction  that  the  offence  miiiiht  have  taken  p  ace  in  the  thitd  class  c<irriage  which 
altliough  oc«a!<ionally  U'^f  d  on  the  Riilway  was  then  shunted  aaay  in  the  yard. 
There  however  the  words  used  *'  other  o|teii  and  public  pUce/'  appear  to  lue  to 
distinguish  that  case  from  the  present  one. 

In  Emperor  v  Ja^  Ally  P)  Mr.  Justico  Batty  who  delivered  the  jndg- 
ment  says  at  page  339,  referring  to  36  &  37  Vic  c,  38  and  s.  12  ot  the  Bombay 
G  iiiibling  Act  ;  *'  In  these  two  enactuienu<,  however,  the  oilence  is,  not  that  the 
individutti  members  are  making  a  profit  at  all,  but  simply  that  they  are    carr- 

(1)  (1882)  10  Q.  B.  D.  44.  (i)  (186C)  26.  L  J.  M.  C.  lil 
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yiag  OD  their  gatablittg  with  suoh  piiblioity  that  the  ordinary  pa8ierf>y  <»nn«i 
wetr«void  seeing  it  and  being  enticed — if  his  inolinatioos  lie  that  way-to  join 
in  or  follow  the  bad  example  openly  placed  in  his  way.  In  the  one  oaiiie  oomjit- 
arative  privacy  for  profit  in  the  other  bad  public  example  and  ncces^Pibility  to» 
the  public,  would ,«eem  to  constitute  the  gravamen  of  the  offence.  Thtin,  the 
very  fact  that  special  accommodation  and  privaey  had  beea-  furniphed,  which 
would  be  estential  in  a  case  under  section  4  of  the  Bombay  Gambling  Acfy 
would  be  aground  for  excluding  the  case  from  the  fiurview  of  section  12.  If  people- 
grcttuitoudy  allow  gambling  on  their  private  premises,  the  law  does  not  infer! ere 
with  them,  presumably  because  in  that  case  tbej  have  no  npectat  indacement 
to  tempt  outsiders  to  join  them.  The  law  does  interfere,  however,  if,  whether 
for  private  gain  or^not.^they  expose  temptation  where  the  general  public  have 
a  right  to  come."  *       ^  '  ' 

In  Khudi  Sheikh  and  others  v.  The  Kinp  Emperor^}  it  was  held  that  the 
worfl  "  place  '*  as  UHcd  in  section  11  of  the  Gambling  Act,  (  Bengal  Code.  2  of 
1867  )  must  bo  a  public  place  and  was  ejusdem  generis  with  the  other  words- 
in  the  section,  public  market,  fair,  street  or  thoroughfare.  Consequently  a 
thakurbari  surrounded  by  a  high  con^pound  wall  fj*  not  a  publie  place  a^  conte- 
mplated by  that  aection.  In  that  cane  the  learned  Judge  says  :— "  The  place 
muat  be  of  the  same  character  as  public  market,,  fair,  attfa^t  or  ihoroughtarei. 
Now  the  gambling  in  this  case  took  place  within  a  thakxi^rhari  Hurrounded  by 
»  high  compound  wall.  It  i«  not  a  place  where  any  member  of  the  public  t» 
entitled  to  go.  The  Sub-Divisional  Magistrate,  who  convicted  the  accused,  has' 
held  that  it  is  a  public  place  because  'anybody  and  everybody  was  allowed  to  go 
in  and  come  out'.  The  ground,  as  stated  by  the  Magistrate,  cannot  be  supported. 
Though  in  a  thakwrhari  belonging  to  a  Bindu  anybody  and  everybody  would 
be  allowed  to  go  in,  yet  the  owner  of  the  thakurbari  is  entitled  to  prevent  any 
particular  individual  going  in  if  he  so  chooses  and  as  a  matter  of  foot  men 
who  are  not  Hindus  are  not  allowed  to  go  into  ii  thakarhari.  "  See  alw 
Durga  Prasad  V.  The  Emperor  fi).  I  am  therefore  of  opinion,  taking  the 
object- of  the  section  before  us  to  be  what  Mr.  JuHtice  Batty  sa^s  it  is  the  miw- 
chief  aimed  at  by  that  section  cannot  poswibly  be  s<aid  to  have  risen  in  the  ])re- 
sent  case.  Tue  second  cla!^s  carriage  in  a  Special  train  in  which  the  accus.-^r^ 
were  playing  cannot  in  my  opinion  be  consi  iered  to  be  a  *  public  pl^ce  *'  wuhin 
the  meaning  of  the  Act.  To  get  to  that  carriage  it  would  be  necefPH ry  \o 
tref«pass  upon  the  line  unless  the  person  so  doin^  had  permission  from  the 
Bailway  Company  to  cross  the  line.  It  is  well-known  i.hat  persons  standing 
on  the  line^could^not  possibly  see  into  the  carriages  in  which  these  people  were 
gambling. 

Under  these  circumstances  I  am  of  opinion  that  to  call  or  describe  either 
the  railway  line  at  the  spot  in -question  or  the  carriage  in  which  the  accused 
were  playing  as  coming  within  any  of  the  term'*,  '•  public  street,  place  or  thoro- 
ughfare "  would  be  to  pUos  a  wrong  interpretation  upon  thi>se   words. 

For  these  reaoiis  I  a?n  of  opinion  that  tlie  convictic^n  recorded  and  sen- 
tence passed  upju  tho  accused  must  be  s.-t  aside.  Fine,  ic'  paid,  to  be  refunded* 

Conviction  and  ^enteno^  reversed. 

a  B  .R 
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Before  Mr,  iustAce  Rvu&Rell  and  Mr.  Justice  Aiton. 
EMPEROR  V.  DWARKADAS  DHARAMSEY.  ♦ 

€ity  of  Bombay  Municipal  Act  ('Bom.  Act  III  of  18887»  section  12491— Plaee  of   public  resort-L- 
Theatre. 

A  theatre  H  a  place  of  pnlillc  re8<krt  and  as  suoh  falls  within  the  purview  •f  Motion  349  of 
the  City  of  Bomtmy  Hunioipal  Act  (Bom.  Act  III  of  1888). 

This  tuiae  oame  before  the  High  Court  on  a  referenee  mode  by  KftrHoodas 
Chhabildits,  fi^uire,  Aotiog  Sesoud  Preaideno/^Migistcatei  ii^faich  ruos  skS' 
follow«:—  I       •.      .  . 

'*  I  have  the  honour  to  refer  under  iectloii  489,  Oriminat  Procedure  Code,  the  following 
•question  of  law  which  has  arisea  in  the  hearing  of  a  ooviplaint  by  the  Municipal  Conmiissiouor  for 
the  Oily  of  Bombay  against  defendant  Dwarkadas  Dharamsey  of  an  offence  imnishable  under 
aection  471  of  the  Bombay  Municipal  Aci  III  of  1888,  in  iailing  to  tsdmply  with  the  requisition  of 
^o(;ioeNo.  4  of  1905  issued  under  section  349  of  the  Bombay  Muuicipal  Act  III  of  1888.  Tha 
question  of  law  is  whether  a  theatre  falls  within  the  puntiew  ef  section  349  of  the  Manioipal 
Act,  whioh  nun  aa  follows  '* : — 

( The  learned  Magistrate  here  Set  out  the  aeotion  and  continued :—) 

"  Th^  defendant  Dwarkadas  Dharamsey  is  called  upon  as  owner  of  ^he  Elphinstone  theatre 
vte  previde  privy  accommodation  on  the  said  theatre  and  it  is  uz^^ed  on  his  behalf  that  under  see- 
•tden  1149  of  the  Municinal  Act,  the  Municipal  Commissioner  is  not  emp6Wered  to  call  upon  thb 
ewner  or  oocupier  of  a  theatre  to  provide  privy  accommodation  and  that  the  iewie  of  such  a  nptioe 
Is  iHegal.  It  is  further  urged  that  the  definition  of  *  other  place  of  public  resort*  in  the  Raid 
eectien  must  be  censtrued  ejmdem  generit  with  the  words  preceding.  OoUneel  for  the  defendant 
lias  also  quoted  Itaxwell  on  the  Interpretation  of  Statutes,  page  461,  8rd  edition,  whioh  saya 
when  two  or  more  words  susceptible  of  analogous  meaning  are  coupled  together,  9u>8c%intur  a 
m6(Ait,  they  are  understood  to  be  used  in  their  cognate  sense.  They  take  as  it  were  their  colour 
from  each  other  ;  that  is,  the  more  general  is  restricted  to  a  sense  analogous  to  the  less  guneral. 
The  HonouraMe  Mr.  Crawford  on  behalf  of  the  Municipality  has  on  the  other  hand  drawn  the 
attention  of  the  Court  to  page  476  of  the  same  book  whioh  says  :  Of  course  the  restricted  meai^. 
ing  which  primarily  attaches  to  the  general  word  in  such  circumstances  is  rejected  when  there 
are  adequate  grounds  to  show  that  it  Was  not  used  in  the  limited  order  of  ideas  to  whioh  its 
predecessors  betong.  If  it  can  be  seen  from  a  wider  inspection  of  the  scope  of  the  legislature 
that  the  general  words,  notwith-standing  that  they  follow  particular  words,  are  nevertheless  to 
he  construed  generally,  effect  must  be  given  to  the  intention  of  the  legislature  as  stthered  from 
the  larger  survey*'  Under  these  circumstanoes  the  question  for  oonsideration  is  w^hether  *  other 
places  of  public  resort  *  should  be  construed  as  meaning  a  place  of  public  resort  of  any  kind  or  a 
place  of  the  same  kind,  as  a  market,  railway  station,  dock  or  wharf.  In  my  epinion  the  words 
*  ether  place  of  public  resort  *  must  be  construed  generally,  i. «.,  as  meaning  a  place  of  public 
vesort  of  any  kiud  and  not  aa^'ttf(i#mf tfweris  with  the  words  market,  railway  staUon,  dock  or 
vluiff.  In  the  first  place,  the  words  market,  railway  station,  dook  or  wharf 'are  not  eiuadem  gene- 
rtf  and  I  fail  to  conceive  anv  place  analogous  to  market,  railway  station,  dock  or  wLarf.  In  my 
opinion,  therefore,  the  principles  laid  down  by  Maxwell  on  Interpretation  of  Statutes  on  page  461, 
Ml.,  when  two  or  mom  words  eusoeptible  of  analogous  meaning  arc  coupled, together  noScnntur  a 
•ocii9  they  are  understood  to  be  used  in  their  cognate  sense,  do  not  apply  in  thin  case.  If  *  other 
place  of  public  reaort  *  in  section  349  is  to  be  construed  as  a  place  of  puelic  rrsort  fjtMde^n  gen^ig 
with  market,  railway  station,  dock  or  wharf,  then  those  words  should  bo  rejected  aiu)gother  ai>  it 
is  difficult  to  suggest  any  places  of  public  resort  analogous  to  market,  railway  6tati9n,  dock  or 
wharf.  The  words  *  other  place  of  public  resort  *  being  present  in  that  section,  the  legislature 
must  have  Intended  to  have  some  meaning  attached  to  them.  The  only  reasonable  constrnction 
that  could  be  placed  on  those  words  after  taking  into  consideration  the  intention  of  the  legislature 
is  that  *  other  place  of  public  resort  *  means  other  place  of  public  resort  of  any  kind.  A  theatre 
being  a  place  of  public  resort  falls  in  my  opinion  within  the  provisioas  of  section  349  of  .the 
Municipal  Act.** 

*  Criminal  Refsrenoe  No.  83  of  1906. 

I  Section  849  of  Bombay  Act  III  of  1888  runs  as  follows  : 

«'  Where  it  appears  to  the  commissioner  that  any  premises  are,  or  are  Intended  to  be  used, 
as  a  market,  railway  station,  dock,  wharf  or  other  place  of  public  resort,  or  as  a  place  in  which 
persons  exceeding  twonty  in  numbar  ard  employed  in  any  manufacture,  trade  or  businoBs  or  as 
workmid  or  labourers,  the  Oommissioajr  miy,  by  writtsn  iiofcibo,  r-jquiro' thtf  own'or  or  occupier  of 
the  miid  premises  toojn^ttruct  a  8ufficijut  uuiubsr  of  watar-clostitb  or  iutriaos  er  privies  and  urinals 
for  the  •dparaie  u^e  of  oach  sex.*' 
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The  reference  wai  heard  by  ^  Bench  cottpoaed  of  Russeft  and  Aston.  JJ, 

Weldon  for  the  Mnnicipality. 

H.  B.  Coyaji  for  Dwarkadas  j — ^The  einroMion  "  otherplace  of  public 
resort  '*  in  section  249  of  th«^  City  Qf  Bomby  Mnnicipal  Act  (  Bom.  Act  III  of 
1888  )  does  not  include  a  theatre.  This  is  apparent  from  the  wording  of  the 
section  itself.  The  places  specified  therein  are  (1)  market ;  (2^  railway  nta  tioii , 
(8)  dock  ,  (4)  wharf ;  (6)  a  plaoe  in  which  persons  exceeding  twenty  in  nnmber 
are  employen  in  any  mannfactare,  tsfide  or  business  or  ss  workmen  or  abourers. 
These  are  hII  places  where  we  expect  to  find  tradesmen  or  labourers  or  workmen 
at  w«»rk  for  the  greater  i>art  of  the  day,  and  wherci  therefore,  the  necessity 
contemplated  by  the  section  is  mo^t  likely  to  arise.  We  do  not  find  in  the 
section  any  mention  of  a  place  wiiere  people  meet  for  two  or  three  hours  amus* 
ement  or  entertainment,  ^  9 »  a  masia  hall  era  theatre.  This  oontentioa  iabtirne 
out  by  the  marginal  note  to  the  section,  which  mentions  *'  factories,  tfo."  ;  and 
we  are  entitled  to 4iave  recourse  to  it,  since  *'  tha  he>iding<i  prefixed  to  sections 
or  set  of  sections  in  some  modern  statutes  are  reg^irded  tf>  sections  or  set  of 
sections  in  some  modern  statutes  ore  regarded  as  preambles  to  those  sections." 
(  MiXwell  cm  the  Interpretation  of  Statutes,  Sod  edition.  pa^e$5  )  The  word 
'*  theatre  "  is  not  used  m  the  section.  The  omission  is  signiticint  and  shows 
it  must  have  been  a  designed  omis^on.    8ee  also  Regina  v  CUwortki^). 

BussELL,  J. — In  this  case  the  point  is  whether  a  the/itre  comes  within 
section  249,  Bombay  Municipal  Act  (  Bom.  Act  III  of  1888  ),  a»  preuu^es 
UHod  or  intended  to  be  used  as  a  market,  railway  station,  dock,  wharf  or  other 
place  of  pablic  resort  or  as  a  plaoe  in  which  persons  excee<ling  twenty  in  uum« 
ber  are  employed,  etc  The  section  fi;ivps,  in  such  ca.HeH,  power  to  the  Mtinicipal 
Comfni(«sioiier  to  require  the  con&truction  «if  a  sufficient  number  of  latrines  or 
water  clo#ets  or  privies  and  urinals  for  tb/separate  use  of  each  sex. 

Now  the  construction  of  the  words  **  place  of  public  resort  "or**  publio 
place  "  where  thoy  <Hicur  in  an  Act  of  Psriiament  n^tist  dep<.*n(i  on  *.he  context 
and  se<)pe  and  object  of  the  Statute,  (  Vide  Encyclo{isedia  of  English  Law, 
Vol.  10.  p.  97,  title  •'  place.  "  ) 

.What  is  then  the  scope  and  object  of  section  249  ?  It  is  to  provi<le  proper 
and  decent  accommodation  for  perKonsof  both  nexes  in  the  way  of  latrines,  urinals. 
&o.,  in  reg  ird  to  the  places  siieoified  in  the  section.  It  is,  we  think,  clear  that 
the  w<irds  '*  other  places  of  public  resort  "  o<»ver  the  case  of  a  theatre  which  ii»  . 
ejwuUmi  geneiis  with  a  railway  station  :  it  is  impossible  to  say,  and  it  has  not 
been  argued,  that  the  public  do  not  resort  to  the  theatre.  \V'hy  then  should 
noV'  persons  resorting.  t«>  the  theatre  be  provided  with  the  same  acconimoila^ion 
as  pi-rrtoiiS   r«sortitig  to  a   railway    station.    No  evidence  as  to  the  number  of 

Iieisons  employed  at  the  theatre  was  given,  so  no  point  arises  as  to  the    second 
branch  of  the  section. 

For  these  reas  >ns  we  answer  the  questrion  sent  to  us  in  the  ^'  affirmative/' 
With  reg'ird  to  Regina  v.  CUworthW  relied  on  by  Mr.  Coyaji,  the   object 

of  that  Statute   was  to  prevent  certain  classes  of  workmen  from    wording  on 

Sunday. 

Aston,  J. — I  concur    that  the   a  swer    m"?*t  be  in  the  affirmative.     The 

pliicen  of  public  reset t  specified  in  the  sentence  precieding  the  wonU  ^'  or    other 

place  ot  public  resort  "do  not    d ifftr  in'er  S0  le.-s  than  a   theatre  ditfers    from. 

them.    There  is  nothing  therefore  in  the  *'  tjimUmi  genurin  "  arguineiit.     It  is 


(1)  (1861;  4  B.  *  S.  ^27.  yi)  \i^i)  i  B.  &.  :S.  uif. 
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tliereTore  iinn^Cfwary  for  tlve  purpone  of  Honwering  thi^  reference  lo    a^cerfniu 
Whether  the  theatre    in  qiieistioo  comes    under  any  other  category  in  section 

Attorneys  for  4he  Mttnioipality  :— J/ewr*.  Crawford,  Brown  and  Co. 

R   R. 


1906-  Fehrwiry,  12,  I.  L.  B.  30  Boin.  481. 

Bfl/or6  ^r.  Justice   Baity. 
EMPEROR  u  BHASKAB  BALWANT  BHOPATKAR*. 

Criniinal  Procedure  Code  (  Aot  V  of  1898  ),  seotion  t93  -Act  X  of  1882,  sections  289,  292— 
Adducing  evidence— Documents  put  in  during  cross  examination  by  the  accused  of  witnesses 
for  the  Crown— Right  of  re^y. 

During  the  cross-ezatninstion  <of  a  witness  lor  the  Crown  certain  documemts  were  put  in 
^yidenoe  by  Counsel  for  the  accused  which  were  not  part  of  the  record  sent  up  to  the  Court 
by  the  Committing  Magistrate.  No  witnesses  were  called  fer  the  defence.  The  drown  claimed 
the  right  of  reply. 

Held^  that  as  the  documents  put  in  daring  the  cross-ezamination'of  a  witness  for  the  Crown 
"were  tendered  and  relied  upon  by  the  defence  as  distinct  from  the  evidinco  actually  tendered  by 
the  proaeoution  and  submitted  for  cross-examination,  they  must  be  regjirded  as  evidence  adduc- 
ed by  the  accused,  and  that  therefore  the  Grown  had  the  right  of  reply. 

Case  tried  before  Batty,  J.,  and  a  Speoial  jury.  The  accnned  who  wag 
the  editor  and  publisher  of  a  Marathi  newspaper  called  the  ''Bhata,"  was  charge 
ed  under  section  124-A  of  the  Indian  Penal  Go^e^  in  connection  with  the 
publication  in  his  newspaper  of  an  article  entitled  "A  Durbar  in  Hell,"  with 
attempting  to  bring  the  Qovemment  into  hatred  orconteropi,  aoi  with  attempt* 
ing  to  excite  feelingM  of  disaffection  against  the  GhjvArnment  established  by  law 
in  British  India.  During  the  cross-examination  ^f  a  witness  for  the  Crown 
Oounsel  on  behalf  of  the  accused  put  in  certain  articles  from  the  '*Bhala"  as 
-evidence  in  the-ease.  The  articles  in  question  bad  nefe  been  Brevionsly  tender* 
^  by  the  prosecution^  nor  did  they  form  pari  of  the  record  sent  up  to  the 
High  Court  by  the  Committing  Haffistrate.  The  case  for  the  prosecution  having 
been  closed.  Counsel  for  the  aocused  stated  be  did  not  intend  to  call  any  witnes- 
ses.   Counsel  for  the  Crown  theieiipon  claimed  the  Ti((ht  of  reply. 

RaVc^,  Acting  Advoo«te«General.  with  him  JAwnde%  and  Wdd(m,  for 
•ihe  jprosecutien. 

We  claim  a  right  of  repW  under  ^section  292  of  the  Cede  of  Criminal 
Procedure  (Aot  V  of  1898).  &e  former  Code  (Act  X  of  1882)  provided  that 
if  the  accused  stated  that  he  meant  te  adduce  evidence,  the  prosecution  should 
be  entitled  to  reply«  and  the  different  High  Courts  took  different  views  of  Ihe 
eSect  ofseolions289and  292  of  the  forme?  Code:  QMsn-ffmprets  v.  KruhnajiO) 
dissented  from  in  Qu^n-Emprees  v.  G.  F.  Haj^fiMiP),  Qtieet^Empreaa  ▼. 
Mosai^),  Qusen-Empresa  v«  VenhatawjUkil^).  The  only  reported  case  under 
the  new  'Criminal  Procedure  Code  is  Emperor  t.  ikewartl6).  From  Uiis  case  il 
appears  that  the  view  we  are  contendin|  wt  is  now  adopted  by  the  Calcutta 
Hi^h  Court :  see  Mr.  Justice  Oeidf  s  ^udgiMnl.  The  right  of  reply  is  frequently 
waived  by  the  Crown  where  the  evidence  adduced  by  the  aocused  does  not 

"  |0aaeNo.6,Fiirt  Criminal Seaiions,  1906! 

(1)  (1890)  14  Bom.  486.  (3)  (1893)  14  AU.  913. 

(8)  (1893)  16  AU.  68.  (4)  (1888)UM«d.  389.  (5^  (1904)81  Cal.  1060. 
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ipriouxly  aflfef^  the  question  and  where  the  Crown  in  not  $t  a^  diMidvaiitaiKe  in 
f^maxiDg  up  the  cj^mc.  Uere  the  ca^fe  at  the  clone  of  the  evidence  (itan<i9  where, 
it  Htood.when  we  opened  our  cnt^e.  We  have  very  little  more  idea  of  the  line 
of  defence  to  be  adopted  by  Connie]  for  the  aecndcd  than  we  had  at  the  conh- 
m^ncemenc,  and  an  the  defence  rely  on  the  artiden  put  in  dnrini;  the  crona- 
ezamination  of  our  witnestt.  w«  nubmit  we  are  entitled  to  hear  what  the  other 
side  have  to  say  with  regard  to  them  before  we  put  our  ease  to  the  jury. 

Davar  with  Oadgil  for  the  aconsed. 

The  accused  has  non  lost  the  right  of  reply.  In  spite  of  repeated  attempts 
to  snatch  that  privilefl^e  from  the  accused  the  Bombay  Court  ha^  constantly 
ruled  against  such  attempts.  We  are  not  aware  of  a  single  case  before  the 
High  C^urt  SesHion^  in  which  the  accused  person,  having  put  in  documentary 
evidence  in  the  course  of  the  cross-examination  of  the  Crown's  witnesses,  has 
forfeited  his  righi  of  reply. 

The  authorities  are  conclusive  as  far  as  Bombay  and  Calcutta  are  conoem- 
ed.  Section  292  in  the  amended  Code  makes  the  law  and  procedure  more 
^vourable  to  the  accused^  than  the  corresponding  seotioD  in  the  Code  of  1882. 
Section  289  does  not  difiTef  %n  the  two  Codes. 

As  to  section  292  there  is  a  diflference^  In  the  former  Code  the  Court 
calls  upon  the  accused  to  ^y  whether  he  wishes  to  call  any  evidence,  and  if  he. 
said  he  intended  to  adduce  evidence  the  prosecution  got  the  right  of  reply. 
Under  the  present  Code  the  prosecution  does  not  get  that  right  unless  the 
accustid  does  aa  a  matter  of  ^t  adduce  evidence. 

The  raeaaing  of  the  W0rd  •  *'addupe"  here  is  **  Are  jfou  going  ♦o  call  any 
witnesses  ?  "  or  ''Afe  you  yoiofr  to  put  in  any  documeutary  evidence  which 
yott  have  not  been  aUe  to  \mt  in  during  the  case  for  the  prosjecution  f  It 
seems  to  take  it  for  granted  that  what  has  taken  place  before  is  npt  adducing 
evidence  }  Hwrry  CKwm  Ohmkerbtfitjf  v.  The  Empress^. 

[Batty,  J. — ^Ererythiag  turns  on  the  word  "Adduce".] 

Davar  :--^M^re  format^  putting  on  the  record  an  exhibit  in  oross^xami- 
Ration  is  not  i^dducing  evidence.  ^  Xt  is  a  distinqtion  which  has  been  the  matter 
of  judicial  consideration.^       ^  .    I 

Adducing  evi^eifQe  me^ns  lading  evidence.  We  could  lead  eyidence 
iijidependenUy  of  the  proeeoutihn..   The  present  is  not  evidence  which  we  adduce. 

We  are  not  taking  the  froseeution  by  surprise.  We  put  these  articles  in 
fpr  the  purpiose  9f  s|iowing  tb^  the  accused  is  no  disloyal  or  disaffected  subject^ 
of  the  Crown,  but  that  he  has\been  an  impartial  critic  of  Government.  Queeti" 
ISn^press  v.  Mrishnajii^  is  in  our  kvQur,  and  tikat  ruling  has  been  foUowed  ixk 
^yery  case  a9.  C^r  fi^  we  knoV  ii{  th^e  Qqurts. 

Aa  f^r  as  i^p^ted  c^ses,  i|re  conperne4  we  can  remember  no  case  in  the 
Bembav  High  Court  where  the^f  rosiicutii^n  h^ye  been  give^  the  right  to  replj; 
wbeafioQiun^nta  only  l|avi»  bee^  9^iA^  %j  tlie  delpnce. 

It  has  beem  laid  dowa  that  when  diring  (he  Cfpsa-e^aminatjon  of  witnes-, 
ses  for  the  proseoutioii  oeitaui  doQiin|«nts  i^ere  put  in  ou  behalf  of  the  accused, 
this  did  net  entitle  the  psroseonf  ion  to  the  righ^  qf  reply.  Tl^at.  procedure  ha^;* 
been  followed  in  this  ease.  ThelegiflhUuwac^  Dol  in^ndby  ^e  wpisd  <*4<Muce'* 
to  include  documents  merely  rat  in.  It  ie  tuA  substantial  evidence  and.  the. 
Grown  if,  n^t;  ^i^titled  to  a  repty  unless  we  give  substantial  evidence. 

(^(lS88)lQ£fa.  140.  '  '  (2)  (18^)1^  Bom.  mj 
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'    TKesecitidR  iMieans  that  evidence  has  to  be  adduced  on  behatf  of  the 
«eoQ8ed  with  a  view  to  shatter  the  dvideboe  given  by  the  prosecution  witnesses. 

Raikes  in  rep1y» 

In  this  matter  one  must  be  guided  by  the  Code  and  we  submit  that  by 
1016  Code  we  have  the  right  to  reply.  Compare  the  new  with  the  old  section. 
'^B^nder  the  eld  section  the  test  was  whether  the  accused  when  asked  said  that  he 
was  going  to  adduce  evidence.  Under  she  new  section  it  says  :  "If  the  accused 
•adduces  any  evidence."  That  very  significant  word  "any"  has  been  introduced 
into  the  new  Code.  Can  it  be  said  that  patting  in  documents  is  not  adducing 
'''any"  evidence  ?  The  legislature  has  done  its  best  to  make  the  matter  clear  hy 
putting  in  that  word,  if  merely  a  formal  document  were  put  in  that  would  not 
take  from  the  accused  the  right  of  reply.  When  a  substantial  mass  of  documents 
is  put  in  which  have  not  been  read  to  the  jury,  it  amounts,  we  submit,  to  adduc- 
ing evidepee.    The  only  reported  case  bears  out  our  contention. 

Battt,  J.  :-r-The  original  provision  of  the  legislature  was  to  make  the 
eight  of  reply  dependent,  not  upon  the  actual  adducing  of  evidence,  but  upon 
ihe  accused's  statement  that  he  intended  to  adduce  evidence.  The  ruling  in 
J^urry  Ghurn  Ohuekerbutty  v.  The  EmpressW  with  reference,  to  that  provision 
laid  down  the  principle,  that  both  sides  should  have  the  opportunity  of  com 
menting  upon  the  evidence  of  the  other,  so  that  no  additional  advantage  nhcmld 
he  given  to  either.  I  think  that  unless  the  phrase  "  adduces  any  evidence  ' 
4ipi)Ue8  to  and  includes  the  production  and  recording  of  documentary  evidence 
which  the  defence  places  before  the  Court,  it  has  no  definite  meaning  at  alL 
And  evidence,  therefore,  which  has  been  put  in  or  is  tendered  and  relicdupon  by 
the  defence  as  distinct  from  the  evidence  actually  tendered  by  the 
jproseoutiom  and  submitted  for  eroes-examination,  must  be  regarded  as  evidence 
^adduced  by  the  accused.  I  ohink  therefore  that  the  amended  section  is  inten- 
ded to  give  a  right  of  reply,  whenever  at  any  stage,  evidence  is  recorded  for« 
ilhe  defence  which  is  not  part  of  that  adduced  for  the  prosecution.  The  section 
inaket  the  right  of  reply  dependent  upon  the  fact  of  evidence  having  been  addu«> 
•ced.  Earlier  decisions  relate  only  to  a  state  of  law  which  made  the  right  of 
yeply  dependent  on  accused's  statement  as  to  his  intention  to  adduce  evidence, 
itnd  those  decisions  have  now  no  application.  To  adduee  evidence  is  to  lead 
evidence,  and  while  the  legislature  recognized  it  as  a  hardship  that  the  accused 
ehould  be  deprived  of  a  right  of  reply  by  merely  stating  that  it  was  intended  to 
adduce  evidence  which  eventually  was  not  adduced  at  all,  it  clearly  expressed 
its  intention  to  give  the  prosecution  the  right  of  reply  whenever  evidence  has 
Actually  hcien  put  in  for  the  defence,  which  was  noB  led  by  the  prosecution.  The 
words  of  the  present  section  suggest  that  the  legislatute  approved  and  adopted 
the  principle  laid  down  in  I.  L.  R.  10  Calcutta  (i),  that  each  side  should  have  an 
opportunity  of  commenting  upon  the  evidence  of  the  other  side.  I  therefore 
hold  that  the  Crown  has  in^this  case  the  right  of  reply. 

w.  L,  w. 


II  Hi.     lU    LLll-I    i.      J  '  ,      ■'       I    .  ■ ' 

(i;  (1883)  10  CaU  140 
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Befcnre  Mr.  Justiee  Russell  and  Mr.  Justice  Batty, 
The  municipal  COMMISSIONER  For  The  city  of  Bombay 
V.  MATHURABAI.» 

The  Cifey  o!  Bombay  Municipal  Act  (  Bom.  Act  III  of  1888),  section  8,  clauses  (w),  (x>  and  (y),f 
section  461— Building    Byolaws  Nos.  40,  42  •—Street  -Construction. 

The  owner  of  a  large  plot  of  ground  abutting  on  a  highway  divided  the  plot  into  19'  smalt 
plots  and  sold  them  to  different  purchasers.  These  plots  were  mapped  out  as  abutting  on  tha 
sides  of  two  parallel  roads  which  were  marked  out  as  proposed  roads.  Each  of  the  purchaseca 
of  the  plots  entered  into  a  covenant  with  the  owner  to  Keep  open  that  portion  of  the  proposed 
road  which  stood  in  front  of  his  plot  and  to  prepare  so  much  of  the  road,  ilie  questron  arosa 
whether  the  proposed  road  was  a  street  within  the  meaning  of  the  City  of  Bombay  Munioipid 
^ct  (  Bombay  Act  lU  of  1888  ):- 

Held,  that  the  proposed  road  would  constitute  a  street  within  the  meaning  of  the  City  af 
Bombay  Municipal  Act  (  Bombay  Act  III  of  1888  ). 

^  This  was  a  reference  made  by  Chunilal  H.  Setalvrad.  Acting  Fourth 
Firesidenoy  Magistrate  of  Bombay,  under  section  432  of  ttie  Criminal  rrooedure 
Code  (Act  V  of  1898), 

The  reference  was  in  these  terms  : 

*'  One  Tribhovandas  Mangaldas  was  the  owner  of  a  large  plot  of  land 
opening  or  abutting  on  its  south  side  on  the  Qirgaon  Back  Road.  About  two 
years  ago  he  divided  this  large  plot  of  land  into  19  small  plots  in  three  row» 
and  sold  them  to  different  purchasers.  He  expressly  covenanted  with  each  of  the 
purchasers  that  in  front  of  each  plot  and  open  space  should  be  left  unbuilt  upon  or 
unblocked  in  any  way  in  order  to  enable  the  owners  of  the  other  plots  and  their 

*  Criminal  Reference  No.  7  of  1906. 

S  The  City  of  Bombay  Municipal  Aot  (  Bombay  Act  III  of  1888 ),  section  8,  clauses  [w], 
(x)  and  (y)  run  as  follows : — 

(w)  **  Street  "  includes  any  highway  and  any  causeway,  bridge,  viaduct,  arch,  road,  lane, 
footway,  square,  court,  alley  or  passage,  whether  a  thoroughfare  or  not,  over  which  the  public 
have  a  right  of  passage  or  access  or  have  passed  and  had  access  uninterruptedly  for  a  period  of 
twenty  years  ;  and,  when  there  is  a  footway  as  well  as  a  carriageway  in  any  street,  the  said  term 
iaoludes  both  ; 

(a?)  **  public  street  "  means  any  street  heretofore  levelled,  paved,  metalled,  ehannelled. 
•ewered  or  repaired  by  the  Corporation  and  any  street  whi^  becomes  a  pablio  streat  aadM  aoj 
of  the  provisions  of  this  Aot. 

(]f)  <*  private  street  '*  means  a  street  which  is  not  a  puhlio  street* 
«  Building  Bye-laws  No$.  40  and  Hffixe  m  follows  ;— 

40.    In  every  case— 

Where  a  person  who  shall  eieot  a  building,  shall  at  any  reasonable  time  daring  the  pro- 
gress or  after  the  completion  of  the  erection  of  sttch  building,  receive  from  the  Engineer 
notice  in  writing  specifying  any  matters  in  respect  ol  which  the  erection  of  such  bmlding 
may  be  in  contravention  of  any  bye-law  relating  to  new  buildings  and  requiring  suoh  per- 
son, within  a  reasonable  time  which  shall  be  specified  in  suoh  notice,  to  cause  anything  dona 
contrary  to  any  such  bye-law  to  be  amended,  or  to  do  anything  which  by  suoh  bye-law  may 
be  required  to  be  done,  but  which  has  been  omitted  to  be  done. 

Such  person  shall,  within  the  time  specified  in  such  notice,  comply  with  the  several  re- 
quirements thereof,  so  far  as  such  requirements  relate  to  matters  in  respect  of  which  tha 
•rection  of  such  building  may  be  in  contravention  of  any  such  bye*Iaw. 

Such  person,  within  a  reasonable  time  after  the  completion  of  any  work  which  may  have 
been  executed  in  accordance  with  such  req^rement,  shall  deliver  or  send  or  cause  to  ba 
delivered  oc  sent  to  the  Engineer,  at  his  omoe,  notice  in  writing  of  Mm  oom^etion  of  soclr 
work. 

43.    Fivery  person  who  shall  commit  any  breach  of  any  of  the  foregoing  bye-laws  shall  be, 
punishable  with  fine  which  may  extend  to  twenty  rupees,  and  in  the  case  of  a  continuing  breach 
with  fine  which  may  extend  to  ten  rupees  for  every  day  after  oonviction  for   the  first  breao^  ot 
aft«r  ffKH'ipt  of  written  notice  from  the  CommiMioner  to  discgatinus  th«  bmaohi  durinip  i^iioh 
the  breach  continues* 
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tmanU  to  hftve  neoe^ V>  th^ir  pwperty.  Eithibit  I  \n  tTi#  eotiTeyanc^  and 
exactly  aimilat  oonveyanoes  are  tnam  with  the  purohaters  of  othef  plots.  A 
reference  to  the  plan  attached  with  Exhibit  No.  1  will  show  that  a  road  of  16 
feet  width  (marked  proposed  road  on  the  plan^  was  feft  between  two  rows  of 
plots.  The  defendant's  plot  is  No,  15  on  this  plan  and  the  place  in  front  of  it  is 
marked  red.  Most  of  these  plots,  including  the  defendant's  plot,  have  been 
bnilt  npon.  Thus  there  is  a  road  of  16  feet  width  having  rows  of  buildings  on 
either  side  and  which  are  occupied  by  the  owners  of  these  bnildings  and  their 
tenants  who  make  use  of  this  rosd.  There  is  a  road  nearly  parallel  to  this  road 
of  the  t^ame  nature  and  similarly  made  and  there  are  cross  roads  between  these 
two.  The  length  of  the  road  in  qu^ion  is  about  260  feet.  At  the  south  end 
it  joins  the  Qirgaon  Back  Road^  At  the  north  end  of  it  there  is  a  wall  and 
there  is  no  pa»i8agA  on  that  side,  It  is  an  admitted  Giot  that  on  the  original 
large  plot  the  public  had  no  right  of  accew  and  now  these  new  roads  that  are 
maile  are  meant  only  for  the  use  of  the  owners  of  the  building  on  either  side 
of  them  and  their  tenants  ;  the  public  at  large  have  no  right  of  access  to  them. 
"  The  said  Mathurabai  on  being  desirous  of  building  a  house  on  her  plot 
submitted  plans  and  specifications  to  the  Municipal  Commissioner  on  the  6th 
April  1905  as  required  by  section  337  of  the  Bombay  Municipal  Act.  The 
Municipal  Commissioner  while  disposing  of  the  plans  ami  specification  took 
among  others  the  following  objection, '  the  building  will  be  more  than  one  and 
a  half  Mines  the  width    oi  the  street  it  abuts  on.  ' 

*•  Notwithstanding  this  intimation  of  disapproval  the  defendant  continued 
the  erection  of  her  building  and  enacted  the  same  to  a  height  of  82  feet,  9  in- 
ches. Si>  a  requisition  under  Bye-law  40,  dated  16th  0<^tober  1905,  was  served 
upon  the  defentUnt  calling  upon  her  to  amend  the  work  done  by  her,  This 
requisition  being  ignored  the  present  prosecution  was  commenced. 

*'  The  point  of  law  that  arises  under  the  above  circumstances  is  : — 

•*  Whether  the  road  like  the  16  feet  wide  road  marke<l  *  proposed  road  * 
en  the  plati  att-iched  to  Exhibit  No.  1  and  also  on  the  block  plan  on  which  the 
defeudunt^s  building  nbut»,  which  has  buildings  on  either  side  of  it  but  over 
which  th"  public  have  or  had  no  right  of  passage  or  access  is  a  •  street '  within 
the  meaning  of  the  Bombay  Municipal  Act. 

"  A  number  of  authorities  have  been  cited  on  both  sides  which  appear  in 
the  note^  of  pr<vce<»dins[s.  Ir  is  contended  on  behalf  of  the  prosecution  that  sec- 
tion 3  (tD)  of  the  Bombay  Municipal  Act  III  of  1888,  is  uct  an  exhaustive 
definition  of  the  wor«l  '  street  *  but  it  i«  >%j\  extension  of  its  ordinary,  (lopulHr 
and  natural  meaning,  and  that  the  ordinary,  popular  and  niturale  nianingirapli- 
e<  t%  way  or  spacjo  luivinj/  hou-(5?<  more  or  I es>  contiguous  un  both  sideit,  and  that 
tliorefore  the  roal  in  questi<m  i!»  within  the  meaning  of  the  section.  Itis 
contended  on  behalf  of  the  defpnoe  that  '  -strct  *  conveys  a ti  idea  that  the 
public  o^ight  to  have  a  right  of  Hccesa  and  which  right  can  be  acquired  either 
hy  dedication  or  pre*«crij>Mon  :  whicth  \n  n  «t  the  cas^  h«»re.  It  \t^  ,<\m  ctuitended 
that  the  words  '  over'  which  the  public  hive  a  right  of  passage,  &o, '  show  that 
the  U^gislature  int^^nded  to  refer  to  street*  nver  which  the  public  hud  a  fx^ht  of 
way  inasmuch  as  even  the  extended  meaning  of  the  word  is  qualitied  by  »«iioh  a 
proviso. 

'*  I  submit  that  thp  road  in  question  is  a  '  street'  within  tho  meanioj^  of 
th*»  Bombay  Municipal  \cn.  The  word  street  *  is  to  he  taken  in  n.-*  ordinary, 
popular  and  natural  sen»e  as  denoting  a  ro  »d  vvay  having  or  luteudtHi  to  have 
buildings  on  either  side,  at  all  ev^^nts  on  onw  kids. 
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'<  Thd  fiibt  that  nuddl*  iM^oft  3  (it)^  ifkkt  is  on  ititerpretelioii  e1«iM/ 
Btteet  tno^uiie^  Ugi^^^tj,  &is,  Hrhich  wouH  »ot  ordtnarily  be  described  at  streeto* 
do68  nctt  prevent  the  irord  from  having  ite  oidinaiy,  popular  and  natural  sense. 
{Pound  V.  Plumstead  Board  ofWodea,  L.  &  7  Q.  R.  pages  192—195.)  The^ 
langtiage  of  the  definition  in  section  8,  clause  (tD)  is  made  to  include  certain 
other  things  but  it  does  not  exclude  that  whidi  independently  of  sfich  enact- 
koent  would  be  a  street.  Then  the  question  practically  resolves  itself  into  what 
the  otdinary^  popular  and  natural  meaning  of  the  word  'street'  is.  I  submit 
that  it  is  not  confined  to  streets  (»vet  which  the  ptiblic  have  acquired  a  rightr 
to  pass' or  repass  either  by  dedication  or  prescription.  (Vestry  of  St.  MaTy^ 
Idtngton  v.  Barrett,  L.  B  ,9  Q.  B.  283,  284  ;  and  Midland  Railway  Company 
V.  Watton,  L.  R.  17  Q.  B.  D.,  pages  39,  40  and  42.) 

'^In  this  case  there  is  a  larg^  block  of  land  in  the  middle  of  the  town.  U 
is  laid' oat  io  rows  of  houses  with  'ways'  between  them  opening  direct  into  a 
pubiio  street  at  one  end.  The  owners  and  occupiers  of  the^e  houses  are  taking 
advantage  of  the  public  roads  and  facilities  afforded  by  Municipal  Govern ment. 
I  submit  that  the  ^ways'  which  provide  access  to  these  houses  to  and  fr6m  the 
publU;  road  are  private  streets.  They  are  certainly  'wa/  in  a  oity  bounded  on 
each  side  by  houses  and  as  such  come  within  the  definition  of  'street'  in  the 
Imperial  Dictionary,  quoted  with  approval  by  Jessel  M.  R.  in  Taylor  v.  Corpora 
ation  of  Oldham,  L,  R.  4  Ch  D ,  page  408.  This  view  is  also  supported  by  a 
refererce  to  Stroud's  Judicial  Dictionary.  In  Oeorge  Robinaon  v.  The  Local 
Board  for  the  District  of  Barton  Eccles,  L.  R.  7  App.  Cas.  at  page  801,  Earl  of 
Selbotne,  L.  C,  said  :  'In  the  natural  and  popular  sense  of  the  word  street  I 
should  certainly  understand  a  roadway  with  buildings  on  each  side  (It  is  not» 
necessary  to  say  how  far  they  must  or  may  be  continuous  or  discontinuous)*. 
Obvious  mischief,  I  submit,  would  be  occasioned  if  such  'ways'  were  not  held 
to  be  streets. 

"  kalidas  V.  The  Municipality  ofDhandhuksk^  I.  L.  R.  6  Bom.  p.  686, 
find  Re  Qvlahdaa  Bhaida^t  I.  L.  R.  20  Bom.,  which  have  been  decided  uponthe 
definition  of  street  in  the  jJisirict  Municipal  Act  VI  of  1873,  and  which  have 
been  cited  by  the  defence  seem  to  oreate  some  doubt  and  difficulty,  but  at  the 
Bame  time  I  submit  that  they  are  distinguishable." 

At  the  commencement  of  arguments^  Mr.  Justice  Russell  suggested  that^ 
the  question  was  not  clearly  framed  by  the  Magistrate,  His  Lordship  therefore 
formulated  the  question  as  follows  : — > 

<' Whether  the  vacant  space  in  front  of  Mathurabai's  house  when  and  if 
laid  Obt  as  a  means  of  passage  with  houses  on  both  or  either  side  of  it  and  if 
\Xbed  an  such  by  the  occupiers  of  such  houses  and  not  by  the  public  generally 
will  constitute  a  'street'  within  the  meaning  of  the  City  of  Bombay  Municipal 
Act,  1888." 

Raited  (acting  Advocate. General)  instructed  by  UnimUaandPAirozshah, 
for  the  defendant :— We  contend  that  the  road  marked  "proposed  road"  is  noi 
«  "street'  within  the  meaning  of  the  City  of  Bombay  Municipal  Ast  (Bombay 
Act  III  of  lb88).  The  earliest  meaning  of  the  word  "street"  refers  to  ihe  sur&ce 
^{  the  ground  being  prepared  in  a  particular  manuet  and  the  vroti  has  not  los^ 
that  meaning.  Speiduag  from  a  historical  point  of  view  the  word  ^'street"  ia 
the  very  first  ibstanoe  meanft  a  made  road«  Here  the  *'  proposed  road  '*  will 
liot  be.  a  nuteel  uiiiess  it  is  made  into  a  road.  The  mere  fact  that  there  are 
hmittSB  ami  there  iA  a  space  between  them  will  not  make  it  a  street. 

The  n^xt  ^point  and  the  real  point  to  consider  is  whether  'street  '  ix^  th^ 
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x>irdiQaf^  ^ense  of  l!be  tierm  ifloes  not  ootitiot^  the  place  to  which  the  puhliq 
have  acce%8.  The  **  road  "  in  this  case  d^ea  not  cotne  within  the  definition  of 
the  word  '*  street  "  as  .given  in  section  3  (w)  of  the  City  of  Bombay  Muuicipal 
Act  (^Bombay  Act  IIC  X)f  1888).  Everything  which  is  included  iq  the  definition 
of  ''  street"  is  a  place  *'over  which  the  pul^lic  have  a  rif;ht  of  passage  or  access 
or  have  ipassed  and  had  access  uninterruptedly  for  a  period  of  twenty  years/' 

Counsel  cited  P^mnd  V.  Plumatead  Board  of  WorM^  ;  Vestry  of  St 
Mary,  Isliiigton  v.  i^m^ett(^) ;  Taylor  v.  Corporaiion  of  OldAttml^)  ;  Midkurul 
Baitway  ij&mpany  v.  Walton  (*);  Bobinton  v.Locfxl  Board  of  BarUm-EocUs^) 
Arter  v.  Vtstry  cf  ffammersmitk  i^)]  Queen  v.  Fullford  P) ;  Hail  v  Corpora- 
tion  of  BootU^)  ,  Galloway  v.  Mayor  and  Oonimonalty  of  London  P).  Bourk€ 
V,  Davis  (10). 

It  comes  down  to  this.  WiMt  is.  a  sl^eet  ?  Aocording-to  the  tyrdinary 
"connotation  of  the  term^  one  of  the  things  which  the  street  oonnetes  is  the 
place  to  which  the.  public  have  ^ccvss,  and  this  ingredient  is  abesent  in  the 
|)re8ent  case. 

Lowndee  (  inatmoted  by  Crawford,  Brawn  and  Co.  )  for  the  Municipal 
Commissioner  ; — The  definition  t)f  the  term  "  street  *  in  the  City  t)f  Bombay 
Municipal  Act  (  Bombay  Act  III  x>f  1888  )  is  not  exhaustive;  It  runR': — street 
"  includes/'  etc.  The  tact  that  the  term  **  includes  "  soiae  things  does  not  at 
«11  touch  the  ordinary  meaning  which  the  term  bears.  lb  is  made  to '  include  * 
in  Act.st  of  Legislature *oR'ly  for  conyeuienee  of  exprension.  The  Ace  defines 
'*  street,"  "  public  street  "  and  '•  private  street  '*  hide  by  side.  In  the  first 
the  term  "  includes"  is  used:  whereas  in  the  two  latter  terras  the  word 
"*'  weans  "  is  «bcd. 

What  is^he  ordinnry  meaning  lihat  is  assigned  to  the  word  "  street  "  ) 
Itisaroad  public  or  private  having  houses  continuous  or  diso<>ntinuous  on 
*oue  or  both  sides.  In  the  e4»mmon  use  '  street '  means  a  little  bit  of  ground 
in  front  of  one's  house.  It  does  not  necessarily  imply  publicity  :  and  it  is 
immaterial  whether  it  is  public  ofr  private.  Ordinarily,  it  means'  a  roadway 
within  town  limits  having  ^houses  at  leas^t  on  one  side  and  it  is  immaterial 
whether  it  is  public  or  privalte.  Is  there,  then,  anything  in  the  City  of  Bom- 
imy  Municipal  A(Ai  1888,  which  says  thutthe  ordinary  meaning  should  not  be 
4^ttacned  to  the  teem  "  street  ? 

Bjathss  was  fieard  in  reply. 

Russell,  J. :— This  is  a  special  case  stated  by  the  Acting  Fourth  Preside- 
ncy Ma^iMtrate,  Bmnbtiy,  but  iuasmvch  w  the  question  as  put  by  him  did  not 
-exactly  meet  the  case,  the  following  questien  was  formulated  by  the  Court 
with. the  consent  of  the  parties,  viz. — 

"  Whether  the  vacant  space  in  front  of  Mathoorabai's  house  when,  and 
if,  laid  out  as  a  means  of  passage  with  houses  on  both  slides  and  when,  and  if 
used  as  such4)y  the  occupiers  of  such  house,  and  not  by  the  .public  generally' 
will  ooiistitule  a  street  within  the  meaning «f  the  Bjmbo'  Muuicipal  Act  "^ 
<  Bombiy  Act  III  of  1888  ). 

The  fiicts  staled  shortly  are  as  follows  :-^ 

The  Municipal  Commissioner  for  Br>rabay  laid  a  cotnplurit  af^ainf»t  defen* 
^ant  Mathoorabai  for  an   offence  punishable  under  the    Building   uye-law   No. 

(1)  fl871)  L.  R.  7  Q.  B.  183,  192.  fi)  (1874)  L.  R.  9  Q.  B.  278.  (8)  (i876)  4  Ch.  D.  396.  408 

(4)  (1886)  17  Q.  B.  D.  80.     (5)  (1888)  8  App.  Cas.  798.    (6)  [1897]  1  Q.  B.  646 
^)  (I86i)  33  IL.  J.  M.  C  ,W2.  (8V  (1881)  44  U  T.  /N.  S.)  878.  <9)  (1965;  L.  R.  1  H.  L.  34,'  55 

(10)   (188^)  44  Ch.  D.  110. 
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42,  she  being  the  purohaier  of  %  plot  No.  15,  from  one  Tribfiotamlns  Mungaldaf 
It  nppeans  tliat  this  TribhoVatldat  owned  a  large  plot  of  ground  abutting  on  the 
south  8ide  of  tho  Qirgauui  Bacn  Road  and  about  two  years  ago  he  divided  this 
plot  into  19  small  plots  and  sold  them  to  difTt-rent  purchaners.  Each  purchaser 
entered  into  a  covenant  in  similar  terms^  mutatia  fiitUandis,  as  MathoombaL 
She  was  the  purchaser  of  plot  No.  15,  and  covenanted  with  the  vendor  as 
follows ; — 

'*  And  the  purchaser  doth  hereby  for  the  benefit  of  the  owners  and  ocoa* 
piprs  of  all  the  orher  plots  specified  on  the  said  plan  hereto  annexed,  covenant 
with  the  said  vendor  that  slie,  the  purchaser,  shall  not  build  upon  or  block 
in  any  way  whatever  and  leave  open  to  the  sky  such  portion  of  the  said 
piece  of  land  as  is  marked  as  the  *'  proposed  road  "  on  the  saifl  plan  hereto 
annexed,  and  which  contains  hj  admeasurement  54  square  yards  and 
66  hundreiiths  of  a  square  yard  but  f  hall  use  the  same  as  a  road  only  and 
shall  at  her  own  expense  prepare  and  pave  and  metal  and  otherwise  keep  the 
same  in  proper  repair  and  onier  and  shall  allow  the  owners  and  occupifers  for 
the  time  being  of  the  oth*)r  plots  specified  on  the  said  plan  and  their  agents  and 
cerv:ints  and  all  and  every  other  persons  or  person  for  the  benefit  and  advant- 
age of  such  owners  and  occupiers  full  and  free  right  and  liberty  from  time  to 
time  and  at  all  times  hereafter  at  bis  and  their  will  aiid  pleasure  by  night  and 
by  day  arid  for  all  purpottes  to  go,  return,  pass  and  repaM  with  or  without 
hurries,  carti«,  wagons  and  other  carriages  laden  or  unladen  and  aL^  te  drive 
CHttle  and  other  leasts  in,  through,  ami  over  the  said  road  to  and  from  the 
saiii  plot  No.  15."  The  words  ab«ive  t^et  out  '*  and  all  and  every  otiier  pennons 
or  {H»rson  tor  the  benefit  and  advantage  of  such  owners  and  m-cupiers  **  give  at 
all  events  a  limited  rii{ht  of  access  to  the  public  over  the  ro«id  nmiked,  altho- 
ugh we  are  told  that  the  ♦*  propised  road  '  is  to  be,  it  appears,  a  cxU  Jo  mc. 

M  ahoorabii  being  desirous  of  building  a  house  on  her  plot  No.  15. 
snHnibOed  plans  and  specifications  to  the  Miinicipfil  G^mmivsioner  in  April 
1905.  The  Mtmicipil  0«>mmiM8ioner  whil*?  dis|s>sing  of  the  plans  and  ^|>ecific- 
atious  took  amongst  others  the  following  objection  :  — 

"  That  the  buildi*ig  will  be  more  than  one  and  a  half  times  the  width  of 
the  street  it  abuts  on  **, 

The  propose*!  street  or  road  was  to  nm  in  front  of  Mathoorabai's  house 
and  was  to  have  h«»us/s  on  either  side  of  it.  But  th*$  public  were  to  have  no 
right  of  acce>'s  over  the  said  street  or  road.  Notwit4istandiug  the  itttimatiua 
of  HiH4p]>roval  by  the  Municipal  Com initisi oner, Mathoorabai  continued  her  house 
and  erected  it  to  the  height  of  32  feet  9  inches  ,  the  width  ofihe  proposed 
road  being  16  feet,  thi^  height  was  obviously  more  than  one  and  half  times 
the  width  of  the  street. 

Section  3  [  clauses  (w),  («)  and  (y)  ]  of  Bombay  Act  Itl  of  1888  provides 

as  follows : — 

*'  (te;)  '  Street '  includes  any  highway  and  any  causeway, bridge,  viaduct, 
arch,  road,  lane,  ft)otway,  square,  court,  alley  or  passage,  whether  a  thoroughfare 
or  not,  over  which  the  public  have  a  right  of  passage  or  access  or  have  ptissed 
and  had  access  uninterruptedly  for  a  period  of  twenty  years  ;  and  when  thera 
is  a  footway  as  well  as  ciiriage-way  in  any  street,  the  said  terfn  includes  both." 
(x)  •  Public  street  '  means  any  street  heretofore  levelled,  paved,  meta- 
lied,  channelled,  si^wered  or  repaired  by  the  Corimration,  and  any  street  which 
becomes  a  jublic  street  under  any  of  the  pri>vision«  of  tbi:>  Act." 
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*<  (y)  *  Pritaile  iitreet  *  means  %  (itreel  which  is  nob  a  public  stroeft/' 
The  main  queixtion  argued  bv  Mr.  Raikes  was  that  itia^tnuch  as  ths  publ- 
ic had  and  were  to  hate  no  right  of  access  over  the  "proi>OHC(i  road  or  street",  it 
did  not  fall  withiu  the  definition  of"*  street  "  as  above  set  forch. 

Mr.  Lowndes  for  the  Municipality  contended  on  the  other  hand  that  the 
word  ''  fltreet"  was  not  defined  by  clause  (w)  but  *  included  (  as  was  shown 
iby  the  use  of  the  word  *  includes  '  )  any  high-way  and  any  cause-way/'  etc,, 
•etc.  The  Acli  moreover  had  defined  *  public  street  "  and  '•  private  street  "  in 
clauses  (x)  and  (y)  by  using  the  word  **  means,  *'  for  these  clauses  say  '<  public 
street ''  means  §    §    §    §  und  '*  private  street  ^  means.  §    §    § 

Now,  firstly  it  ia  to  be  observed  that  ''  includes '"  is  a  phrase  of 
eztentdon,  and  not  of  restrictive  definition.  U  is  not  equivalent  to 
'^  means,  "  Tk$  Queen  v.  Kerehaw  W  ;  Tke  Qiiteen  v.  Hetfiiann  i^).  But 
as  said  by  Lord  Watson  : — "  '  include '  is  very  generally  used  in  inter- 
pretation clauses  in  order  to  enlarge  the  meanmg  of  the  words  or  phrases 
ooimrring  in  the  body  of  the  statute ;  and  when  it  is  so  used  these 
words  or  phrases  must  be  eonstrued  as  comprehending,  not  only  such  things 
as  they  signify  soeording  to  their  natural  import,  but  also  those  things  which 
the  interpretation  clause  declares  that  they  shall  include.  Bot  the  word  'include' 
is  susceptible  of  another  construction^  which  may  become  imperative,  if  the  c<m« 
text  of  the  Act  is  suffiMent  to  show  that  it  was  not  merely  employed  for  the  pur- 
pose of  adding  to  the  natural  significance  of  the  words  or  expression  defined.  It 
may  be  equivalent  to^meanand  indude*,  and  in  that  case  it  may  atTord  an 
exhaustive  explanation  of  the  meaning  which,  for  the  purpo^s  of  Act  must 
invariably  be  attached  to  these  words  or  expressions.**  Duwortk  v.  Commu- 
eionera  (^  etampsi^).  The  draftsman  of  the  Bombay  Municipal  Act  was  fully 
aware  of  the  difference  between  "include**  and  '^mean**,  and  we  are  of  opinion 
thai  he  used  the  word  ''include'*  in  the  above  clause  (w)  in  order  to  enlarge 
the  meaning  of  the  word  ''streetT  which,  having  before  him  the  example  of 
various  Judges  in  England,  he  was  careful  not  to  define.  From  this  it  follows 
that  the  word  ''streelT*  must  receive  the  ordinary  common  sense  interpretation 
which  (if  we  may  use  a  coUoqnial  ex^essiou)  would  be  put  upon  it  by  ''ehe 
man  in  the  street*. 

Before  however  dealing  witli  the  mnmerous  eases  which  were  cited  to  us 
as  to  the  meaning  to  be  pnt  on  the  word«  we  would  point  out  that  if  the  argu- 
ment of  the  Advocate  Qeneral  were  to  prevail,  the  definition  of  ^'private  screel** 
would  appear  to  be  a  contradiction  in  terms.  For  if  "street**  must  in  this  Act 
always  be  associated  with  ^'publieit/*  then  aa  street  could  be  private. 

That  this  is  tlie  right  eonttmetion  to  be  pot  upon  the  word  ''  street  *' 
by  itself,  appears  firom  the  following  eases :-— In  Bokineon  v.  Local  Board  of 
Barkm-EoeueM)  the  Barl  of  Selborne  L.  C,  at  page  801  in  dealing  with  the 
words  in  the  statute  ^^inoludes"  aad  "  shall  apply  to  and  include*,  says  as 
follows:— *' An  interpretation  olanse  of  this  kiad  IS  mot  meant  to  prevent  the 
word  receiving  its  ordinary^  popular,  and  natnral  oense  whenever  that  would 
be  pro{>erly  applicable;  but  to  enalUe  the  word  as  used  in  the  Act,  when  there 
is  nothing  ia  the  eoatext  or  the  subject  matter  to  the  contrary,  to  be  applied  to 
some  things  to  which   it  would  not   ordiaacify  be  api^icable.**    Again  he  says 

(page  801)  '*In  the  natural  and  popuhur  sense  of  the  word  'street' 

Ishould  certainly  understand  a  road«way  with  buildings  on    each  side  (it  is 

[1]    [1866]  6  E.  ft  B.  999al^  1007.      m  (ISW^tt  L.  J.U.  a  106  ;  4.  Q.  B.  D.  98i. 
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not  nec^smry  to  nay  bow  &rth^  miM,  brirriaf  beooiftifrdotnror  diflootitiniio^ 
Agitin  Jesiel  BL  B.  ia  7(^^  t.  Obv^xmieiOf^ cf  Oldham^i^myn :— ''The  defi* 
jnitton  of  4  'street/  is  thus  ImicI  down  in  the  Impsrial  B&otioaarjr :  'A  street  is 
properly  a  paved  wav  or  road  ;  bnt  in  Msage,  any  way  or  road  in  a  oity,  having^ 
houses  on  one  or  both  sides.'    Now,  tried  by  that  test,  thiais  a  street ; '  il  has^ 
houses  ou  both  sides  of  it,  and  therefore^  in  coaimoQ  parlanoe,  it  is  a^  street.  It 
in  really  a  street.    Supposing  that  were  wrong,  I  find  'street'  is  ta  indnde  'roa4 
and  thts  certainly  is  a  road**.    A|piin  iaBdbiniaan  v.  Loo(9t  Boo^rd  Barton^SecU9^ 
cited  $upra,LoTa  Blackburn  says,  page  §09,  that  "street"  In  the  ordijiary  and 
popular  sense  of  the  word,  was  a  bigh-way  with  bouses  on  each  side.    But .  ia 
the  case  of  Oarporation' of  PorUmovJth  v.  SithitkW  it  was  held  by  Birett  M.  B. 
that  the  word  "street^'  when  popularly  used  meant  ia  thorough&re  bounded  on 
Dne  or  both  sides  by  houses.    That  case  was   aiBrmed  in  the  Jfoj/or  sl^.,  of 
Port8motUh  v.  Smiih  9),  in  which  Lord  BlMkburin  delivered  the  first  opinion. 
He  did  not  take  objection  to  the  definition  above  given  by  Blrett  M.  B.   tf  ith 
regard  to  the  remark  of  Brett  M.  R.  above  ^oted  it  may  be   saic)  that  ""road* 
way    ought  th  have  been  the  word  be  should  have  used  instead  of  "thorough* 
fcre"  for  a  ouZ-de'^ao  is  a  **streetr^  and  may  be  a  "public  street^.  See  Souoh  v. 
Ea&t  London  Baikoay  Oompanyf^)  and  Davis  r.  Board  of  Works  for  Oresmvi- 
shlHsrioH^. 

With  regard  to  the  Bombay  oases  whic1\  were  cited,  viz,  Rcdidas  v.  The 
Manicipatity  of  Dkandhwka  (6)  it  need  only  be  remarked  (I)  that  the  court 
there  in  question  was  not  used  as  a  thorouf^hfare  but  only  as  a  means  of  access 
to  the  houses  which  surrounded  it  by  persons  who  had  business  with  the  house- 
holders^  (2)  no  reference  was  made  to  the  definition  of  "  street "  in  the 
Qomb'^y  District  MunicipU  Act  VI  of  1873  which  ^'  shall  include  .  .  •  , 
any  court,  ...  whether  a  thoroughfare  ox  not  ".  Similar  remarks  apply 
to  In  re  Qtdabdas  BhaidnLS^^  while  in  the  caseof  2%s  AhmeAabad  Municipal'' 
ity  V,  ManHal  UJsnath,{^)  in  the  issue  sent  down  involved  the  question  what 
constitutes  a  '^  public  street  **  within  tfhe  coatemplafcion  of  Bombay  Act  VI  of 
1873  ;  and  '*  public  street  "  had  not  been  defined  ia  that  Act  as  it  has  b^n 
in  the  Bombay  Sluaicipal  Act    1888, 

That  being  so,  we  have  come  to  the  conclusion  ahat  the  question  we  havii 
to  decide  as  formulated  by  us^  must  b&  answered  in  the  affiroiitive.    We- 
Would  moreover  w'ish  to  cite  the  very  apposite  p^ss^e  in  Taylor  v,  Cbrporah 
turn  of  Oldham,W  at  pa^  408.    Jessel  13.  EL  sayp  as  follows :— "The  owners  of 
these  private  Court's  and  alleys  are,  of  atl  people  in  the  worlds  the  n^oat  averse  to> 
laying  out  money  in  sanitary  works.    It  is  m  thesa  places  that  the  poor  live« 
the  very  people  who  suffer  most  from  the  want  of  sewerage  and  drainage^  which 
aie  so  reqtaarte  for  pabUo  heaftb.    It  is  in  be*  imaging  that  the  I^islature 
intended  to  exeept  eweh  pilaoes  ae  these  flrom  the  operation   of  the  Act  ?    1 
should  say  if  tba  Aet  wire  passed  for  anybody^  it  mtlst  have  been  meant  te^ 
inolude  these  owners  who^  isr  the  sake  ^f  gain  and    aqnirin^  hi|;h  rents  in 
yvoportion  tn  the  aoraal  val«e  of  the  wretched  tenements  they  allow  the  peos-to- 
oeoufqr,  negtetosdinary  fmd  necessaty  samitary  precautiens.    If  I  were  to  inter* 
pret  it  by  what  I  migbttUak  te  he  the  mind  of  the  Legislatuire^  I  should  sup-- 
fose  that  the  ftrst  people  t^be  induded  would  be  the  owners  of  these  crowded 
ooftirts  and  alleys,  overwbieh  th»  public  have  no  strict  ri^ts  whatever^  but 
which  are  intended  to  be  used  fot  the  dweHings  of  the  poer^  and  are  unprovided 

a)  &876)  4  Oh.  D.  896  ii4  p.  408.     (2>(1888^  13  Q.  B.  IX  1S4.    (^  <188j^  10  App.  Cm.  304. 


L)  (1876)  4  Oh.  D.  896  lit  p.  408.     (2)(1888^  13  Q.  B.  IX  184.    (^<188j^  lOApp.  Cm. 
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With  what,  according  to  modem  science)  is  known  to  be  absolutely  necessary  For' 
their  well-being." 

We  have  no  evidence  before  us  of  the  class  of  persons  who  are  to  occupy' 
Mathoorabai's  house,  but  whether  they  be  poor  or  welUto-do,  they  are  equally 

entitled  to  what  in  BomVay  is  "absolutely  necessary  for  their  well-being/* 
namely,  light  and  air,  as  for  many  purposes  the  Bombay  City  Ifunicipal  ikct 
is  a  Public  Health  Act. 

The  case  accordingly  will  be  remanded  to  the  Magistrate  to  be  dealt  with 
)!y  him  according  to  the  law  in  the  light  of  the  above  judgment.' ' 

Batty,  J.^I  have  nothing  to  add« 

R.    R. 
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Before  Mr.  JuiBtiee  Aston  and  Mr.  Jtotice  Beaman. 
EMPEROR  V.  KOTHU  valad  NAVALYA  BHIL .• 

OrtxBinal  Proofidure  Code  (Act  V  of  1898),  seciions  8S7,  888— Accomplice  — Pardon— Grant  o^ 
'  conditional  pardon — ^The  pardoned  aooonipUoe  giving  fall  and  true  story  of  the  crime,  but  re- 
iEaoting  it  ift  oroBs^examination  before  the  Sesoions  Conrt — Order  of  Sessions  Oourt  to  Com-' 
Itting  Magistrate  to  withdraw  the  pardon— Forfeiture  of  pardon— Trial  of  accused  for  th^ 
•offence — Commitment~-Oonviction  on  iiis  plea  of  guilty—Irregularity— Illegality— Practice, 
and  PcooedUrei 

.The  aoeosed  was  one  of  several  persons  accused  of  murder.  He  aooepted  a  tender  of  pardoa 
l^ade  to  him  b;  the  Conmiitting  Magistrate  on  the  conditions  set  out  ini^seotion  887  of  the  Crir 
x&lnal  Procedure  Code.  He  was  examined  as  a  witness  for  the  Grown  before  the  Committing  Ma- 
l^trate,  and  he  made  a  full  and  true  disclosure  of  the  whole  of  the  circumstances  within  his 
faowledge  relating  to  such  offence.  He  repeated  tbem  in  his  examination-in-ohief  before  the 
SessionsJttdge,  bu6  resiled  from  his  statements  in  cross-examination.  At  the  conclusion  of  the 
trial,  in  which  the  accomplices  were  convicted  of  murder,  the  Sessions  Judge  sent  the  pttrdone^ 
accomplice  in  custody  to  the  Oommitting  Mafftstra:te  with  an  order  direoting  that  he  should  be 
«&mmitied  for  trial  for  the  same  murder.  The  Magistrate  accordingly  withdrew  the  pardon  and 
«6mBiitlea  the  accused  to  the  Sessions  Court  to  take  his  trial  for  the  murder  aforesaid^  The( 
Sessions  Judge  isonvicted  the  accused  of  murder  on  what  was  discribed  as  his  plea  of  guilty  and 
was  sentenced  to  transportation    for  life.  On  appeal, 

S$ld,  by  AStbn,  J.,  thiU  the  Sessions  Judge  had  no  atthority  under  the  Code  of  Criminal 
Biooedur6  to  order  the  accttsed  $d  be  committed  tor  triid  for  the  murder  in  respect  ot  which  a- 
|»aidon  had  been  tendered ;  and  further,  that  the  accused's  trial  was  conducted  with  material 
uregularity  which  seriously  prejudiced  the  accused  and  occasioned  a  failure  of  justice. 

BM,  by  Beaman,  J.,  that  'the  Sessions  Judge,  who  presided  at  the  first  trial,  had  no  power 
if  make. the  order  purporting  to  have  been  under  section  889  of  the  Criminal  Procedure  Code,* 
ciiraoting  the  commitment  of  the  accused  on  the  ground  that  he  had  forfeited  bis  pardon  ;  and 
thmi  the  procedure  adopted  was  both  wrong  and  illegal. 

P0r  As^  /. — ^It  is  open  to  a  pardoned  accomplice,  if  placed  on  trial  as  au  accomDiice  who 
)M;/bf/aitf0(f  the  parddn  already  accepted  by  him,  to  plead  in  bar  of  trial  that  he  did  co:::':ly  with 
Hto  eonditidn  on  which  the  tender  of  pardon  was  made,  and  such  plea  in  bar  of  trial  would  have 
t6  be  (fone  into  and  decided  before  the  accused  is  called  on  to  enter  his  plea  in  defence  to  the 
clMkige  of  having  committed  the  offence  in  respect  of  which  the  pardon  was  tendered. 

SdclAbfr' 389*  o^ihe  Orhnin!^  Procedure  Code  does  not  enact  that  a  person  who  has  aocdpted 
#le<i0brof  pardon,  renders  himself  Uable  to  be  tried  for  the  offence  in  respect  of  which  pardo. 
WM  lenderel,  ilhe^hres  false  evidenoe  ;  what  the  section  says  is  that  he  renders  himself  fo  liab'^ 
(  or  forfeits  the  pardon)  if  l^  giving  false  evidence  he  has  not  complied  with  the  con  di  Men  o 
Whldh  IAm  tender  was^made. 

P#r  Biaman  J. : — At  the  termination  of  the  trial  in  which  the  pardon  waa  given,  the  ac- 
eanplioa  must  be'discbaived  by  the  court.  T^haa  if  so  advised,  the  Qrown  may  re-atrast  and 
proceed  against  him  for  the  offence  in  respect  of  which  he  was  given  a  conditional  pardon.  When 
pdt  ii^fonhis  trial  fot  that  offbnce,  he  may  plead^to  a  competent  Court  his  pardon,  in  bar.    And  ' 

'"         '  •  Criiainal  Appeal  ^o,  268  of  1906.  ' 
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that  is  a  plea  that  the  Court  would  be  bound  to  hear  and  decide  upon  before  going  farther  an4 
Cutting  him  on  his  defence.  In  deciding  it  the  Court  would  have  to  raise  the  Issues  whether  be 
had  or  had  not  complied  with  the  conditions  of  the  pardon,  whether  he  had  or  had  not  made  a 
lull  and  true  disclosure  of  the  whole  facts.  And  where  after  having  admittedly  done  that  he  had 
at  a  later  stage  tecanted,  that  recantation  amounted  to  giving  false  evidence  within  the  meaning 
of  section  889  of  the  Criminal  Procedure  Code,  and  worked  a  forfeiture  of  the  pardon. 

Appeal  from  ooaviction  and  sentence  reoorded  1^  B.  S.  Tipnis,  Sewdont 
Judge  of  Khandesh. 

The  fiu^  of  the  case  were  briefly  as  follows : 

One  Amiruddin  was  formerly  Earbhari  to  the  G^ieftain  of  Qanfjtha 
(  Chikii  )  Estate,  but  had  left  his  service  and  was  living  at  Bbaver  near  Talvada. 
He  was  murdered  on  the  night  of  the  4th  December  1904  and  for  a  long  time 
the  Police  were  without  a  satisfactory  clue.  At  last  Eothia  (the  present  acciuied) 
was  induced  by  the  promise  of  pardon  to  confess  that  he  in  company  with  one 
Qodia  Vanji  ted  five  others  haa  murdered  the  deceased. 

Eothia  was  accordingly  offered  under  section  337  of  the  Code  of  Crimin- 
al Procedure  (  Act  V  of  1898  )  a  full  pardon  by  the  Commiting  Magistrate,  on 
condition  of  his  giving  a  full  and  true  account  of  the  cii cumstances  within  his 
knowledgerelating to  the  offence. 

The  pardoned  man  (  Eothia  )  then  gave  what  appeared  to  have  been  a 
true  account  before  the  Magistrate  and  before  the  Sessions  Judge  but  when  cross* 
examined  in  the  Sessions  Court  he  stated  that  the  account  he  had  given  waa 
&lse  and  he  had  been  told  by  the  Police  to  give  it. 

The  Sessions  Judge  at  the  end  of  the  trials  which  resulted  in  the  oonvict- 
100  of  all  the  accused,  passed  an  order  under  section  339  of  the  Code  of  Criminal 
Procedure  (  Act  V  of  1898  )  ordering  Eothia  to  be  tied  for  the  murder,  and 
sent  him  to  the  Committing  Magistrate. 

The  Committing  Magistrate  revoked  the  pardon  tendered  to  the  accused 
and  held  proceedings  for  his  commitment. 

The  accused  admitted    before  the  Committing  Magistrate  that  he  first, 
gave  a  true  statement  and  then  declared  it  was  ficdse  ;  but  stated  that  he  waa 
told  to  do  so  by  the  pleader  for  the  defence. 

The  Magistrate  then  charged  the  accused  Eothia  with  committing  aa 
<>ffence  under  section  302  of  the  Indian  Penal  Code  (  Act  XLV  of  1860  )  and 
committed  him  for  trial  to  the  Sessions  Court. 

In  the  Sessions  Court  the  accused  pleaded  guilty  of  the  offence  of  mur* 
der.  The  learned  Sevens  Judge  convicted  the  accused  on  his  own  plea  of 
guilty  and  sentenced  him  to  suffer  transportation  for  life.  His  reasons  for 
accepting  the  plea  of  guilty  were  as  follows  : — 

<*  The  eaneeUation  of  the  pardon  once  granted  to  the  accused  was  within  the  authority 
of  the  Sessions  Court.  It  cannot  now  be  questioned,  nor  can  the  aconeed  escape  from  the  con* 
sequences  of  his  crime  by  pleading  that  he  forfeited  that  pardon  in  oonsequenoe  of  bad  adviot« 
In  any  case  it  is  not  an  extenuation  of  the  ofience. 

**  Perhi^  his  trial  for  giving  false  evidence  might  have  sui&oed  the  ends  of  lustioe,  mors 

cspeciaUy  asl  find  that  the  record  discloses  that  the  present  accused  took  a  subordinate  part  Iq 

the  muder,  aod  it  was  through  utter  foolishness  more  than  anything  else  that  he  forfeited  his 

pard   ♦  •' 

The  accused  appealed  to  the  High  Court  against  this  conviction  and 

eenten^ce. 

M.  M.  Karhhari  (  amieua   eurioe  )  for    the  accused  :— The   procedure 
adopted  by  the  Sessions  Judge  was  illegal.     He  had   no  power  to  send    the 
aecused  in  custody  to  the  Committing  Magistrate  or  to  detain  him  in    custody  • 
after  the  termination  of  the  trial    Section  337  clause  3^  Qfi^inal    Procedure 
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Code,  provides  that  the  accused  who  has  been  tendered  a  pardon  should  b«' 
tietained  in  oufltody  until  the  termination  of  the  trial.  Section  476  of  the 
Code  does  not  apply,  because  powers  under  that  section  are  only  to  be  exercised 
in  cases  of  those  offences  enumerated  in  section  195  of  the  Code. 

There  is  no  provision  in  the  Code  which  indicates  what  Court  is  comp* 
etent  to  forfeit  the  pardon,  under  section  339.  Generally  the  sanction  of  the 
High  Court  should  first  have  been  obtained  under  section  339,  clause  (3),  to 
show  that  the  approver  has  given  false  evidence  and  that  the  pardon  should 
therefore  stand  forfeited.  There  are  no  doubt  decided  cases  showing  that 
the  Court  granting  the  pardon  can  revoke  it,  but  the  words  used  in  section  339 
are  ''  by  giving  false  evidence,*'  and  not,  "  by  giving  evidence  which  in  the 
opinion  of  the  Court  tendering  the  pardon  is  false." 

Now  a  pardon  can  only  be  forfeited  if  the  approver  has  not  eomplied  with 
the  conditions  on  which  the  tender  of  pardon  was  made.  Mere  giving  false 
evidenoe  is  not  enough.  Here  the  accused  has  no  doubt  admitted  giving  false 
evidence  in  his  cross-examination^  but  this  is  not  enough  for  the  purposes  of 
sections  337  and  339.  Take  the  case  of  an  apurover  deliberately  making  a  state*^ 
meat  implicating  himself  as  well  as  the  orher  accused  perscms;  and  it  is  subse- 
quently  found  that  he  gave  false  evidence  in  order  to  screen  himself  or  some 
other  person  or  persons,  against  the  accused,  then  that  case  is  covered  by  secti- 
ons  337  and  339,  Reading  sections  339  and  337  together  we  see  that  if  the 
approver  by  wilfully  concealing  anything  essential  or  by  giving  false  evidence 
does  not  make  a  full  and  true  disclosure  of  the  whole  of  the  circumstances  within 
bis  knowledge  relative  to  the  offence,  &c,  he  forfeits  his  pardon  and  is  liable  for 
being  tried  for  the  principal  offence.  In  this  case  the  disclosure  made  by  the 
accused  before thecommitting Magistrate  and  in  his  examination-in-chief  is  relied 
upon  in  the  principal  case  ara  is  there  held  to  be  full  and  true,  and  all  that  the 
accused  is  charged  with  doing  is  that  he  withdrew  his  statement  in  his  cross- 
examination  before  the  Court  of  Sessions.  Now  apart  from  the  fact  of  his  being 
guilty  of  ffiving  fahse  evidence,  if  the  disclosure  is  believed  to  be  full  and  true 
then  I  submit  the  accused  does  not  forfeit  pardon.  Be  may  be  liable  to  be 
tried  for  giving  fiibe  evidenoe,  but  he  cannot  en  that  account  be  said  to  have 
forfeited  his  pardon  and  rendered  himself  liable  to  be  tried  for  the  principal 
offence. 

The  Oavemment  Pleader  for  the  Crown  :— The  withdrawal  of  the  par« 
don  should  be  made  under  section  389,  Criminal  Procedure  Code,  by 
the  Court  that  granted  it :  Qibeen- Empress  v.  ManickW  and  Queen-Empress 
V  RamasumiW.  After  the  termination  of  the  trial  in  which  the  present 
accused  was  an  approver,  the  accused  was  sent  to  the  Committing  Magistrate 
who  had  tendered  the  pardon.  The  pardon  was  withdrawn  by  the  proper  auth* 
ority,  vit'9  the  Magistrate  who  tendered  it,  and  hence  there  was  nu  bar  to  the 
trial  of  the  present  appellant. 

The  appellant  has  no  doubt  made  a  full  and  true  disclosure,  but  at  the 
same  time  he  has  given  evidence  in  his  criHM-f'xatiii nation  which  he  admitted 
to  be  false  and  hence  he  forfeits  the  pardon  under  section  339  of  tbe  Criminal 
Procedure  Code. 

AsTOX,  J. ;— The  appellant,  n  Bhil  named  Kothia  vaVad  Navalya,  wku 
^ne  of  the  persons  accused  of  murder  in  tho  case  ol  Kinfj- hlmi^nyi^  v.  Oodia 
and  6  others.  He  accepted  a  tender  of  pardon  made  to  hitn  by  the  Committi- 
ng Magistrate  on  the  conditions  set  out  in  section   837  of  the   CrimitPit    Pr<>c. 

(1)  (It^^Jlj  U  CaI.  49-i.  (2)  (ISOO)  24  Mad;  sIl 
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edure  Code  (  Acl  V  of  1898),  and  was  ezamuied  as  a  wiftneas  for  ihs  Odim 
at  the  trial  of  id$  aooomplioes  in  the  Sedsioaa  Court  of  Khandeah,  fot  an  offeuor 
()f  murder. 

At  the  trial  be.  aeoording  to  the  case  presented  by  the  learned  Qovern^ 
^ent  Pleader  for  the  Crown  in  the  appeal  now  before  na,  made  **  a  fall  and 
irue  dieolosure  of  the  whole  of  the  oircumstanoes  within  his  knowledge  relatite 
to  sucboSeDce,  and  to  every  other  person  coneerned,  whether  as  principal  or 
abettor,  in  the  commission  thereof  and  so  ba  bad  fully  oomplied  with  tha 
oonditdon  on  which  pard4>a  was.  tendered  and  accepted. 

The  Sessions    Judge  nevertheless,  at  the  conclusion  of  the    trial  of  the 
abovementioned  case  in   which    the  accomplices  were    convicted,  sent   the 

Erdoned  accomplice  Eothia  (  present  appellant  >  in  custody  to  the  Committing^ 
igistrate  with  an  order  directing  that  be  should  be  committed  for    trial  fo^ 
the  same  murder. 

This  order,  which  purports  to  have  been  made  under  section  839  of  tha^ 
Code  of  Criminal  Procedure/ was  made  because  this  pardoned  accomplice  ajfter 
ibifllling  the  statutory  conditions  on  which  the  tender  of  pardon  was  made  and 
aoo^ted,  had  on  a  later  date,  and  in  cross-examination  resiled  from  bis  state- 
ment made  in  examination -id-chief  having,  as  this  Bhil  approver  iJleged^ 
been  meanwhile  suborned  by  a  Nandurbar  Pleader. 

The  result  of  this  order  is  that  after  the  further  step  was  taken  of  getting: 
the  pardon  "  withdrawn  "  by  the  Magistrate  who  had  tendered  it,  this  appro^ 
ver  was  committed  to  the  Sessions  Court  to  take  his  trial  for  the  murder  afore  « 
said  ai;id  was  convicted  of  murder  on  what  is  described  as  his  plea  of  guilty  and 
^as  been  sentenced  to  transportation  for  life. 

Against  this  conviction  and  sentence  he  appeals  to  tbis  Court  and  bia 
main  ground  of  appeal  is  that  faith  has  not  been  kept  with  him,  because  alth* 
ough  it  is  t]ru9  th^t  he  did  under  evil  influence  give  folse  evidence  wbeo 
^oss-efapaiued,  he  had  in  fact  already  fulfilled  the  cmiditionB  on  whieb  her  bad 
accepted  the  tender  of  pardon. 

Under  section  337,  Criminal  Procedure  Cede,  a  conditionally  pardoned 
accomplice  if  not  on  bail  be  detained  in  custody  until  the  termination  of  the 
trial,  and  in  the  pr(>sent  appeal  the  authority  of  the  Sessions  Judge  to  order  a^ 
the  close  of  the  trial  such  approver  to  be  discharged  from  custody,  has  not  been 
questioned.  It  is,  I  think,  open  to  argument  whether  if  a  Sessions  Judge  is  of 
opinion  that  the  par<lon  has  become  forfeited,  be  has  not  also  authority  to 
order  a  conditionally  pardoned  accomplice  to  be  remanded  in  custody  trotil  tbe 
proper  autihority  has  had  reasonable  time  to  decide  whether  further  proceedings 
are  to  be  taken  against  him  from  the  stage  where  his  prosecution  was  tnterr* 
upted  by  the  tender  of  pardon.  But  the  learned  Qovernment  Pleader  has  not 
attempted  to  justify  the  Sessions  Judge  Mr.  Qidumars  order  directing  th^ 
prosecution  of  the  present  appellant,  an  order  purporting  to  be  made  under 
aection  339  but  for  which  that  section  gives  no  authority. 

It  Ms  however  be^u  contended  that  as  the  pardon  was  ^'withdrawn"  by  the 
proper  authority,  namely,  tho  Magistrate  who  tendered  it,  there  was  no  bar  to' 
the  trial  of  thepiegent  appelUnt  andthecasen  Queen^Empreasv.Manick  Chand^ 
ra  S'crlcarW  and  Qatcn^Empresa  v.  Ramasaml^)  were  cited  in  support  of  tbia 
contention. 

But  there  is  no  provision  in  any  of  the  sections  of  the  Code  for  cancelling,- 

(1)  (1897)  24  Gal.  492^  (2)  [1900]  24  ^d.  321« 
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mr  revoking,  or  withdtawiDg  a  paidon,  SectioD  339  of  the  earlier  Code  Act  X 
^f  1882  as  amended  by  Aet  V  of  1898  no  longer  contains  the  word  withdrawn. 
It  contemplates  a  pardon  being  forfeited  under  that  section,  but  neither  in  this 
"Section  nor  in  any  other  part  of  she  Code  is  it  enacted  that  the  forfeiture  of  a 
j>ardon  depends  upon  the  opinion  of  the  Judge  or  Magistrate  trying  a  case  in 
which  the  conditionally  pardoned  acoemplice  has  agreed  to  make  a  full  and  true 
disclosure. 

It  is  therefere  open  to  a  pardoned  accomplice,  if  placed  on  trial  as  an 
4iccompliee,  who  hna  forfeited  the  pardon  ahready  accepted  by  him,  to  plead  in 
bar  of  ferial  that  he  did  comply  with  the  condition  on  which  the  tender  of  pardon 
;was  made,  and  such  plea  in  bar  of  trial  would  have  to  be  gone  into  and  decided 
before  the  accused  is  called  on  to  enter  his  plea  in  defence  to  the  charge  ef 
liaving  commfiUed  the  offence  in  respect  of  ^wtuch  the  pardon  was  tendered. 

The  Sessions  Jvd^e<Mr.  Tipnis  ^,  who  convicted  the  appellant,  was 
therefore  doubly  wrobg  m  ruling  (1)  that ''  the  cancellation  of  the  pardon  onoe 
granted  to  the  accused  was  within  the  authority  of  the  Sessions  Court  "  and  (2) 
that  '<  it  cannot  aow  be  questioned  "*. 

The  record  ^hows^that  (he  position  of  the  appellant  was  not  explained  to 
him  as  to  this,  before  he  was  called  upon  to  make  his  plea  in  defence  and  was 
convictopi  of  the  murder  in  respect  of  which  a  pardon  had  been  tendered  oondi- 
tionaUy. 

The  first  paragraph  of  section  339,  Criminal  Prooedure  Code,  runs  as 
follows  : — ^*  Where  a  pardon  has  been  tendered  under  seccion  337  or  section 
SS6,  and  any  person  who  has  accepted  such  tender,  has,  either  by  wilfully  con* 
coaling  anything  essential  or  by  giving  false  evidence,  not  complied  with  the 
condition  on  which  the  tender  was  made,  he  be  tried  for  the  offence  in 
respect  of  which  the  pardon  was  so  tendered,  or  for  any  other  offenoe  of 
vhich  he  appears  to  have  been  guilty  in  ^nuecltion  with  the  same  matter," 

It  will  be  seen  that  this  section  does  not  enact,  that  a  person  who  has 
accepted  a  tender  of  pardon  renders  himself  liable  to  be  tried  for  the  offenoe 
in  respect*  of  which  pardon  was  tendered,  if  he  gives  false  evidence.  What 
the  section  -says  is  fehat  he  renders  himself  ee  tinble  (  or  forfeits  the  pardon  )  if 
by  giving  blse  evidence  be  has  aet  complied  with  the  condition  on  which  the 
tender  was  made. 

That  oondifeion  is  the  condition  set  out  in  section  337  and  the  learned 
Government  Pleader  has  very  falrly;^conceded  tka\  this  ^)ondition  had  been 
oomplied  with  before  the  appellant  gave  the  evidence  which  he  admitted  was 
felse. 

The  appellant  is  a  Bhil  and  the  Sesgions  Judge  bjfore  recording  hi* 
plea  M  a  plea  of  guilty  should  in  a  ca-^e  like  the  present  one  have  been  careful 
to  ascerfcam  whether  he  meant  to  admit  that  he  had  not  cotnj^icd  with  the 
condition  on  which  the  tender  Of  pnrdoa  was  made. 

It  was  not  disputed  at  the  hearing  that^  the  appellant  did*  comply  fully 
with  the  statutory  condition  before  he  gave  false  evidence  and  it  appears  to 
me  that  the  appellant  in  his  plea  at  trial  did  not  intend  to  admit  auythihg  to 
the  contrary. 

It  appears  for  the  reasons  already  stated  tliat  the  Sessions  Judge  hail 
no  authority  under  the  Code  to  order  ; he  present  apiieliant  to  be  Committed 
for  trial  for  the  uiutder  in  ie,**pegt  of  whicii  .VpuidvrU  hdJ  been  leiiuered,    and 
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further  thi?«  appMIant'fl  trial  wa^  canductod   with   materiar  irrefifularity   wBidtl 
'«eriou8iy  prejudiced  the  aocu^ed  and  has  occasioued  a  failure  of  justice. 

It  ifl  not  necessary  to  decide  in  thi^  appeal   whether  the  pardon    waii  ia 

the  above  circnmntanceM  forfeited,  it  is  sufficient  to  say  that  the  question  whe* 

ther  the  pardon  was  in  fact  forfeited  should  have  been  inquired  into*  and  decided 

at  the  trial  of  appellant  before  he  was  called  upon  to  plead  to  the  oharge    of 

.  murder. 

We  set  aside  the  conviction  and  sentence  and  direct  thai  appellaai  be 
discharged. 

Our  acknowledgments  are  due  to  Mr.  Earbhari  who  argued  the  ease  as 
amicus  curie  for  the  appellant. 

There  is  no  indication  in  the  record  whether  investigation  has  been  made 
into  the  charge  made  by  the  appellant  against  a  Nandurmir  pleader  of  suborn* 
'ing  evidence. 

BeamaN,  J, : — We  are  much  indebted  to  Mr.  Earbfiari  who  argued  €hiB 
appeal  as  amicus  curie.    The  quentions  arising  upon  sections  337,  339,  Crimi- 
nal Procedure  Ci-de,  as  to  the  proper  mode  of  procedure  when  an  accomplice  to 
whom  pardon  has  been  tendered  ha»  in  the  opinion  of  the  authorities  forfeited 
the  pardon  ,  are,  in  the  present  state  of  the  law,  of  some  complexity  and  impor- 
tance.   The  reported  decision^  to  which  reference  is  commonly  made  in  cases 
of  the  kind,  do  not  tend  to  throw  much  light  on  the  subject.    Doubtless  what 
is  discussed  and  has  been  the  occasion  of  Home  differences  of  opinion  in  most  of 
them,  is  due  to  the  wording  of  the  law  a»  it  Htood  before  it  was  amended  by  the 
present  Act.     Thus  the  proposition  for  which  there  is  plenty  of  authority  in  the 
case  law  that  the  proper  person  to  withdraw  a  pardon  is  the  person  who  tend* 
ered  it — a  proponitiou  which  is,  I  think,  answerable  for  a  good  deal  of  confusion 
of  thought,  might  have  once    been  appropriate  for  controversy,  but  hardly  is 
so  now.     Apart  from  the  fact  that  the  exinting  law  makes  no  mention  of  with* 
drawing  or  cancelling  a  pardon  at  all,   the   proposition  is  in   itself  disputable. 
For  to  Uike  a  simple  ca>e,  can  it  be  seriouf^ly  contended  that  were  a  Magistrate 
of  the  first  class  has  tendered  a  pardon,  and  where  the   accomplice    has  given 
evidence  in  the  Sessions  Court  which  the   presiding  Judge  believes  to  be  full 
and  true,  it  is  open,  notwithstanding  that  belief,  to  the  Magistrate  who  did  not 
hear  the  evidence  given  to  form  his  own  opinion  and   thereupon  to  withdraw 
thd  pardon  and  put  the  nccomplice  on  his  trial  for  the  principal  offence  ?    One 
difference  between  the   Madras  and  the  Bombay  High  Courts   pivots  apon  a 
point  with   which  I  am   not  now  directly   concerned.    And  a  great  deal  of 
judicial  interpretation  has  been  stripped  of  authority  and  rendered  obsolete  by 
the  change  of  language  in  the  Statute.     We  have   not  now  to    consider  what 
the  law  was  but  what  it  is.     And   the  law   contains  no  provision  whatever  for 
any  one  withdrawing,  revorking  or  cancelling  a  pardon.    It  does  not  ffo  beyond 
defining  the  manner  in  which  a  pardon  once   tendered  and   accepted   may  be 
forfeited.    Sections  337-338  lay  down  the  conditions  upon  which  and  the  officers 
b^  whom  a  pardon  may  be  tendered.    Then  if  the  accomplice  accepts  the  con* 
ditions  and  the  pirdon  is  given,  the  law  goes  on  to  say  that  bis  evidence  shall 
be  taken  and  that  he  shall  be  kept  in  custody  until  the  termination  of  the  case. 
If  the  case  ends  in  the  Sessions  Court,  the  Sessions  Judge  will  be   bound  to 
detain  him  till  it  is  finished  ;   no  longer  :  and    so  if  the  case  ends  in  the   High 
Court,  that  Omrt  wil!  have  to  detain  him  till  it  is  finished.  But  no  authority  is 
given  to  any  one  to  detain  him  an  hour  longer.  It  is  not  for  the  Judges  of  the 
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SeasioM'^r  the  High  Court  to  exeroise  a  discretion  in  the  nratter,  and   to  say. 
that  they  will  detain   him   in  order  that  further    protseediiigs    mtiy  be  taken 
against  him^  muob  le80,  of  cour8e|  to  direct  that  Much  proceediugH  be  instituted. 
Last^  the  law  states  how  the  p^trdon  may  be  forfeited.     Comparing  these  provi- 
BiouH,  -we  shall  see  that  a  pardon  is  otfered  upon   two  main  conditions,  first  that 
the  aooamplioe  shall  make  full,  second    true  disclosure  of  all   he  knows  about 
the  crime.   And  the  pardon  is  forfeited  by  his  failure  t<»  comply  with  these  two 
eonditionsin  two  corresponding  ways,  first    by  concealing  some  material  fact, 
that  is  to    say,  by  not  making  a  full  or  by  giving  false  evidence,  that  is^ 
by   not  making  a  tme    disclosure.    And  I  think  that    the  words  ^'  fiEtlsa 
evidence  "   must  be  read  subject  to   the   limitations   of  their    context,  aa 
defimng  one  of  the  modes  of  non-complianoe  with  the  conditions  of  the  pardon^ 
and  not  in  their  fullest  literal  sense.    It  is  plain  that  the  latter  could  not  have 
been  meant.    For  no  one  would  maintain  that  a  man  who  had  been   pardoned 
for  making  a  full  and  tme  disclosure  of  a  murder,   and  had   done  so.  and  a 
month  afterwards  had  given  false  evidence  in  an  assault  case,  had  thereby  for- 
feited his  pardon  and  rendered  himself  liable  to  be  tried  for  the  murder.    Look- 
ing at  the  section  in  that  wav  it  appears  to  me  open  to  very  real  doubt  whether 
^e  appellant  had  forfeited  his  pardon.    Most  assuredly  it  was  a  question  to  W 
enquired  into  in  a  proper  way  and  not  to  have  been  disposed  of  as  it  was  in. 
"the  Sessions  Court  which  tried  and  sentenced  him.    This  being  the  law,  what 
IS  to  be  done  where  a  {person  to  whom  pardon  has  been  given,  has  in  the  opi< 
nion  of  the  Crown  forfeited  it  ?    Brushing  aside  all  the  confusion  arising  from 
the  decisions  of  Courts  on  this  and  allied  subjects,  and  keeping  a  single  eye 
upon  what  the  law  saysi  the  answer  seems  to  be  plain.    At  the  termination  of 
the  trial  in  which  the  pardon  was  given,  the  accomplice  must  be  discharged  bjf 
the  Gonrt.    Then  if  so  advised,  the  Crown  may  re-arrest  and  proceed  against 
him  for  the  offence  in  respect  of  which  he  was  given  a  conditional    pardon. 
When  put  upon  his  trial  for  that  offence,  he  may  plead  to  a  competent  Court 
his  pardon,  in  bar.    And  that  is  a  plea  that  the  Court  would  be  bound  to  hear 
and  decide  upon  before  going  farther  and  putting  him  on  his  defence.    In 
deciding  it  the  Court  would  have  to  raise  the  issues  whether  he  had  or  had  not 
complied  with  the  conditions  of  the  pardon  ;  whether  he  had  or  had  not  made 
a  full  and  a  true  disclosure  of  the  whole  facts.    And  where,  as  in    the  present 
t»se,  after  having  admittedly  done  that,  he  had  at   a  later    stage  recanted, 
whether  that  recantation  amounted  to  giving  false  evidence    within  the  mean* 
ing  of  section  389  and  worked  a  forfeiture  of  the  pardon  ?    Such  questions,  it 
seems  to  me  plain,  would  have  to  be  enquired  into  and  answered  at  the  trial 
and  in  the  prssenoe  of  the  of  the  prisoner  ;   they  are  not  to  be  settled  by  an 
ex  parte  opinion  of  this  or  that  <^Bcer,   in  the    form  of  a  sanction  or  a  direo* 
«tion  to  the  police  or  to  anv  other  subordinate  Court  to  proceed  as  though  no 
pardon  had  been  given  and  accepted.    Had  this  procedure  been  followed  it  may 
very  well  be  doubted  whether  the  appellant  would  ever  have  been    put  on  his 
-trial  for  the  murder  at  all :  or  whether  if  he  had,  the  Sessions  Court  would  have 
held  that  his  pardon  had  been  forfeited.    But  the  procedure  that  was  adopted 
has  shut  him  out  of  all  possibility  of  these   advantages.    The  Sessions  Judge 
who  presided  over  the  first  trial,  made  an  order   purporting  to  have  been 
under  section  339  directing  the  commitment  of  the    appellant  on  the  ground 
that  he  had  forfeited    his  pardon.    Now  it  is  perfectly  plain  that  the  Judge 
had  no  power  to  make  any  such  order.    In  form  it  is  an  order   under  section 
476 ;  but  that  section  limits  the  ^Judge's  power  to  offences  of  a  special  kind, 
Among  which  it  is  hardly  necessary  to  say  murder  is  not  included.  By  making 
wch  an  order  professedly  uader  s^lion  338  tbe  Sessions  Judge  prejudged   the 
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qucrstion  whetlier  the  appellant  had  really  forfeited  hicr  pardon.'And'  thin  oonlA 
after  all  be  only^  as  far  as  he  was  oonoerned|  a  malter  of  opimoo.    He  believed 
that  the  aooomplioe  bad  given  false  evidenoe  within  the  meanings  of  seotion 
8t^9  ;  bvt  the  Court  which   had  to  try   him  for  the  murder  might     have 
thought   otherwise.     If  the    Sessions  Judge    had   formed   that  opinion  net 
upon  a  mere  oontradiotion,  but,  as  is  often  the  case,  on  the  general  nature  of 
the  testimony  given,  il  is  clear  that  when  the  pardon  was  pleaded   in   bar,   he 
would  have  been  liable  to  be  called  as  a  witness  to  state  the  erounds  of  his* 
•pinion  and  if  necessary  to  be  cross^zamined  upon  them.  Bnt  the  Court^whick 
tned  the   prisoner  when  he  was-re*arres(ed  and  sent  up  on  the    strength  of 
this  drder,  held  that  it  was  concluded  by  the  order  from|going  into  any  ^esti* 
on  of  the  kind.    This  shows  how  seriously  the  appellant  was    vreindioed   by 
the  procedure  (  a  procedure  which  in  my  opinion  was    wfionff  and  illegal  )  that 
was  adopted.    The  appellffdt  did  admittedly  make  a  full  and  true  dieolosure  of 
the  whole  fiu^ts,  and  it  was  only  at  a  kiter  stage  that  be  was  subwned^  as  he 
says,  in  a  weak  moment  to  recant.    Considering  that  bis  evidence  was  used 
and  relied  upon,  and  seems  to  have  been  the  main  ground  vpoo.  whicb  ti^ 
prisoners  in  the  first  trial  were  convicted,  il  may  well  be  denbted  whether 
Hhe  Crown  would    have  regarded  tiie  late  and  superfluous  retractation  of  that- 
evidenoe,  as  constituting  a  forfeiture  of  the  pardon,  bat  for  the  naavthorisied 
command  of  the  Judge.    As  to  that  however  we  da  not  feel  called  upbn  to 
express  any  opinion  now,  nor  upon  the  forther  question^  whether  dkould  the 
Grown  be  advised  to  pooeed  furtnev  against  the  appellant  a  eempetent  Court 
ilrould  hold  upon  all  tho  fiMts  that  the  pardon  had  been  forfeited*    It  is  suffici* 
ent  to  say  that  we  think  that  the  prsBoner  has  been  so  seriously  preiudieed  by 
tlie  procedure  followed,  that  we  ooght  to  set  aside  the  convictian  and  sentence^ 
Isaving  it  to  the  Crown,  if  so  advised,  to  institute  a  preseontieo  in  proper  t&im 
against  the  accused  appellant. 

KB. 
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Abkari  Aet  Madras— lousse.  8.84- 

Power  of  officer  in  one  Circle  io  arrest  ofieiid- 

ers  in  another. 

An  officer  of  the  Salt  and  Abkari  Departm- 
ent belongiug  to  CiYcl6  A«  ^received  certain 
information  and  entered  Girde  B,  and  nn^r 
flection  34  of  the  Madras  Abkad  Aot^  arrested 
an  offender  in  the  latter  circle.  The  Magistrate 
Who,  in  due  course,  tried  the  offender,  held 
that  the  officer's  powers  of  arrest  restricted  to 
his  own  cirde,  and  acquitted  the  accused,  thou- 
gh he  believed  the  prosecution  evidence  as  to 
an  offence  having  been  committed.  Upon  an 
appeal  bising  preferred  against  the  acquittsl. 

SM,  that  the  order  of  acquittal  was  Wfoqg 
and  must  be.  set  aside  :  also  thfit  thio  queation 
whether  the  ofi&cer  who  effected  the  asrest  was 
acting  within  or  beyond  bis  powers  in  makiug 
(heatr^estdidtibtafldcttbe  ^^dtioh  whether 
th»Kccused  was  or  was  not  guilty  of  the*offMMj^ 
with  whioli  4i»  Wtfs  ahiQigeA.  ^lEttasfSt&t  tL 
lUtatu  Eesigadu  26  Mod  HM.  £18 
.Abkari  Aet  (Madras)   4et  I  of 

1886  8.  66  (g>^"  Wash  "^"Matarials." 
'  A  liquid  mixtiiito  known  as  **  '«?a8fa,  "  tdnsi- 
itiag  of  jagger^r^ad  taabool  bark  and  p^oived 
Io  be  fit  for  distillatlon^'OoAstittttes  "materiais** 
lor  the  purpose  of  uanniaotilring  liquor  within 
/the  memiiii^  of  section  ^  4g7  of  *the  Abkari  Aot. 

Que^n— Emprofis  v.  GangiEiyya  24  Mad 
417.  77 

Abkari  Aot  (Madras)— A<ri;  I  of 

•188tS    S.  66  (b)— ^^'^"^^'^  ^^^  oonatitu- 
.  ting  an  act. 

By  section^  (d)  of  4ha  Ablwri  Aot  ^Madras), 
1866,  whoever,  being  the  holder  of  a  license  or 
.permit  granted  under  the  Aot,  **  does  any  .  act  \ 
in  breach  of  any  of  the  conditions  of  his 
license  or  permit  not  otherwise  provided  for  in 
this  Act  "  may  be  punished  with  fine  or 
imprisonment  or  with  both.  The  holder  of  a 
HioettSe  to  keep  a  shop  for  the  sale  of  toddy  havi- 
ng beon  convicted  for  filing  to  keep  his  shop 
•  opei^,  in  breach  .of  one  of  the  conditions  of 
tJUa  licence. 


Held>  that  even  if  the  licensee  was  under  an 
oUJgation  to  keep  open  his  shop<  which  did 
not  appear  to  be  the  oase  7,  an  omission  to  do 
sotdid  not  amount  to  an  act  in  breach  of  the 
conditions  o(  the  license  ;  and  that  the  convic- 
tion nmst  in  oonsecquenoe  be  Bet  Astde.Qne^Il* 
EtapresB  v.  Yenkatasami  Naida 
23  Mad.  220  .  ^®. 

Abetment— s^  ^""^^'^  P'oC  s6.286,' 

687  79 

AOCOmplioe— ^  Criminal  Pro  C.  to.  428 

(2)  687  187 

AOOOmpliee— ^«  ^^dence   Act   S.   114 

^)  SlT" 

AOOOTHplfOe  -^-See  Evidence  Act.  ss.  114,^ 
118  188 

j|;QI)ljg0(|j^BxMi^Bthm  of  See  Criminal 
Pro.C.B.343  315 

Appeal See   Criminal  ?ro  C.  ss.    196  (7), 

Mni99  8P0 

Jl^^p^l^l—^geelieWers  patent  art  Ifr      330; 

Appeal  on  jpafetsr-^^^  Q^a^i^A  ^no  o. 

ss.  418,  5^  %J9A, 

Assault— See  Penja  Code  s.  368^        SO4, 
Assessors— "S^o'  CHmli^l  Pijo.  Ci  88..  %^ 

(8),  309  888 

^gg(^gS0f  g^hbsence  of  See  Criminal  P.<i. 

ss.  286,  637  79^ 

Bail Jarisdiction  of  ^lg|i  Ootttt  penAnfe 

appeal  to  P.  C. 

A  person  was,  at  driminai  Sessions  -held  ill 
Madras,  convicted, of  certain  offences  and.  wt^r\ 
enced  to  imprisokimtilt  «nd  fine.    UppA  a .  cer- . 
tificate  being  granted  by  the  Adypcat^  GeneraJ 
under  section26  of  the  Iiettecs  P^n.t,^tb.eHigh 
oourt  reviewed  the  ,oonv^^n,and '  rodfi^  the 
.sentence.    The,  aocased  obtuned  IroiQ  the  Judi- 
cial Committer  of  the  Privy  Qounjiil  special  leave 
to  appeal,  and  also  applied  to  be   relaaaad  op;, 
bail,;  but  the  Judicial  Co^Imittee  at^refisctiljth^ 
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opinion  thftl  the  UUer  applioftUon  ilionld  be  de- 
cided by  the  MadrM  High  Court.  Upon  appli- 
•ation  being  made  aocordinglj  totheMadns 
High  Court. 

Aid,  tuat  the  High  Court  had  juriidiction 
to  mal^e  an  order  releasing  the  aocnied  on  bail 
pending  the  decision  of  the  PriTj  Council ;  and 
that  haying  regard  to  the  rule  laid  down  by 
the  Judicial  Committee  in  Ex  ParU  Camp' 
(  [  1897  ]  A.  C.  719  )  aa  to  the  circumitanoee 
•under  which  an  appeal  In  a  criminal  matter 
wtU  be  admitted  bj  the  PriTj  Council,  the  ac- 
ottied  ought  to  be  released  on  bail  in  the  present 
*^*®.  Queen-£mpres8  v.  Subrahmaaia 
Ayyar  24  Mad  161  49. 

Cattte  Trespan  Act  m.  2a,  22^*^ 

Criminal  P.  C.  s.  4  (0).  418 

Cattle  TretpaM  Act— Aet  I  <d 
1871,  B.  24— 

Certain  persons  had  been  fined  for  reseulng 
tettle  after  seisure  uuder  seotion-'lM'of  4he  Cat- 
tle Trespass  Act,  1871.  The  judgment  «oalain- 
ed  no  anding-^to  the  effect  that  the  iand  on 
which  the  cattle  had  been  seised  was  j^blio 
property  in  ohacge  of  the  Public  Works  depart- 
ment : 

EM,  that  the  oouTiction  must  be  set  uoide. 

and  the  case  remanded.    Qtreeil*Eaipr688  V 

Lakfhmaana  24.MaiL  31«  69 

COiaiCeS  Joinder  of— -ee  criminal  p.  0. 

ss.  232,  284.  419 

.Charges  miq*oiiider  of-«^  criminal 

Pro.C.8S.S8a,a86.  219 

^^hargeS,  "pUt^^  ^P  ^»  "^  criminal  Pro. 

-8. 196,  283  to  289.  281 

.Ckar^er  Aet  aee.  16  ^  ^^^^  p-  c 

8.147.  412 

^  188 

HM,  that  the  MHnmttment  that  was  made 
under  '  the  District  Magistrate's  order  was 
iuTalid  and  must 'be  set  aside.  Under  clause  4, 
of  section  435  it  was  not  competent  to  the 
Sistfiot  Magistrate  to  entertain  an  application 
for  the  commitment  being  ordered  when  the 
■  Sessions  Judge  had  refused  suoh  %a  order. 
^jjlor  couUl  he  act  ttio  tnoiu.    The  reason'  for  the 


prohibition  in  the  section  was  to  aToid  a  oan» 
fliot  between  the  orders  of  two  District  antho^ 
rities  hariog  co-ordinate  powers,  and ',  thai 
reason  applied  equally  to  cases  in  which  the 
the  authorities  acted  iuomoiu,  Kalimuitha 
t;.  Emperor  26  Had.  477.  2M 

Criminal  Fro.  0.    **   ^  see— Extradition 

Act  XXI  of  1879  ss.  4,  0.  288 

Criminal  PrO.^U.  a  4  (0)-see  Breach  of 

Contract  Act  ss.  1, 2.  Qg 

Criminal  Proeednre  Code  ><  ^  Mf 

and  the  cattle  Trespass  Act  I  of  1871,  ss.  -SO, 

SS— AppeaL 

By  section  '4  {v]  of  the  Code  of  Criminal 
Procedure,  the  word  *offeaoeMncludes  an  act  Iq 
respect  of  which  a  complaint  may  be  made  un- 
der section  SO  of  the  Cattle  Trespass  Act ;  and  a 
person  against  'whom  an  order  under  section  SS 
of  the  Cattle  4?respass  Aet  fs  made  is  a  "person 
oouTloted  oaa  4rial"  «nd  is  entitled  to  appeal 
under  section  407  of  theCode  of  Criminal  Proce- 
dure. PonnuMmi  Jn  the  matter  of  29 
Mad.  517.  418 

Criminal  Fro.^.  «•  m  W-m  Penai 

Code  s.  187.  244 

Criminal  Prooednre  Oode-^  i^^^— 

Appellate  Court  power  of. 
An acoused  personcannet  be  bound  over  to 
keep  the^peaoe^under  section  106  of  the  Code  of 
OHmlnal  Procedure  unless  he  is  oouTloted  of  an 
offence  of  which  a  breach  of  thepeaoe  Is  a  neces- 
sary ingredient  asd  unless  It  'is  found  that  a 
breach  of  the  peace  has  actually  occurred. 

An  appeal  Court  cannot  exercise  the  power 
under  the  section  when  the  aocused  has  not  been 
I  eonylot4!d'by  a  C<mrt  su6h  as  is  referred  to  in 
the  section.   Mttthia  Chetti  V.    Emperor 
29  Had.  190  409 

Crimixral  Prooednre  Code— ^^  ▼ 

of  1898,  8. 106 

'  Certain  accus^  were  convidted  of  theft,  df 
mischief  and  of  being  members  of  an  unlawful 
assembly.  "They  were  sebtenced  to  imprisonment 
and  were  further  required  to  give  security  to 
keep  the  peace.    There    was  no  finding   that  a 

breach  of  the  peace  had  been  committed  b j 
them. 

EM,  on  revision,  that  the  order  requiring 
them  to   give  security  for  keeping  the  .peace 
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^moMi  b*  Mfc  aside,  m  n6ne  of  the  offences  for 
^whieh  they  hftd  been  convicted  necessarily 
rinyolved  a  breach  of  the  peace. 

Whether  such  an  order  might  be  made  in  a 
•^«M6  in  which  a  person  is  not  accused  of  an 
<ioilenoe  involving  a  breach  of  the*  peace,  butt 

*  there  is  nevertheless  an  express  Adding  that  a 
'4>reach  has  been  oommltted.-^^^fMerjtfannoo 

:  Koran  KunhaiDad  i;.  Emperor  26  Mad 
46©  «M 

•  Criminali^o.  C  i-lOT'-^*  criminal 

Pro.  C.  ss.  Ua,  U8, 144, 146  8*8 

'^DriminAl  Frooedure  Ootle— Act  v 

of  1898,  ss.lia,  118, 144, 146— Discretion  tol 

proeeM  under  s.  107  or  ss.  144  and  145.         ! 

Where  a  notice  is  issued  under  section  113  ol! 

rthe  Code  of  QSriihinal  'Procedure  to  a  defendant 

to  show  caose^hy  he  should  not  give  security.. 

/to  be  of  good  ibehaviour  for  three  months*^  the 

Magistrate  has  no  power  to  order    security  i^. 

'4f»  given 'for  a  longer  period.  ] 

Where  a  defendant  is  fetund  by^^the  "M^gis^ 

irate  to  hi  in  possession  of.  land  about  whicl^ 

a  dispute  tMscurs,  the  Magistrate  vis  .not  bocmd 

-^Aot  under  sections  144aind  146,    but  has  a 

'  discretion  to  proceiBd  either  under  ^seetion  107 

or  under   sections  144  and  146  of  the  Obde. 

Belagal  Bamaoharlu  v.  Emperor    26 

Mad.  471  263 

^.Criminal  Troocidttre  Code— ^^^voi; 

1898,  s.  123— **8entence  of  imprisonment.'* 
When  a  person  is  committed  to  prison  under 
-Election  128  of  thovCJode  of  Criminal  Procedurci; 
for  failure  to  give  security  to  be  of  jfood.  behavii 

•  our,  he  is  not  undergoing  a  "sentence  of  impri-; 
sonment"  within  the  meaniug  of  section  •897  ^ 

'the Code.  Euiperor  V.  Muthukomaran  27' 
Mad.  5S5  ^&32 

Criminal  Proeedure'  Code— Act  W[ 
of  1808, 8. 144. 

An  order  passed  under  section   144  of  the 

*  €ode  of  Criminal  Procedure   directdd.-^a  person 
""(l)  not  to  interfere  with  the  managefment   of  a 

oertain  temple,  (2)  until  another  >perBOQ  shotild 
be  duly  evicted  from  the  managemenb  by  due 
eonrse  of  law  : 

HM,  that  the  first  portion  of  the  oi^or  -wmt 
-a  direction  to  "  abWain '  from  a  certain  ^act  *\ 
^•«ithin  the  mcaniQg>of  those  wo^ds  asmedS  idnl 


section  144  of  the  Code  of  Crimioil  PreceAnre; 
but  that  the  latter  |»ortion  contravened  the 
provisions  of  sub-section  (6}  of  that  sectbn  and 
that  to  that  extent  the  order  was  made  without 

juri8diction.BainanadhaD  Ohetci  t;,  Mura- 
gappa  Cbetti  24  Mad.  45.  88 

Cximinal  ^rooefdare  Codo— Act 

V  of  1898,  ••.  144,  487- 

On  petition  being  filed  in  the  Court  ef  a 
SubMvisional  First-class  Magistrate  setting 
out-'tliat -a  breach  of  the  peace  was  likely  to 
arise  from  the  simultaneous  use  of  a  oertain 
mosqsiabymembers  of  the  Hanifi  and  Shafi 
sects^e  Magistsate  passedAU  order  addressed 
to  tea  members,  who  were  named,  and  several 
others  of  the  Hanifi  sect,  and  to  three  members, 
who  were  named,  -and  several  others  of  the 
Shafi  sect.  The  order  concluded  as  follows:— "I 
do  OBderkhereby  that  the  following  order  should 
be  observed  in  regaed  to  the  entry  of  the  said 
mosgue'byv«ny  ofjrou  or  any  other  Mussalmans 
of  the  fianifi  and^Shafi  sects  for  a  period  of  two 
months  from  this  date  unless  in  the  meanwhile 
you  establish  your  right  in  a  Cefurt  of  oompetent 
civU  jurisdictleii. "  It  set  oat  five  periods,  of 
half  an  hour  each  during  .which  each  sect, 
respectively, 'might  enter  the  mosque  on  ordi- 
nary .days,,  and  two  periods  of  one  hour  each 

jiin  which,  each  sect  might>^enter  the  mosque 
on  otberrdays: 

Compensation :  "^  Criminal  Pro.  a  Mc. 
260  181 

^Jomvensation:^  Criminal  Pro.   C.S. 

aw  808 

OonqpensatiMl  eee^Crimlnal  Pro.   C  ss. 

250, 888^3)  280 

GompenBation-Notio«  *o  accused-Oriminal 

Pro.  C.J.  260. 

An  order  by  a  Magistrate  directing  payment 
otoompensation  ia  the  accused  ought  not  to.be 
setiaside  on  appeal  without  notice  to  the  accus- 
ed. It  will  also  be  safer  to  give  notice  to  the 
offioer'a|ipointed-4>y  the  Local  Government  re- 
ferred, to  in  section  422  of  the  Code  of  Crimi- 
nal Procedure.  Emperor  v.  Palaniappave- 
fan  iffUiid.  187  407 

.^mplaiBidismissal  of :  leecrimi- 

vioal  Pro.  C.  s.  203  74 

tJonfesaionofaco-aoensed .  •ceEvi- 

<^euce  Act  s.  80  rl 
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OonfSdSSiOli  .*  sde  Evfde<ice  Act  s.  S4    199 

Centradiotory     statements :    ^^ 

Penal  Code  s.  193  208 

CouncUsAct  1861,  24    A  25  Vict  ch. 

67  s.  43  :  see  Municipal  Act  (Madraft  Act  I  of 

1884)  8.  S41  14g 

Court  fees  Act  S.  31  :  see  criminal  Pro. 
C.  8.  645  g7 

Court  fees  Act  VII  of  1870  (^ 

amended  by  Act  XII  of  1891 )  teo.  S4  :  see 
stamp  Act  II  of  1899  «.  69  '     71) 

Criminal  Breacliof  Contract  Act 
— Act  Xm  of  1859,  w  1,  2-Chri. 

minai  Procedure  Code.— a  4  (o)— "  Offence." 
The  offence  created  by  the  Workmim's  Breach 
of  contract  Act  (XITIof  1859)  is  not  the  neglect 
or  refusal  of  the  workman  to  perform  his  oon- 
tract,  but  the  failure  on  his  part  to  comply  with 
an  order  made  by  the  Magistrate  directing  the 
workman  to  repay  the  mofiey  advanced  or  per- 
form thecontract.  EiDg-Emperor  V.  Takaai 
Nukayya«  24  Mad  H60,  98 

Criminal  Breach  of  Conteact  Act 

— XIII  of  1859,  swS 

An  employer  appMed  for  an  orderimder  so- 
«Ption  S  of  Act  Xin  of  1859»  aUegmg  that  a 
workman  had  reoeired  an  adnuioe  on  aoooont 
of  the  work  and  had  failed  to  perform  his  part 
of  the  contract.  Prior  to  lodging  the  oomplbi- 
nt,  the  employer  had  completed  the  work,  and 
he  claimed  an  order  for  the  repayment  of  the 
advance. 

HMf  that  no  oKler  could  W  made.  The 
section  only  implies  when  the  work  is  uncom- 
pleted when  the  complaint  is  made.  If  the 
work  has  been  completed  when  the  oomplaint 
is  made,  the  Magistrate  has  no  jnrisdietion 
Under  the  section,  though  the  employer  has  a 
remedy  against  the  workman  in  the  Oivil 
Courts. 

The  offence  created  by  the  act  is  not  the 
neglect  or  refusal  of  the  worlonan  to  perform 
his  contract  but  ihe  failure  of  the  workman  te 
opmply  with  an  order  made  by  the  Magistrate 
that  the  workman  should  repay  the  money 
advanced  or  perform  the  contract.  Anusoori 
•sSanyaBi  In  the  saatter  of  28  Mad 
37  363 


Criminal  Breacli  of  Contract  Aet^ 
— Act  Xmofl8C9,  $  2 

A  workman  agreed  in  writing  to  worit  f^r 
the  proprietors  of  an  estate  for  four  years  and 
one  month,  from  Ist  March  1899  to  Slst  Macch 
1903,  for  an  initial  advance  of  one  Rup«B;« 
which  was  not  to  be  repaid  till  aflfer  tlie  ezpif  • 
ation  of  the  agreement.  The  same  perBozi 
subsequently  obtained  an  advance  df  Rs.  10^  to 
iie  re<4mbursed  by  a  monthly  deduction  of  ett 
rupee  from  his  wagis  He  wozli^  tnm.  Jst 
March  1899  till  16th  September  1899  when  U 
ceased  to  work,  leaving,  in  all  a  sum  of  Rs«  5  to 
be  accounted  for  in  the  adjustment  of  the  toiai 
advance.  He  was  subsequently  charged  and. 
convicted  under  section  2  of  the  CriminaL 
Breach  of  Contract  Act  XIII  of  1859 : 

Held,  that  the  initial  advance  of  one  rupee^ 
was  not  money  advanced  on  account  of  work 
to  be  performed,  but  rather  a  loan  made  with- 
out interest  on  the  condition  that  the  workman 
woti]4  enter  into  a  contract  of  service  lor  the 
dnrishtion  of  the  loan  ;  and  that  the  Criminal 
Breach  of  Contract  Act,  1859,. was  ina^Hcable 
to  this  case  ; 

that,  with  reference  to  the  ten  rupees  to  bar  • 
repaid  out  of  wages,  the  Act  applied,  and  an, 
order  should  be  made  directing  the  workman^ 
to  work  until  the  expiration  of  the  term  of 
the  contract  on  account  of  which  this  sum  had 
been  advanced.  Tangi  Joghi  v.  flail  2» 
Mad203  18 

Criminal  FrOcednre  Code— ^«*  vt>f 

1898  (4)~Refu8al  by  Sessions  Judge  te  o6tti' 

mit  Subsequent    commitment  by  iHfttrict 

Magistrate— Legality. 

A  Second-class  Magistrate,  after  enquiri^ 
intaa  charge  of  murder,  discharged  tke  a^ooB^. 
A  revision  petition  waa  then  ^preseoled  te'lhe 
Sessions  Judge,  requesting  that  the  aoonspd 
might  be  committed  for  trial  at  the  Sessions. 
The  Sessions  Judge  dismissed  the  petition,  hold- 
ing that  the  Magistrate's  reasons  for  discharging 
the  accused  were  good.  At  a  subsequent  date,  tiie 
District  Magistrate  took  up  the  case  siio  snoiu 
and  directed  the  commitment  of  the  accused 
fon  trialat  the  Sessions.  Court  on  a  charge  of 
murder.  On  reference  being,  made  to  the  Hi|^ 
Court  for  orders. 
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UdUl,  tha*i  th*^  order  w«r  witbin  the  powers 
cnr.forrrd  1»y  e^ctio^i  144  "of  the^Crimiu&l  Pro- 
oednro  Code.  ' 

Ortflin  mcinboriiof  the  Han ifi  sect  having 
c^ntrnd  the  nioj^u^ in  dis|^ljedience  to  the  carder 
her<' in  before  referred  U).  they  were  char2<»d  under 
fiction  188  of  th«  Indian  Pennl  Code  "with 
di«ol>edienc«  to  ail  order  by  a  public  nervant 
Th'i  cAso  was  tried  by  the  Magiittrate  who  had 
passed  the  order  :    ' 

Held;  that  the  Magistrate  was  noi  competent* 
fco  tr«  thecaRe,  inasmuch  a^he had  made  che  order 
.under  seotibii  144.  Qujeii  Hiinprc&«t;.   Ab«l- 
iil'lu  S'lUeh  24.  Alii.).  2(52  66 

Crimiuftl  Procodure  Code  ^^  y  oi 
<•  i8uars..i4fl.  •    •    •  '  .    ,       ^• 

Inopil^  that  f(  >fagi8trato  may  have^juris- 
'  (diction  io  act  undor'^ction  14d  of  the  Code  of 
Crimioiil  Procedure,  he  must  be'  satisfied  from 
a  Policd  report,  or*  other  information,  that  a 
dinpato  likely  to  'Oause  a  braach  of  the  peace 
exists  <?oucjrning  any  land/ etc.  Where  there 
is  no  Police  report  tl;e  statement  of  interested 
parties  ought  to  bo  recei^\d  with  great  caution 
an4  ought  not  to  be  aptcd  Upon  unless  they  are 
corroborated  by  the  testimony  of  less  int  ir 
ested  persons'.  The  sp^sitc  party  also,  ought 
to  be  given  an.  opportunity  of  crossrexamining 
the  party .  making  subh  statements  before  the 
Mogistr^^t^  takes  any  aetion  on  them. 

Under  section  145  of  the  Code  of  Criminal 
Pyecedure,  a  party  who  is  required  by  a  preli- 
miuAry  ordor  to  attend  fit  the  !^fagistrate*8  Court 
is^tptitM  to  show  that  no 'dispute  likely  to 
cauee  «  breach  of  the  peace  exists  or  had  existed, 
And  it  is  not  open  to  such  M^strate  to  refuse 
to  receive  such  evidenpe  when  tendered.  Where 
the  ^lagistrate  refuses  to  receive  such  evidence, 
his  order  will  be  set  aside  as  having  been  passed 
without  jurisdiction. 

Per  DA  VIES,  J.  —A  Magistrate  aot9  ultra 
vires  in  oiubbing  together  disputes  relating  to  a 
large  number  of  viUagos  and  treating  them  as 
one.  Each  village  must  stand  on  its  own  footing 
and  the  Magistrate  should  satisfy  himself  that 
a  dispute  existed  in  respect  of  all  the  villages. 
He  should  ascertain,  as  regards  each  village, 
whieh  party  was  in  possession  at  the  date  of  the 
order  and  confirm  that  possession. 

The  object  of  Chapter  XIV  of  the  Code  of 
Ciiminal   Pn)cedttre  being  to  prooure  '  prompt 


.  action  to  avert  brraohes  of  the  peace,  the  L^s** 
la ture  could  not  have  contemplated  under  HuA 
chapter  wholesale  proceeding  in  regard  to  a 
large  number  of  villages  whieh,  if  the  proceidure 
above  f^tated  be  adopted,  would  entail  •  prolon- 
ged enquiry.  Sreoman  Kumara  Tirumar 
Ir.ija  }^aha<iur  Rajah  of  Karvetnagac 
V.  Sowcar  Lodd  Qoviod  To^s  29  Mmd. 
5(1 1  421 

Criminal  Frqcedure  Code — ^^^t  v  oi 

189^,  88. 146,  526". Transfer. 

A  ease  under  section  145  of  Criminal  Prooe* 

dtire  is  a  *'  orinlinid  case,  "  and  the  High  Court 

has  jurisdiction  to  transferit,  both  under  seoiioii 

i526  of  the  Code  of  Criminal  Procure  and  arti- 

'  ole  29   of   the    Letters   Patent.       AmDUga 

'r5?jnm<lani26Mad..l88  *^7 

Criminal  Frooedure  Coda— a«^  v  of 

1898,  s.  147.. 

The  enclosing  by  a  tenant  of  onltlvable  landf 
by  a  wall  instead  of  a  hedge  is  not  prima  facie 
an  interference  with  the  landlord's  rights  and 
ought  not  to  be  interfered  with  under  section 
147  of  the  Code  of  Crimiilal'  Procedure  by  a 
Magistrate,  being  a  matter  to  be  settkd  by  a 
Civil  Court.  In  such  cases,  if  a  breach  of  the. 
peace  is  anticipatedi  security  must  be  taken 
from  the  party  from  whom  Boch  breach  of  the 
peace  is  apprehended.  ' 

The  words  "  concerning  the  nse'of  land  *'  in 
section  147  of  the  Code  of  Criminal  Procedure 
cannot  be  qualified  and  the  section  construed 
as  if  it  contained  words  that  the  user  to  which 
the  dispute  relates  is  a  user  by  a  party  othec 
than  the  party  in    possession.  j^ruDachellam 

Chebtiar  v.    Chida    mbaram     Chef^ti 

29  Mad.  9T  886 

Criminal  Frocednre  Codo— Act  v  o( 

1898,  8.  147  -Charter  Act,  s.  15. 

Au  order  under  section  147  of  the  Codo  of 
Criminal  Procedure,  declaring  possession  to  be 
with  a  certain  person  ia  illegal  when  there  has 
been  no  enqniry  as  to  the  party  in  possessioi^ 
and  will  be  set  aside  under  section  15  of  th^ 
Charter  Act. 

A  dispute  as  to  the  right  to  ose  a  mosqn^ 
between  persons  claiming  to  be  entitled  to  ofB^ 
oiate  as  Kazi  therein  is  a  dispute  coming  withi4 
section  147  of  the  Code  of  Criminal  Pioceduzfjt 
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;KAder  Batoha  Vi  Kader  Batclia  ll<iwth- 
.an  29  Mad.  237  41' 

Criminal  Prooedare  Code-^^^^'  ^  of 

1898,  8.  148  [SJ 

An  award  of  costs  under  section  148  [8]  vt 
the  Cdde  of  Crimiual  Procedure  nU  juld.  in  the 
Usual  course,  t>e  oontemporouoous  with  the  de- 
cision of  the  main  question.  Whcr^i  however, 
circumstances  require  the  postpoucmcnb  of  tbo 
award  of  costs,  it  should  be  made  within  a  rea- 
sonable time  after  the  disposal  of  tha  prineipul 
subject  of  the  proceeding,  iu  the  prcricuce  of 
both  parties.  Vythiaiiada  Taiiibiraii  v. 
Mayand)  Chetty  2D  Mml,  37:).  416 
Criminal  Pro  C—  »•  i«^   ic2.    hcc 

renal  Code  s.  182  ^  g  q 

Criminal  Frooednre  Code— Act  V 

of  1808,  8«  161— w-  A7U,   17U,  and  187  ol 
the  Penal  Code. 

A  jrefusal  to  answer  questions  asked  by  a  Po- 
lice officer  under  section  101  of  the  Cv^do  of  Cri- 
minal  Procedure  is  not  punifhable  Uiidor  sitction 
1T6,  17U,  and  187  of  the  Indian  Peiml    (Wc.  - 

Queeii-Eijiiiretw  v.  S4iikwruliiig»4   Kuiit: 

23  Mad.  544  ^^^ 

^Criminal  Fro.~c.  s.  igi.  see  p«nai  codo 

8.  m  381 

Criminal  Procedure— Act  V    of 

1898^  8    195— ^^^i'^^^u  for  prosecution. 

A  Sosaions  Court  when  granting  saHction  to 
prosecute  under  section  19«  of  the  Code  of 
jOriminal  Procedure  ehould  so  frame  the  proce- 
edings before  it  as  to  enable  the  High  Coart  to 
Wisfy  itself  from  the  record fvhether  the  appli- 
cation  for  sanction  has  been  proped^*  granted 
or  not.  Although  notice  is  not  invariably 
necessary  in  cases  under  the  section  referred  to, 
tj^e  grant  of  an  order  aancttouing  prosecution 
\i  a  judicial  act,  and  there  may  ^  circumstau- 
c98--(such  as  in  those  cases  in  which  there  has 
Wn  a  difference  of  opinion  as  to  the  desirability 
for  granting  sanction)— in  which  a  proper 
idiscretion  cannot  be  said  to  have  been  exeooised 
unless  the  persons  sought  to  be  prosecuted 
Jiive  been  given  an  opportunity  to  be  heard. 

An  order  of  a  Sessions  Judge,  sanctioning  a 
profeecntion,  containing  nothing  from  wliich 
4he  High  Court  could  conclude  that  he  Lad 
directed  his  mind  to  the  real  question  ia  bucIi 


cases,  uamul;',  whdtlier  thora  wis  t  pfinutfack 
«*an«  Oil  whid.i  a  prusecutiuu  tfollld  be  innti.uutl 
•vHh  a  fail'  eii.t  ice  of  tfUCoeas,  the  Htt^  Coort 
revukod  the  ^^Mou,  PiUMjr4|»i»*i  Jii^lri  C. 
SubUi  ba.-lr.  23  Uai.  210  t4 

Crluii  lal  Fuc  dure   Codo-«jlot 

VotiJ85   b.  1^6— ^*»-'"*i  LuJ..  *.iji»^ 

.ipidciuic  l>iocui>ctt  Ail  -  Act  Ul  of  18U7. 

Cei'tuiii  pj/»ous  wurc    cbat'giMi  with    hanog 

Uttubwycd  ai»uidcr  irruuiulguted  by  <rM%t!rtiui«oi 

indor  Ihc  Epldoniic  iJifeo  seti  Aat  «1U  of   liLTj. 

lud  Wcro  aciidiblcd  uii  tlie  giuund  thai  the 
i)i-osccuiijn  required,  uiid  »•  seciiuti  Iy5    of  ibo 

jodc  oi  Criuiinal  I'rucoduri-,  the  previun>  j»3i.c- 
^ion  of  the  pubJie  servant  who  had  pfumul- 
.(ated  th  J  order.  Sanction  had.  r«  f»ct,  bt^  n 
;;ranted  by  the  Chuiniimi  tif  the  MunicipiiiiiT  :ri 
which  the  order  wa*  dixob  -ved,  bnt  the  ilayi- 
s^rnte  held  that  such  Chairman  was  not  the 
public  servant  who  bud  prcnnnlgnti  d  t\w  oidrr, 
and  that  it  wan  not  showu  that  he  hud  boua 
Hpeciully  euipoNKTered  to  grant  Uie  tuuiciiuu  ; 

JleUl,  that  the  order  of  acfjuittikl  wa  wroii;;. 
rnaMnmeh  as  the  order  in  qu^'^-tion  hjid  ht-n 
promul><Htcd  by  (tovernnient  and  iitii  arn  pitWic 
servant,  no    sanctiiHi    wum   ri-qiired.    Qnt^tMi- 

Eiii|»rf*^«i  V  S  iiUi  24  M  al  7C  Ht 

Criminal  Frocedcre  Code— Act  V 

of  ^893,    8     lkl6 — •^^"(-'•^ion  lu  prosecute 

A  Tah:iilaar,  when  holding  nu  enquiry  lui  iv 
whether  a  transfer  of  nauien  in  a  land  rej«i.u  r 
should  be  made  or  iiot^  ia  a  lt«venue  Cuort ; 
and  before  a  party  to  any  proceeding  in  ^.u^h  4 
Court  can  be  prosecuted  for  an  offence  reftm-d 
to  in  section  1U5  (c)  of  the  Code  of  i  rimiuJil 
Procedure,  sanction  Khould  be  obtained  Q^,^  .,, 

Emprcbs  v.  Muuda  Shetti    24   ilwl. 
121.  ay 

Criminal  Procedure    Code- Act 
Vof  1898,  s  lb6--^^i]ction 

A  person  whose  prosecution  had  been  sanc- 
tioned by  a  Sub-Magistrate  petitioned  the  S^v*- 
cial  Assistant  Magistrate  for  it*  revocation.  Tlie 
Special  Assistant  Magistrate  declined  to  inter- 
fere  on  the  ground  that  as  tho  Suli-iTagistiate 
had  had  judicial  evidence  before  him  and  Lad 
also  held  the  necessary  enquiry  before  granting 
sanction,  the  necessary  conditions  had  been 
fulfilled  and  it  was  not  for  him  at  (hat  sU$c,  t» 


Digitized  by 


Google 


VXVBt  (Mttd ) 


miirp  the  tunetions  of  a  coust  trying  the  petUi* 
oner  for  the  ofleuoe  i 

held^  that  it  is  the  duty  of  the  authority 
l^ivitig  sanotioa  or  upholding  it,  under  section 
V95,  to  go  into  the  merits  of  the  application  for 
saaetion,  with  reference  to  the  evidence  before 
it,  vfhlcti  is  relied  on  as  justifying  the  according 
of  sanction.  Unless  there  is  sufficient  jriwki /a«ie 
•vidL'uce  and  a  reasonable  probability  of  convic- 
tion, th«)  Court  giving  the  sanction  or  upholding 
H  will  not  bo  properly  exercising  the  discretion 

vested  in  it  by  law.— {are  Partee  Kunh'un- 
iiied26  Mnd  no  £16 

Critninal  Procedure  Code— Act  v  of 

18i>8,  s,  11*5— sanction  propriety  of. 

Where  sanction  has  been  accorded  under 
section  196  of  the  Criminal  Procedure  Code  by 
«  competent  Court  and  a  prosecution  Isinstitut- 
cd  in  pun4U;ince  thereof,  it  is  not  competent  to 
the  Court  which  is  trying  the  case  to  question 
iliii  propriety  or  legality  of  the  sanction  in  resp- 
ect of  au  offence  of  the  kind  mentioned  in  sec- 
tion 195,  vVich  is  alleged  to  have  beon  comm- 
itted in  any  proceeding  iu  the  Court  by  whicU 
the  sanction  was  granted.— Paohai  Ammal. 
2    Mad  184  2^8 

Cri.ninal  Procedure  Code-Act  v  of 

189S.  8  196— Sand  io  i— Computation  of  the 
period  of  eiz  fiaonths. 

The  pariod  of  six  months  during  which  sanc- 
tion io  prosecute  remains  in  foroe  under  section 
196  ($^  «<  the  Code  of  Ccinunal  Procedure  is 
to  be  commuted  from  the  date  of  the  original 
order  granting  sanction  and  not  from  that  of  a 
final  order  of  an  AppalUte    Court  declining  to 

revoke  it.— Iq  re  MuthuKudam  Filial  26 
Mad,  190  829 

Criniiutl  Procedure  Code— ^«t  v  of 

i8»ii.  l9o  -lijgi*li<iy  of  sanction. 

Application  was  made  to  a  Second-class  Ma- 
gistrate far  sanction  to  prosecute  a  persoa  on 
a  phargt*  of  ab  Jtment  of  giving  false  evidence 
in  a  judicial  i)roceediug.  The  Magistrate  held 
an  enquirf  and  examined  three  witnessea,  and 
than  r«fus3d  to  accord  samctioa.  Application 
was  then  madj  to  the  Sub-Divisional  Magistr- 
ate, who  granted  sanction.  In  doing  so,  he  did 
not  hold  that  a  prima  facie  case  had  been  made 
«ut,  or  that  thara  was  a  probability  of  securing 
la  ocmTiotion,    Hi  expressed   the  viow  that  it 


was  essential  that  the  truth  of  the  matter  should 
be  throsbed  out  and,  foi  tl|at  rwkson,  sanctioned 
the  pro:iocdtion  as  that  appeared  to  be  the 
only  course  by  which  it  could  be  decided  whe- 
ther  or  no  tUo  very  serious  offence  charged  hei 
been  committed. 

Jield^  that  this  was  no  ground  for  granting 
sanction,  or  for  setting  aside  the  order  of  the 
S«cond-cUss  Magutrate  refusing  sanction. 
Veiikiitesrt  Ayyaiigir  20  Ma  1.l93,..28i 
Criminal  Procedure  Code— A°*^vof 

IflOS,    s.  l'.).'>  (b)  -  ^^anc  .ion   Application    for 

extension  of  time—'*  ir.x>d  cause. 

Sanction  was  accord  .-d  for  a  prosecution,  And 
an  appeal  was  preferred  against  the  order, 
which  was  not  disposed  of  until  after  the  exp- 
iration of  six  months  from  the  date  of  the 
ordor.  Upon  an  application  biing  made  for  an 
exttuaion  of  timo  for  the  prosecution  of  the 
accused. 

UM,  that  good  cause  had  been  shown  for 
the  extension. /^}iru|»pi lilt  Servagarati  t;. 
Smiia  0  undeii  2(i  Mad  480  267 

Criminal  Procedure   Code— ^ckv 

of  1898,  s.  196  (b)— Power  of  suparior  Court 

to  revoke  sanction  after  complaint  lodged. 

P  obtained  naiietlon  from  a  Stationary  Sub- 
Mat^istrate  t »  pros  cntc  8  persons  for  offences 
und.T  sections  211  and  198,  Indian  Penal  Code, 
alleged  to  have  been  committed  before  that 
Magistrate.  P  did  not  prefer  any  complaint  iu 
pursuance  of  the  sanction,  but  the  iwlice,  relying 
on  it,  preferred  a  charge  sheet  to  the  Joint  Ma- 
gistrate against  the  accused  in  respect  of  the 
alleged  offence  under  section  211.  The  Joint 
Magistrate  struck  the  case  off  his  file,  giving  as 
his  reason  for  so  doing  that  he  sno  nuttu  quash- 
ed the  Sub- Magistrate's  sanction  under  seetion 
195  (b)  of  the  Code  ol  Criminal  Procedure: 

Held,  that  the  Joint  Magistrate's  action  ia 
striking  the  case  off  his  file  was  legal  and 
,  proper,  though  the  reason  given  by  him  for  so 
doing  was  erroneous  and  his  aet  in  quashing  the 
sanction  ullra  vires.  A  Joint  Magistrate  tho- 
ugh authorized  under  section  407  C^  to  entertain 
appeals  preferredby  persons  convicted  on  a  triai 
by  the  Stationary  Magistrate  is  not  the  Court 
to  which  appeals  from  Uie  Court  of  the  Statio- 
nary Magistrate  ordinarily  lie,  ffithio  the 
meaning  of  section  195  (7).  The  C*.firt  to  which 
the  Court   of    the   Stationary  Magistrate   is. 
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'Within  the  meftnittg  of. •flotion  196(0)  and  (7?, 
isubordiuftte  is  that  o(  the  District  Muj^* 
strate.  The  Joint  Magistrate  oould  uot, 
therefore,  revoke  the  auction  ^  given  by 
the  Stationary  Sub^Magistratc,  the  Dis- 
trict Magiitrate  alond  having  the  power  to 
revoke  or  grant  a  sanotion  given  or  refused  by 
the  Stationary  SubrMagiitrate.  Nor  was  it 
copipeteAt  to  a  pistrict  Magistrate,  under  eeotion 
407,  to  direct  that  applications  for  revoking  or 
granting  a  sanotfion  given  or  refuse^  by  a  Sub- 
Magistrate  may  be  ppespnted  to  the  Joint  Ma- 
gistrate. 

•  Whether  the  Court  authorize^  tp  exercise 
suob  a  power  under  subrsection  (6),f?an  exercise 
it  8U0  rnotu,  as  if  it  were  a  Court  of  revision, 
■where  no  application  has  been  made  to  if  either 
to  give  a  sanction  which  ha%  been  refused  or  to 
revoke  a  sanction  yfhioh  ha^i^een  given— 9Ma»rc. 

The  course  pursued  by  the  police  in  aeuding 
a  police  report  in  respeqt  of  the  offence  wai  con- 
trary to  Iftw  ;  but  wi^ether,  on  the  strength  ol 
the  sanction  accorded  to  P,  a  pblice  offioer  o^ 
oth'er  stranger  Height  l^i^ve  preferf^d  a  couipiaiui 
against  S.  —(Quaere.  .  . 

The  mere  fact  th^t  a  complajpt  has  b^n 
mskde,  in  pursuance  of  sanption,  w)H  be  no  bar 
to  a  Court  competent  under  sub-sectiou  [CJ  to 
deal  with  an  applioation  for  revoking  such  san. 
otion,  entertaining  puch  application  f^nd  dispos- 
ing of  it  according  ^  law,  even  if  the  complaint 
in  pursuance  ojf  the  sancfion  has  been  preferred 
to  itself.    i„  ^ije^  matter  of  Subbiunmn 

Crimwal    Proipedure   Code— Api 

V  of  1898,  8   196  (4)— Sanption. 

Clause  (4)  of  section  196  of  the  Code  of 
Criminal  Procedure  appiies  onjy  to  cases  in 
which,  at  the  time  of  granting  sanction  to 
prosequte,  the  offender  is  uncertain  or  unknown. 
Where  there  is  no  doubt  as  tq  whom  tl^e  prose- 
puUon  is  to  be  directed  against,  the  offender 
should  1^3  niHuqd.  John  Martin  Sequeim 
v.'Luja  Bfti  25  Mad.  Q71  JSS 

Crimmal  ProQcduye  Code— Act  v  of 

1898,89.195  [7],  407  [2] -Appeal. 

A  Magistrate  who  has  been  directed  and  em- 
powered  to  hear  appeals  under  the  provisions  of 
iwotion  407  (2)  of  the  Ccjde  of  Criminal  Prooe- 
«ftr^  .is  i^ot  the  V«Coqrt  to  which  iv^peaja  ordi- 


narily  lie**  within  the  nvanitig  and  for  the  ptir-i 
po8M  of  5Motion  106  j7}  ot  the  Codt*.     |iSVKsos, 
J.,  dissenting).   Er«mi,%  V.iniir  v   tiiifirnr 
^'5  Mi<f.  (\n(i  3  0 

Criminal  Proco'lurc  Code— Act  Voc 

1898,  «8.  195,  19G,  197,  2l5,  486-  Sanction- 
Notice  to  aoca-wd-  Relercno^  to  Hij^  i^^n 
—  Ilevihi   I  ..  p.iwtrs. 

Section  2r5  of  the  Code  of  Crimiirnl  Proce- 
dure is  not  appticftbletoa  case  in  whioi  a  codj- 
mitmcnt  In  {jnisti^n  has  not  Ur»»ii  made  .  undvr 
any  one  of  t||.^  foifr  sections  therein  ispecifitd, 
but  has  hien  made  under  the  directioi:^  of  the 
High  Court  unaor  section  4:^6  (1>  IV.  An  order 
of  a  Seasions  Judge  or  District  Magimrate  patt- 
ed tfnder-  section  436,  directing  couiniitiiieLt. 
may  bo  quashed  by  the  High  Cport  in  the  iitr- 
oiseof  itsrcvisioual  powers,  though  not  vwiet 
section  215.  But  an  opjcr  ptwsed  by  .  the  Higli 
Court  itself  under  section  ftKC  rann^t  be  so  re- 
fised.  M  ,^  , 

SajDotipn  accoj  d  'd  bv  Govern  ment  under  sec- 
tion 197  is  pot  uull  and  void  for  the  reason  that 
no  notice  was  given  to  the  accused  to  ^how 
cause  why  it  sfepuld  not  be  given,  it  is  a  matter 
left  to  the  drpcrection  of  Government  wfce|ber 
•uch  opportunity  should  be  gJYen  to  the  penipn 
concerned  before  saViciioning  hU  prosecution.' 

There  fs  a  marked  di%0iicti©n  l)etwren  tbe 
classes  of  offences  dealt  with  in  section  1^5, 
clauses  (ij)  and  (a),  and  those  dealt  with  in  lec^ 
lion  197.  ACourtjgrantinqf  sanction  under  section 

196  (6)  and  (c)  docs  so  in  oonn.  ction  with  offen- 
ces committed  in  or  in  relation  to^any  proceed- 
ing in  such  Court,  and  the  Court  therefore  Acta 
In  its  judicial  capacity  in  granting  the  sanction 
on  legal  evidence.     But  tbe  Govornment,  in  ac- 

-rtii>*;nr  withholding  .sanction,  under  section 

197  (for  the  prosecution  ,c  f  a  p\^blic  seiy^i 
in  respec  of  an  offence  alFefftd  to.  have  been 
0  mimittod  by  him  as  such  public  servant  ; 
acts  purely  in  its  executive  caprcitv  and  the 
sanction  nef»d  not  be  based  on  legal  evidence. 

Tbe  Criminal  Procedure  Code  does  not  pres- 
mbe  any  particular  form  for  the  sanction  re- 
g  iired  by  section  197.  as  it  dees  ^^i  tip  case  of  a 
b<inction  accorded  under  section  195.'   I|,     ^l^ 

matter  of  Kalagava   Bapiah  27  Mud, 

806 


54 


Criminal  Procedure  Code — Act  v  cf 

1898,  9<  195,  233  to  239— accused  Power  of 
Sessions  Court  to  try  offenders  seperatelv  wb^M 
jointly  committed  for  trial.  J  waere 
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Th«  MctioBB  of  the  Code  of  Criminal  Proocl- 
jlare  which  relate  to  joinder  of  charges  (includ- 
ing section  289)  refer  to  the  trial  of  the  accused. 
The  ruling  in  SufMrahmania  Ayyar  v.  Emperor. 
[  I.  Li.  H.  05  Ma4.>  61 )  cannot  he  exten464  to  a 
preliminary  enquiry  held  hy  ths  Magistrate 
fomn^itting  a  case  to  %  Sessions  Qonrt»  sp  as  to 
lender  the  commitment  itself  illegal  because 
there  was  misjo^ider  of  offences  or  of  offenders, 
jn  si|ch  a  pi^,  the  Sessions  Judge,  if  he  consi- 
ders it  neqessarj.  can  fran^e  charges  a^ns^  and 
|rj  the  accused  separately. 

Tliere  is  no  hard  and  fast  rule  that  notice 
|BUSt  he  given  in  all  cases  to  an  accused  persoii 
liefoie  sanction  is  accorded  foe  l^is  prosecution. 
|a  tl^e   n^atter  of  Qovindu    26  Mad. 

582  S81 

priminal  Proqc4ur«  Cp4e— a^^W  of 

1698,  ss.  195,  436— Order  by  Bessions  Judge 
staying  proceedings  in  Court  outside  jurisdic- 
tion. 

Sanction  was  accorded  by  a  Second-class 
Magistrate  }n  tt|e  Sessions'  Diyis}f>|i  of  South 
▲root,  for  the  prosecution  qf  A  qn  Tarious  char* 
ges.  A  then  appUed  to  the  Deputy  Magistrate 
•f  Cuddalore  ( In  t^e  sa^ne  Sessions  Diyision  ) 
frho  confirmed  the  sanction.  A  charge  ^^as  laid 
against  A  li^  tl^e  Cqi^rt  of  a  Second-class  Magi- 
strate in  the  Sessions  Division  qf  Chtngleput.  A, 
however,  petitioned  the  Sessions  Jnc|fi[®  of  South 
Aroot  to  revise  tl^e  sanction  and  stay  proceed- 
ings until  hia  petition  should  be  ^l^posed  of, 
and  the  Sessions  Judge  passed  an  order  staying 
proceedings  pending  the  disposal  of  the  petition. 
On  a  criminal  revision  ptitipn  t><Din||  i^reianted  < 
to  the  Blgk  Cottst. 

£W,  that  the  order  irasifZ|rii  vir$t, 

T.  ShaDinngam    Qhetty  v,  Pennappa 

Kndaly  26  Mad.  137  224 

(BrimiQal  FfoeedoM  CQda—^<^  ^ 

of  1898,  ts,    ^95,  476— Deputy   Magistrate 
la&otioning  pvoseo^tiop^Urisdiction  of  Ses- 
sions Court  io  interfej|pe. 
A  Deputy  Magistrate  having   decided   that 
pertain   witnesses,    [  wl^q  h^  giyen  evidence 
before  himself  and  before  two  other  Hegistrates 
en  different   occasions  relating  to  charges  of 
rioting  and   causing  hurt  J  had  wilfully  com- 
mitted perjury  on   one   occasion  or   another, 
prdeted  them  to  be  prosecuted  fo»  perjury  and  I 


bound  them  over  to  take  their  trial.  The  Ses- 
sions Judge  set  aside  the  said  order,  deeming  it 
undesirable  that  sanction  to  prosecute  should 
be  given  under  the  circumstances : 

neldi  that  whether  th«  Deputy  Magistrate 
had  intended  to  pass  mi  order  under  section 
470  or  to  make  a  complaint  upder  section  195 
[I]  (6)  of  the  Code  of  CriminaT  Procedure*  the 
Sessions  Judge  had  no  power  to  iaterfere :  also 
that  the  power  of  revoking  giyep  under  sectioa 
195  (^)  is  only  in  respect  of  sanction,  and  not  qf 

oompiaUits.  Queen  Eknprega  t)^  Ankaiina 
23  Mad  206  18 

CrimMal  Proc«4ura  Code— Aet 
V  of  1808,  88:  Xd6,476— P^aaico^ 

s.  198. 

At  a  preliminary  enquiry  held  by  a  8uh- 
djvtsional  Magistrate,  at  the  dMre^tiopof  the 
District  Magistrate,  into  the  circumstances  ol 
a  complaint  i^nst  the  police,  a  witness  made 
a  false  statement  o^  oath.  Notice  W|^  subsequ* 
ently  issued  calling  qpon  the  said  witness  ts^ 
show  cause  why  sanction  should  not  be  grant** 
ed  for  his  pvosecution.  The  Magistrate  having 
held  that  the  witness  was  bound  to  tell  the 
truth  at  the  said  enquiry  and  haying  granted 
sanction  for  his  prosecution  un^er  senctioii  198 
of  the  {{^dUMA  Penal  Code. 

Held  tl^t  the  enquiry  before  the  Magistrate 
in  the  course  of  which  the  alleged  offence  was 
committed  was  not  a  judicial  proceeding  withia 
the  meaning  of  section  1^  of  the  Indian  PeAa| 
Code,  and  the  witness  eoi|ld  not  hB  convicted 
under  th%t  BectioQ~QaeeQ-£mpreae  v. 
VenliatarainanQa  23  Mad  223  20 
Criminal  Prooadnre  Codo— ^ct  t 

of  1898.  S8.  ms,   537-'Sanction,    want   of, 

The  ipneral  |ardvis}ons  of  i^ecticn  195  of   the 

Code  of  Criininal  Procedure  ought  not  to  be  so 

oonstmed  as  to  niillify  the  special  provisions  of 

section  637  ^ft). 

The  want  of  sanction  required  by  sectioi^ 
196  of  the  Code  of  Criminal  Procedure  is  not 
fatal  to  a  prosecution  unless  the  accused  is 
prejudiced    therefaiy.    Ismal      Bowtber    v. 

Shtinmugavelti  Nadan  29  Mad  149  406 
Criminal  Frooedure  Code— Act  v  of 

1898,  s.  197— Charges  against  village  magig« 
trate  for  alleged  offence  while  aoting«^ 
In  a  judicial  oapacity  — Sanctiop« 
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A  Tillftge  nx^gistrftle  having  been  apprised  of 
a  disturbance  in  his  Tillage  forcibly  separated 
the  combatants,  one  of  whom  thereupon  pre- 
ferred a  charge   against    him  of  causing  hurt. 
The  <H>mplAii2^  w*s  taken  by  the  sub-Magistrate 
upon  his  file  without  any  previous  sanction  of 
the  Government  or  other   authority  mentioned 
in  section  197  of  the  Code  of  Criminal    Proce- 
dure.   The  village  magistrate  raised  the    objec- 
tion that  the  prosecution  could  not    lefjf 
proceeded  with  until  such  sanction  had  been 
first  obtained.    The    Sub-Magistrate  held  that 
fuoh   sanction  was  unnecessary  and   kept  the 
oai^  on  his  file  and  commenced  to  en  quite  into 
it.    The  villa^  magistrate  preftented  a  petition 
to  the  District  2|agis^^te    raising   the  same 
ground  of  objection,   whereupon  the  District 
Magistrate  quashed  the  whole  of  the  proceedings 
holding,  that  t)ie .  Sub-Magistrate  had  no  juris- 
diction to  try  tj^e  case  against  a  village  officer 
without  sanction  haying  been  first  obtained: 

Held,  that  sanction  was  not  necessary  under 
section  197  of  the  Code  of  Criminal  Procedure. 
The  village  magistrate,  while  preventing  an  ofi- 
eiioe,  was  not  acting  in  the  capacity  of  a  Judge 
or  a  public  servant  not    removable  from  office 
without  the  sancblon  of  Government,  and  there* 
fore  the  section  referred  to  had  no  application. 
Beld  cUso,  that^the  order  of  the  District  Magi 
strate  quashing  the   proceedings  of  the  Sub- 
Magistrate  was  passed  without  jurisdiction. 

Semble,  that  a  village  magistrate  exercising 
iurii^iction,  and  trying  an  offender  under  Begn- 
lation  XI  of  1816  ib  a  Judge  within  the  mean- 
ing of  section  197  of  the  Code  of  priminal 
Procedure  and  section  19  of  the  Indian  Penal 
Cod^.  Eandastni  Ohetti  v.  Soli  Qoun- 
dan  J23  Mad.  540  23 

Criminal  Procedure  Oode— Act  V 

of  1808,  S.  197— ^^^'^■■^^y    ^^  sanction 

i)  prosecute  public  servant — City  of  Madras 

Municipal  Aot-^Aot  1  of  1884,  a.  841. 

Under  section   341  of  the   City  of  Madras 

Municipal  Act,  any  person  bringing  or  eavsiog 

to  be  brought  timber  within  the  City  of  Madras 

without    a  license,    obtained  on  payment  of  a 

fee,  is  licbble  to  a  fine.    The    Superintendent  of 

the  Oun  Carriage  Factory   in    Madras,  who  is 

am  officer  holding  a  commission  in  the  Royal 

'Artiery,brought  or  caused  to  be  brought  timber 

Wlthia  the  aforesaid    limits  without  license. 


On  a  complaint  being  lodged  against  him  uadcr 
the  section,  it  was  oont  nded  that  he  w««  a 
public  servant  within  the  meaning  of  section  197 
of  the  Code  of  Criminal  Procedure  and  th*ft  tha 
Court  could  not  take  cognizance  of  the  olf  eno« 
inasmuch  as  the  sanction  referred  to  in  sec Uon 
197  had  not  been  obtained  ; 

Held,  that  sanction  was  not  neoessarT*,  mm 
the  offence  charged  was  not  one  which  could  b« 
committed  only  by  a  public  servant,  nor  did  it 
involve  as  one  of  its  elements  that  it  had  been 
committed  by  a  public  servant.  The  Munici* 

pal    Commisaioners    for    the   city    of 

Madras  v.  Major  Bell  26  Mad.  16    106 

Criminal  Frooedure  Code— ^o*  v  u 

1896,    88.  199,  288— Charge    of  kidnapping 

and  conviction  for  enticing  married  wooiAa 

— No  complaint  by  husband— Legality. 

The  provision  in  section  199  of    the  Code  of 

Criminal  Procedure  that    no  court  shall    tsJce 

oogoisanoe  of  an  offence   under  section  498   of 

the  Indian  Penai  Code  except  upon  a  eomplainl 

made  by  the  husband  of  the  woman,  means  n 

complaint  by  the  husband  of  an    offence   under 

section  498,   not  any  ^complaint  made  by  the 

husband* 

An  accused  was  charged  with  kidnappinlf 
or  abducting  a  woman  under  section  866  Indian 
Penal  Code,  but  the  Sessions  Judge,  holding 
that  the  prosecution  had  failed  to  prove  eithef 
kidnapping  or  abduction,  convicted  the  aoonsedt 
on  the  evidence,  of  an  offence  under  section 
498.  In  doing  so  he  purported  to  act  nndeic 
section  388  of  the  Code  of  Criminal  Procedure. 
The  complaint  before  the  oourt  had  been 
made  by  the  husband,  but  was  only  general; 
in  terms : 

Held,  that  the  oonvictlon  washed.  Banff  aro 

Asari  t;.  Emperor.  27  Mad  61 .        809 
Criminal  ^Proce^nre  Code— Act  y 

of  1898,  B.  202— ^wl^e  to  "  record 
rersons  *'  for  postponing  issue  of  process. 
By  section  202  of  the  ;  Criminal  Procedure 
Code,  if  a  Magistrate  is  not  satisfied  as  to  the 
truth  of  an  offence  he  may,  when  the  complain 
nant  has  been  examined,  **  record  his  reasons, 
and  may  then  postpone  the  issue  of  process'* 
and  inquire  into  the  caso  : 

Meldt  that  the  failure  on  the  part  of  a  Kagt. 
sbrate  to  record  his  reasons  is  at    most  an  ii- 


Digitized  by 


Google 


mSfiX  (Had.) 


11 


ngnlarltj,  and  'nnlMs  it  in  fliAi  oooMions  « 
failure  of  justice  is  not  a  ground  for  setting 
«tide  kis  order.  KingEtnperor  v.  Alagari- 
«ami   Pathan  25  Mad.  546  174b 

Oriminal  Procedure   Code— Act  v 

of  1838,  8.  203  -Dismissal  of  complaint— Re- 
fusal by  Magistrate  to  take  cogniasance  of  case. 

A  complaint  was  laid  in  the  Court  of  aTovm 
Magistrate,  charging  certain  persons  with  having 
oommitted  offences  under  the  Registration  Act. 
The  Town  Magistrate  dismissed  the   complaint 
on  (he  ground  that  sanction,  which  he   deemed 
to  be  necessary,  had    not  been    obtained.    The 
eomplainant  obtained  sanction   and   thereupon 
ihe  Town  Magistrate  proceeded  with  the  case  and 
^pyioted  the'  aocnsed     On  appeal,   the  Deputy 
llagistraie,  while  agreeing  that   the    accused 
^ere  guilty,  roTetsed  the  conviction  on  the  gro- 
und that  inasmuch  as  the  Town  Magistrate  had 
onoe  thrown  out  the  complaint  under  section 
108  of  ike  Code  of  Criminal  Procedure,  he  could 
not  subsequently  entertain   it.    On  the  oaae 
being  referred  to  the  High  Court  for  orders : 

Held,  that  though,  in  form,  the  Town  Magi- 
itrates,  order  purported  to  dismiss  the  compla- 
int under  section  303,  in  substance  it  ref us  ed 
to  take  oognizanoe  of  the  oQetipe  on  the  ground 
that  sanction  was  neeeesary  and  had  not  been 
obtained  V  and  that  the  acquittal  must  be  se 
aeide. -Queen  Empress  v.  Kuuiyil  Rarti 
S4  Mad.  337  74 

CMminal  Procedure  Code— (Act  v  oi 

1898)  s.  203  -Dismissal  of  complaint  undor, 
no  bar  to  magistrate  rehearing  ^omjplaint. 
On  a  reference  by  the  Sessions  J^udge  as  to 
erhetker  it  was  competent  to  a  Magistrate, 
•het  dismissing  a  complaint  under  section  203 
•f  the  Code  of  Criminal  Procedure,  to  rehear 
the  complaint,  when  such  order  of  dismissal 
had  not  been  set  aside  by  a  higher  Coujrt : 

Held,  (SuBBAK^ANiA  ATTAmandDAViBS,  JJ^., 
4issentiivg)  th^  the  dismissal  of  a  eompisint 
under  section  203  of  the  Code  of  Criminal 
Procedure  does  not  opersi«  as  a  bar  to  the  re- 
hearing of  the  complaint  by  the  same  Magis- 
tuate,  even  when  snoh  order  of  dismissal  has  not 
been  set  aside  by  a  comment  authority. 

Pgr  Sir  Abicold  Whim,  C.  J.~The  power  to 
«Dquire  into  an  offence  m«st  be  held  to  exist  in 
a  Magistrate  until   something  has  occurred  to 


divest  the  Magistrate  of  this  jurisdiction.  Au 
order  under  section  906  of  the  Code  of  Criminaf 
Procedure  is  not  a  judgment  to  which  the  pro- 
visions of  section  869  will  apply.  The  principle 
of  oirfnr/nt  aequU  will  not  apply  as  there  is  no 
trial  when  the  complaint  is  dismissed  under  sec- 
tion 90S  of  the  Code  of  Criminal  Procedure; 

The  provisions  of  sections  U7,  400,  215  ands 
210  of  the  Code  ol  Criminal  Procedure  of  1672 
oompare^d  with  the  corresponding  sections  208t 
408,  253  and  242  of  the  present  Code. 

The  alterations  in  the  present  Code  in  regard 
to  the  sections  under  consideration  were  merely 
drafting  alterations  and  were  not  intended  to 
effect  and  did  not  effect  any  alteration  in  the 
law  as  laid  down  by  the  old  Code. 

P0r  Bbnson,  J.— The  decisions  in  Queen-Em- 
press «.  Adam  Khan  [I.L.R.,  22  AH.,  106],  Nil- 
ratan  v.  Jbgesh  Ghundra  Bhuttacharjee  [I.L.B.« 
23.Calo.,  983],  and  Mahomed  Abdul  Mennan  v. 
PandurangaBow  [I.L.B.,  28  Mad>,  256],  do  not 
apply,  as  in  those  oases  it  was  not  the  $aim$  bat 
a  difftreni  Magistrate  mho  proceeded  to  rehear 
the  complaint. 

There  is  no  bar  madsf  the  Code  toihseom* 
plaint  being  reheard  unless  the  proaeedings have 
reached  such  a  stage  of  finality  that  an  aqulttal 
or  kh  order  operating  as  sueh  under  the  Code 
is  recorded. 

Per  MooBB,  J.— The  maxim  nsmo  bii  vexari 
has  no  apptteationto  an  order  under  seotltn  203 
of  the  Code  of  Criminal  Procedure,  t^ovgh  it 
may  be  a  good  argument,  were  an  aooused  has 
been  discharged  under  sections  353  and  259  fii 
the  Cod  3. 

Per  SuBBAHKAiffiA  Attab,  J« -^Although  the 
technical  doctrine  of  auire/bis  acquit  will  apply 
only  to  acquittals,  the  principle  underlying  such 
doctrine,  thai  a  person  should  not,  in  respeel* 
of  an  offence,  be  in  jeopardy  of  prosecution 
more  than  once,  applies  to  eases  where  the  pro^ 
seoution  failed  to  reach  the  stage  ef  aeqaittal 
without  any  fault  on  the  part  of  the  accused*, 
unless  its  application  is  preeluded  by  the  prori- 
of  the  Code. 


Acquittal  In  common  law  means  an  acquittal 
after  verdict  or  sentence.  The  Iiegislature  hav. 
ing  by  sections  833,  494  and  248  of  the  Code  of 
Orimina  Procedure  given  the  term  a  wider  sig- 
nifieance,  the  explanation  to  section  408  Mas 
intended  to  guard  against  the  term  being  ap- 
plied to  cases  where  the  pica  of  autre  fa'}  Ovjai^ 
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wMJiot  Uohnloidly  ftpplloftbleMd  not  to  bar 
the  applioation  of  th«  aforewkld  walogow  prin- 
•ipl*  wb^M  juttloe  wquiwd  it.  There  being  thus 
90  legal  prafitUm  to  the  oontrwry.  •»  order  dii- 
miesiag  %  ooi^pUlnt  or  diacharging  the  acouaed 
9iuet«  on  the  above  principle,  operate  ae  ^  bar 
to  farther  enquirr  into  tho  lame  matter  as  long 
ai  •uoh  order  cemaini  in  force.  Ocdere  under 
aectionft  909, 96d  and  269  of  the  Code  ol  Crtml* 
nal  Procedure  stand  on  the  iame  looting  aa  i*. 
gardi  the  Aft^Ucation  of  thia  doctrine. 

TheM  ia  BO  inherent  power  in  a  Magistrata 
to  reriie  hU  oi^n  order  of  ditmittal  or  dlechwge. 
Emperor  v.  Chinna  Raliappa  Gounden 
29  Biad.  126  880 

Criminal  ?rocedure  Coda— ^o*  ^  o  - 

18M.  as.  908,  435,  iSSi  Qomplalnt  diunlMal 
af->BeTi?al  of  Pro^eedingfl^- JUegality, 

When  an  original  complaint  is  dismissed 
vnder  section  903  of  the  Code  of  Criminal  Proce- 
dure no  fresh  complaint  on  the  same  facts  can 
he  entermned  9Q  long  as  the  order  of  dismissal 
Is  not  set  Mide  by  a  competent  antfioritj.— 
Mahomed  Abdul  Menaoo  v.Panduranga 
Row  28  Mad.  255  872 

CrimiMl  Proqe4nro  Cod^-Act  V 

of  1898,  4.  209 — Examination  oi  accused 
Xt  is  the  duty  of  a  Magistrate,  before  com- 
mitting accused  persons  for  trial,  to  examine 
them  for  the  purpose  of  enabling  them  to  explain 
anj  circumstances  apcteiiring  in  the  eYidence 
against  them*  1^  effect  of  section  909  of  the 
Code  of  Criminal  Procedure  is  that  it  is  not  left 
to  the  discretion  of  t^  Magistrate  who  intends 
lo  commit  to  exf^ni^e  the  accused,  He  is 
bound  to  examine  them,  fmd  if  he  makes  an 
tf  der  of  commitment  without  such  examination 
the  order  is  ii  regular. ^Queen -Em  prew  ^^ 
PaDdara  Tevrin  23  Mad.  63<i  80 

Criminal  Procedure  Code  Aot  V 
of   1898,  «fl|*    809;i  486— R*^»i  ^y 

Kagistrate  to  charge  accused  with  offence 
triable  exclusively  by  Court  of  3sssion— 
**  Dtschi^rge  " — Oharge  of  offence  tiiable  by 
Magistr%t<H-Ac^uittalr-Order  hy  Sessions 
Court  for  further  enquiry  and  committal— 
Legality  of  such  order, 
Certain  persons  were  charged  before  a  Mag- 
UlSrate  of  the  first  daas  nnder  section  87d  of  the 


Indian  Penal  Code  with  the  theft  of  a  prbini^ 
sory  note.  The  prosecution  applied  for  a  fur- 
ther charge  to  be  framed  undo:  section  477  of 
the  Indian  Penal  Code,  but  this  the  kagistratf 
declined  to  do,  as,  in  hi«  opinion,  there  waf 
no  direct  evidence  thftt  the  accused  had  destroy- 
ed or  secreted  the  aote.  After  hearing  the  eytt 
dence  for  the  defence  |be  Magistrate  acquitted 
the  accused  under  sect^OA  266  of  the  Code  o^ 
Criminal  Prpcedure.  Applicatian  waa  tha^^ 
made  to  the  Sassions  Coi^  to  call  for  tha 
records  and  direct  tha  committal  of  the  accused 
for  trial  for  an  offence  voder  section  477  of  th^ 
Indian  Penal  Cods*  The  Sessions  Court  order- 
ed that  f  fn^her  enquiry  be  made  and  that  tha 
accused  be  committed  |oV  trial.  On  ite  bein|r 
contended,  on  revision,  th0  the  order  of  th4 
Sessions  Court  was  illegal  on  the  ground  that 
the  a«^!;(sed  l^f^  htm  ac^nitted  and  n^jl, 
discharged ; 

H$ld,  that  the  order  of  the  Magistrate  wa4|, 
in  substance,  an  order  discharging  the  a^use^ 
in  respect  of  an  alleged  offence  %n^  section 
477,  Indian  Pcnat  Code,  and  that  the  Sessions 
J^udge  had  jnrisdtotion  to  make  the  ordce 
sought  to  bavfYised.  Kriahna  fteddi  ?. 
Subbi^mma  24  Had.  136  42 

Criminal  Procedure  Code—Act   ¥ 

of  I8984  ss.  21^,  ^Si-Criminal  breach  of  trust-. 
Joinder  in  one  trial  of  charges  for  t^o  distinct 
items  ^th  another  for  a  gros«  s^unis  npt  iUegal-*, 
Construction  of  stfkt^t^. 

Under  section  239  of  t|ie  Code  of  Criminal 
Procedure  a  oharge  of  cri^iinfl  breach  of  tn^t 
in  respect  of  a  |[ross  sum,  without  specifying 
the  items,  is  a  charge  for  one  of^enpe  within  tha 
meaning  of  section  284, 

Section  222  of  t^^  Qode  of  Crifi^ia  Proesr 
dure  does  |iot  apply  only  to  oases  where  then 
is  a  general  deficiency  and  the  prosecution  i^ 
unable  to  specify  the  particular  items  of  tho 
deficiency,  but  also  to  cases  where  the  items 
may  be.  but  are  not.  specified. 

The  joinder  in  one  trial  of  charges  o£  criml* 
nal  breach  of  trust  in  respept  of  two  distinct 
items  with  a  charge  in  respect  of  a  gross  sum 
[the  itdtns  constituting  which  may  be  but  are 
uot  specified]  is  a  joinder  of  only  three  charges, 
and  is  not  bad  as  contravening  the  provisions  of 
aeotion  284  of  the  Code  of  Criminal  Prodedvre^  ~ 
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^n  IhemsUet  in  tMpeot  ol  wblbh  II  deeUkes 
iheUW  and  U  is  not  the  province  of  Judge  to 
disregard  or  go  otttside  the  enactment  aotording 
«o  iti  tma  eonstniction. "  Thomafl  t;.  Emp- 
eror 29  Mad  668  419 
Criminal  Procedure  Coie— ^«*  v<»' 

1898,  8S.  838,  i85— Mifjoinder  •(  charges— 

Obiecti9n  first  Uken  on  appeal— Same  tran- 

•aadtion. 

▲  person  was  oonTicted  ott  dlMe  ohafges, 
namdy;— (1>  of  abetting  t^  falsification  of  a 
^oooffient  (an  aeooont  book),  (9)  of  fraudulently 
destroying  and  secreting  documents,  and  [3] 
abetting  osiminal  breach  of  trust,  no  objection 
on  the  ground  of  misjoinder  being  taken  before 
the  Sessions  Judge.  The  only  manfker  in  which 
tha  alleged  falsification  mad  destrostioD  wefe 
connected  was  that  the  account  book  and  the 
document  were  both  in  the  emstoly  of  the  accus- 
n&,  who  thus  had  opportunity  to  falsify  the  one 
«nd  to  destroy  the  ether.  It  was  not  suggested 
that  the  account  book  was  falsified  in  order  to 
conceal  the  fact  that  documents  had  been  dis- 
troyed,  or  that  documents  had  been  destroyed 
in  order  to  prevent  the  particular  falsificatioflu 
from  being  detected. 

H€ld,  that  the  cffenees  charged  did  not  con- 
stitute one  series  of  acts  so  connected  together 
«s  to  form  the  same  transaction  within  the 
meaning  of  section  235  of  the  Ck>de  of  Criminal 
Procedure.  Also  that  the  misjoinder  could  not 
h%  treated  as  an  irregularity  curable  under  seo- 
4toti5S7,  and  that  the  conviction  must  be  set 
«Bide.  KnshQMami  Pillai  v.  Emperor 
26  Had.  125  210 

Criminal  Procedure   Code— Aet 
V  of  1898,  88.  888,  B34,  286  (I) 

—Misjoinder  of  charges— Trial  by  jury  on 

Indictment  in   which  charges    have    been 

wrongly    jeined— irregularity    in   criminal 

proceedings— Penal  Code— ss.  109,  161  and 

884— Evidence  Act— Act  1  of  1872,  s.  16T. 

The  appellant  was  tried  at  the  Criminal  Ses- 

aions  of  the  High  Court,  and  oonyicted,  on  an 

indictment  the  first  count  of  which  contravened 

the  provisions  of  sections  233  and  234  of  the 

Code   of  Crlminid  Procedure    [which  provide 

that  every  separate  offence  shall  he  charged  and 

tried  separately,  except  that  three  ofienoes  of 


the  same  kind  mtsy  be  triedtogethMiii  onachavga 
if  committed  within  the  period  of  oneyear], 
and  did  not  faU  within  the  provisions  of  section 
236  [i]  [which  provides  that  if  in  one  series  of 
acts  so  connected  together  as  to  fonn  the  same 
stansaction,  mora  offonoea  than  one  are  oom- 
mittad  by  tha  same  person,  he  may  be  ohatged 
with,  and  triad  at  one  trial  for,  every  such  of- 
fence]. On  a  case  oertifled  nndef  article  26  of 
the  Letters  Patent  and  hmtd  by  the  Full  Court, 
it  was  held  bj  the  majority  of  the  Court  that. 
theunion  of  ttie  flmi  oomi  wtthlrhe  others 
BMde  tha  wkxM  ludiHAaiient  bad  lor  misjoinber 
hut  that  it  wari  open  4e  thenato  strike  out  thefirst 
count,  refecting  the  evidenoe  with  legavd  toii, 
and  deal  with  the  evidenoe  as  te  4he  cenMiBlng 
counts  d  the  IndlctmeHt.  tlvte%a8<done  with 
the  result  that  the  oonvf olHoh  "mw  tipheld  on 
one  oount  only,  flto  seBtenoe  being  leduoei. 

Beld,  by  the  Judicial  Committee  that  the 
disregard  of  an  express  provision  ^f  law  aa  te 
i^e  mode  of  Mat  was  not  a  mere  irregolaftty 
suchaeoeuidibefeaadied  bgr  seotlottOaTolthe 
Criminal  Prooedme  Cede.  Sueh  a  f  hMia  «a 
"HmgaaMTity**  is  not  appropriate  to  the  lUeglfty 
of  trying  aa  accused  person  for  more  different 
offenoea  at  the  same  time,  and  those  offences 
being  flf  read  ovet  a  longer  period  than  by  law 
oould  have  been  joined  together  In  one  Indict- 
ment* 

Kor  could  sueh  Illegal  procedure  be  amended 
by  arranging  afterwards  what  might  or  might 
not  have  been  propetly  submitted  to  the  jury. 
To  aliow  this  would  leave  to  the  Court  the 
fonetlons  of  the  jury,  and  the  accused  would 
never  have  been  really  tried  al  all  upon  the 
chargeafterwards  arranged  by  the  Court.  The 
trial  having  been  conducted  In  a  manner  pro- 
hibited by  law  was  held  to  be  altogether  illegal 
and  the  conviction  was  set  asfde.  Subr  Ahin* 

ania  Ayyar  v.  Eing-Bmperor  26    Mad 

61  112 

Criminal  Frooeduro  Code— ^ct  y  of 

1898,  s.  236-  "  Same  transacti<ott  ^. 

An  accused  was  charged  and  tried  at  one 
trial  with  the  ofiencee  of  kidnapping,  wrongful 
confinement  and  assault,  and  convicted.  The 
case  for  the  proseouton  was  that  the  accused  had 
kidnapped  and  wrongfully  confined  a  boy , and  that 
when  the  boy's  motheri  a  day  or  two  afterwards 
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went  to  the  lidtxfle  of  the  accused  and  aeked  that 
the  boy  might  be  allowed  to  return  to  her,  the 
accused  assaulted  the  mother.  The  conriction 
was  upheld  bj  the  Sessions  Court.  On  a  revi- 
sion petition  being  preferred  in  the  Htgh  Court. 
Held,  that  the  charge  of  assault  ought  to  have 
been  brought  aeparatelv  and  tried  separately. 
The  kidnapping  and  the  assault  were  not  com- 
mitted in  one  series  of  acts  so  connected  toge- 
ther as  to  form  one  transaction.  The  offence  of 
kidnapping  is  cemplete  when  the  minor  is  aotu- 
ally  taken  iorm  lawful  guardianship,  and  it  is 
not  an  offence  continuing  as  long  as  the  minor 
is  kept  out  of  such  guardiandiip.  Even  assuming 
that  on  the  facts  of  this  case  the  process  of 
"taking**  or  "enticing"  was  going  on  at  the  time 
of  the  alleged  assault  of  the  mother,  it  was 
doubtful  whether  the  assault  was  one  of  a  series 
of  aotsso  connected  together  as  to  form  the 
same  transaction,  and  the  charge  of  assault 
should  have  been  brought  and  tried  separately. 
Chekutfyr.EnQperor26  Mad.  454  246 
Oriminal  Frooedttre  Code— ^ot  v  of 

1898,  ss.  243,  262,  529— Trial  of  a  waranfc 
case  as  a  summons  case  not  a  mere  ir- 
regularity. 

Where  a  Magistrate  in  trying  a  warrant  case 
does  noc  adopt  the  course  prescribed  by  section 
252  of  the  Code  of  Criminal ,  Procedure,  but 
convlpts  the  accused  on  his  own  admission 
without  taking  evidence  and  without  framing 
a  formal  charge,  such  procedure  is  not  a  mere 
irregularifcy  and  tike  conviction  will  be  set  aside. 
Bnperor  v.  Cfaianapayan  29  Mad 
372  414 

Criminal  Procedure   Code— Act 

Vof  1898,  8  248— Withdrawal  of  com- 

plaint. 

A  complaint  having  been  made  to  the  police, 
the  latter  caused  charges  to  be  preferred  under 
sections  143  and  504  of  the  Indian  Penal  Code 
against  certain  accused.  The  person  who  had 
complained  to  the  police  subsequently  filed  a 
petition  praying  the  Second-class  Magistrate  to 
withdraw  the  cliarges  under  section  248  of  the 
Code  of  Criminal  Procedure.  The  Magistrate 
permitted  the  withdrawal  and  directed  the  ac- 
cused to  be  set  at  liberty  : 

Held,  that  the  order  was  bad,  there  being 
no  "  complainant  "  in  the  case  and  that  conse- 
quently the  Magistrate    in  purporting    to  act 


under  section  248  had  exceeded  kis  pdwertf* 
Queen-Empress  v.  Ohenchtiyya  23 
Mad.  626  27 

Criminal  Procedure  Code— Act  V 

of  1808  8,    860 — Frivolous  accusations. 

A  Village  Magistrate  is  not  a  Magistrate 
within  the  moaning  of  section  250  of  the  God« 
of  Criminal  Procedure  ;  and  where  a  case  haa 
been  instituted  in  consequence  of  a  complaint 
made  to  a  village  Magistrate,  who  sent  a  report 
to  the  police, .  who  submitted  a  charge  sheet, 
the  person  who  complained  to  the  village  Magi* 
strate  cannot  be  ordered,  under  section  3d0,  t# 
pay  compensation  to  the  accused  if  the  latter 
are  discharged.— King-Emperor  V.  Tham  - 
mana  Reddi   25  Mad.    667  181 

Criminal  Procedure  Code — ^ct  v  oi 

1898,  s.  250— Order  for  compensation. 

The  question  whether  the  direction  given  by 
section  250  of  the  Code  of  Criminal  Procedure 
has  been  rightly  exercised,  must  always  depend 
upon  the  facts  of  the  particular  case.  If  the 
false  charge  is  of  such  a  nature  that  a  prosecu- 
tion  is  necessary  on  grounds  of  public  policy,  it 
may  well  be,  that  a  magistrate  would  exercisa 
his  discretion  wrongly  if,  instead  of  sanctioning 
a  prosecution,  ho  awarded  compensation.  If  the 
false  charge  is  one  which  does  not  render  it  ne- 
cessary  on  grounds  oi  public  policy  that  a  pro- 
secution should  be  sanctioned,  a  magistrate  who 
makes  an  order  for  compensation  cannot  be  said 
to  exercise  his  discretion  wrongly.        Jy    ^u^ 

matter   of  Tammi    Reddi     27   Mad. 

^^  808 

Criminal  Pro.  C— «.  250.  see  Compen. 

sation.  ^q^ 

Criminal  Procedure  Code-*Act  v 

of  1898,  ss.  260,  888  (2)— Compensation, 
A  Deputy  Magistrate,  having  held  that  « 
complaint  was  vexatious,  ordered  the  com- 
plainant  to  pay  compensation  under  section 
260  of  the  Code  of  Criminal  Procedure.  He  re- 
corded the  following  order  :— "  The  complain- 
ant is  unable  to  produce  any  sureties  and 
pleads  inability  to  pay  the  compensation.  He 
ia  awarded  30  days*  simple  imprisonment.  " 
No  attempt  was  mude  to  levy  the  amount  of 
the  compensation. 
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Held,  that  the  order  was  invalid  whether  it 
urere  passed  under  section  250  [2]  or  section 
Ms  [S]  of  the  Code  of  Criminal  Procedure. 
Where  an  order  to  pay  compensation  has  been 
made  under  seoUon  2dO»  the  Magistrate  eannot 
make  an  order  for  imprisonment  on  the  mere 
intimation  by  the  person  who  is  directed  to 
pay  the  compensatiou  that  he  is  unable  to  do 
«o.  Under  section  888  [2] ,  the  issue  of  a  war- 
rant for  tlM  levy  by  distress  of  the  amount 
awarded  as  compensation  is  «  condition  prece- 
dent to  the  carrjing  out  pf  the  sentence  of  im- 
prisoment.  In  the  matter  of  Bjrravalu 
Naidu  26  Mad.  127  220 

Oriminal  Procedure  Code— ^<^**  ^  of 

1898.  B.  259  —Discharge  of  accused— Revival 
4f  proceedings. 

Where  an  order  of  discharge  Ainder  section 
-2^9  of  the  X)ode  of  Criminal  Procedure  has  been 
passed  by  a  Magistrate,  such  order  will  not 
preclude  him.  from  proceeding  with  the  case  on 
4i  fresh  coniplaint. 

An  order  ol  discharge  under  section  259  of 
itke  Code  of  Criminal  Procedure  is  not  an  acquit- 
tol  nor  has  it  the  effect  of  ^n  acquittal  under 
:aection  408-<!hinnathainl)i  Mudali  v.  Sal- 
la  Gurusamy  Chetty  28  Mad  310  ...877 
Criminal  Procedure  Code  Act  V 
^    1898,     BS     269  (1),  686  (2)— 

Jury  case  tried  by  assessors—Omiss  ion  to 

itake  objection  before  Ending  recorded. 

By  section  i2G9  of  the  Code  of  Criminal  Pro- 
ceed urt  the  local  Government  may,  with  the 
previous  sanction  of  the  Governor-General  in 
CoAncil,  by  order  in  the  official  Gazette,  direct 
^hat  the  trial  of  all  oSences,  or  of  any  particular 
•class  of  offences,  ttefose^y  Court  of  Session, 
shall  be  by  jury  in  any  District  and  may,  with 
4ihe    like  sanction,  xevoke  or  ailter  8U(5h  order. 

In  the  **Fort  St.  George  Gaeeitte,'"  dated  30th 
August  1899,  it  was  notified  thaet,  whereas  by 
orders  previously  made  the  .tiiial  of  ^persons 
-eharged  with  certain  offences  should,  in  .certain 
4i3trict8  of  the  Presidency,  including  ithat  of 
Tiunevelly,  be  by  jury  ;  and  whereas  .flistj^tb- 
ances  known  as  the  anti-Sbanar  disturbances 
fiAd  taken  place  in  the  districts  of  Tinnevelly 
and  Madura,  and  certain  persons  stood  .com- 
mitted for  trial  and  others  might  thereaXter  "be  I 
^miiarly -committed  in    connection  therewit;h,  J 


the  Governor  In  Council,  with  the  previous- 
sanction  of  the  Governor-General  in  Council, 
directed,  under  section  269  of  the  Code  of  Cri- 
minal Procedure,  that  the  said  previous  orders 
be  revoked  as  regards  the  persons  referred  to, 
and  that  such  persons  should  be  tried  with 
the  aid  of  assessors  and  not  by  jury. 

Certain  persons  having  been  so  tried  for  of- 
fences under  sections  148,  454,  396  and  823  of 
the  Indian  Penal  Code,  one  assessor  gave  it  as 
his  opinion  that  noae  of  shem  were  guilty :  the 
other  assessor  findingrsome  of  tbem  not  guilty. 
The  Additional  Sessions  Jcidge  convicted  and 
sentenced  aU  the  accused,  whereupon  the  obj- 
ection was  taken,  on  appeal,  in  the  High  Court, 
tliat  the  trial  should  have  been  by  jury  and 
not  with  the  aid  of  assessors  aad  that  the  convic- 
tion should  ttieccfore  be  set  aside.  The  deject- 
ion was  not  taken  at  the  trial : 

Held^  that  the  omission  to  take  objection  to 
the  trial  before  the  Court  had  recorded  its 
findings  was  fatal  to  ike  contention  now  urged 
that  the  trial  was  invalid. 

Held  furiker,  that  even  assvming  that  obje- 
ction had  been  duly  taken,  the  offences  con- 
nected with  the  outbreak  had  been  rightly 
treated  as  .a  **  class  of  offences,^  and  that  it 
was  competent  to  the  Government,  with  the 
consent  of  the  Governor-Gefieral  in  council  to 
revoke  the  previous  notiifieatiosi  so  far«s  it 
related  to  that  class.  Queen-Em|)re88  t». 
Qau'tpathi  Vannianar  23  Mad  €32.  £8 
Criminal  Procedure  Code— Aet  V 
of  1898,    88  je86,    537— At8«°ce  o^ 

one  assessor-Resumption  of  iiis  seat  Legality 
of  trial-  Conspiracy — Penal  Code  s.   109 

Atrial  for  murder,  conspiracy  -to  anurder, 
and  abetment  of  murder,  duly  commenced  'be. 
fore  a  Sessions  Judge  and  two  assessors,  and 
continued  for  «bout  seven  weeks.  During  that 
period  one  of  the  assesssors  was  permitted  to 
absent  himseH  during  two  whole  days,  and  five 
half  days  respectively.:  at  first,  so  that  he  might 
visit  his  mother  on  her  death-bed  and  subsequ- 
ently, to  iperform  the  daily  obsequies  rendered 
necessary  by  her  decease.  He  then  returned 
his  seat  as  an -assessor, and  continued  so  to  act 
until  the  termination  of  the  trial,  all  the  deposi- 
tionsjecorded  in  his  absence  having  been  read 
by  him  on  ■'his  return.  At  the  conclusion  of  the 
trial  tho. Sessions  Judge  invited   the  opinion  o£ 
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Mch  WM  thftt  ftll  ieomed  w«ra  gttiKy  and  the 
Jlidge,  ooneurring  in  that  opinion  eoiiTicted  the 
aooued.  Theprisenen  afipealed  to  the  High 
Court  wHere  it  wta  eonteniea  tbat  t^e  /udge 
had  acted  oontaury  to  kw  in  aUowing  the  asset- 
tor  who  had  been  absent  to  renme  hit  teat  as 
an  assessor  and  in  inviting  and  taking  into 
consideration  his  opinion  deciding  the  case;  and 
.  that  the  conviction  onght  to  he  qoaahed 

BsM,  (  D^tns,  jr.  dhnetoting )  that  the  ind- 
ing  and  sentence  appealed  against  had  been  pat- 
ted by  a  Court  of  competent  juritdietion  Within 
the  meaning  ofieetion  §97  of  the  Code  of  Crimi- 
nal Prooednre  and  that  the  defect  in  the  trial 
did  not  affect  itt  validity  and  wte  eared  by  that 
teotion  if  the  irregularity  had  ••had  not  in  fact 
eecationed  a  failure  of  juttiee  '*  and  that  no 
tuo)i  failure  of  juttiee  had  been  thown : 

P&r  BKAtBTAM  Attaxoab.  J.-^Uudtr  the 
Indian  Penal  Code  eontpiraey  esoeft  ineieet 
provided  for  by  teetiont  811,  400,  401,  408,  and 
191A  of  the  Code  it  a  m^e  tpeeiet  of  abetment 
where  an  act  or  an  illegal  omittion  taket  place 
in  pursuanoe  of  that  eontpiraey,  and  amonntt 
to  a  distiuet  offence  for  each  distinct  offence 
abetted  by  conspiracy.  ElDg-Emperor  V. 
Tiruroal  Reddi  and  King-Emperor  t;. 
Subbi  Reddi  24  Mad.  523  7b 

Crunioal  Frocednre  Code—^^*  ^  of 

1898,  ss.  269,  (8),    809— Opinion  of  only  two 

jurors  taken  at  attestors  -Validity. 

At  the  trial  of  an  accused,  before  a  Setsiona 
Judge  and  a  jury,  for  theft  in  a  building  [an 
offence  triable  by  a  jury]  an^for  administering 
a  noxious  substance  [an  offence  triable  by  astet- 
sors] ,  the  Judge  took  the  verdict  of  the  jury  on 
the  former  charge,  and  took  the  opinion  6f 
only  two  of  them  [at  assessors]  on  th«  latter* 

H$ld,  that,  under  sections  269  [3]  and  309 
of  the  Code  of  Criminal  Procedure,  the  Judge 
should  have  taken  the  opinion  of  all  the  jury  as 
aetestort,  on  the  latter  charge,  and  that  hit 
failure  to  do  to  wat  not  an  **  omission "  or 
**  Irregularity  *'  to  which   section  637  ^plied. 

Ramakrishna  Reddi  v.  Emperor  26  Mad. 

598  288 

Criminal   P.  C.    •.  271— Sm  Evidence 

Act  t.  30  1 

Criminal  Procedure  Code-Act  v 

of  1898,8.  288- 


Under  section  988  of  the  Code  of  Crimlftil 
Procedure  the  Court  is  not  restricted  to  admit* 
ting  the  evidence  of  a  witness  duly  taken  hefove 
the  committing  Magistrate  merely  for  the  pUr^ 
pose  e<  oontradieting  that  wltneit  when  he  l« 
oaUedata  witaeteatt^  Settiont  CoiKi.  The 
section  is  intended  to  enable  the  Co«rt  to  read 
the  previottt  evidence  at  tubttaptive  evidence  im 
the  oate,  at  the  triaU  where,  for  the  purpotea 
of  juttiee,  the  adoption  of  such  a  course  it  found 
neeettary  by  the  Judge.    Qneen- Empress  v. 

Dorasami  Ayyar  24  Mad.  41 4  78 

Criminal  Prooednre  Code— ^*  ▼  ^^ 

1898,  t.  307— Procedure  of  High   Court  on 

reference  under— ^Opinion  *  of  jury,  what  it. 

Where  the  Setsiont  Judge  ditagreeing  with 
the  jury,  refert  a  case  to  the  High  Court  under 
tection  307  of  the  Code  of  Crimimd  Proceduve , 
the  High  Court  it  to  form  Itt  own  opinion  on 
the  evidence.  The  *  opinion  '  of  the  jury  te 
tection  807  of  the  Code  of  Criminal  Procedure 
it  the  conclusion  of  the  jury,  and  not  the^ 
reasons  on  which  that  conclusion  is  based. 

Per  Sir  Subbahvamu  Attab,  OfRoiating  Chief 
Justice,  and  Boddak.  J.— In  references  under 
section  307  of  the  Code  of  Criminal  Procedure, 
although  it  may  be  expedient  to  Ultve  before 
the  Court  the  reasons  of  the  jury  for  the  view 
taken  by  them,  when  any  have  been  given, 
the  circumstance  that  no  such  reasons*  have 
been  ascertained  does  not  warrant  this  Court 
to  decline  to  go  into  the  evidence  and  to  arrive 
at  its  own  judgment,  after  giving  due  weight  to 
the  views  taken  by  the  Judge  and  the  jury  at 
to  the  guilt  or  innocence  of  the  accused. 
Emperor  v.  Chellan  29  Mad  91.  382 
Criminal  Prooednre  Code— Aot  V 

of  1898,  68  337,  339— Withdrawal  of 
pardon  and  commitment  for  trial. 
B  was  charged  with  having  committed  the 
offence  of  dacoity,  with  others.  In  consequence 
of  a  confessional  statement  made  by  B.  pardon 
was  tendered  to  him  by  the  Stationary  Snb- 
Hagistrate,  under  the  District  Magistrate's  or- 
der.  B  veas  subsequently  examfned  as  a  witness 
for  the  prosecution  at  a  preliminary  enquiry  in- 
to the  dacoity  held  by  the  Magistrate  under 
chapter  XYIII  of  the  Code  of  Criminal  Proce- 
dure, but  he  retracted  his  former  statement, 
each  assessor,  and  recorded  it.    The  opinion  of 
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(whicli  be  said,  had  been  made  in  consequence 
of  police  torture),  and  asserted  that  he  knew  no- 
thing about  the  dacoity.  The  dacoity  case  came 
on  for  trial  in  the  Sessions  Court,  but  B  was 
not  called  as  a  witness,  and,  in  the  end,  the 
persons  charged  were  acquitted.  Upon  the  sub- 
sequent application  of  the  polico,  the  District 
Magistrate  ^thdrew  the  pardon  which  had  been 
tendered  to  R,  on  the  ground  that  the  latter 
had  withdrawn  and  corttradicted  his  first  state- 
ment. B  was  in  due  course  charged  before  the 
same  Sub-Magistrate  with  having  been  one  of 
the  dacoits,  and  was  committed  for  trial : 

Beldt  that  the  commitment  was  illegal.  The 
words  "in  the  case/*  which  occur  in  section  337 
(2)  of  the  Code  of  Criminal  Procedure,  include  a 
preliminary  enquiry,  and  do  not  refer  to  the 
trial  alone.  If  there  is  reason  to  believe  fhat  a 
person  to  whom  pardon  has  been  tendered  will 
give  false  evidence,  there  is  no  duty  on  the  pro- 
secution to  put  him  forward  as  a  witness.  Par- 
don eonditionally  granted  may  be  at  once  with- 
drawn as  soon  as  good  faith  has  been  broken, 
and  good  faith  is  broken  if  the  witness  does  net 
diolose  the  truth  to  the  Magistrate.  The  proper 
authority  to  withdraw  a  pardon  is  the  authority 
which  granted  it. 

Semblet  that  when  pardon  is  revoked,  no 
steps  should  be  taken  against  the  person  who  so 
forfeits  it  until  after  the  trial  of  the  other  accused 
isover;  and  that  his  trial  should  then  proceed  de 
novo  QueeD-EmpreSd  v.  Ramasatni  24 
Mild.  321  71 

Criminal  Frooednre  Code— ^ct  v- 

of  1898,  s.  312 — Examination  of  accused  defama- 
tiox^— Failure  to  prove   publication. 

Eight  persons  were  charged  with  defamation 
by  making  and  publishing  a  certain  petition  reg- 
arding the  conduct  of  the  complaintant.  Though 
other  evidence  was  adduced  by  the  prosecution, 
it  was  not  proved  that  the  accused  made  and 
published  the  matter  which  was  alleged  to  be 
defamatory.  The  Magistrate,  however,  asked 
the  accused  if  they  had  signed  the  petition  and 
accepted  their  answers  as  proving  that  they 
had  and  as  relieving  the  prosecution  from  prov- 
ing the  making  atfd  publication  of  the  alleged 
defamatory  matter  by  the  accused.  He  convict- 
ed the  accused. 

Held,  that  the  convictions  most  be  set  aside. 
A  gap  in  the  evidence  for  the  prosecution   can- 

3 


not  be  filled  up  by  any  statement  made  by  the 
accused  in  his  examination  under  section  342 
of  the  Code  of  Criminal  Procedure.  The  omis- 
sion to  prove  the  making  and  publication  of 
defamatory  matter  is  more  than  an  irregularity, 
it  is  a  defect  which  vitiates  the  conviction.— 
Mohideen  Abdul  Kadir  v.  Emperor  27 
Mad  238  315 

Criminal  Procedure  Code— as*  ^^, 

397— Judgment  after  conviction. 

Where  a  judgment,  in  a  criminal  trial,  was 
written  and  delivered  some  days  after  the  pri- 
soners  were  convicted  and  sentenced  ; 

Held,  that  this  was  a  violation  of  sections 
366  and  367  of  the  Code  of  Criminal  Procedure 
and  was  more  than  an  irregularity.  It  was  a 
defect  which  vitiated  the  convictions  and 
sei^tences.  Bandanu  Atchayya  v.  Emperori 
27  Mad.  287.  816 

Criminal     Pro.     C.— »•  s^i,  407- 

Postponement. 

When  a  Second-class  Magistrate  passes  a 
sentence  of  whipping  only,  without  imprison- 
ment he  has  no  power  to  postpone  the  execution 
of  the  sentence  pending  an  appeal  by  the  accused. 
It  is  only  when  whipping  is  added  to  imprison- 
ment  in  an  appealable  case  that  the  whipping 
may,  and  ought  to,  be  postponed  under  section 
391  of  the  Criminal  Procedure  Code.ateyyan 
v.  Emperor  26  Mad  465.  249 

Criminal  Pro.  C— s-^osw. 

Five  persons  were  charged  before  a  Sessions 
Judge,  sitting  with  assessors,  with  having  cam- 
mitted  dacoity  with  murder  under  section  396 
Indian  Penal  Code,  and  a  sixth,  with  abetting' 
them.  The  abettor  was  acquitted*  He  was. 
however,  subsequently  charged  before  {the  Ses- 
sions Judge,  sitting  with  a  jury,  with  reoeivinir 
stolen  property  knowing  that  it  had  been 
obtained  by  dacoity,  under  section  [412  of  the 
Indian  Penal  Code.  The  jury  :retumed  a  ver- 
dict of  guilty,  and  the  accused  was  convicted 
and  sentenced.  The  facts  on  which  the  accused 
was  couvioted  of  receiving  stolen  property  were 
the  same  as  those  upon  which  he  had  been 
acquitted  of  abetment  of  dacoity  with  murd!^^ 
the  dacoity  by  which  the  stolen  property  was 
alleged  to  have  been  received  being  the  same  as 
that  which  had  formed  the  subject  of  the  previa 
ous  charge.    On  its  being   contended  that  the 
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'Gouit  had  power  to  try  the  laccased  a  eecond 
time  UDder  sub-section  4  of  section  403  of  the 
<3riminal  Procedure  Code,  inasmuch  as  a  charge 
x)t  receiving  stolon  property  must  be  tried  by  a 
jury  ;  and  that  in  consequence  the  Court  by 
^hich  the  accused  had  first  been  tried  was  not ', 
4b  Court  competent  to  try  the  present  charge. 

Held  that  the  conviction  was  bad.— 
King  Emperor  v,  Kritibaa  Ayyar  24 
Mad  641  ^  96  I 

CIriminal  fto.  C— "•  *i®»  589-opinion 

of   jury  of   gilt  in  reopeot  of  ofience    not 

triable  by  jury. 

Two  persons  were  charged,  as  firA  and  sec- 
ond accused,  before  a  Court  of  Session,  with 
robbery  (under  seotion  392  of  the  Indian  Penal 
^Coc(e  )  and  first  accused  was  also  cliarged  with 
having'  caused  grievous  hurt  in  the  course  of 
the  robbery  c  under  section  397  ).  Both  of- 
fences are  triable,  and  the  accused  were,  4n  fact, ' 
tried  by  a  jury,  who,  by  their  verdict,  acquit- 
ted both  of  the  accused  of  the  charges  framed 
iinder  the  sections  referred  to,  but  found  first 
accused  guilty  of  voluntarily,  causing  grievous 
hurt— ran  offence  which  is  triable,  not  by  a  * 
'  jury  but  by  aesessors.  The  Sessions  Judge  ac- 
quitted both  aoous^ 'in  respect  of  the  charges 
under  section  392  and  section  397,  but  convi- 
cted first  accused  of  having  voluntarily  caused 
^grievous  hurt,  under  section  825.  Against  that 
conviction  first  -accused  preferred  this  appeal 
when  it  was  objected  that  inasimich  as  the 
•trial  had  been  held  before  a  jury,  the  appeal 
lay  on  matter  of  law  only,  and  not  on  questions 
of  fact. 

HBld,  Per  Bknson,  J*.,  that  the  conviction 
of  the  first  accused  for  causing  grievous  hurt 
-  was  not  one  by  a  jury  but  by  the  Judge,  who 
treated  the  finding  of  the  jury  in  regard  to  the 
.  grievous  hurt  as  the  opinion  of  assessors.  An  . 
appeal  therefore  lay  on  the  facts,  as  in  the  case 
of  Muthusami  Fillai  v,  Queen- Emprese  (  Crim- 
inal Appeal  No.  215  of  1695,  unreported— see 
judgment  In  footnote  hereto  ),  and  in  Empress 
>v.  Mohim  Chunier  Eai  (I.  L.  R.,  3  Calc,  7667. 

Per  Bhashyam  Attangab,  J— That  the 
effoct  of  section  238  of  the  Criminal  Procedure 
t3ode  is  to  invest  a  jury  trying  an  ofience  triable 
by  a  jury  with,  authority  to  find,  as  an  inoid-, 
^nt'to  such  trial,  that  certain  facts  only  are 
^r5«d  in  the  Mai,  which  facts  constitute   a 


minor  offence,  and  return  a  verdict  of  guilty  ett 
such  offence  though  huch  minor  offence  be  not 
triable  by  a  jury.  And  that  a  Sessions  Judge 
may  thereupon  record  judgment  convicting  the 
accused  of  such  minor  offence  aathough  he  is 
not  charged  with  it  and  tried  on  such  a  charge 
by  the  Sessions  Judge  with  the  aid  of  the  jurore 
as  assessors.  The  jury  having  found  first  ac- 
cused guilty  of  causing  grievous  hurt  and  the 
Judge  having  given  judgment  convicting  him 
of  the  same,  an  appeal  lay  only  on  a  point  of 
law,  as  the  accused  had  been  convicted  in  a 
trial  by  jury  Pattikadau  Ummaru  v.  Emp- 
eror  20  Ma^.  243  238 

Criminal  Pro  €.—8. 421 

A  Court,  when  dismissing  an  appeal  sum- 
marily under  section  421  of  the  Code  of  Criminal 
Procedure,  4s  not  bound  to  write  a  Judgment 
in  conformity  with  the  provisions  of  section  367. 
King  Era^ror  u  Krishnayya.  25  Mad 
534  173 

Crimioal  Pro.  C— s-  4^- 

Where  ajpetition  of  appeal  signed  by  a  plea- 
der is  presented  to  a  Magistrate  by  the  party  in 
person,  the  appeal  cannot  be  dismissed  without 
giving  the  pleader  a  reasonable  opportunity  ^o 
appear. 

Where  the  conviction  is  based  on  the  evi^ 
ence  of  Witnesses  whose  credibility  is  impeach- 
ed  by  ^e  accused  on  reasonable  grounds,  the 
appeal  should  not  be  summarily  rejected  under 
section  421  of  the  Code  of  Criminal  Procedure 
without  sending  for  the  records.  Kangacharls 
v.  Emperor  29  Mad.  236.  4^1 

Criminal  Pro.  C— »•  ^23. 

A  Deputy  Magistrate  has  no  power,  under 
section  423  of  the  Code  of  Criminal  Procedure, 
to  reverse  an  ©rder  acquitting  an  accused  person 
ofa  charge  of  theft.  The  words  -'reverse  the 
finding  and  sentence  "  in  clause  1  (b)  of  that 
section  mean  reverse  the  finding  upon  which 
a  conviction  is  based,  and  do  not  empower  the 
appellate  tribunal  [or  at  any  rate  an  appellate 
tribunal  other  than  the  High  Court]  to  reverse 
or  set  aside  an  acquittal.  Sami  AyysL  v. 
Eraperor  26  Mad.  478.  26i 

Criminal  Pro.  C— s  428, 

An  order  under  section  81  of  the  Court  Fees 
Act  directing  the   accused,  on  appeal   againsib 
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Id 


<doiiTio£ion,to-payi;ke  eo^ts  olthe  complainant 
'48   not  an    enhancement    of   the     «entence. — 

■Emperor  v,  Kusuppana  Pillai  29  Mad. 
188  408 : 

driminalPro.  C— «^28(6).  ; 

A  Magistrate  convicted  two  accused,  and,  in 
addition  to  the  sentences  which  he  passed  on , 
ithem,  ordered  fhem  to  psy  theOourt  and  process . 
fees  in  equal  shares.  The  appellate  Court  acquit- 
ted one  of  the  accused  and  ordered  the  other 
•Accused  (  whose -conviction -was  affirmed  )  to 
ipay  the  whole  amount  of  the  Cotirt  and  process 
■fees  : 

Heldt  that  the  order  of  the  appellate    Court 
•WHS  legal  under  section  ifiS  {d)  ef  the^Mminal 
Procedure  Code  and  did  not  amount  to  an  enha- 1 
JDcement  of  sentence  within  the  meaning   of 
•section  423  (d).    Fees  ordered  to  be  paid  under 
section  31  (iv)  of  the  Court  Fees  Act  are  recoye- ; 
•rable  as  if  they  were  fines  imposed  hy  the  jCourt 
'but  thoy  are  net  ^art  of  the  fine. imposed  as    a 
punishment  for  the  offence.-.  VeuiuriSesh an- 
na In  re  26  Mad.  421  246  I 
Criminal  Pro.  C— «8. 42s.  (2).  537- Trial 

by  jury— Jurisdiction  of  High  Court. 

In  a   charge  against  an   Inspector  of  Salt 

And  Abkari  of  extortion  and  bribery  in  a  Court 
of  Session,  the  fint  witaoBS  for  the -prosecution 

-deposed  that  when  he  complained  to  th^  accused  > 
of  delays  whicn  were  taking  place  in  weighing : 

■  aalt,  the  accused  told  him  he  ought  to  make 
4he  customasy  present  of  Re.  100  or  Rs.  50,  ac- 
cording to  the  amount  of  salt  to  be  weivn  J. 
The  witness  stated  that  he  had  refused  to  prvy. 

ithebribcAt  that  time,  but  that  on  the  following 
day,  when  the  accused  stated .ikat  the  weighing 
would  only  bo  properly  ^proceeded  with  if  the 
present  were  made,  he  consented,  and  the^Accuf 

'  ed  agreed  to  send  his  peon  (who  was  charged 
with  abetment)  for  the  money  According  to  the 
-witness,  the  peon  came  toliig  shopand  was  paid 
Rs.  60  by  his  order. and  in  his  prcer  e,  And 
in  the  presence  of  two  other  persons  who  ' 
were  in  tho  employment  of. the  witness.    The 

•prosecution  evidence,  if  true,  only  showed  that  ' 

'these  two  other  persons  had  witnessed  the  tran-  ! 
saction  without  taking  any  part  in  it.    The  ac-  ! 

-countant  and  the  other  two  persons  were  called  j 
and  gave  evidence  *8  second,  third  and    fourth 
•ritncflses  respectively,;  for  the  prosecution.  Some  ' 


entries  in  account  books  were  relied  on  in  sup- 
port of  the  oral  evidence  of  the  witnesses,  but 
they  were  challenged  by  the  accused  as  false  en- 
triea,  and  they  were  in  fact,  discredited  by  th^ 
High  Court.  The  writer  of  them  was  called  as 
the  fifth  prostrcution  witness,  and  they  had  been 
made  after  the  alleged  .tr«msaction  was  over.  The 
Sessions  Judge,  in  kis  charge  to  the  jury,  warn- 
ed them  against  acoefiting  the  evidence  of  ac- 
complices without  corroboration  hi  material 
particulars.  He  said  that  the  first  and  second 
witnessed  were  <«ertainly  aocornpUces,  and  that 
the  third,  fourth  and^ith  witnesses  had  put 
themselves  practically  in  the  .same  position  a« 
accomplices  and  that  their  evidence  also  requir. 
ed  corroboration  before  the  jury  could :act  on  i^. 
The  jury  returned  a  verdict  of  not  guilty,  and 
the  Sessions  Judge  acquitted  the  accused.  Upon 
an  i^ppeal  being  preferred  by  the  Public  Prose- 
cutor against  the  acquittal,  on  the  ground  of 
misdirection ,: 

-  Heldt  that  as  regards  the  first  and  secont 
witnesses,  the  charge  was  accurate ;  but  that  the 
desoription  of  >the. third,  fourth  and. fifth  wit- 
nesses was  a  mifldirection. 

Held  further,  that  it  was  not  obligatory  on 
the  High  Court,  in  snch-oiroumstaBces,  to  order 
further  enquiry  or  a  retrial  and  that  the  High 
Court  could  consider  the  evidence  and  if,. after 
so  doing,  it  formed  the  opinion  that, the  evi. 
dence  could  not,  in  any  proper  view  of  the  case, 
support  a  conviction,  it  would  not  alttr  or. re- 
verse the  order  of  acqnittal.  Emperor  v, 
Edward  William  Smither  2G  Mai 
^  lb.7 

Criminal  Pro.  C   as.  486,  437— 

Notice  to  accused  necessity  of. 

A  person  charged  with  having  coramittefl 
criminal  breach  of  trust  was  discharged,  where- 
upon the  complainant  petitioned  the  SesfiioM 
Judge,  under  sec iion  485  of  tho  Code  of  Criiifi- 
nal  Procedure,  to  direct  a  retrial  of  the  case. 
Notice  of  the  appHcation  was  not  given  to  the 
Accused.  Tho  Sessions  Judge,  acting  under 
section  437,  ordered  a  further  enquiry  to  be 
made.  On  a  criminal  revision  petition  being 
preferred  by  the  accused  in  the  High  Cowt  ag. 
aiust  that  order.  .    ^ 

//  /i,  that  it  v/as  competent  to  the  High 
Court  to  revise  the  order  ;  and  (that,  without 
layiagd.>wu  a  general  rule    that    the  omisiioa 
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to  give  notice  of  such  an  application  renders  an 
order  nnder  the  section  bad,  the  order  must  be 
vet  aside  as  it  had  not  been  shown  that  in  tbf» 
case  there  wag  any  difficulty  in  giving  notice, 
or  that  there  was  any  reason  why  the  general 
rule  should  not  be  followed  that  an  order  sbonld 
not  be  made  to  a  man's  prejudice  without  giv- 
ing  him  an  opportunity  for  being  heard.. A^|^. 
girinaiDy  Nuidu  v,  Balakrishna  Sami 
Mudnliar   2C   Miu].  41  201 

Criminal  Pro  C— «»•  ^^5, 489. 

The  High  Court  has  no  jurisdiction,  under 
•  aections  435  and  439  of  the  Code  of  Criminal 
Procedure,  to  revise  an  order  passed  by  any 
Court  other  than  a  Criminal  Court  under  clause 
{b}  or  (c)  of  sub-section  (1)  of  section  195  of 
the  Code  of  Criminal  Procedure,  according  san- 
ction to  institute  a  prosecution ;  or  an  order 
passed  under  sub-section  (6)  of  section  195  revok- 
ing or  refusing  to  revoke  a  sanction  which  has 
been  given  or  granting  a  sanction  which  has 
been  refused. 

It  may  be  open  to  the  High  Court,  under 
section  622  of  the  Code  of  Civil  Procedure,  to 
revise  such  proceedings  of  a  Civil  Court,  in 
cases  which  come  within  the  terms  of  that 
section.  Chennatiftgoud  26  Mad.  1 3e..226 
Criminal  Pro.  C  — s.  486 

Charges  under  sections  804  and  147  of  the 
Indian  Penal  Code  were  brought  by  the  Police 
against  certain  accused  in  the  court  of  a  Dep- 
uty Magistrate,  who  took  all  the  evidence  for 
the  prosecution  but  went  on  furlough  without 
passing  any  order  of  committal  or  otherwise. 
His  successor,  considering  the  evidence  insuffi- 
cient  to  support  the  charges,  altered  them  to 
charges  under  sections  825  and  147  of  the  Indian 
Penal  Code,  and  after  hearing  evidence  for  the 
defence  acquitted  the  accused.  The  Sessions 
Judge  considering  the  alteration  in  the  charges 
improper  at  such  a  stage  ordered  a  fresh  inquiry 
into  the  ofience : 

Beld,  that  the  Sessions  Judge  had  exercised 
a  jurisdiction    not  conferred  upon  him    by  law 
aud  that  his  order  for  a  fresh  inquiry  must  be 
set  aside.  QueenEmpresst;  Hanumantha 
Redd?  23  Mad  226  £1 

Criminal  Pro  C.— ".  489. 476. 

..r^^'T^T'^  ***'  '*^^  *^^^^  undersection 
470  of    the  Code  of  Criminal  Procedure,  the 


^  High  Court,  as  a  Court  of  Revision,  has  no  power 
to  interfere,  under  section  439. 

The  reasons  for  the  decision  in  Queen-Etn- 
press  V.  Srinivasulu  Naidu,  ( I,  L.  R.,  21  Mad, 
124,  are  not  applicable  to  the  amended  Code. 
Eranholi  Atbaii  v,  King-Emperor  26 
Mad.  98  818 

Criminal  Pro  C.— s-*76. 

Though  an  order  passed  after  records  hav» 
been  called  for,  for  any  of  the  purposes  specified 
in  section  485  of  the  Code  of  Criminal  Procedure 
may  be  a  **  Judicial  proceeding  "  for  the  purpo- 
ses  of  section  476  (as to  which  the  Court  gave 
no  ruling ).  where  a  District  Magistrate  called 
for  such  records  in  his  executive  capacity  to  see 
whether  an  application  for  an  enquiry  into  the 
conduct  of  a  police  constable  should  be  granted 
and  passed  an  order  thereon  sanctioning  hia 
prosecution. 

Hsld,  that  there  was  no  judicial  proceeding 
within  the  meaning  of  section  476  and  that  the 
order  must  be  set  aside.~Sangilia  Pillai  V. 
The  District  Magistrafce  ofTrichinopoly 
25  Mad.  659  jgO 

Criminal  Pro    C  — »•  476»  486,  487  - 

Madras  Act  III  of  1869, 

The  High  Court  has  power  to  revise  proce- 
edings under  section  476  of  the  Code  of  Criminal 
Procedure  when  such  prooeedinge  are  null  and 
void  for  want  of  jurisdiction. 

Madras  Act  III  of  1869  does  not  authorise 
the  issuing  of  summons  in  a  departmental  inq- 
uiry for  bribery. 

The  pendency  of  an  appeall  by  the  accused, 
who  had  paid  the  fine  imposed  on  him,  would 
not  give  any  Court  authority  or  power  to  arrest 
him  or  to  take  recognizances  from  him  for  ap- 
pearing at  any  further  enquiry. 

The  presenting  of  a  petition  imputing  im- 
proper motives  to  a  Magistrate  who  is  illegally 
detaining  a  person  to  take  recognizances  from 
him  to  enforce  his  attendance  for  the  foregoing 
purpose  will  not  justify  any  action  by  such 
Magistrate  under  section  476  of  the  Code  of 
Criminal  Procedure  as  the  offence  is  not  com- 
mitted  in  the  course  of  a  judicial  proceeding, 
nor  is  it  brought  to  his  notice  in  the  course  of 
such  proceeding.  Suryanarayana  Row  v. 
Emperor  29  Mad.  100.  388 
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C^rimiuM  Pro.  C— >>•  ^76, 47s,  408. 

The  power  to  direct  a  prosecution  under  s. 
476  of  the  Code  of  Criminal  Procedare  is  con- 
ferred on  the  Court  and  not  on  the  individual 
ICAgistrate  who  tried  the  case.  Such  power  is 
|iot  ousted  by  the  disn^lssal,  without  adjudica- 
tion, of  a  cpn^plaint  by  tl^e  party  in  respect  of 
the  same  oQence  un4er  ^  sanction  previously 
iriven  by  the  Court.  BuQgti  Ajyar  v.  Em- 
peror 29  Mad  331  413 
Criminal  Pro.  C— »•  «i7.«23- 

Yfhen  a  person  charged  before  the  Magistrate 
irith  criminal  breach  of  trust  in  respect  of  cer- 
^in  jewels  died  before  trial  and  before  any  evi- 
dence was  recorded  and  the  alleged  owner  of 
Che  jewels,  which  were  recovered  b^  the  Police 
from  the  pledgees  and  sent  to  tl^e  MagistfMe 
along  with  the  charge  sheet,  applie4to  be  put  in 
possession  of  tl^em  under  sections  617  fmd  528 
of  the  Code  of  Criminal  Procedure  after  enquiry 
^  to  their  ownership  ; 

Held,  that  section  fill  of  the  Code  of  Crimi- 
pal  Procedure  did  not  apply  to  the  case. 

Held  further,  that  as  there  was  no  evidence  or 
]&nding  about  ownership,  section  533  of  the  Code 
of  Criminal  Procedure  did  not  apply  and  that 
ihe  Magistrate  was  not  bound  to  hold  an  inquiry 
/limply  to  determine  the  ownership  of  the  jewels. 

Kuppamroall  Id  Ihe  matler  of  29  Mad. 
»76  416 

(Criminal  Pro.  C— »•  ^^^ 

^^  An  order  for  the  transfer  of  a  case,  made  at 
tho  request  of  the  magistrate  on  whose  file  the 
case  stands,  and  not  on  the  application  of  a  par- 
ty, is  an  exception  to  the  general  rule  that  %n 
order  for  transfer  should  not  be  made  under  sep* 
tion  528  of  the  Code  of  Criminal  Proce4<^re  wi^b- 
iout  notice  to  the  other  side.    Qaeeq*  Empress 

v.Kuppumuthu  Pillai  24  Mad.  817. ..68 
Criminal  Pro  C.—«  ?28. 

A  District  Magistrate  has  no  power  to  cancel 
^  order  made  by  a  Sub-Divisional  Magiatrate 
directing  the  transfer,  under  section  528  of  the 
Criminal  Procedure  Code,  of  a  case  froni  tlf e 
file  of  one  Sub-Magistrate  to  that  of  anptlfer 
Sub-Magistrate,  and  to  direct  the  re-trfnsfei  of 
the  case  to  the  file  of  the  Sub-MagUtrate  from 
whom  it  was  transferred.— Raghunath^  f^u^ 

i^araQ>  y.  Emperor  26  Mad  130    882 


Criminal  Fro»  C.-->t  ^^  Beguiatiou  it 

of  1821, 

The  jurisdictiQW  which  a  District  or  Sub- 
Divisional  Magistrate  has,  under  section  528  of 
the  Code  of  Criminal  Procedure,  to  transfer 
a  Criminal  case  from  the  file  Of  a  Village  Magi* 
strate  is  limited  to  the  cases  (  niunely  those 
rating  to  pett;^  thefts )  which  a  village  Magi- 
strate is  empowered  by  Regulation  IV  of  1821 
totry  ^ndj?unisi».-Sev^kolandai  v,  Am^ 
mayyao.  26  Mad,   394  239 

Criminal  Pro.  C»  0.  G90— p^q^  code 

— ss.  193, 194. 

Certain  witnesses  made  statements  19  a 
preliminary  enquiry  before  a  Magistrate,  in  a 
case  of  alleged  murder,  and  contradicted  those 
statements  at  the  trial  before  the  Court  of 
Sessions.  The  latter  then  Banotione4  ^^^^ 
prosecution  for  giving  false  evidence  in  a  judicial 
propeeding,  an  offence  punishable  under  section 
198  of  the  Indian  Penal  Code,  and  triable  by  a 
Magistrate  of  the  flfitolMt,  The  Deputy  Magi- 
strate,  by  whom  they  were  tried,  convicted 
them,  and  the  aoeused  appealed,  the  appeals 
b^ing  transferred  to  another  Sessions  Court  for 
hearing.  The  Sessions  Judge  held  that  inasmuch 
as  the  false  statements  had  beefi  made  in  con^ 
neotion  with  a  charge  of  murder,  the  offence 
for  which  the  accused  should  .have  been  tried 
fell  under  seotion  194,  Indian  Penal  Code,  and 
that,  in  consequence,  they  could  be  tried  only  by 
Court  of  session  fiud  Qot  by  a  Mag^strf^^  of  the  first 
class  Qe  consi4e|red  their  trial  by  a  First-class 
Ifagistrf te  to  be  void  under  section  580  of  th^ 
Code  of  Criminal  Procedure,  and  set  aside  their 
conviction,  pommitting  one  of  them  for  trial  by 
a  Cpurt  of  Session  on  a  charge  under  section  194 
of  the  Indian  Penal  Code,  and  making  no  order 
in  respect  of  the  other  accused  as  he  considered 
the  imprisonment  already  undergone  way 
sufficient. 

S$ldt  that  the  order  was  wrong  as  the  proce- 
edings  of  the  First-class  Magistrate  were  not 
void  within  the  meaning  of  section  580  of  the 
Code  of  Criminal  Procedure.  King  Emperor 
V.  Ayyan  and  Vellayappij  Udayan.  24  ; 
Mad.  675.  lOS  ! 

Criminal  Proi  Crr  •  M5 -Court  f^ 

Act— t^  81.  • 
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A  person  who  wm  ootiTictad  bj  •  Depaij 
Magisirate  of  having  caused  hurt,  was  ordered 
to  paj  a  fine  of  Bs.  16,  and  also  the  oomplai- 
nant's  costs  of  the  prosecution.  In  tBtentontti 
following  the  conviction  the  I^eputj  Magistrate 
itoued  a  warrant  for  the  collection  cf  Bs.  1&-4-0 
from  the  accused,  of  which  Kb.  3^4-0  was  levied 
under  section  81  of  the  Court  Fees  Act  as  Court 
fees  paid  by  the  oompfakinant,  and  Bs.  10  under 
section  54(^  of  the  Code  of  Criminal  Psocedure 
for  two  fees  of  Bs  5  each  paid  by  the  com- 
plainant to  the  medical  officer  for  «  certificate 
and  lor  giving  evidence  in  the  case.  Objection 
having  been  made  to  the  recovery  of  these 
snms,  the  esse  was  lefaned  to  the  High  Court 
lor  orders : 

Held,  that  the  levy  of  Court  fees  was  wat- 
ranted  by  section  81  of  thff  Court  Fees  Act, 
which  is  not  modified  by  section  6i6  of  the 
Code  of  Criminal  Pioceduse. 

HM  al»,  Uiat  th«  Deputy  Magistrate's 
order  passed  under  seotioQ  645  of  the  Code  of 
Criminal  Procedure  lor  the  payment  of  expenes 
incurred  in  the  prosecution  was  unsustainable, 
and  such  ezp^nies  cottld^  only  be  awarded'  to 
the  complainant  out  of  the  fine  levied  from  the 
accused   and   not  in  addition  to  it.    Queen- 

Empress  t;.   Yamaaa.    Rao  24  Ahd. 
305  76 

Crimioal  Pro.  C  — ^-  ^^ 

Certain  persons  wer»  co<a^cted  of  having 
committed  criminal  trespass  on  a  piece  of  land, 
under  section  447  of  the  Indian  Penal  Code. 
There  was  no  finding  that  they  bad  used  crimi^ 
nal  force,  or  that  tise  complainant  had  been 
dispossessed  of  the  land  by  sueh  force.  An  order 
was  subsequently  made  which  purported  to  be 
under  section  632  of  the  Code  of  Criminal  Pro- 
cedure, directing  the  accused  to  restore  posses- 
sion of  the  land.  On  a  revision  petition  being 
preferred  against  thi<  order  : 

Held  That  as  there  was  no  fincKng  that  cri- 
minal force  had  in  fact  been  used,  or  that  com- 
plainant had  been  dispossessed  of  the  land  by 
it,  and  as  criminal  force  was  not  an  iagtedient 
of  the  ofienoe  for  which  the  accused  had  been 
convicted,  the  order  was  made  withoot  Jurisdic- 
tion.—Batakala  Pottiavada  lo    re    26 

Mad.  49  S06 

OriminalFro.^.  0.  66e. 

A  Deputy  Tahsildar  made  a  report 


hsg  A.to  the  Tabsildar,  wlio,  M  tiM,  reported! 
the  matter  to  the  Deputy  Magistrate.  Ths^ 
latter,  authorized  the  Tabsildar  to  prosecute"  A^ 
on  such  charge*  as  migfa»  be  capfltle  of  being, 
provedin  a  CriMinal  Courts  and  a  proseention* 
was  aecordingl}^  instituted.  The  case  war  tried 
by  the  same  r%puty  Magistrate,  and  eH  the 
^lection  being  mised  that  ttSider  section  666  ot 
the  Code  of  Crimkial  Procedum  that  Magistrate 
was  disc^ifiedckom  trying  the  accused  :— 

H$ld,  that  he  was  not  disqjialified.  The  ac^ 
of  the  Deputy  Magistral  was  an  authorization 
and  not  a  direction  that  tbe  scetsetf  should  by 

prosecuted.- Queen  Empress  v.  Obenoht 
Beddi24Mad.  23a  6^ 

Criminal  Pko  C.--*'^^^ 

The  power  of   passing  orders  under  section 
662  of  thfl  Code  of  Criminal  Procedure   is    not 
confined     to     Courts     oi     Flsst     Instance. 
Narayanaswami  Naidti »  Emperor  29^ 
Mad.  5G7  425 

Evidence  Act— s.  24— ^ury- 

Two  days  after  a  dacoity  had-  been  commiiC- 
ted  in  a  certain  village,  T.  went  to  the  ViUag* 
Magistrate  of  that  viUage,  who  was  enquiring 
into  the  dacoity  and  requested  him  to  report. 
that  T.  had  not  been  eonoerned  in  the  dacoi^. 
The  ViUage  Magistrate  replied  that  there  waa 
already  a  hoe  and  cry  against  T.,  bat  that  if 
T.  spoke  the  truth  he  would  consult  the  Head 
constaUe  and  arrange  that  T.  should  be  taken 
as  a  witness.  T.  at  first  denied  all  knowledge  ol 
the  dasoity,  but  ultimately  made  a  confession- 
T.  was  charged  with  others  with  having  Com- 
mitted th«  dccoity,  and  this  confcssioa^ 
was  deposed  to  by  the  Village  Magistrate.  The 
Sessions  Judge,  in  his  charge  to  the  Jury,  made- 
no  reference  to  the  relevancy  er  otherwise  of 
the  confession  under  section  24  ol  the  Evidencr 
h^  and  he  said  that  if  the  confession  was 
true  it  was  enough  to  wartant  the  conviction 
of  the  accused.  The  Jury  returned  a  verdict  of 
guilty,  and  the  accused  was  sentenced.  On 
an  appeal  being  preferred  on  the  ground  of 
misdirection* 

Eled^  that  the  Vlllcge  ^lagietrate  was  a  pe* 
rson  in  authority  within  the  meaning  of  sec.  24 
of  the  Evidence  Act,  and  that  as  the  arrangem' 
ent  promised  by  him  before  the  confession  was 
made  was  obviously  intended   to  be  one   that 
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would  BftVd  the  Adcused  from  proseontion  if  he 
%oaId  conleM,  the  confessipn  was  Irrelevant 
under  that  section,  alto,  that  the  misd^ection 
Was  a  material  and  impoftant  one,  likely  to 
lead  to  an  erroneous  ferdiot»  and  thai  a  n6w 
trial  must  uke  place.— Thandraya  Mudaly 
t;.  Emperor  26  Mad.  S8  199 

fiyidenooAct--^  do-^oriminia  i^ro.  c.  s, 

271. 

The  trial  of  an  accused  pefion  does  hot 
necessarily  end  if  he  ^eads  guilty.  Undet  sec- 
tion 271  of  the  Code  of  Criminal  Procedure, 
whe#e  an  accused  pleads  guilty,  **  the  plea  shall 
be  recorded,  *^and  the  accused  **  may  he  convlo^ 
ted  "  thereon  ;  but  ei4de«ce  may  be  taken  in 
•eseions  oases  as  if  the  plea  had  been  one  of 
•«  not  guilty  *'  and  the  case  decided  upon  the 
whole  of  the  evidence  including  the  accused's 
plea.  Whea  such  a  procedure  is  adopted  the 
the  trial  does  not  terminate  with  the  plea  of 
guilty,  and  therefore  a  confession  by  the  person 
ao  pleading  may  be  taken  into  oonsidecation 
noder  sectionSO  of  the  Indian  Evideaee  Act  ia72 
as  against  an^  other  person  who  is  being  jointly 
%ried  with  him  for  tho  same  offence.  A  trial 
loes  not  strictly  end  aatll  the  aocuseA  has  been 
aither  convicted  or  acf uitted  or  disokarged. — 

Qneen-Emprets  v.  Cbiaoa  Pavuchi  2t 
Mad,  Wl  1 

Ibndenoe  Act— »•  ii*  W- 

The  case  against  an  accused,  n^bo  was  tried 
on  a  charge  of  lanrder,  depended*  entirely  upon 
the  evidence  of  the  first  witness,  who  deposed 
tnat  be  had  worked  for  accused  prior  lo  and  at 
the  date  of  the  murder  ;  that  the  woman  whom 
accused  was  charged  with  murdering  had  also 
worked  for  accused,  and  had  become  enceinte  by 
him  ;  that  she  had  frequently  demanded  money 
of  accused  and  at  last  threatened  to  disgrace 
him  if  he  did  not  pay  her  ;  that  on  the  evening 
of  the  murder  accused  obtained  a  crow-bar  from 
the  witness,  and  later  on,  went  to  where  the  de- 
ceased was  sleeping,  when  the  witness  heard  a 
ery,  and,  on  secretly  approaohing  the  spot,  saw 
accused  strike  the  deceased  on  the  head  with  a 
croTt-bar  ;  that  witness  then  ran  away  ;  that  ac- 
cused called  him  ;  that  he  went  to  the  spot,  and 
accused  asked  him  to  put  the  body  in  an  empty  i 
pit  some  distance  olT;  that  witness  refused  to  ' 
help,  whereupon  aooosed  dragged  the  body  to 


the  pit  and  threw  it  in  ;  that  next  morning  ac<' 
eased  threatened  iQ  murder  the  witness  if  ha 
mentioned  what  had  happened  ;  that  some  fif- 
teen  day*  liter,  after  a  quarfei  with  accused, 
witnesa  ran  away  and  gave  fniormatlon  to  the 
brother  of  the  deceased  woman  and  tbew  la  the 
police,  who,  with  some  stagers,  were  taken  by 
witness  Id  the  pit,  where  the  body  was  found 
and  subsequently  indentified.  The  witness  stat- 
ed that  he  had  not  gtven  Mbrmation  earlier  be- 
cause  he  was  afraid.  Vhe  only  evidence  addoced 
in  Corroboration  of  any  part  of  this  witness*  evi- 
dence was  that  the  brother  and  sister  of  the  <"«« 
eeased  had  heard  of  the  rekcioos  between  accuo. 
ed  and  the  deceased,  that  the  bodgr  was  found 
in  the  pit,  and  that  death  was  shown  to  have 
been  caused,  at  about  the  time  snd  place  state- 
ed  by  the  first  witness,  by  fractuiei>f  the  skull, 
which  might  have  been  caused  by  a  blow  from  a 
vrow-bar. 

Od  its  being  contended,  on  behalf  of  the  ac* 
cused,  that  the  first  witness  was  an  accomplice, 
or,  if  net  an  accomplice  in  the  strict,  sense  of 
^  thQ  tenn,  that  he  was  no  better  than  an  accom- 
plice and  that  his  evidence  should  therefore  be 
corroborated  in  material  particulars,  and  that 
in  the  absence  of  such  corroboration  the  accused 
slrould  aot  be  convicted* 

Held  (per  Sir  Sxjbrabkania  Attab,  Offg.  C. 
J.,  and  Bbashtam  Attakoab,  J.,  on  reference), 
that  the  witness*  was  not  an  accomplice  in  the 
crime  for  which  the  accused  was  charged,  inas- 
much as  he  had  not  been  concerned  in  the  per- 
petration t>f  the  murder  itself.  Even  assuming 
that,  after  the  murder  had  been  committed,  the 
witness  had  assisted'  in  removing  the  body  to 
the  fit,  and  that  he  could  have  been  charged 
with  concealment  of  the  body  under  section  901 
of  the  Penal  Code,  that  was  an  offenoe  perfectly 
independent  of  the  murder,  and  the  witness 
coul&not  rightly  be  held  to  be  either  a  guilty 
assoofete  with  the  aecQsed  in  the  crime  of  mur- 
der, at  liable  to  be  indicted  with  him  jointly. 
The  witness  was  therefore  not  an  aooomplice 
and  the  rule  of  practice  as  to  corroboration  had 
no  application  to  the  case. 

Per  BoDDAX,  7.— Even  if  the  witness  was 
not  an  accomplice,  having  regard  to  the  fact 
that  he  was  cognizant  of  the  crime  for  fifteen 
days  without  disclosing  it  and  that  had  a  ^qm 
of  quarrel  with  the  accused  at  the  time  when  he 
did  disclose  it,  it  would  be  most  unsafe  to  aot 


Digitized  by 


Google 


t4 


INSSZ  (Mad) 


Xipon  his  eridenoe  unless  it  was  eorroboratod  in 
tKnnB  mAterial  pftrticulsr  oonnectiag  the  Mous- 
ed with  the  crime. 

The  rale  of  praotioe  m  to  the  neoeseity  for 
eorroboration  of  the  eTidenee  of  an  aooompttee 
discussed.  Ramaswami  Oounden  v.  Em- 
peror 27  Mad,  271  817 
Ividence  Act— »•  n^.  iM. 

Certi^in  persons  were  charged  with  the  mur- 
der of  N.  The  confessional  statement  of  one  of 
tbem  and  the  evidence  of  an  approver  showed 
that  the  accused  first  attaoke4  J^,  at  a  spo^ 
described  as  D  \  that  they  then  carried  him 
from  D  to  a  spot  descrihei)  as  E  ;  and  that 
from  £  they  carried  him  to  a  spot  describe^  as 
F,  where  he  ^as  l|ille4.  ^hree  other  witnesses 
Reposed  to  the  presence  of  the  accused  a^  P  : 

Held,  that  the  evidence  of  the  approver  was 
sufficiently  corroborated  to  justify  a  conviction. 
King  Emperor  f.  Mahiu4dif)  Sahib 
25  Mad,  143.  138 

ETi46nQe  Act— ••  i^  m 

Two  persons  ma4e  statements  to  t^e  effect 
that  C  and  anothcf  had  robbed  tl^on  and  caused 
hurt  while  dQing  so.  One  statement  if f^  i^4e 
to  their  employer,  and  the  other  to  the  Head 
Constable.  G  was  subsequently  charged  ant) 
these  two  persot^s  were  calle4  %s  wHtiesses  for 
the  prosecution,  but  they  then  denied  that  C 
was  one  of  the  men  who  had  assaulted  them. 
Their  previous  statements  were  fijed,  but  neither 
the  employer  npr  the  Heacj  Oonstable  vr^a  called 
to  depose  to  the  terms  of  the  sti^tementf  which 
the  witnesses  were  said  to    have  made  : 

Held,  that  tl^e  fprqier  statements  refprred  to, 
and  which  implicate^  the  accused,  could  be 
Vised  only  under  section  166  (3)  of  tl^e  ^yidenoe 
Act  for  discredf ting  Jl^eir  evidence  and  not  as 
lubstantive  evidence  against  the  accused.-Qm. 

peror  V.  Qheratb  Choyi  B^tt^  26  Mad. 

"1  B80 

I*Tiden06  AetS.  167.— >•««     Criminal 

Pro,  C.  ss.  288,  234,  286.  (I)  uj 

JEztraditioD  Act— xxi  of  1379,  sf.  4  and 

6— Criminal  Pro.  Code,  s.  4— Penal   Code, 
8.40.  .  .    r 

An  European  British  ^bj>t  was  charged 
and  tried  before,  a^d  convicted  by,  a  First- 
|Um  Magistrate  ;^and  Justice  of  the  Peace  an- 


pointed,  under  the  Extradition.  Aot^  laTr  f^ 
and  for  the  territories  c4  Mywe,  The  aet  foy 
which  he  Has  so  tried  a«d  eovrietea  ( nameij 
being  UK  poMssskm  of  wming  materials )  coofr. 
tituted  an  0^8^90  u^4er  the  Mysore  Mines 
Hegalation,  but  was  not  v^  oJEence  under  the 
Indian  Penal  Code.  It  was  ppfltep^ed,  in  revi- 
sion, in  the  Madras  High  Co\irt  that  the  con- 
victron  was  wrong  oo  tho  ground  that  a  ^v^m 
of  the  Peaoe  appointed  under  the  EztraditioQ 
Act  has  no  authority  tq  d<BaI  with  1^  offence 
coDMnltted  by  an  European  British  subject 
against  a  }an  of  the  Mj^sore  S^tje. 
'  Held,  that  the  Magistrate  had  power  to  try 
the  accused,  or  io  gonwpiit  hi^  for  tri^a  in  thQ 
Madras  Hi^  Cctort 

Per  Q^r  Abhc^ld  whit%,  0.  J.—Section  8  of 
the  Act  of  1879  e^tendiiur  to  EJuropewi  British 
subjects  in  states  in  India  in  alliance  with 
His  Majesty  the  Ikw  relating  to  offences  andf 
to  Criminal  procedure  for  the  time  being  in 
foroe  in  Britisl^  {n4ia  oqghl  not  to  he  read  sq 
as  to  restrict  the  powers  of  the  Govemor-Oen- 
oral  which  are  dechired  by  section  4  and  wbicl) 
may  he  delegated  to  hiq  qfi^cers  under  sectioii 
6.  ffi^e  wqr4  ••  offences  "  p  used  in  section  6 
of  the  Act  of  1879  is  not  restricte4  (o  offence^ 
as  defined  by  sec^on  40  of  the  |i)4ian  fenal 
Code.  Nor  \b  it  restr)pted  to  any  de^ijion  ol 
"  offence  *'  to  be  found  in  the  Cq^e  of  Criipinijl 
Procedufe,  although,  as  a  matter  of  fact,  the 
present  definition  of  "  offence  "  in  the  Code  of 
Procedure  ( section  4  (  o)  ),  which  is  the  sama 
as  that  QonUined  in  the  General  Chnises  Act 
is  sufficiently  wide  to  include  the  wrongful  act 
with  which  the  aeeused  in  tl^e  present  case  was 
^^^•'ged-  i^dama  v.  Emperor  20  M^ 
607  283 

Forett  Act— (Madras)  Act  V  of  1882, 
The  word  ••clearing"  as  it  is  used  in  sec. 
21  ( a )  oj  the  (  Madras )  forest  Act  of  1881 
means  something  in  the  nature  of  the  removal 
of  trees  or  shrubs.  CerUin  accused  were  con- 
victed  of  an  offence  under  tl^e  section,  but  there 
was  no  evi^nee  on  the  part  pf  the  prosecutioa 
to  show  that  there  had  ^n  any  removal  of 
trees  pr  ^rubs  by  the  accused,  or  that  cultiva- 
tion of  the  land  in  question  could  not  have 
been  carried  on  without  such  removal. 

Bel4,  that  there  was  no  evidence  that  the 
.acca^e^  had  committed  as  act  priAibitcd   by 
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•ection  21.  -Eaiperor  V.  Venkanuft    Pra- 
bhu  26  Mad.  470  £52 

Jury  Case  tried  by  assessors— s®® 

Criminal  Pro.  0.  ss.  259  (I)  536  (2).  28 
Letters  Patent— ^^  10*Appoal«eouri6y  for 
[^  poooe, 

Petitiondt  had  been  ordered  by  a  Head  As- 
sistant Magistrate  to  furnish  security  for 
keeping  the  peace,  under  sectiou  107  of  the 
Code  of  Criminal  Procedure^  The  order  was 
oouftrmed  on  appeal.  An  application  to  the 
High  Court  to  revise  the  order  came  before  a 
•ingle  Judge  and  was  rejected.  This  appeal 
was  filed  against  the  last^mentioned  order. 

Held,  that  no  appeal  lay. 

PerTsm  Ofq.  C,J.— The  orper  ^requiring 
•eourity  was  an  order  ia  a  criminal  trial,  and 
in  ooosequenee,  the  order  passed  in  revision 
was  slso  an  order  in  a  orimiTial  trial. 

P4r  BussBLL,  J,~The  order  appealed  against 
was  not  a  *  judgment  *  within  the  meaning  of 
article  15.— Ramasamy  Ohetty  la  the 
matter  of  27  Ma<i.510  830 

Municipalities.  Act-8-  ^  P).  (»). 

By  secii  jnGJ  (2)  of  the  District  Muuioipaliiies 
Act,  (Madras),  18dl,  it  is  enacted  that  except  as 
provided  in  sub-Hootion  [3J  of  that  section  and 
in  section  63-A,  a  tax  ma^  be  levied  at  such 
rate,  not  ezoeeding  eight  and  a  half  per  centum, 
on  Che  annual  value  of  the  buildings  or  lands  or 
bJth  upon  which  it  is  imposed,  as  the  Municipal 
Gouncil  may  have  notified  under  section  50;  and 
by  seotlOB  63  [3],  in  the  case  of  [a]  lands  not 
•ecnpied  by  buildings  and  not  appurtenant  to 
any  building  or  attached  thereto  for  use  there- 
with AS  a  garion  or  pleasure-grouud  or  lor  the 
pasturage  of  animals  kept  for  private  use,  and 
lb]  lands  occupied  by  native  huts,  the  Chairman 
may,  subject  io  the  approval  of  tire  Municipal 
Council  and  the  sanction  of  Ihe  Governor  in 
Ccancil,  impose  a  tax  oa  such  lands  at  an  annu- 
Ski  rate,  not  exceeding  four  annas  for  every  80 
square  yards  thereof,  in  lieu  of  the  tax  referred 
(e  in  ffub-section  [2],  Provided  that  no  tax  shall 
be  levied  under  this  fiub-sectton  upon  lands  used 
aolely  for  agricil.ural  purposes: 

Seldt  that  subject  to  the  conditions  mention- 
ed 4k  tax  levied  under  sub-section  [SJoa  all  lands 
within  a  mnaicipUity  is  a  Lgultai.      Que  'ii- 

Empress  v,  Allan  21  M  4. 195         61 
3 


Municipalities   Act   s.   68  (8>-- 

Aineudmeut  Act— Act  III  of  1897  s.  49. 

By  BUb-sac^ion  (3)  of  section  63  of  the  Had* 
ras  District  Municipalities  Act,  1884,  as  amend* 
ed  by  the  Madras  District  Municipalities  Anw 
ocdment  Act,  1897,  lands  used  **  solely  for 
agricultural  purposes'"  are  exempted  f rom  tha 
enhanced  ruties  oi  taxation  that  may  be  imposed 
in  c<.rtain  oases  under  that  sub-section  : 

Held,  that  lands  on  which  potatoes,  grata 
vegttables,  Ac,  are  grown,  as  well  as  pasture 
lands,  are  used  "solely  for  agricultural  purposes** 
within  the  meaning  of  the  sub-section.  King* 

Emperor  v,  Alexander  Allan  25  Mi»<)« 
(527  177 

Mnnicipa'ities  Act— 1884  as  amended 

by  Act  III  of  1897,  s.  269, 

Money  due  under  a  contract  entered  inte 
with  a  Municipality  for  the  right  to  collect 
tolls  iu  consideration  of  a  money  payment  does 
not  fall  within  any  of  the  provisions  of  section 
•269  of  the  District  Municipalities  Act,  188i»  and 
a  contractor  who  fails  to  pay  what  is  due  under 
such  a  contract  cannot  be  convieted  and.fined 
under  that  section.  AImIuI  Azeez  Sahib 
V.  Oaddtipah  Municipality  2C  Mad. 
475  254 

Municipalities  Aot—w.  197,  m. 

Private  property  is  used  as  a  market  when 
it  is  used  as  a  public  plaoe  for  baying  and 
soiling. 

Where  a  private  market  had  been  ordered 
to  be  closed,  a  person  nsing  the  place  for  selling 
fish  and  flesh  after  a  license  had  been  refnsed 
is  guilty  of  an  ofience  under  section  197  of  the 
Madras  District  Municipalities  Act,  or  at  any 
rate»  of  an  offence  under   section  |191.    ^bn 

Baker  V.  the  Municipality  of  ^Negipa- 
tam  29  Mad.  185  406 

Municipal  Act-is34  «•  307. 

By  tho  first  clause  of  seetion  307  of  the  City 
of  Madras  Municipal  Act.  1884,  the  preddeot 
of  the  municipality  *'  shall  pr  ivide  In  tha 
streets  of  the  eit'y  suitabl  i  an^  <9ufic!ent  dost* 
bins  for  the  temporary  djposit,  of  dirt,  a8he« 
kitchen  refuse  and  other  inoffensive  matter 
excepting  building,  stable  and^gfti^den  refait 
which  shall  bo  removed  by  tho  owner  thereof.'^ 
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By  the  seoond  clause  of  the  fame  seotioa  "who- 
ever, .  after  suoh  provision  has  been  made, 
deposits  any  of  the  said  matters  or  auy  building, 
stable  or  garden  refuse  in  any  street,    pave? 

ment  or  verandah  of  any  building" 

is  rendered  liable  to  fine.  Petitioner  having 
deposited  stable  refuse  in  one  of  the  dust-bins 
provided  in  accordance  w^h  the  Act  was  ch^ged 
before  a  Magistrate  and  fined  under  the  latter 
clause  of  the  said  section  ; 

Held,  that  the  dust-bin  was  not  a  part  of 
the  street  and  that  the  thpwin^  of  Qtal:^c-:ref\^se 
into  the  dust-hin  w^s  not  a  doposit  of  sueh 
refuse  in  the  street  so  as  to  constitute  an  offence 
inder  the  said  ^ec^ion.  Perumal  v.  Muni« 
cipal  Comnr^Usjon^rs  for  the  ^ity  of 
Madras  23  Mad.  164  9 

Manicipal  Act—  law.  9.  3,4i  -r  Indian 

Councils  Act,  ISCil— 34  k  35  Vict.,  cap.  67, 
s.  43. 

•  The  Superintex^dent  of  the  Oovemment  Gun 
Carriage  Factory  in  Madras  having  brought 
timber  belonging  to  Government  into  Madras 
without  taking  out  a  license  and  paying  the 
lii)en8e  fees  preoribed  by  section  341  of  the  City 
of  Madri^  Municipal  Ao|t,  ^^as  prosecute^  to 
cQuyiction  by  the.  Municipal  Comn^issioners ! 

Held,  on  revision,  that  tiniber  brought  into 
Madras  by  oc  qn  behalf  of  Government  is  liable 
to  the  duty  impose^  by  section  841  of  the 
City  of  Madras  Municipal  Act  although  Gov- 
ernment is  not  Manaed  in  the  section  According 
to  the  uniform  course  of  .Xndif^n  Legisi^tion, 
Stati^tes  imposing  duties  or  taxes  bind  govern- 
ment  unless  the  very  ni^tui^  of  the  duty  or  tax 
is  such  as  to  be  inapplicable  to  Government. 

Per  curiam  :— Under  the  Indic^n  Councils 
j^iot,  18dl,  a  Provincial  Council  has,  subject  to 
the  si^e  irestrictiqi^s  as  those  impo8e4  ^7  ^^^ 
^ct  on  the  Governor-General*^  Gouucil,  power 
to  affect  the  prerogative  of  the  Crown  by 
Legislation.  Bell  v.  The  Municipal  Oom- 
missioners  for  thci  city  of  Madras  25 
Mad.  457  j4g 

JKunicipal  Act— 1984.8,  84i;  ^  cn- 

pinal  Pro  C.  s.  197.    •  j  Qg 

Munioipalities  Act— i884,Bye.iawNo. 

|8J  Amendment  Act  in  of  1897, 


A  bye-law  of  a  municipality  bad  been  framed 
under  the  powers  conferred  by  an  Act  of  1^4 
as  ameaded  by  an  Act  of  1897,  a^d  was  to  the 
foUowing  effect  ;— «*  l^o  public  drain  shall  be 
covered  without  the  permission  of  the  munici- 
pal council.  "  It  had  come  Into  force  in  1830. 
Prior  ^Q  its  coming  into  operation  an  earlier 
bye-law  had  substantially  the  same  (erms.  Aq 
occupier  of  premises,  who  had  covered  a  drain 
during  the  subsistence  of  tl^e  earlier  bye-law, 
was  charged  with  having  committe4  an  offence 
under  the  later  bye-Oaw,  and  contended  by  way 
of  defence  that  he  could  not  be  convicted  inas- 
much as  the  act  complained  of  had  been  com- 
mitted before  the  passing  of  the  Act  under 
which  the  com^jlaint  was  laid.  Ho  wi^  copvi- 
cted  hy  a  Bepch  of  Magistrates : 

Heldt  that  the  cocviction  was  right. 

Pen,  Abkold  Whitb,  C.  J.— The  bye-law 
applies  to  ^  grains  which  existed  in  ^  covered 
state  M  ^e  time  when  it  o^me  into  operation. 
Theword"sh%ll  is  used  throughout  the  bye. 
law  in  the  imperative,  and  not  w^th  reference 
to  time,  and  this  is  the  sense  it  is  used  in  the 
bye-law  in  question. 

Per.  BBNepN,  J.— A  bye^law  simik^r  in  terms 
to  that  under  which  the  accused  had  beeo 
convicted  having  been  in  esisten^  t^i^er  the 
then  Municipal  Act  at  the  ^n\e  when  the 
accused  first  coyere^  the  drain  in  question,  the 
liability  then  incurred  \>^  hii^  continued,  under 
the  General  Clauses  Act  (Madras^  unaffected 
by  the  passing  of  the  present  J^unjcipal  Act. 
The  contention  thai}  the  accused  cpuld  not  be 
convicted  because  the  act  complained  of  was 
committed  before  the  present  Municipal  Act 
was  passed,'  ilierefare, '  fayed.-Parimanam 
Pillai  V.  Chairman  Municipal  CpuDpil 
Ootacamund  23  Mad.    213  ig 

MuBioipalities  Apt— 1889,8.  4. 

A  defendant' was  charged  under  section  4  of 
the  Madras  District  Municipalities  Act  wiih 
allowing  offensive  matter  to  flow  from  his  house 
into  a  street.  The  matter  flowed  into  a  drain 
or  diteh  constructed  along  the  side  of  the  roa4. 
way.  On  the  question  (is  to  whether  any  offence 
had  been  committed  :       ' 

Held,  that  a  «  street '  is  any  way  or  road  in 
a  city  having  houses  on  both  sides  ;    and  thtt 
in  consequence  this  definition  excluded  tbedrsi 
or^tohon  either  side  of  the  roadway;  that 
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the  drain  was  not  part  of  the  *  stiect  \  and  that 
the  oSenoe  charged  had  not  boen  oonnmitted. — 

Veiikatrama    Cheiiti    v.    Emperor  28 

iUd  17  861 

Native  Cluristiaan  *  c->«^^^'*«'»«tt'  o^see 

i^gwlation  XI  of  181G  s.  10  53 

Peoal  OodO — 91ght  of  private    ^ef^nce  of 

body. 

The  view  that  a  person  should  not  exercise 
bis  right  of  8elf^do/$«W>o  if  by  r^uiwag  %W9>y  he 
<can  ayoid  inj«ry  froD»  ^is  assailant,  places  a 
greater  restriction  on  the  right  of  private  defence 
of  the  body  than  the  law  re<}ijiires.  7?he  eiiteni 
to  which  the  exercise  of  the  right  m^  be  ^sti 
ikd  wiU  depend  not  9n  tbe  actual  danger  but 
on  whether  t^^e^e  w^s  reasonable  apprehension 
«f  such  da^ger-^AIingal  Kunhiafl^y^n  v. 
Emperor  28  !tfad.  494  878 

;Penal  Co4e— 8St  ^7. 101, 104. 

The  villagers  >elongJn^  Jkp  0  w^a\ke4  in  a 
ijpeligioup  procesaiion,  through  a  part  of  the  villa- 
ge of  5.  c^rry^i^g  vith  then;i  a  vessel  eontaining 
water  which  purported  to  be  consecrate^.  The 
pillagers  of  K.  objecting,  ol;»stri^cte4  t^e  proces 
Bjon,  whereupon  t^e  xnenp^ers  of  it  resisted  Xhe 
.•bstructdpn,  ^n^  ujje^  some  violepipe,  .causing 
jgrievous  hi^rt  to  one  of  tfee  obstructors  and 
jhurt  to  others  of  them.  The  members  of  the 
jprocesaion  were  o^arge^  witb  ai>4  couyict^  of 
peing  members  of  an  yr^^wful  assembly,  posses- 
jBing  deadly  weapons,  and  causin^f  grievous  hurt 
.^nd  their  c9nviotion8  were  ^phe^  on  appeal. 
Pn  rivision  ; 

Held,  that  ihe  com^ctaons  were  wrong.  The 
Reused  were  justified,  in  the  circumstances, 
^n  exercising  their  right  of  private  ^efe^oe  ;  and 
the  harm  inflicted  was  not  more  than  appeared 
,tohaye  bee^  necessary  for  the  purpose  of  self- 
defence.— Regu  la  Bheemappa  v.  Emperor 
26  Mad.  2i9  p86 

^enal   Code.  S.  109— ?««  Cr;i^nal   pro. 
C.  ?ecs.  285,    637.  yg 

Feoal  Code  619.  109,  161,  384— see 

Criminal  Pro.  0.  ss.  233,  234,  236  (1)  Ug 
Penal  Code  9  143 — Defence  of  property. 
-  Paddy  belonging  tp  a  society,  to  which  the 
Arst  Incused  belonged,  was  stored  in  a  granary 


in  a  street.  It  was  found  as  a  fact  that  thlg 
paddy  had  been  in  the  possession  of  the  fiist 
accused  for  some  time  prior  to  6th  Kovembeii 
1899,  and  was  in  his  possession  on  thark  date. 
Complainant,  on  6th  November  1899,  attempted 
as  treasurer  of  the  society  to*  forcibly  take  pos- 
session of  the  paddy  with  his  servants,  where- 
upon ail  the  accused  resisted  him,  and  main 
tained  the  possesBion  of  the  first  accused,  some 
blows  being  struck.  On  a  charge  being  prefer- 
red against  the  Accused  for  rioting  : 

JMd,  that  no  offence  had  boen  committed.—^ 
Eing-Einperor  v  Ayya  Annosamy 
Ai)^ar  25  Mad.  624  176 

y^nal  Code— 8.  m. 

Two  persons  were  charged  wtth  being  mem- 
bers 0/ an  unlawful  Assembly  armed  with  de- 
adly w^pons  for  the  purpose  of  oommitting 
dacoity.  The  facts  proved  were  that  a  crowd, 
of  about  100  persons,  Including  the  accused, 
hfikd  assembled  together,  armed  vith  biU-hooka 
and  sticks;  and  ^hat  th9  crowd  had  dispersed 
At  once  on  seeing  the  poliee.  On  these  facts 
the  MagigSiirate  assumed  thattha  intention  ol 
the  members  of /ihe  crowd  was  Io  use  criminal 
force,  and,  having  regard  to  the  weapons  with 
whjich  jihey  w^Vfi  armedj  he  oonvioted  the  acou^ 
sed  under  section  144  of  the  Indian  Penal  Code ; 

Held,  ^hat  the  P«04^ation  had  failed  to 
3how  t^t  the  oommon  objecjb  of  the  crowd 
was  such  as  wouid  constitute  it  an  unlawful 
assembly  as  defined  by  s^tion  14X  of  the  Indian 
Ffinal  Co4e,  and  that  the  accused  were  entitled 
to  be  acquitted.  Qneen-Emprees  v.  Pe- 
elimuthu  Tevan  24  Mad,  124  89 

PenaJ  Co^e— w.  m,  296. 

By  a  decree  in  a  c)vil  suit,  tho  Tengalai  secfi 
in  a  certain  district  were  declared  entitled  to 
hold  certain  offices  connected  with  a  temple, 
and  as  office-holders  it  was  t)ieir  duty  to  recite 
oertainhymus  in  processions.  The  rights  of  the 
Vadag^i  sect  as  ordinary  worshippers  were 
not  ^epted  by  th^  decree,  but  the  Vadagalaifl 
were  ordered  not  to  interfere  with  the  Tenga- 
lais  in  the  recit%l  of  the  hymns  otherwise  than 
as  ordinary  worshippers.  Subsequently  to  this 
decree,  a  religions  procession  w^s  being  conduct- 
ed ^ong  a  public  highway.  The  Tengalais  walk^^ 
ed  in  front,  chanting  the  hymns.  In  the  reae 
at  Bttoh  a  difitanoQ  ^h%i  the  Tengalais  were  noii 
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likely  tq  h^arthem,  the  Vaddgalais  followed, 
idso  oliaQtiog  hymns.  A  complaint  was  in  con- 
■eqaence  lafd  by  a  member  of  th'j  Tcngalfti  ^ttt, 
charging  the  Vadagalais  (I)  with  witiAonly  giv- 
ing provocation  with  iutont  to  cause  riu*.  and 
(2)  t?ith  voluntarily  disturbing  an  asjjtuibly  law- 
fully engaged  in  religious  worship. 

Held,  that  neither  offence  had  boon  com- 
taitted. 

Per  Dayhsb,  J.  (without  deciding  whethnr  re- 
ligious processions  in  public  streets  in  India 
•re  "lawful"  ot  not). — The  VadagKlals  h.ia  not 
exceeded  their  rights  as  ordinary  wjibLippere 
ted  had  not  inteiMlodto  proTobo  a  broach  oi  tbi> 
feace,  and  were  consequently  not  guilty  of  an 
ofience  under  section  153.  Moreover,  no  '•  dit- 
tujrbance  "  Had  been  proved  within  the  mean- 
ing of  section  996. 

P^  SiTBBAKXAKiA  Attab,  J.—The  object  of 
•ection  296  of  the  Indian  Penal  Code  prcsum- 
ftblyia  to  secure  freedom  from  molestation  when 
people  meet  for  the  performance  of  acts  in  a 
^uiet  spot  vested  for  the  time  iu  assembly  ex* 
olusively ;  and  not  when  the  y  eng  k  • :  iii  wl  i-»hip 
in  an  unquiet  place  open  to  all  the  public  as  a 
tbocoughfare.  The  user  of  a  highway  for  religio- 
ns worship  it  altogether  wanting  in  \&\\  iulniht^ 
Ihero  is  no  pectlliar  right  known  to  iha  law  cs 
a  right  of  procession.  Though  the  law  accords  U 
members  of  a  procession  no  recognition  in  thcii 
telleetive  capacity,  yet  the  fact  that  a  numbct 
of  persons  use  a  highway  together  for  some  con^- 
mon  purposei  does  not  detract  in  any  way  fron- 
auch  use  being  lawful ;  but  as  the  circumstanoet^ 
attending  a  procession  may  in  consequence  ol 
their  being  inconsistent  with  the  paramount 
I^ea  of  passage  be  of  such  a  charauter  aa  to  lou- 
der the  user  by  the  processionists  otherwise  than 
lawful  and  as  carrying  on  worship  on  a  high- 
Way  Is  of  that  character,  it  cannot  be  aflfirraed 
that  the  Tengalais  on  the  occasion  in  question 
constituted  an  assembly  engaged  iu  worship 
lawfully,  within  the  meaning  ol  section  296  of 
thj  Indian  Penal  Oode. 

Per  Bbnsoh,  J.— The  contention  that  the 
Tengalais  were  not  «*lawfully"  engaged  in  reli- 
gious worship  because  thoy  were  engaged  in  it 
on  a  highway,  could  not  be  accepted.  There  is 
nothing  Ulegal.  In  India  (where  highways  have 
■from  time  immemorial  been  used  lor  the  pas- 
'singof  religious  processions ),  In  a  prccefs"  n 
Ot  assembly  engaging  in  worship  whdh  paseing 


along  a  highway.  If  it  were  necessary  to  refer 
the  orlgiu  o(  the  u^e  of  hi^^Uways  for  religious 
processiens  to  a  dcdicution  of  the  highway  to 
such  use.  such  a  dedication  could  reasonably  be 
presumed,  history  literal ure  and  trouitiou  sho- 
wing that  such  procesBions  have  formed  a 
feature  of  the  national  life  from  the*  earliest 
times,  and  it  being  uureasonablo  to  Buppot»6  that 
a  dedicator  would  make  a  reservation  agfainnt 
religious  processions,  ^^hich  wou^d  he  wholly 
opposed  to  the  sentiment  of  the  commtnnty.  A 
religious  procession  is  entiiled  to  the  special  pr- 
otection given  by  the  Penal  Code  to  asMUibliea 
engaged  in  religiortg  worship.  In  the  presenfc 
case,  however,  no  *'  disturbance  "  had  been 
proved,  and  consequently  no  offence  had  beeil 
oommitted. 

Per  Bhashyam  Aytatvoab,  J.  (at  the  first 
hearing,  the  Chief  Justice  dissenting).— Inaa- 
muoh  as  the  VadagaUis  had  'acted  as  ordinary 
worshippers  which  were  not  prohibitt»d  from 
doing  undor  the  decree,  the  act  complained  ol 
wa^  not  ille  ;al  within  the  meaning  of  jtcctions 
153  and  48  of  the  Indian  Penal  Code.  With  re- 
gard  to  the  charge  under  section  206,  the  accu«- 
&d  had  not  bjen  shown,  on  the  facts  as  found,  to 
have  voluntarily  caused  disturbance  to  au  a.s- 
sembly  lawfully  enga<;od  in  the  performance  of 
religious  worship.  No  aHsembly  can  be  so  **law- 
fuHy  engaged"  (within  the  meaning  of  that  sec- 
tion), on  a  hiifhway.  unless  it  be  psfr«biipb''d  <^r 
can  be  reasonably  presumed  that  the  dedication 
of  the  highway  was  subj^/ot  to  such  user.  Vf^er 
of  a  highway  ay.  a  plac^  of  worship  is  not  the 
legitimate  user  of  i:.  jh  -..  Lighvay.  The  convia- 
tion  was  wrong  on  this  ground  and  on  the 
ground  that  in  fact  no  disturbance  bad  been 
proved.  YijiHraghuvu  Churiar  t\Em})eM'r' 
2G  Mad.  554  259 

Penal   Cod3  ss  176,  179   18/  — 

see  Criminal  Pro.  0.  a.  161  25 

Penal  Code— 8- 1^2 -Criminal   Pro.  C.  sa» 

154, 162. 

An  offence  under  section  182  of  the  Penal 
Go^e  is  committed  by  a  person  giving  false  in> 
formatien  to  a  Village  Magistrate  charging  an^ 
other  with  having  committed  an  offence.  Whore 
such  information  is  given  with  the  view  to  it 
being  passed  on  to  the  Statinu-house  Officer, 
who,  on  rcceivixig  the    inioriaati<^n,   takes  a 
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•omplainfcin  writing  from  such  inforiMAi  iKt 
complaint  ia  one  takeii  under  seoiion  XH  mi4 
faot  finder  section  IdS  of  ike  Criminal  Procedure 
Code.  Emperor  v  Qonimlagadda  Venk- 
^trajudii  28  »Jad.  565  880 

P^nal  Code — ».  Isy—CMmintd  Pro.  JCode 
—8,  103  (l) 

^  person  was  oal]e4  upon  by  an  Abkari  Ins* 
jpocbor  to  atfeeu^  a  search  bold  ynder  seeiion 
^0^  of  tbo  Gode  of  Gcii^inikl  Prooedure.  itnd  did 
jk>.  Ho,  bowever,  refused  to  sign  the  Jiearob 
Ji«t  wt^en  ^  wfks  prepared.  Qn  #  charge  being 
.preferred  ag«in#fe  hlu^  vm^^ir  seotiop  187  of  the 
Indian  Penal  Code  of  intentionaUy  omitting  to 
^assist  fk  public  servant  in  tjbie  execution  ^of 
liis  duty. 

Heldt  th»t  t)ie  aooused  was  not  guilty  of  an 

,offenoe    ^nder  section   187.    A8sun^ng   that  a 

jperspn   oal)ed  upon  to  attend  and  witness  a 

^search,  under  section  108  of  Uie  Code  of  Griml- 

jial  Proced^re^  is  under  a  jegal  obligation   to 

Attond  t^e  searc)i  and  sign  ^e  jearch    list,  the 

.**  assistance'*  which  a  pejcson  is  bound*  ^y  the 

.efkriier  pact  of  ■eokion  187  of  the  Penal  Gode,  to 

^nder  is  $Jusdem  generiM  with  tt^OTaQOUs  forms 

joi  assietanoe  refei;red  to^  t|ie  latt«r   part  of 

jt^e  section,    ^t  n|iust  ^av«  some  direot  personal 

gelation    to  the  azecatipn   of  tt^e  d^ty  by  the 

public  officer.    The  signing   of  the  search    list 

required  Vx  4CCtiou  108,  is  an  independent  duty 

.which  is  imposed  on  ihe  witness,  whereas  the 

.word,  "  assistance,  "  as    used  in  the    section, 

implies  jthat  the  party  who  assists  h   doing 

something    which,  in  ordinary   circumstances, 

^e  party  assisted  could  do  for  himself.l 

In  the  Maitter  of  Bamaya  Naika  26  Had. 

419  248 

Penal  Code  «.  183— see  criminal  Pro. 
C.  Act  V  of  1898  s.  196.  34 

;Fenal  Code  S.  ^98— See  Cr^ana^  Pro. 
0.  S8.  196,  476  go 

Penal  Co^e— s.  198— lal^eyidenoaHOon- 
tradictory  statements. 
On  18th  January  1900,  the  tooused   deposed 


he  did  not  know  P  and  had  neTsr  is€ii  him  gt* 
mb^ng.  He  was  charged  and  oonTictad  ondsB^ 
section  193  of  the  Penal  Oode  of  haTing  inieni-- 
ionaUy  giyen  false  evidence.  In  that  he  mad* 
two  eon  tradictory  statements,  one  of  which  hm 
either  knew  or  believed  to  be  false  or  did  noil 
believe  to  be  true.  On  the  question  being  raised* 
en  revision,  whether  the  conviction  was  logal. 
or  whether  it  was  illegal,  by  csason  of  the  fact 
that  the  contradictory  statements  ware  inada 
before  jibe  same  Magistrate  and  *ia  ths  oomsa 
of  one  and  the  same  trial: 

Held,  P0r  Bxnsok,  J.  ( to  whom  Um  eas# 
was  referred ).— That  the  conviction  was  legaL 

P/6r  M003B,  J.— As  no  rale  caa  be  laid 
down  to  the  effect  that  the  oontradictorj  state- 
ments must  have  been  made  at  diiereni  inqui- 
ries or  trials,  ( to  render  a  person  liable  to  eon- 
victioa )  the  conviction  could  no(t  be  ]i»eld  to  ba- 
illegal  and  should^  consequently,  not  be  intez-» 
fered  with  in  revision. 

Per  BbAsstam  ATjiNaAj^  J.^Tbs^aontiotioii 
w^  bad  in  Uw.  No  statement  nude  by  a  witn- 
ess in  a  deposition  can  be  regarded  as  a  complet- 
ed statement  until  the  deposition  is  llnishe^t 
and  correoted  if  naoessary  >;  for  liU  ihan,  svetf 
statement  is  liabla  to  be  retraotedt  sorreeted» 
varied  or  qualified,  and  onlil  hit  witta  coos  exa- 
mination is  finished  naithar  |ha  wliola  nor  any 
portion  of  his  deposition  becomes  Sf^denoe.  Tha 
whote  deposition  mnsl  be  fsad  and  constMiisJl , 
as  one,  and  if  a  later  statement  in  it  is  contra* 
dictory  to  or  at  variance  with  a  prior  statement, 
the  statement  ma|e  by  the  witness  must  ba 
taken  to  be  the  earlier  statement  as  SMbsequentlj 
modified,  or  t^e  subsequent  statement  itself,  if 
it  intentionally  contradicts  and    th^s   retracts 

the  earlier.— £a  the  i^atter  of  Palagan  26 
Mad«  65  £C6 

Feual  Code— 9.  103. 

A  wasjoonvioted  of  giving  falsa  evideoas  iitf 
a  judicial  proceeding.  Jt  was  proved  that  aftec 
\\U  ayidenoe  had  been  recorded,  his  deposition 
upCtfft  which  the  assignments  of  perjury  wera 
based  Was  read  over  to  him  by  the  Court  olerk* 


before  a  Magistrate  that   he  had  seen  ]P.  and  1  a  pl^e  ^ere  neither  t|ie  Ju,dge  nor  Takils  wera 


others  gambling  In  a  certain  place.  The  deposi- 
tion was  read  over  to  the  accused,  and  acknow- 
ledged by  him  to  be  correct.  jOn  1st  February, 
hb  was  cross-examined  in  the  same  cape,  before 
the  samo  Magistrate,  and  ha  t]^  de|^ose4  tM 


present. 

Bpld^  that  the  oonvfotion  ooold  not  be  sua* 
tained.  The  deposition  upon  which  the  pro« 
sacution  was  based  not  being  properly  takeil 
)aacoordaiic0  with  lawi  should  not  bats  betf 
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ftdmitldd  In  evideBoe.  Kamatdiinuthan 
Odettj  t;.  Emperor  28  Mad.  308  876 
7enAl  Code  *•  193— Oatbs  Act  X  of  1878, 

8s.  4,  5—  Crimiuftl  Procedure  Code— a.  164. 

AMagiBtrate  taking  statements  under  sec- 
lion  164  of  the  Code  of  Criminal  Procedure  is 
acting  in  discharge  of  duties  imposed  on  bim 
by  law  and  is  empowered  to  administer  an  oath 
under  seotiona  4  and  6  of  the  oaths  Act.  An 
investigation  under  Chapter  XIY  of  the  Code 
of  Criminal  Procedure  is  a  stage  of  a  jndicia) 
proceeding  and  a  person  making  on  oath  a 
fals9  statement  in  the  oourse  of  such  inyestiga- 
tion  oommits  an  oflenee  under  section  193  of 
the  Penal  Code.    Suppa  Tevan  V,  Em  peror 

29  Mad.  89  881 

Penal   CodeBS.   ^^^»   ^^'  ®®®    Criminal 
Pro.  0.  8.  630  202 

Penal   Code— 'ss.  211,    ISa  -Criminal  Pro. 

Code  s.  681. 

The  word  "  oharges*'  as  It  is  used  in  section 
SIX  of  the  Indian  Penal  Code,  means  some- 
thing different  from  '<  giye»  information."  The 
Forda  <*false  oharge"  as  there  used*  must  b  • 
f  oastraed  with  reference  to  the  words  whica 
speak  of  the  institution  of  proceedings. 

Semhle»the  true  test  is:— Does  the  person 
who  makes  the  statement  which  is  alleged  to 
constitute  the  charge,  do  so  with  the  Intention 
and  objeot  of  setting  the  criminal  law  in  motion 
against  the  person  against  whom  the  statement 
i»  direotd  f  Such  objeot  and  intention  maj  be 
inferred  from  the  language  of  the  statement 
and  the  dronmstanoes  in  which  it  Is  made. 

A  petition  was  presented  with  the  object  (as 
the  High  Oonrt  held  from  its  terms)  of  bringing 
iothe  knowledge  of  the  authorities  certain  mat- 
ters regarding  which  the  petitioner  had  received 
information,  in  order  that  there  might  not  be  a 
repetition  of  an  alleged  tutoring  of  witnesses, 
and  not  with  the  object  that  the  authorities 
should  institute  criminal  proceedings : 

Held,  that  the  petition  did  not  amoont  to  a 
y  charge  "  within  the  meaning  of  section  211 
of  the  Indian  Penal  Code. 

To  constitute  an  offence  under  section  183, 
It  must  be  shown  that  the  person  giving  the 
information  knew  or  believed  it  to  be  false,  or 
V^at  the  circumstances  in  whioh  the  informa- 
i^Qu  was  glToa  w^re  such  iMi  ik^  Qjxtj  reaso- 


nable inference  is  that  the  person  giving  the  in- 
formation knew  or  believed  it  to  be  faUe.  The 
fact  that  an  information  is  shown  to  be  false 
does  not  cast  upon  the  party  who  is  charged 
with  an  offence  under  the  section  the  burden  of 
showing  that,  when  he  made  it,  he  believed  it 
to  be  true.  The  prosecution  must  make  out 
that  the  only  reasonable  inference  was  that  he 
must  have  known  or  believed  it  to  be  false. 

Section  631  of  the  Code  of  Criminal  I^roced' 
ure  applies  to  a  case  whore  a  Magistrate  who 
has  authority  to  commit  a  case  for  trial,  doe« 
so,  but  has  not  torritorial  jurisdiction  in  the  place 
where  the  offence  to  be  tried  is  alleged  to  hav* 
been  committed.  Rayaii  Kutti  V  EiniKTor 
26  Mad   C40  297 

Penal  Code  «•  211. 

An  accusation  of  murder  made  to  a  Village 
Magistrate  (who,  under  section  13  of  Regulation 
XI  of  IB  16,  has  authority  to  arrest  any   person 
whom  he  suspects    of    having    committed  the 
murder  of  a  person  whose  body  is  found  within 
his  jurisdiction  )  is  a  '*  charge   "  within    the 
meaning  of  section  211  of  the  Indian  Penal  Code 
even  though  it  does  not  amonnt  to  the    institu- 
tion of  criminal  proceedings  and  even    though  • 
no  criminal  proceedings  follow  it  owing  to    the  r 
police  referring  it  as  false  on  investigation. —  i 
Chenna  Malli  Qowda  v.     Emperor  27 
Mad.  129  814 

Penal  Code—*-  ^^^  ^^^  charge. 

A  person  was  convicted,  under  seetoin  SU  of 
the  Indian  Penal  Code,  of  having  preferred  « 
fali«e  charge.  It  appeared  that  the  accnsed 
bad  stated  to  a  Police  officer  that  certain  of  the 
pro  e6ution  witiesses  had  stolen  bis  goats,  aaj 
ihat  he  had  made  this  statement  intending 
to  set  the  criminal  law  in  motion  against  those 
persons.  The  statement  had  not  been  reduced 
to  writing  in  accordanoa  with  the  requirement* 
of  section  154  of  the  Code  of  Criminal  procedure. 
On  its  being  contendrd  that  there  was  no  evi. 
denoe  of  a  false  charge,  within  the  meaning  of 
section  211  : 

Held,  (1)  that  the  test  is  -  did  the  person 
who  makes  the  charge  intend  to  set  the  cnminal 
law  in  motion  against  the  person  against  whom 
the  charge  is  made ;  (3)  that  (it  being  clear  from 
the  evidence  that  the  accused  did  so  intend  ) 
I  the  fact  that  the  statement  made  by  the 
[fMoosod  to  thQ  Police  Qflioec  tiad  not   boe^ 
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rt^dttced  to  wriUag  In  Mcordance  with  seotion 
15i  of  the  Cod  j  o£  Grimina  Procedure  did  not 
prevent  the  sttttoment  made  from  being  a  faltie 
eharge  within  the  meaning  of  that  section.  Mai 

h.pytk  Reddi  V.  Emperor  27  Mad. 
327  818 

Penal  Code— «•  »i^- 

Upon  a  charge  being  preferred  against  a 
mother  of  exposure  and  abandonment  of  her 
thild,  under  section  817,  Indian  PenalOode,  the 
Sessions  Judge  believed  that  the  accused  had 
left  the  child  at  a  particular  spot  with  the  in- 
tfsntion  that  it  should  be  found  and  cared  for 
by  the  owner  of  a  neighbouring  house.  He 
acquitted  her.  holding  that  Hhe  'offence 
charged  had  not  been  committed,  inasmuch  as 
the  child  had  been  deliberately  placed 
where  it  would  be,  (as  in  fact  it  was),  found 
and  looked  after  : 

Held,  that  the  acquittal  was  wrong.  The 
gist  of  the  offence  under  section  317  Is  the 
exposure  or  leaving  with  intention  to  wholly 
abandon,  and  the  manner  of  exposing  or 
leaving,  and  the  consequences  litEcly  to  ensue 
are  not  essential  ingredients,  though  they  may 
be  taken  into  consideration  in  paiising  seutence. 

King  Emperor  v.  Aotakke.  24  Mad. 
662  100 

Penal  Code  •  368. 

A  Police  constable,  at  midnight  entered 
upon  the  premises  of  a  person  who  was  regarded 
by  the  police  as  a  suspicious  character,  and 
knocked  at  his  door  to  ascertain  if  he  was  their, 
whereupon  he  came  out  and  abused  and  pushed 
the  constable  and  lifted  a  stick  as  If  he  were 
about  to  hit  the  oonsUble  with  it.  On  a  com- 
plaint being  preferred  under  section  853  of  us- 
ing criminal  foro<)  to  deter  a  public  servant  in 
tha  execution  of  his  duty  : 

Held,  that  the  offence  had  not  been  com- 
initted.  The  constable  was  not  engaged  in  the 
execution  of  his  duty  as  a  public  servant  and 
was  technically  guilty  of  house  trespass,  and 
his  action  was  calculated  to  cause  annoyance 
to  the  inmates  of  the  house,  and  was  insulting 
to  the  accused,  who  was  justified  in  causing  the 
slight  harm  which  he  had  inflicted  on  the  con- 
stable. The  latter  could  not  be  regarded,  under 
section  99,  as  acting  in  good  faith  under  colour 
of  his  9ffic«  as  his  aotioa  was  not  authorised 


by  any  police  circular  or  order.    Doraflamw  ' 
Pillai  t;.  Emperor  27  Mad.  52        804 
Penal  Code    bs.   861,   863,  866. 

S,  a  girl  of  the  age  of  eight  years,  lived 
ordinarily  nudor  the  guardianship  of  her  father. 
A  sister  of  S  was  married  to  a  nephew  of  one  K 
and  with  her  husband,  lived  in  the  house  of  K, 
S,  with  her  father^s  knowledge  and  consent 
visited  her  sister  in  K*s  house  and  had  remain- 
ed  there  for  about  a  month  when  four  brother's 
(  being  cousins  of  S  )  came  to  K*8  house  one 
night  and  took  8  to  their  own  house,  which  was 
close  by,  and  S.  was  at  once  married  to  one  of 
them.  The  father  of  S  was  not  asked  for  his 
consent,  and  it  was  known  by  the  nephews  and 
by  K  that  the  father  objected  to  such  a  marriage. 
K  was  present  at  the  marriage  and  consented 
to  it  hoping  to  reconcile  the  girl's  father  to  it 
subsequently.  The  father,  however,  sought 
the  aid  of  the  police,  to  whom  S  was  given  up 
by  her  cousins  after  having  been  detained  by 
them  in  their  house  for  thirty-six  hours.  The 
four  cousins  were  then  charged,  under  section 
866  of  the  Indian  Penal  Code,  with  kidnapping 
S  from  lawful  guardianship  with  intent  that 
she  might  be  compelled  to  marry  one  of  them. 
The  charge  was  framed  in  general  terms  and 
did  not  state  from  whose  guardianship  the 
kidnapping  was  alleged  to  have  taken  place. 
The  trial  was  however,  conducted  on  the  footing 
that  the  kidnapping  was  from  the  guardianship 
of  K,  the  accused  were  acquitted,  on  the  ground 
that  K  was  at  the  time  the  lawful  guardian  of 
the  girl  and  it  had  not  been  shown  that  she  had 
been  taken  without  K's  consent.  Upon  an 
appeal  being  preferred  by  Govemment  against 
that  acquittal. 

Held,  that  the  accused  had  been  rightly 
acquitted  of  the  charge  of  kidnapping  S  from 
the  guardianship  of  K  ;  but  that  the  question 
whether  they  were  guilty  of  kidnapping  8  from 
the  guardianship  of  her  father  had  not  been 
and  ought  to  be  tried.  The  word  "  include  '* 
in  the  explanation  to  section  361  of  the  Indian 
Penal  Code  is  not  intended  to  limit  the  protec- 
tion which  the  section  gives  to  parents  and 
minors,  but  rather  to  extend  that  protection 
by  including  in  the  term  **  lawful  guardian  " 
any  person  lawfully  enrtusted  with  the  care  or 
custody  of  the  minor.  The  fact  that  a  futLcr 
allows  his  child  to  h^  in  tho  custody  of  a  servaot 
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#r  friend  lor  » limited  prurpoM  And  for  %  limited 
time  doea  noi  dotermine  the  father*8  rights 
M  guardian  or  his  legal  po89e89ion  for  the 
purposes  of  the  OrimiQal  law.  Jt  tl^e  facts 
ate  not  inoonsistent  with  a  continuenoe  of 
the  father's  legal  possession  of  [the  minor 
the  latter  must  he  held  to  be  in  the  father's  pos- 
•ession  or  keeping  even  though  the  aotual  pos- 
session thould  be  temporarily  with  a  friend  or 
other  person.—  Jaganuadba  Bao  v.  Ka- 
iDarajaS4   Mad.   284  61 

Penal  Qoderrrra-  d79. 

In  a  charge  against  a  dancing  girl  under 
•petion  378  pf  t)if»  Indian  Penal  Code  for  having 
forohase^  » young  girl  with  intent  that  she 
would  be  qsed  for  the  purpose  of  prostitution  or 
knowing  it  to  1^  likely  th^  $)ie  would  be  so 
used,  eri^enoe  was  giyen  of  the  fapt  of  purchase 
for  a  oonsideration  and  that  numerous  other 
ianeing  girls  residing  in  t)ie  neighbourhood 
were  in  the  habit  of  obtaining  girls  and  bringing 
ihem  up  as  danoing  girls  or  prostitutes,  and 
;  that  tl^e^  were  no  instances  of  girls  brought 
«p  by  danciuf^  girls  ever  )^^ying  been  marked. 
On  its  being  oontended  tbat  there  wftp  no 
avidepqe  of  fntent  to  support  a  conviction  under 
iSption  878  of  the  ^cUan  Pepal  Code  : 

Held,  t^at  there  was  evidence  beforp  Hie 
Oourt  ^o  support  the  conviction.  Qtieen  Em* 
press  v>  Papa  Sani.  23  Mad.  169         6 

Penal  Ctode-^-  379-Theft. 

Stoues,  when  quarried  and  carried  away  are 
"things  peyered  from  the  earth  "  (  within  the 
meaning  Qf  section  878,  explanation  I  of  the 
Indian  Penal  Co^e)  and  are  "movable  property." 
(  within  the  meaning  of  section  22)  and  as  such 
are  capable  pf  being  the  subject  of  t|ieft. 

A  person  ivbo  quarries  anfl  carries  away 
stones  ffom  land  in  the  possession  of  another 
pommits  tjieft.    Sur^  Venkatappayya  Sas- 

tri  t;,    Madpla    Venjiai^D^.    27    Ma(}. 
631  838 

Penal    Code  s.    879-Theft~8hell.fi8h. 

•'GhanM"  [popularly  included  among  shell- 
fish,  but  really  large  mollusef ]  are  fo^nd  buried 
|b  beds  of  sand  or  in  the  sandy  creyipes  pf  coral 
reefs  in  Palk's  Bay,—  a  large  bay  landlocked  ]>y 
British  dominions  fore  ight-ninthsof  itscircum- 
(e^siioe  an^  contumng  iiuanerous  islands  which 


formpf^t  of  the  diittripts  ^p  ifhiph  t^ey  ara 
adjacent  on  the  shores  pf  India  and  Ceylon.  |t 
was  shown  by  eyidence  that  this  bay  (  as  well 
fM  parts  of  tl^e  adjaopnt  O^lf  of  Manaar  )  bad 
been  effectively  occupied  for  pentpries  by  the 
inhabitants  of  In^ia  and  Ceyion,  respepti^eW  ; 
that  t)  p  '*  chanks  "  founpl  therein  had  for  centu- 
ries been  the  monopoly  of  t)ip  rulers  pf  tbepoun* 
try,  both  in  India  and  Ceylon,  and  that  licenses 
to  gather  them  had  ^^^^^  jgranted  by  ^'be  sover- 
eign ;  and  that  **  cfiank  royalty  "  was  one  of  the 
heads  pf  revenue  on  which  permapent  assesfir 
ment  pf  an  adjacent  ^amindafi  was  ^ed  in  ISChi. 
Petitioner,  who  had  leased  from  the  Bajah  of 
Ramnad  tbe  **  cban)c  ]i>ed8"  five  milps  pfF  the 
coast  pf  bis  zaminda^,  charged  the  counter, 
petitioners  with  hayinjD^  committed  the  offence 
of  theft  of  *'  chanks  "  from  these  beds.  On  Ihf 
defence  being  faise^  thaf  '*ohanks"  wsre  fish, 
and  were  feras  naturof  an^  that  those  in  ques- 
tion had  been  taJEon  from  beds  in  the  open  sei^ 
and  had  therefore  not  bef^n  %ti\^r\  from  thu 
possession  of  the  complainant  and  could  not  bt 
the  snbiept  pf  tfieft : 

Bfld,  that  the  *'  chanks  "  in  question  were 
capfible  of  being  t^e  subject  of  theft :  AliDA 
kumaru  Pillai  v.  Ku^hppay^  27   Maf|l 

£51  38CI 

Ppnal  Code— •:  379— Theft. 

The  petitioner  w^  conyipted  pf  theft  of 
certain  bamboos  which  he  said  he  cut  on  bis 
own  puttah  land,  but  which  the  prosecution  al- 
leged he  cut  on  poyernment  poramboke  land 
adjacent  to  his  own.  Prior  to  his  ponyictipn^ 
disputes  had  arisen  between  the  Revenue  autho- 
rities and  the  petitioner  regarfling  the  ownershig 
pf  the  land.  The  petitoner  oontended  that  he 
bona  £de  believed  the  bamboos  to  be  bis  pro- 
perty at  the  time  he  cut  and  removed  them. 
The  magistrate,  finding  that  the  Revenue  auth^ 
or i ties  had  talcoi  possession  of  the  land  at  the 
time  the  bamboos  were  removed   convicted  thp 

petitioner. 

Jiield,  that  the  copyiptipn  was  wrong.  The 
questions  ^to  be  considered  ivere,  (1)  whether 
the  bamboos  did  in  fact  belong  to  the  petitioner 
or  to  Government;  (8)  whether  if  they  did 
not  belong  to  the  petitioner  he  bona  fide  belie- 
ved they  did 

It  is  the  province  pf  the  pivil  Courts  ti| 
f  decide  questions  of  oWership  of  land  betwetf 
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Governmont  and  private  parties,  and  if  the 
Hoveiiuu  author! tict^  take  Buuimary  posflession  of 
land  as  in  tho  present  oa^e,  they  become  mere 
troap^ssern  and  th3re  ift  nothing  dishonest  in 
the  «)\viier  taking  possession  of  his  own  pf  iperty. 
^li{ir.sA\v  iii  Tevaii  v.  Emperor  28 
M  mI.  -Ma  878 

Penal  Code— 8.379- 

Fisli  HI  ail  ordinary  irrigation  tank  are  not 
in  the  possession  of  any  person  so  as  to  be 
capablo  of  being  the  sqbject  of  theft.  Hf  jr  does 
tho  nmioval  of  such  tintf  conjtitnte  any  other 
oflnce.     8ijl>ba  li.hii    v.  MuUbhouF     AH 

Sih.'b.  ^^  Mri.i  81  36 

Penal  0-^49 —«8- 395,411. 

Qii  the  tri^l  of  ^n  accused,  befove  a  Judge 
find  jpry  at  a  (jonrt  of  Session,  for  dacoity 
find  receiving  stolen  property,  the  Judge,  in 
his  charge  to  the  jury,  4ireqte4  tl^en^  that  thp 
fact  of  a  stjien  shirt  having  baei)  foqn4  in  pos- 
session of  the  accused  two  months  %fter  the 
dacoity,  was  sufficient  to  justify  them  in  convi- 
f ^illg  the  accuse^  of  the  dacoity : 

Held,  on  appeal,  tl^at  tl^i^  ^as  ^  n^isdireoti- 
on.  MV^ether  the  prQsses^ion  qf  the  stolen 
pi^9p^fty  was  recent  enough  to  warrant  a  covi- 
ption  for  a  substantive  offence  was  a  matter 
entirely  for  the  jury  and  shoal4  i^ot  l^aye  boen 
put  to  them  in  the  positive  way  which  the 
Judge  adopted  Guzz'ila  Hanuiiiaii  V  E  iw 
peror  2Q  Had   4G7  260 

jPenal  Code— »9-  *i7?  ^^h  468- Appuca- 

^ion  to  Uniyefsity. 

g.  held  a  Marticolatioo  certificate  which  had 
been  issued  to  him  by  a  University.  G.  had  fail- 
^  to  pass  the  Matriculation  B^Kaminatipz^.  TUe 
Registrar  x>l  the  University  received  a  letter  pur- 
porting to  be  signed  by  3.,  stating  that  Ifis  cer- 
tificate bad  been  lost  and  re<|i)jQ6t{ng  ^hat  a 
.duplioate  might  be  issued.  Enclosed  with  the 
letter  was  what  purported  to  be  a  certificate  by 
the  head-master  of  a  local  school,  corroborating 
the  statement  as  tu  the  loss  and  supporting  the 
application  for  the  issue  of  a  duplicate.  This  do- 
cun^etifi  had  not,  in  fact,  been  >vritten  by  the 
head-niaster,  and  S.  had  not  in  fact  lost  his  Matri- 
culation certificate.  Q.  was  charged  with  cheat- 
ing and  fqrgery  to  oonimit  ch(?ating.  The  Pepu- 
ty  Magistrate  found,  on  the  evidence,  that  the 
writer  of  the  application  ior  a  duplicate  certi- 
ficate was  the  aqcused,  and  convicted  and  sent- 
•nos^  ^«he  focused  on  both  charges,  The  SesQison 


Judge,  on  appca^ ;  altered  the  offences  to  those 
of  attempting  to  cheat  and  forgery  to  commit 
cheating  and  reduced  the  sentence.  Subject  to 
these  modifications  he  dismissed  the  appeal.  On 
a  revision  petition  b^ing  filed  in  the  High 
Court  :  } 

Hold,  that  the  charge  of  cheating  must  faift 
inasmuch  as  there  was  no  proof  that  the  decep- 
tion practised  by  the  accused  on  tho  Begistrar  of 
tho  University  had  caused  harm  or  damage  to 
him  or  to  the  University  which  he  represented. 
Nor  was  it  shown  that  the  accused,  in  applying 

for  the  duplicate  certificate,  had  any  intention 
of  causing  wrongful  gain  to  himself  or  wrong*- 
ful  loss  to  the  University,  to  whom  ho  had  paid 
a  fee  greater  than  the  cost  price  of  the  certifi- 
cate. The  charge  of  forgery  filso  failed,  for,  As- 
suming that  accused  had  fabricated  the  head- 
master's certificate  it  was  not  shown  that  he 
had  done  so  fraudulently  or  dishonestly  and 
with  intent  to  c^use  da|n^o  or  injury  to  the 
public  or  to  any  one.  The  question  before  the 
court  was  not  as  to  his  intended  use  of  the  eer^ 
tificate  subsequently.  Eyen  if  be  hfi^  snph  an 
intention  thM  inere  preparation  did  not  amount 
to  an  attempt  to  commit  %n  offence  w;th)n  the 
meaning  of  section  511  of  tt^e  Indian  Penal  Cpde. 
King-Eioperor  v,  C.  Sriuiv^sao.  25 
Maa.  726  188 

Fe^al  Code— s.  424, 

Wl^ere  a  distraint  is  made  tender  t|^e  Bent 
Recovery  ^ct  for  arrears  of  rent,  thejre  {s  no 
presumption  tl^at  it  is  legally    made,  f||id  H 

persons  are  charged   with  haying  dishonestly 
removed  property  to  avoi4    it,  the  prosecntion 

must  prove  that  it  was  a  legal  distrafnt.  In  the 
absence  of  such  pioof,  persons  who  have  resisted 
the  4Jstraint  or  have  removed  their  property  to 
ayoid  it,  cannot  be  convicted  cf  an  offence, 
fnasmuch  as  they  had  a  right  of  private  def en<3a 
of  their  property  unless  the  distraipt  was  legal. 
King-Em i»eror  v,  Qopalasamy  25  Mad.  j 
729  i88 

Penal  Code— ^.  424, 

If  ryots  holding  land  on  vtiran^  tenure  re« 
move  crops  for  the  purpose  qf  protecting  themt 

from  injury  or  damage  owing  to  delay  or  refusal 
on  the  part  of  the  Zamindar  to  perforn^  his  part 
in  the  harvesting  or  division,  such  a  removal 
would  not  l^e  dishqnest  witl^in  the  meaning 
of  section  424  of  the  Indian  Penal  Code.  But 
where  it  is  proved  that  the  crops  havo  b^n 
remove^  dishonestly,  or  fraudulently,  an  offence 
is  committed  render  section  424,  even  thoug . 
the  Zexmndar,  under  the  ^rn^s  o|  the  teaanq/j 
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acquires  no  property  in  the  ftbare  due  to  him 
until  the  ryots  have  delivered  it  to  him. 
Subtidhi  Rautho  v.  BaUrumu  Piidi. 
2G  Mft^  481  267 

Penal  Code  "•  *^5. 471— Forgery. 

In  order  to  obtain  admifMion  to  the  Matri- 
culation Examination  of  the  Madras  Uiiiver5itA 
as  a  private  candidate,  V  was  required  to  pio- 
duce  to  the  Registrar  a  certificate  singncd  l>> 
the  head  master  of  a  recognissed  high  school 
that  he  was  of  good  character  and  hnd  attained 
his  twentieth  year.  V  fabricated  the  headmas- 
ter's signature  to  such  a  certificate  and  forward- 
ed it  to  the  Registrar  : 

Held  (SuBKAHMANiA  Aytar  and  Dameb,JJ., 
iii^senting  that  V  was  guilty  of  forgery. 

Per  Sir  Arnold  White,  C.  J  —  The  <  ffern 
c!  forgery  is  complete  if  a  document,    fnlse  ii 

fact,  IS  made  with  intent   to  commit   a   fraud 

although  it  may  not  have  been  made  with  any 

one  of  the    other  intents  specified  in    Rcctioi 

403.  It  was  not  necessary  having  re pnrd  to  tb« 
woi ding  of  section  24  that  the  accused  shoulc^ 
intended  to  cause  both  wrongrul  gain  to  him 
wlf  and  wrongful  loss  to  the  University.     Botl 

intentions,  however  were  present  in  this  case. 
Moreover,  the  false  document  had  been  made 
with  intent  to  support  a  *'  claim  or  title  "  with- 
in the  meaning  of  those  words  as  used  in  sec- 
tion 463.  A  claim  to  be  admitted  to  a  Univer- 
sity examination  is  a  "claim"  within  the  mean- 
ing of  section  463.  It  was  more  clearly  so  ii 
the  present  case  as  the  accused  had  a  claim  " 
to  be  exempted  from  the  production  of  an  at 
tendance  certificate,  upon  satisfying  certaii 
conditions  precedent.    An  intended  deprivation 

of  property  is  not  an  essential  element  of  an 
intention  to  defraud. 

Per  BuNAOK.  J. — Those  decisions  which  pro- 
ceed on  the  ground  that  an  act  is  not  fraudu- 
lent unless  it  causes  or  is  intended  to  cause  lo&s 
or  injury  to  some  one  wou\l  sr^em  to  take  too 
jjarrow  a  view  of  the  meaning  of  the  word 
••fraudulently"  as  used  in  the  Code.  The  act 
of  the  accused  was  fraudulent  not  merely  by 
reason  of  the  advantage  which  he  intended  to 
tecure  for  hiniFolf  by  means  of   bis   deceit,   but 

also  by  r.^ason  of  the  injury  which  must  neces- 
sarily re8ult  to  the  University  and  through  it 
to  the  public  from  such  acts  if  unrepressed. 

Per  SuBBAHMANiA  Ayyar.  -  Thc  document 
tras  not  made  fraudulently  within  the  meaning 
of  sections  4G4  and  468  of  the  Cono.  Pepriva- 
tion    of  property,    actual    or    intended,     does 

liot  constitute  an  essential  element  in  regard  to 


I  offences  falling  under  sections  466  and    471    af 

I  the  Indian  Penal  Code  :  but  the  deception  must 

Involve  some  lota  or  risk  of  loss  to  an  individual 

or  to  the  pnblio.    It  is  not  enough  to  show  that 

the  deception  was  Intended  to  secure  an  ad\an- 
tage  to  the  deueiver. 

Per  Da  VIES.  J.~It  had  not  been  shown  that 
the  accused  in  making  the  documtnt  hud 
either  of  the  intentions  necessary  to  cimbtitnte 
it  a  false  document  within  the  meaning  of  sec 
iion  464.  A  mere  intention  to  decei\e  does  not 
necessarily  imply  an  intention  to  defraud  or  to 
cause  wrongful  loss  to  one  person  or  wroi  gftil 
gain  to  another.  A  person  to  be  defrauded 
must  suffer  some  harm  or  damage  or  injury  and 
there  was  no  evidence  that  the  Regigtrer,  is 
representing  the  University  had  been  deprived 
of  nothing  and,  on  the  other  hand,  had  profited 
by  the  application  by  the  accued  Moreover  the 
intention  of  the  accused  was  to  subject  himself 
to  examination,  which  could  not  be  d«emid 
a  thing  of  value,  if  he  failed,  it  ended  in  m  - 
thing,  if  he  passed,  he  became  entitled  to  a 
certificate  not  in  consequence  of  the  false  writ' 
ing  but  on  his  own  merits.  KotHinr.ijn  Ven- 
kutmyaiiii  r.  Em|>eror  28  M  ^f*.  9r  .'^SS 

Penal    Code—ss    478,    480-tiaden.ark— 
Criminal  Procedure  Code,  ss  227,  288.  234. 
A  person  selling  soap  not  manufactured  i«y 
P  in   a  box  which   bears  the  name  of  P    as  a 
soap  manufacturer,  uses  a  false   trademark  and 
is  guilty  of  an  o.^enoe  under  section  4fO  of    the 
Indian     Penal   Code.    It  is  not    necessary  to 
constitute  an  offenoe  under  section  478  that  a 
trademark   in  the  sense  in    which  the  word  is 
used  in  the  English  Patents,  Designs  and  Trade- 
marks Aots  sfaoQld    have  been    acquired  :  and 
the  mark  is  none  the  less  a  false  mark  because 
it  appeared  on  the  box  and  not  on  the  goods. 

Under  sections  288  and    284  of  the  Code  of 
Criminal  Procedure,  a  person  cannot  be  charged 
with    more  than  three  offences  at  one    trial 
and  the  defect  cannot    be  cured,   after  the  ac- 
cu<)ed    had  pleaded  and  the  case  had  closed,  bj 
amending   the    charges  so  as    to  reduce  it    to 
three  offences     Although  the  words  in    section 
227  of  the  Code  of    Crhninal    Procedure  arc 
wide  enough  to  warrant  a  Court  iu  altering  a 
charge  by  striking   out  one  of  the  charges  at 
any   time  before  judgement,   the  section  does 
not  warrant  the  striking  out    of  a  charge  for 
the    purpose    of  curing  an   illegality    already 
committed,   and  after  thc  mischief  which  the 
Legislature  intended  to  guard  against  had   been 

done.   Manavula  Chetty   v.  Emperor  29 
Mad.  5G9  4S6 
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Penal  Cod<5— »^  ^^d* 

WlieiUdr  a  man  has  beeti  bohvlcied  ot  dtatio- 
ing  ttway  a  wouian,  under  seotion  498  of  the 
luaiau  Ponal  Code,  the  woman  who  was  entic- 
ed away  by  hi  hi  cannot  be  guilty  as  an  abettor. 
Whtjlhi-ra  woman  could  be  convicted  of  abet- 
ting the  taking  away  of  herself  within  the 
meaning  of  section  498— Qu»re.  Jn  Be  Bal- 
Mtnbit   2n  Uad.  4^)3  S48 

Peual  Oode  -"*  500— criminal  P.  0.  8.198. 
A  newnpupiT  publihhed  articles  which»  for 
the  purpoKcm  of  the  point  of  law  to  be  determin- 
ed, were  asHumed  to  be  defamatory.  Tnese  relat- 
ed to  the  conduct  of  certain  subordinate  officers 
of  tho  Madras  Municipal  Commission.  A  com* 
plaint  was  lodged  by  the  President  of  the  Com- 
mission in  respect  of  the  alleged  defamation,  it 
being  contend'  d  u  b  Jmlfof  the  complainant  t!iat 
iaasmuch  as  by  the  Madras  Municipal  Act,  the 
President  is  responsible  for  the  efficient  dis- 
charge of  their  dutien  by  his  suhordinate  officers 
Iiis  conduct  and  administration  had  been  im- 
pugned by  the  articles. 

Held,  that  assuming  for  the  purposes  of  the 
question  under  consideration  that  the  state- 
ments complained  of  were  defamatory  of  the 
subordinate  officers  of  the  Municipal  H<^lth 
I>partment,  they  were  not  defamatory  of  the 
complainant ;  and  that  the  complainant  was  not 
a  **per8ona  ggrieved*'  within  the  meaning  of  sec- 
tion 198  of  the  Code  of  Criminal  Procedure. 
H.K.  Beuuchaiupv  Q.  M.J.  Moora 
26  UtMi.  43  202 

Penal   Codecs.  500— Defamation. 

Accused,  who  was  the  trustee  of  a  temple, 
was  convicted  of  defemation,  the  alleged  defa- 
matory statement  being  that  the  complainant, 
who  performed  the  worship  in  a  temple,  had 
heon  convicted  and  sent  to  jaU  for  the  theft 
o:  lUU  bjl  n„i  lo'  - »  ^'^-  toniple.  At  the  tim«» 
when  the  statement  was  made,  an  appointment 
was  in  question  in  connection  with  the  tenaple. 
Held,  on  revision,  that  accused  was  justified 
in  making  the  statement,  either  in  the  interest 
of  the  te  nple,  or  inicause  the  statement  was  no 
more  than  a  publication  of  the  result  of  proce- 
edings in  a  Court  of  Justice.  Siogaraju 
N'itf*bhuf»hanain.  26  Mad.  404      248 

Poace  Act  xxiv  of  i859,  s.  44. 

A  police  constable,  who,  having  obtained 
casual  leave,  does  not  return  to  duty  on  the  ex- 
niry  of  sucb'leave  and'stays  away;withoutobtam- 
hig  fresh  leave,  is  guilty  under  section  44  of  Act 
XXIV  of  1869  of  the  offence  of  'ceasing  to  per- 
form the  duties  of  tho  office  without  leave.'  ^ 


fiinperor  t>,  Ramaswamy  Bajn  29  Mad. 
192  410 

Reformatory    Scbooli  Aot— Aet 
Via  of  1897,  M.  8,  0, 11,  18, 16— 

Periods  of  detention  allowable* 
A  District  Magistrate  before  whom    the  oAsa 
of  a  youthful  offender  oame,  under  the  pfo- 

visions  of  section  9  of  the  Refotmatory  Schools 
Act,  1897,  found  the  acoused  to  be  th  irteea 
years  of  age^  sentenced  him  to  six  months*  rig* 
orous  imprisonment,  and  directed  that  in  lieu 
of  undergoing  that  sentence  he  should  be  detai- 
ned in  a  Reformatory  school  for  a  period  of  Ave 

I  years,  unless  he  should  attain  the  age  of  eighte^ 
en  years  at  an  earlier  date : 

Held,  that  the  ord  it  was   wrong,   inasmuch 
as  it  failed  to  fix  the  exact  period  of  detention. 

Semble,  that  in  some  oases  it  may  not  be 
necessary  to  ascertain    the  exact  age   of   the 

offender.  If  he  be  not  over  fifteen,  a  period  of 
three  years  maybe  tightly  fixed ;  if  not  over 

flev^'D,  a  period  of  seven  years  may  he  fixed 
without  further  enquiry.  But  in  oasos  in  which 
enquiry  is  necessary  in  order  to  fix  the  period, 
as  when  the  offender  is  over  eleven,  and  the 
Magistrate  wishes  to  make  the  period  as  long 
as  possible,  he  must  find,  as  well  as  he  can,  tho 
exact  ago  of  the  offender,  and  is  not  at  liberty 
to  leave  the  decision  of  the  question  to  the  Re- 
formatory officials. 

The  effect  of  the  notification  published  by 
Government  regulating  the  periods  for  which 
vouthful  offenders  may  be  sent  to  Reformatory 
schools  in  the  Madras  Presidency,  is  to  fix  a 
minimum  period  of  five  years  for  all  cases  in 
which  such  a  period  is  legally  possible ;  namely, 
in  all  oases  where  tho  offender  is  not  overthirte- 
en  at  the  date  of  conviction.  It  was  not  in- 
tended to  prevent  the  Magistrate  from  fixing  a 
period  short  of  five  years,  hut  short  of  three 
year3,  in  the  case  of  a  boy  over  thirteen. 
Queen-Empress  v.  Raina.  24  Mad. 
13  31 

Regulation  XI  of  1816,  s.  10— Con- 

finement  of  Native  Christian  in  stocks. 

By  section  10  of  Regulation  XI  of  1816,  heads 
of  villages  are  given  summary  powers  of  punish- 
ment in  cases  of  a  trivial  nature,  such  as  using 
ahusive  language,  and  if  the  offenders  "shall  be 
of  any  of  the  lower  castes  of  thcpcopTe  on  whom 
it  may  not  be  improper  to  inflict  s ->  degrading 
a  punishment/* they  maybe  put  in  tho  stocks.  A 
person,  who  was  a  Mala,  or  Hindu  Pariah,  by 
birth,  and  who  bad  b^ome  a  C0DV«rt  to  Chris- 


Digitized  by 


Google 


S3 


INDEX  (Mad.) 


872 


tianity,  was  convicted  of  having  ns^d  abusive 
language  and  sentenced  to  two  hours'  confine* 
ment  in  the  stocks  under  the  said  regulation. 
His  profession  was  that  of  a  weaver,  but  he,  in 
laot,  worked  aa  a  cooly.  On  the  question  of  the 
legality  of  the  sentence  being  zuf erred  to  the 
High  Court  I 

jffeld,  that  to  render  a  person  liable  to  con- 
fiaement  in  the  stocks  under  the  regulation 
there  mast    be  a  concurrence  of  two  circunis- 

ianoes,  vie./{l)  he  must  be  a  person  belonging  to 
one  of  the  lower  oastes  of  the  people,  and  (2)  he 
must  be  a  person  on  whom  from  his  social 
standing  or  otherwise  it  may  not  be  improper 
to  inflict  so  degrading  a  puuishment.  That  the 
test  is  not  what  is  the  offender's  creed,  but 
what  is  hi  a  caste, 

Sembk,  that  a  person  who  has  changed  his 
oraed  but  continues  to   belong  to  his  caste  may 

be  within  the  purview  qf  the  regulation  if  the 

caste  is  of  the  nature  therein  referred  to  ;  but 
if  he  abandons  his  caste  he  cannot  longer  be 
said  to  "belong  to  one  of  the  lower  castes  of 
tha  people"  and  punishment  by  confinement 
in  the  stocks  would  no  longer  be  legal.  Rit- 
tigadu  v.  Kopd^     Reddi,    2,4     Mud. 

?n  58 

B^iyalof  Firoceedings— ^««*  crimi- 

nalP.  C.  8. 259      "     ^  '  oyy 


Bevival  of  Proceedinffs— ^«- 

pal  p.  0.  s.  208 

Bight  olFrivatjp  defence— "^^el^^i 

Pode.  .<  ^  g^g 

jStamp  Aqt— ^<^  ^^  of  ie99.  s.  s^. 

Complaint  haying  been  made  against  a 
person  for  having  committed  offences  under  sec- 
tions  64  (c)  and  68  (c)  of  the  Stamp  Act  of  1899, 
the  Magistrate  issued  a  search  warrant,  under 
which  certain  documents  were  seized  and 
impounded  under  section  83  (2)  of  the  Act.  *0n 
its  being  contended  that  his  action  in  impo- 
andlng  them  was  illegal,  because  the  documents 
did  not  come  before  hii^i  in  the  performance  of 
Wsjunction?  within   the   meaning  of  geotion 

Beld,  that  the  word  "  comes"  is  sufficient. 
ly  wide  to  includethe  production  of  documents 
midera^ search-warrant.  ^ing-Emperor  v. 
Balu  K^uppayyau  25  Mad.  §25  171 
ptamp  Aot— 1  of  ia79,  bb,  pi,  67. 

Twa  letters  were  written  ^o  petitioner  in 
which  tha  w|!iter  recommended  him  to  adyanoe 
sums  of  money  to  the  bearers  of  the  letters  and 
^imd  himself  to  repay  those  smns,  if  lent,  in 


oaso  default  on  the  part  of  the  borrowers.  The 
loans  were  made  by  petitioner,  who  kept  h3 
letters.  A  prosecution  having  been  subst-quent- 
ly  commenced  against  petitioner  under  sec  on 
67  of  the  Stamp  Act,  1879,  for  defrauding  Gover- 
nment of  stamp  revenue  by  an.illegal  device,  and 
he  having  been  convicted  on  the  ground  thul 
when  the  loans  were  granted  the  documents 
became  letters  of  guarantee  and  as  such  liable 
to  stamp  duty  : 

HsLD,  that  the  execution  cf  a  document 
which  on  its  face  required  to  be  and  was  n*  t 
8tampe4»  pould  ^ot  be  said  to  be  an  act  *'con- 
trivance  or  device  not  specially  provided  for  by 
this  Act  or  any  other  )aw  for  the  time  being  in 
force"  ;  and  that  punishment  for  the  Act  of  the 
executant  of  such  a  ^opument,  if  itwerepnni* 
shable  at  all|  was  provided  for  under  section  61 
of  the  Stamp  Apt,  1879,  audit  could  not  there- 
fore he  dealt  with  under  section  67.— Also  that 
the  act  cf  a  person  receiving  an  unstamped  do- 
cument might  f^ount  to  abetment  of  an  offence 
hf^v|p|;  regfird  to  section  61  of  Stamp  Act.  1879 
and  to  the  icfinjtion  of  au  **  olleiiOe  *'  m 
section  40  of  the  Indian  Pepal  Code,  and  if 
sp,  would  be  an  act  provided  for  by  any  other 
law  for  thp  time  being  in  force,*'  and  so  not 
^ith$n  the  terms  of  section  67  of  the  St^mp  ^ct. 

Queen-Em press  t;.  Spoii^^^ndfam  Gbet- 
ti  23  Mud  155  9 

Stamp  Act— 4ot  il  of  1^99.  s.  69 

—Court  Fees  Act  VII  of  1870  (  as    amende  d 
by  Act  XII  of  ]mh  s.  34. 

A  person  who  had  been  convicted  oi  st^.aUD^ 
two  stamps  was  charged,  under  section  6^  pf 
the  St^mp  Act,  1899,  with  having  sold  ihemi 
he  not  being  a  licensed  vendor  of  stamps : 

Held,  that  the  words  **  sells  07  offers  fotc 
sale,"  which  qqcur  in  section  69  of  the  Stamp 
Act  and  |n  section  84  of  tl^«t  p9?i^t  Fees  Act 
inokide  the  ease  qf  a  thief  who  exchanges 
a  stolen  stamp  for  a  sum  of  money,  even  tbovgl^ 
the  \hiet   cannot    give   a    legal    tifle  by    the 

trafisaction.  (^ueea  Ernpress  V.  Virasami 
24  Mad.  319  7O 

Withdrawal    of   Comjilaiiit— s^e, 

Crimi^  Pro.  0.  s.  248  g^ 

Whipping— See  Criminal  Pro.  C.ss.  391, 

4C^     ^  24^ 
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Abetmentr  see   Penal  eodo   seoa.    108   A 
872  3 

AbkariAct  (Bombay   Act  V  ^of 

1878),  sections  3  (9),  62  Medicated 
article— Intoxicating  drug— Gooaine. 
The  term  ''medicated  article'*  as  used  in  seo- 
iion  62  of  the  Bombay  Abkari  Act  {Bombay  Act 
V  of  1878),  applies  to  something  which  is 
manufactured  and  by  that  manufacture  is 
hnbued  with  certain  medicinal  properties.  It 
do  38  not  therefore  include  cocaine,  which  is  m 
medicine  j>er  m. 

The  word  "intoxidating*'  as  used  in  section 
t,  clause  9  of  the  Bombay  Abkari  Act  (Bombay 
Act  V  of  1878),  cannot  be  confined  to  its 
derivative  meaning,  namely,  poisonous  :  the 
word  must  be  taken  to  be  used  in  its  popular 
sense,  which  would  include  the  efEects  pro- 
duced by  cocaine. 

Emperor  v.  Jamsetji  Cawasji  Gama. 
27  Bom.  561  128 

A  CCOmpliW — Evidence—  Corroboration — 
Bribery— Evidence  Act  f  I  of  1872),  sections 
114,  iU,  f  b),    and  133— Indian  Penal  Code 
(  Act  XLV  of  186  0),  section  161. 
It  is  generally  unsafe  to  convict  a  person  on 
the  evidence  of  accomplices  unluss  corroborated 
in  maCerial  particulars.    But,    in  considering 
whether  this  general  maxim  does  or  does  not 
apply  to  a  particular  case,    it  must  be  remem- 
bered that  all  persons  coming  technically  with- 
in    the  category    of    accomplices    cannot    bo 
treated  as  on  precisely  the  same    footing  :  the 
nature  of  the  offence  and  the  circumstances  io 
which  th^  accomplices    make  their  statements 
mast  always  be  considered.    No  general  rule  on 
the  subject  can  be  laid  down. 

A  person  who  gives  bribes  is  an  accomplice 
of  the  person  who  rocoivos  them ;  and,  while 
it  is  usually  unsafe  to  convict  a  public  servant 
of  receiving  bribes  on  the  uncorroborated  evid- 
ence of  persons  who  say  they  haVe  given  them, 
the  question  as  to  the  amount  of  corroboration 
depends  on   the    oiroumstftnces  of  each  case. 


King-Emperor  v.  Malhar  Martand  Kulkarni 
2^  Bom.' 198^  81 

Accomplice-**^-  criminal  Pro.  O.ss.  387, 

838.  267 

Act  XI  ofl846-^°«-  3*  *•  ^®  ^^"^' 

diction  62 

Act  ( XhVUt  of  1860 )  (  Bombay 

Town  Felice  Act  )j  ^  prevention  of 
cruelty  to  Animals  Act  sec.  8  100. 

Act  XIV  of  1874  (  scheduled  DistricU^ 
Act )  sec.  7  :  see  Jurisdiction  68. 

Act  XIV  of  1890  (  Prevention  of  cruelty 
to  animals)  sec.  8 — see  Prevention  of  cruelty 
to  animals  Act  sec.  8  100. 

Aden  Courts  Act  (II  of  1864),  sec-* 
tions  17,  20,  22,  :^8— ci"°^i«*i  ^'>^^- 

dure  Code  (Act  V  of  1898;,  sections  447,  449 
—Besident's  Gourt  at  Aden — Sessions  Gourt 
—Transfer  of  case  to  the  High  Gourt  —Juris- 
diction of  the  High  Gourt  to  transfer  a  case 
to  itself  from  the  Gourt  of  the  Besident  at 
Aden—  Letters  Patent,  clause  29. 
It  is  not  competent  to  the  Resident  at  Aden, 
to  whose  Gourt  as  a  Gourt  of  Session  a  case  is 
committed    under  section  447  of  the  Griminal 
Procadure  Gode,  1898',  to*  transfer  the  case  to 
the  High  Gourt ^  tender  the  provisions  of  section 
449  of  the  Gode,  on  the  ground  that  the  offence 
cannot  bo  afdequately  piftiished  by  him. 

The  powers  of  the  Gourt  of  Session  conferred 
upon  the  Resident  at  Aden  by  the  Aden  Gourts 
,  Act  ( II  of  1664  )  are  not  merely  such  as  ar* 
defined  in  the  Griminal  Procedure  Gode,  1898  ; 
but  such  ae  arc  provided  expressly  in  the  Act 
itself.  And  section  449  of  the  Gode  of  Grim%ial 
Procedure^  1898,  cannot  affect  those  provisions. 
The  High  Gourt  of  Bombay  can,  under 
clause  29  of  the  Amended  Iictters  Patent,  trans- 
fer to  itself  a  case  pending  in  the  Gourt  of  Ses- 
sion at  Aden. 

Emperor  ^.  Robert  Gomley   and    others^  29 
Bom.  676.  224" 

Arms  Act  (XI  of  1878),  Sec.  22— 

Master  and  servant — Master's  liability  for  tb« 
criminal  acts  of  his  servant. 
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Where  the  manager  of  a  licensed  vendor 
of  arms,  ammunition  and  military  stores  sold 
certain  military  stores  without  previously  as- 
certaining that  the  buyer  was  legally  authorized 
to  possess  the  same. 

Held,  that  the  licensee  was  liable  to  punish- 
ment  under  section  22  of  the  Indian  Arms  Act 
(XI  of  1878),  though  the  goods  were  not  sold 
with  his  knowledge  and  consent. 

The  principle— ''Whatever  a  servant  does  in 
the  course  of  his  employment  with  which  he  is 
entrusted  and  as  a  part  of  it  is  his  master^s  act'* 
»-i8  applicable  to  the  present  case. 

Qaeen-Empress    v.    Tyab    Alii    24     Bom. 
423.  11. 

Af86880rS,  trial  with  the  aid  of,  held  in 
fact  by  jury-see  criminal  P.  0.  sees.  269, 
418.  60 

Assessors ,  ^^^'^  "^^^  ^^  ai^  o'  o^^  asses- 
sor only  see—criminal  P.  C.  sees.  284,  286 
&  537.  69, 

Breach  of  Peace — >^  Criminal  Pro. 

Code  sees.  145  «&  526.  37 

Bribery  :  see  Accomplice.  81 

Charg^C  to  jury — SesMons  judge— Mis- 
direction— Inadmissible  evidence—  Criminal 

Procedure  Code  [Act  V  of  1898] ,  sections4]r» 
423  [2] 

Whero  a  charge  to  the  jury  by  tha  Sessions 
^dge  is,  upon  the  whole,  favourable  to  the 
accused,  and  most  of  the  points  of  importance 
in  favour  of  accused  are  more  or  less  dealt  with 
in  the  charge,  the  mere  fact  that  some  of  the 
points  are  not  so  an\plified  as  they  might  have 
been  does  not  amount  to  a  misdirection. 

Before  the  High  Court  can  interfere  with 
the  verdict  of  a  jury  on  the  ground  that  the 
evidence  of  accused's  confession  was  wrongly 
admitted,  it  must  be  satisfied,  firstly,  that  the 
verdict  is  erroneous  ;  secondly,  that  the  errone- 
ousnoss  was  caused  either  by  the  Judge's  mis- 
direction to  the  jury  as  to  that  evidouce  or 
by  a  misunderstanding  on  their  part  of  the  law 
aa  to  it  as  In  id  down  by  the  Judge. 

Whero  material  evidence  which  ought  not 
to  be  admitted  is  admitted  and  the  jury  are 
placed  in  posisession  of  it,  there  is  an  error  in 
law  iu  the  trial  under  section  418  of  the  Crimi- 
nal Procedure  Code  [Act  V  of  1898] ,  and  there 
is  a  misdirection  of  law  when  the  Judge  tells 
tthe  Jury  that  it  is  evidence  which  they  can  con- 


sider and  on  which  they  can,  if  they  think 
proper,  convict  the  accused.  The  fact  that  after 
putting  the  jury  in  possession  of  the  inadmis- 
sible evidence  the  Judge  in  his  charge  goes  also 
to  point  out  circumstances  which  wouM  justify 
the  jury  in  disbelieving  the  wrongly  adnunitted 
evidence  does  not  make  the  znisdirection  less, 
a  misdirection. 

Where  evidence  which  the  law  says  shall  not 
be  admitted  is  let  in  with  other  evidence  legally 
admissible,  And  where  the  former  is  of  amatarial 
character,  it  whould  be  mere  speculative  refine- 
ment to  hold  that  the  jury  mast  have,  in  con- 
victing the  accused,  reMed  upon  the  latter  and 
rejected  the  former. 

Emperor  v.  Waman  Shivram  Danrie.  I.  h,  R. 
27  Bom.  626.  ^qk 

Compensation  r  me  CrinHnal  p.    e.  sec. 

Compensation  :  see  criminal  Pro.  Code 
sees.  4  (h),250.  tfQ^ 

Confession,  ^^  <^Q  accused  while  in  Police 
custody  :  see  Evidence  Act  sec.  24.  46 

Confession,  retracted:  see  Evidence  Act 
sees.  24,  30  and  33.  33 

Contradictory  statements:  8^p®°*i 

Code  sec.  193.  174, 

Criminal  Frocednre  Code— ^ee  Evi- 
dence Act.  sec.  24.  Aa 

Criminal  Procedure  Code  (Act  V 
of  1898),  Sec.  4  (h).  Chap.  XV, 
PartB,  Scoa  191^  196,  196,  198, 

199,  and  Sec.  345  — ^^nal  code  (Act 
XLV  of  18G0),  Sec.  499,  Explanation!— 
Defamation  of  wife— Complaint  hy  husband 
— Aggrieved  party. 

Held  by  the  Full  Bench  (  Ranade,  J.,  dis- 
senting )  that  under  the  provisions  of  the  Cri- 
minal Procedure  Code  (  Act  V  of  1898  )  a  hus- 
band is  entitled  to  be  complainant  where  the 
alleged  offence  is  defamation,  imputing  unchj^st- 
ity  to  his  wife. 

Chhotalal  LaUuhhai  t;.  Natbabhai  Becbar 
and  another  25  Bom.   151.  JiJ7. 

Criminal  Procedure  Code  (Act  V 
of  1898),  sections  4  (h),  250— oom. 

plaint — Bcport  ot  Police  officer — Complaint 
by  a  Police  officer  in  a  non-cognizable  oase~> 
False  complaint — Compensation. 
There  is  no  section  in  the  Criminal  Proce^ 
dure  Code  1898,  which  empowers  a  Police  offic. 
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'Cr  to  make,  of  his  own  motion,  any  report  to  a 
Magistrate  in  a  noa-cognizable  case  ;  hence, 
where  he  files  a  formal  complaint  in  such  a  case, 
he  cannot  bo  said  to  *  make  a  report  '  and  his 
complaint  falls  within  the  definition  of  *  com- 
plaint '  in  section  4  {h)  of  the  Criminal  Proce- 
dure Code,  1898. 

Where  a  Police  officer  appears  before  a  Magi- 
Btrate  and  makes  a  formal  complaint  of  a  non- 
cognizable  offonco,  which  is  found  to  be  false,  the 
Magistrate  can  order  him,  under  section  250,  of 
the  Oriminal  Procedure  Code,  to  pay  componsa- 
.tion  to  the  accused. 

King-Emperor  v.  Sada.  I.  L.  R.  26  Bom. 
150.  76. 

Criminal  Procedure  Code  (  Act  V 
of  1898),  Sees.  14^4.  145,436  and 

i^39 Dispute  about  right  to  perform  service 

Ita  a  public  temple— Notice— High  Court 
—High  Court's  criminal  revisional  jurisdic- 
tion. 

A  Magistrate  professing  to  act  under  section 
146  of  the  Criminal  Procedure  Code  (  Act  V  of 
1898  )  is  bound  to  follow  the  proper  procedure. 
He  must  set~forth  the  ^^rounds  on  which  he  is 
satisfied  that  thervi  is  a  dispute  likely  to  cause  a 
breach  of  the  peace.  He  is  bound  to  issue  not- 
ices to  all  parties  concerned  so  as  to  give  them 
an  opportunity  to  put  in  their  rospecMve  claims. 
And  his  order  should  nojt  interfere  with  the 
rights  of  the  parties  as  determined  by  previous 
decisions  of  the  Civil  Court. 

A  dispute  relating  to  the  right  of  performing 
religious  service  in  a  public  templo  v/ben  it  is 
likely  to  cause  a  breach  of  the  pubiic  peace, 
fails  under  section  145  of  the  Criminal  procedure 
Code  (  Act  V  of  1898). 

The  High  Court  ordinarily  has  no  juiiidiction 
to  interfere  with  an  order  under  Chapter  XII  of 
the  Criminal  Procedure  Code  (  Act  V  of  1898  ), 
which  is  not  a  proceeding  within  the  meaning 
of  section  485  of  the  Code  ;  bat  when  the  Maj^i- 
strate  exceeds  his  jurisdiction  under  section  144 
or  145,  the  High  Court  has  power  to  interfere 
under  its  revisional  jurisdiction  (  section  489  ). 
A  dispute  arose  between  certain  classes  of 
priests  attached  to  a  Hindu  temple,  about  the 
right  of  performing  a  certain  religious  service. 
On  the  complaint  of  one  of  the  parties,  the  Magi- 
strate of  the  district,  purporting  to  Act  under 
section  145  of  the  Code  of  Criminal  Procedure 
^^  Act  y  of  1898  ),  passed  an  ex-parU  order  prohi- 


biting the  other  party  from  taking  any  part  in 
the  said  service,  although  both  parties  bad  been 
previously  declared  by  the  Civil  Court  to  be 
entitled  to  ofiiciato  at  the  service. 

Held,  that  the  order  was  illegal,  and  appos- 
ed to  the  provisions  of  section  145  of  the  €ode. 

In  Re  Pandurang  Govind  and  others  J.  L. 
R.  24  Bom.  527  ^4 

Cr  iminal  Procedure  Code  (Act  V 

of  1898),  Sees.  145  and  526-  Trans- 
fer  of  a  case—  Criminal  case — Bias  of  Judge 
—Magistrate's    powers    under    Sep.     145 — 
Breach  of  peace — Rights  of  the  parties. 
The  provisions  of  section   526  of  the  Crimi- 
nal   Procedure  Code  (  Act  V  of    1898  )  do   not 
give  any  power  to   direct  the  transfer  of  any 
proceedings  initiated  under  section   145  of  th« 
Code.     Such  proceedings  do  not    constitute  tw 
"  criminal  case  '*  within  the  meaning  of  section 
52S  of  the  Code.    A  criminal  case  means  a  case 
arising  out  of,  and    dealing    with,  some  crime 
already  committed.    It  does  not  include    pro- 
ceedinsfs  taken  for  the  prevention  of  crime. 

Under  section  145  of  the  Code  a  Magistrate 
is  not  at  liberty  to  go  into  the  merits  of  the 
claims  of  any  of  the  parties  to  the  dispute,  to  a 
right  to  possess  the  subject  thereof.  He  can  de- 
cide only  the  fact  of  possession  at  the  date  of  the 
order  requiring  the  parties  to  put  in  theii:  state- 
ments. 

The  parties  cannot  be  calh>d  upon  to  furnish 
a  statement  of  their  rij^hts,  nor  can  the  Magi- 
strate take,  as  the  basis  of  any  action  be  may 
finally  decide  upon,  any  conclusion  at  which  .^9 
may  arrive,  or  at  which  he  may  have  arrived,  as 
to  the  respective  titles  of  the  parties. 

In  Kc  Pandurang  Ooviud  Pujari  and  ethers. 
I.  L.  R.  25  Bom.  179.  37 

Criminal   Procedure    Code    sec. 

188— see  PcnalCode  sees.  108  A,  372.  3 

Criminal  P  CS  195- Small  Cause 
Court— Eegistrar  of  Small  Cause 

Court Sanction   to   prosecute   granted    by 

lit^gi8t^ar — 'Revocation  of  sane f  ion  -  Chit'f 
Judcre  can  revoke  it  as  a  public  oflicer— Jv- 
risdiction  of  Small  Cause  Court  to  revoke 
the  sar.ction — Presidency  Small  Cause  Cou- 
rts Act  (  XV  of  18S2  ;  sort  ion  35. 
The  Registrar  of  the  Court  of  Small  Causos 
has  authority,  under  section  1S5,  clause  1?  (o^ 
of  the  Criminal  Procedure  Code.(Act  Y  of  l^as?^ 
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to  grant  a  sanction  for  the  prosecution  df  an 
offence  under  section  182  of  the  Indian  Penal 
Code  C  Act  XLV  of  1860  ?  as  the  public  officer 
concerned. 

It  is  competent  to  the  Chief  Judge  of  the 
Court  of  Small  Causes,  to  whom  the  Registrar 
is  by  law  subordinate,  acting  as  a  public  serv- 
ant, to  revoke  the  sanction  granted  by  the 
Registrar.  But  it  cannot  be  revoked  by  the 
Small  Cause  Court  composed  of  one  or  more 
Jndges. 

In  the  mrtiter  of  Goverdhandaa  Meghji  I. 
L.  R.  27  Bom.  130.  ll6 

Criminal  Procedure  Code  (  Act  V 
of  1898  ),  Sees.   193  and     86— 

Sanction  to  prosecute— Joinder  of  charges-- 

Trial    for  more  than  ohe    offence— Ofiences 

falling  under  two  definitions. 

The  accascc^  was  committed  for  trial  before 
a  Sessions  Court  on  a  charge  of  abetment  of 
dacoity  under  dection  116  of  the  Indian  Penal 
Code  c  Act  XLV  of  1860).  In  the  course  of  the 
trial  tho  Assistant  Sessions  Judge  added  an  alte- 
rnative charge  under  section  511  of  the  Code 
and  sentenced  tho  accused  under  sections  395, 
116  and  511  dt  the  Indian  Penal  Code  c  Act 
XLV  oU 860). 

In  a{)yeal  the  Sessions  Judge  held  that  the 
evidence  disclosed  the  offence  of  an  attempt  to 
commit  the  offence  of  collecting  arms,  &c., 
with  intention  of  wagiag  war  against  th^- 
Queen,  under  section  122,  and  as  no  charge  un- 
dar  that  section  could  bo  framed  for  want  of 
tha  sanction  of  Government  under  section  196 
of  the  Criminal  Procedure  Codo  ^Act  V  of  1898) 
the  accused  could  nob  be  brought  to  trial  at  all. 
He,  therefore,  rcvarsad  the  conviction  and  acquit- 
t^  the  accusec^. 

Held,  (reversing  the  order  of  acqui'ital),  that 
£he  mere  fact  that  no  charge  for  tho  graver 
dSenco  under  B?ction  122  of  the  Indian  Penal 
Code  ^XLV  ol  1860>  could  ba  framed  for  want 
of  Governmorit  sanotion,  did  not  render  the 
trial  for  the  minor  offence  of  att  ;mpting  or 
abetting  dacjiby  eiohor  irregular  or  illegal. 

Par  FuLTo:;.  J.  :— -Aoc  jrdiui^  to  the  2nd 
elaoseof  si^^bion  235  A  tho  (^.:,n^n\l  Procedure 
X  '  Code  (  Aon  V  '.f  lSc3  ),  if  .  he  .  ^:ous  ,'d  abetted  an 
oflonco  und  r  s^ccion  19/J.  of  tho  Penal  Code, 
ard  by  tlie  iiTi'^  s-)  "'^  t'  ,j  aJibomptod  or  abet- 
ted  the  oliwice  of  c  .'>..  y,  he  could  ba  tried    for 


each  of  these  offences ;  but  as  that  section  if* 
controlled,  as  regards  tho  dffence  against  th«' 
State,  by  the  provisions  of  section  196  of  the 
Criminal  Procedure  Cole,  its  operation  in  thii 
case  is  restricted  to  the  minor  offence  for  which' 
tho  accused  could  legally  be  charged  and  tried. 

Queen.Empress  v.  Anant  Puranik.  I.  L.   R. 
25  Bom.  90  21 

Criminal  Fro.  G  sec.  209— ^e«  R«^5- 

sional  Jurisdiction  of  High  Court.  lH, 

Criminal  Procedure  Code  (  Act  V 
of  1898),  Beotians222,  239— s»i°- 

cessive  breaches  of  trust — Joinder  of  charges* 
—Joint  trial— Same  transaction—*  Transac-- 
tion  *  meaning  of. 

Where  the  accused    persons  were  jointly  in 
charge  of  truttt  funds,  so  that  one  conld  not   act 
without  the  connivance  of  the  other,  and  each 
of  thom  misappropriated'  sums  of  money  from' 
the  trust  fuhds  to  his  •wn  use,  thus  evidently 
carrying    through  their  object  in  concert,   th«* 
fact  that  they  carried  out  their  scheme  by  suc- 
cessive acts  done  at  intervals,  alternately  taking- 
bho  benefits,  did  not    prevent  the    unity  of  the 
project  from'  constituting  thte  series  of  acts  one 
transaction,  i.  e.,   the   carrying  through  of  the 
same  object  which  both  had  from  the  first  act  to 
the  last :  and  there  was  no  objection  to  thei 
baing  tried  joiaftly  at  one  trial. 

Section  a22  of  the  Criminal  Procedure  Code 
(  Act  V  of  1'8&8  )  clearly  admits  of  the  trial  of 
'  any  number  of  acts  of  br-^ach  of  trust  commit- 
ted within  the  year  as  amounting  only  to  one 
•  offence.  The  section  does  not  require  any  parti- 
cular formulation  of  the  accusation,  but  only 
enacts  that  it  is  sufficient  to  show  the  aggregate 
offence  without  specifying  the  details.  It  dis- 
penses with  the  necessity  of  amplification  ;  it 
does  not  prohibit  enumeration  of  the  particular 
items  in  the  charge. 

Saction  239  of  the  Criminal  Procedure  Code 
(  Act  V  ol  ld98  )  admits  of  the  joint  trial  when 
more  persons  than  one  are  accused  of  different 
offences  committed  in  the  same  transaction. 
It  suffices  for  thte  purpose  of  justifying  a  jof at 
trial  that  the  accusation  alleges  offences  com- 
mitted by  each  accused  to  have  been  committed 
in  the  samife  transaction,  within  the  meaning  of 
section  239.  It  is  not  necessary  that  the  charge 
should  contain  the  statement  as  to  the  transa- 
ctioi^  being  one  and  the  aame^    It  is  the  tenoor 
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ol  the  aoooffttion  and  not  the  wording  of  the 
charge  that  n^ust  be  oonsidered  as  the  test. 

In  seotion  289  ol  the  Oode,  a  series  of  acts 
separated  by  intervals  of  time  are  not  excluded, 
provided  that  those  jointly  tried  have  through- 
out been  directed  to  one  and  the  same  objective. 
If  the  accused  started  together  for  the  same 
goal,  this  sui&ees  to  justify  the  joint  trial,  even 
if  incidentally,  one  of  those  jointly  tried  has 
done  an  act  fof  which  the  other  may  not  be 
responsible. 

The  foundation  for  the  procedure  in  section 
289  is  the  association  of  two  persons  concurr 
ing  from  start  to  finish  to  attain  the  same  end. 
^0  doubt  if  it  were  attempted  to  associate  in 
the  trial  a  person  who  had  no  connection  what- 
ever with  the  transaction  at  a  time  When  on^or 
more  of  the  series  of  the  acts  alleged  had  been 
done  then  that  would  be  outside  the  provisions 
of  the  section. 

**  Transaction  *'  means  **  carrying  through  " 
and  suggests  not  necessarily  proximity  in  time 
^ — so  much  as  continuity  of  action  and  purpose. 

Emperor  v.  Datto  Hanmant  Shahapurkar. 
I.  L.  B.  80 Bom.  49  227 

Criminal  Frooednre  Ck>de  (  Act 
V  of  1898  ),  seotions  283,  239— 

Jdnt  trial  of  different  accused— Receiving 
stolen  property  at  different  timee  and   from 
different  persons — Same  transaction— Indian 
Penal  Code  (Act  XLV  of  I860;,  section  411. 
A  theft  was  committed  of   certain  property 
including  ornaments*.    S  was  one  of  the  persons 
who  received  the   stolen   property  from    the 
thieves*    S  disposed  of  the  property  to  several 
persons,  and  being  indebted  to  J  he  gave  a  por- 
tion of  the  property  to  J  in  satisfaction  of  his 
debt.    E  was  found  to  have  in  his  possession  a 
portion  of  the  property  identified  as  stolen    in 
the  same  theft,  but  there  was   nothing  to  show 
when  he  received  it  and   from  whom.    Under 
these  oircumsUnces  the  three  persons  S,  J  and 
K  were  tried  together  at  one  trial  on  charges  of 
receiving  stolen   property    knowing   it   to   be 
stolen: 

Eeld  by  RusBBLL  and  Battt,  JJ.,  that  that 
the  three  offences  against  the  three  accused 
8.  J  and  K  were  distinct  offences  which  could 
not  be  regarded  as  offences  committed  in  the 
same  transaction  within  the  meaning  of  section 
389  of  the  Criminal  Procedure   Oode.  and  that 


the  trial  of  the  three  accused  together  was  in 
contravention  of  the  provi^ons  of  section  288  of 
the  Code  and  was  therefore  illegal. 

Per  BATTt,  J.  :— "  The  offence  punishable 
under  section  414  of  the  Indian  Penal  Code  is 
that  of  voluntarily  assisting  in  disposing  of 
stolen  property  and  therefore  must  necessarily 
form  part  of  the  same  transaction  as  the  receipt 
by  the  person  to  whom  it  is  so  disposed  of.  It 
necessarily  involves  manifest  criminality  in 
both  persons  at  one  and  the  same  time  when 
both  offences  are  committed." 

•<  The  words  of  section  289  of  the  Criminid 
Procedure,  1898,  are,  to  say  the  least  of  it,  ambig- 
uous, if  intended  to  include  in  the  same  trans- 
action a  series  of  acts  one  or  more  of  which  had 
been  done  at  a  time  before  the  parties  to  the 
subsequent  acts  had  anything  to  do  with  that 
transaction.  The  illustrations  to  the  section 
seem  to  suggest  that  the  persons  to  be  jointly 
tried  must  have  been  associated  from  the  first 
in  the  series  of  acts  which  form  the  same 
transaction." 

"  The  inevitable  result  appears  to  be  that 
that  the  proceedings  of  the  Magistrate  were 
illegal  and  a  nullity  .  .  .  There  has  been 
no  legal  trial.  There  has  therefore  been  no 
legal  acquittal  and  there  is  therefore  neither  ap- 
peal against  acquittal  nor  acquittal  to  reverse, 
and  the  question  whether  the  accused  should 
new  be  legally  tried  is  a  question  not  for  jud- 
icial decision  but  for  the  consideration  of  the 
authorities  with  whom  it  rests  to  proceed  with 
a  prosecution."  Emperor  v.  Jethalal  Hurlochand 
29  Bom  449  222 

Criminal  Prooedure  Code  ( Aot  V 
of  1898)»  seotiont  234  and  236— 

Number  of  charges— Same  transaction. 

The  fact  that  offences  are  committed  at  dif- 
ferent times  does  not  necessarily  show  that 
they  may  not  be  so  connected  as  to  fall  within 
section  286  of  the  Criminal  Procedure  Code 
(Aot  V  of  1898).  The  occasions  may  be  dif- 
ferent, but  there  may  be  a  continuity  and  a 
community  of  purpose.  The  real  and  substantial 
test  by  which  to  determine  whether  several 
offences  are  so  connected  as  to  form  the  same 
transaction  depends  on  whether  they  are  so* 
related  to  one  another  in  point  of  purpose,  or  as 
cauRes  and  effect,  or  as  principal  and  subsidiary 
acts,  as  to  constitute  ono  continuous  action* 
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The  a<K;ased  wa8  tried  at  one  trial  for  three 
offenoes :  (1)  for  having  in  his  posseegion  on  the 
9th  October,  1902,  certain  steneil  plates  for  the 
purpose  of  counterfeiting  Hubbock  and  Oom- 
paoy^s  trade-mark  on  two  kegs  of  paint  (section 
485  of  the  Indian  Penal  Code  ),  (3)  for  having, 
on  or  about  the  7th  October,  1903,  sold  13 
kegs  of  paint  to  which  a  counterfeit  trade- 
mark was  affixed  (under  section  486  of  the  Ind- 
ian Penal  Code ),  and  (8)  for  having  in  his  pos- 
session  for  sale  on  or  about  the  9th  October, 
1903,  certain  kegs  of  paint  purporting  to  be 
Hubbock's  paint  having  a  eounterfeit  trade- 
mark (  under  section  485 ).  He  appeals,  con- 
tending that  the  trial  was  illegal,  inasmuch  as 
he  had  been  charged  at  one  trial  with  offences 
which  were  not  connected  together  so  as  to 
form  the  same  transac^^ion,  under  section  385 
(1)  of  the  Criminal  Procedure  Code  (  Act  V  of 
1898. ) 

Held,  dismissing  the  appeal,  that  the  trial 
was  not  illegal.  There  was  a  community  and 
also  a  continuity  of  pnrpose  in  the  possession 
and  the  sale — the  possiession  of  the  instnmiencs 
was  the  cause,  the  possession  of  the  kegs  and 
their  sale  theefifaot,  and  both  the  possession  and 
the  sale  had  one  intention  and  aimed  at  one 
result  namely,  that  of  deceiving  buyers  into 
purchasing  what  was  not  the  genuine  article  of 
Hubbock  and  Company.  Emperor  v.  Sherufalli 
AUibhoy.  37  Bom.  185  ng 

Criminal  Procedure  Code  (  Act 

V  of  1898  ),  Sec.  260 — Application  for 
an  order  that  a  person  should  give  security 
to  keep  the  peace— Refusal  of  application- 
Compensation  under  Section  350  of  Crim- 
inal Procedure  Code  (  V  of  1898  ). 
To  justify  the  application  of  Section  350,  a 

person  must  be  accused  before  a  Magistrate    of 

an  ofifence  triable  by  a  Magistrate. 

A  applied  to  a  Magistrate  of  the  First  Class 

to  order   B  to  give    security  to  keep  the  peace 

(  Section  107,  Criminal  Procedure  Code,   1898  ). 

The  Magistrate  after  inquiring  into  the  matter 

discharged  B  under  section  119  of  the  Criminal 

Procedure  Code  and  directed  A  to  pay  B  Rs. 

50  as   compensation    under  section  350  of  the 

Code. 

Held,  that  the  award  of  compensation   was 

HLegftl.    The  institution  of  proceedings    under 


section  107  of  the  Criminal  Procedure  Code  WM 
not  an  accusation  of  an  offence  triable  by  » 
Magistrate  within  the  meaning  of  section  350 
of  the  Code.In  Re  Govind  Hanmant  85  Bom. 

^  20 

Criminal  Procedure  Code(  Act  V 
of  1898  ),  Section    67. 177. 110— 

Security  for  good  behaviour— Witness -Ma- 
gistrate—Summons — Befusal  to  summon— 
Procedure. 

Section  357  of  the  Criminal  Procedure  Code 
(  y  of  1898 )  is  imperative  in  its  terms.  It 
leaves  to  a  Magistrate  no  discretion  to  refuse 
to  issue  process  to  compel  the  attendance  of  any 
witness,  unless  he  considers  that  the  applicatioa 
should  be  refused  on  the  ground  that  it  is 
made  for  the  purpose  of  vexation  or  delay  or 
for  defeating  the  ends  of  justice  ;  such  ground 
however,  must  be  recorded  by  him  in  writing. 
The  descretionary  power  of  refusing  to  summon 
any  particular  witness  is  vested  in  the  Magist. 
rate,  but  the  order  of  refusal  must  be  such  as 
to  show  in  writing  the  ground  of  refusal  as  ap. 
plied  to  each  individual.  Emperor  v.  Purshottam 
Kara  and  four  others,  36  Bom  418  go 

Criminal  Procedure  Code  (  Act  V 
of  1898 ),  eections  269  and  418— 

Offence  triable  with  the  aid  of  assessors 
triedinfact  byajury— Trial  by  jury- Ap- 
peal on  a  matter  of  fact— Practice— Proc- 
edure. 

Under  section  418  of  the  Criminal  Proced- 
ure Code  (  V  of  1898  )  no  appeal  lies  on  matters 
of  fact  where  an  accused  person  is  convicted 
by  a  jury  on  a  charge  which  ought  to  have  been 
'  ried  with  the  aid  of  assessors. 

An  accused  person  was  charged  with  and 
tried  for  offences  under  sections  803,  804  and 
335  of  the  Penal  Code  cAct  XLV  of  1860).  Under 
the  first  of  these  charges  he  was  triable  by  a 
jury.  Under  the  latter  two  he  was  triable  with 
the  aid  of  assessors  He  was,  however,  tried 
for  all  three  offences  by  a  jury  who  found  him 
guilty  on  the  third  charge.  The  Judge  accepted 
the  verdict  and  sentenced  the  accused  to  four 
years*  rigorous  imprisonment.  The  accused  ap. 
pealed. 

Held,  by  a  Full  Bench  that  under  Section 
418  an  appeal  lay  in  this  case  on  matters  of 
law  only  and  not  on  matters  of  fact« 
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Ter  Jenkins 'C,  J.—The  words  in  section  418 
^  the  Orlminal  Prooedure  Code,  1898,  "  when 
^he  trial  was  by  jury  *'  mean  **  when  the  trial 
in  fact  was  by  jury  '*  and  not  "  when  the  trial 
^hotlld  have  been  by  jury."  King-vBmperor  v. 
^arbhushanker  25  Bom.  680  QQ 

Criminal  FrooeduTe  Code  (Act  V 
of  1898), . sections  2S4,  286  and 

537 Trial  with  assessors— Trial  with  the 

aid  of  one  .assessor  only— Legality  of  suoh 

trial — ^Assessors. 

In  a'case  triable  by  a  Gourt  of  Session  with 
'the  aid  of  assessors,  one  of  the  assessors  being 
ill,  the  trial  commenced  and  ended  with  tonly , 
lone  jkssessor. 

Held,  that  there  was  no  legal  trial  that  the 
proceedings  must  be  set  aside  and  a  new  trial 
directed. 

Section  587  of  the  Criminal  Procedure  Code 
iAct  y  of  1898)  had  no  application   to   such  a  \ 
.case,  as  the  Court  was  not  properly  constituted. ' 

King-Emperor  v.  Jayram  26  Bom.  694    69 

JCriminal  Frooodnre  Code  (Act  V 
*of  1898),  section    1392— Act  x  of  1882 

sections  289,  292  —Adducing  evidence-Docu- 
juentsjput  in  during  xross -examination  by 
the  accused  of  witnesses  for  the  Crown— 
Righof  reply. 

During  the  cross-examination  of  a  witness 
for  the  Crown  certain  documents  were  put  in 
evidence  by  Counsel  for  the  accused  which  were 
not  part  of  the  record  sent  up  to  the  Court  by 
^he  Committing  Magistrate.  No  witnesses  were 
Availed  for  the  defence.  The  Crown  claimed  the 
right  of  reply. 

Held,  that  as  the  documents  put  in  during 
/the  cross-examination  of  a  witness  for  the  Crown 
were  tendered  and  relied  upon  by  the  defence  as 
-distinct  from  the  evidence  actually  tendered  by 
the  prosecution  and  submitted  for  cross  exami- 
nation, they  must  be  regarded  as  evidence  adduc- 
•ed  by  the  aoouscd,  and  that  therefore  the  Crown 
had  the  right  of  reply.  Emj>erQr  v,  Bhaskar 
Balwant  Bhopatkar  80  Bom.   421.  247 

Criminal  Frocednre  Cede  (  Act  V 
4)f  1898),  sections  303.  304-J"dge 

— Jury— Misunderstanding  the  daw— Verdict 
mistaken  or  ambiguous — Powers  of  the  Judge 
to  question  the  jury. 
.Section  804  of  the  Criminal  Procedure  Code 


I  (Act  V  of  189ft)  ohvioufily  contemplatoa  case* 
where  the  verdict  delivered  is  not  in  accordance 
with  what  was  really  intended  by  the  jury.  It 
has  application  where  there  is  no  accideirt  ot 
mistake  in  the  delivery  of  the  verdict ;  and  ^e 
mistake  lies  in  the  misui>d.»r8tandingof 'Che  law 
by  the  jury.  If  such  a  mistake  results  4b  an 
erroneous  verdict,  it  can  be-coprecte*  oiriy  by  the 
Judge  difiagreoing  with  the  jury  and  if^ferring 
the  case  .under  section  807  of  the  High  Court. 

PJSBCURIAM'.-''*'  There  is  no  provision  in 
the  Code  of  Orimina«l  Procedure  f  Act  V  of  189B) 
which  empowers  the  ^udge  to  question  the 
jury  as  to  their  reasons  for  a  unanimous  verdict 
when  there  is  nothing  amfbiguoosfln  the  verdict 
itself,  and  no  lurking  uncertainty  in  the  minds 
of  the  jury  themselves  regarding  it.  Section  308 
of  the  Code  limits  the  power  of  the  judge  te 
question  to  cases  in  which  it  is  necessary  to 
ascertain  what  the  verdict  of  the  jury  is— 
that  is,  where  the  verdict  being  delivered  in 
ambiguous  (terms  or  with  uncertain  sound  their 
meamng  isndt  clear.^ 

Emperor  v.  Kondiba  Dhondfba  Powar  and 
others.  '28  Bom.  4  >2  ^  50 

Criminal  Frocednre  Code  <(Aot  V 

of  1898),  Sees.  837,  388— Accompli  • 
—Pardon— Qrant  of  oonditionafl'pardon— The 
pardoned  accomplice  giving  full  and  true 
story  of  the  crime,  6ut  retracting  it  in  cross- 
examination  before  the  Sessions  Court— 
Order  of  Sessions  Court  fto  Committing  Mag- 
istrate to  withdraw  the  pardon— Forfeiture 
of  pardon— Trial  of  accused  for  the  offenc^^ 
Commitment— ConidctioQ  on  his  plea  of 
guilty— Irregularity— Illegality-Practice-and 
Procedure. 

The  accused  was  one  of  several  persons  ac- 
cused of  murder.  He  accepted  a  tender  of 
pardon  made  to  him  by  the  Committing  Mag- 
istrate  on  the  conditions  set  out  in  section  337 
of  the  Criminal  Procedure  Code.  He  was  exfWt 
mined  a<(  a  witness  for  the  Crown  before  the 
Comr.  ittina;  Magistrate,  and  he  made  a  full  and 
true  disclosure  of  the  Wtiole  of  'he  circumsfp- 
nces  within 'his  knowled  :e  relating  io  mch  offe- 
nce. H6  repeated  them  in  his  exam  lation-in- 
chief  before  the  Sessions  Judge,  but  re  iied  from 
his  statements  in  cross-ezamirati>n.  At  the 
conclusion  of  the  trial,  in  which  the  accom- 
plicet  were  convicNtcdof  jnur4Qr^  the  Scssio  j 
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JTudge  sent  tha  flurdoned  acoompAce  in  custody 
to  the  CommiMiog  Magistrate  with  an  order 
directing  that  he  should  be  committed  for  trial 
for  the  same  murder.  The  Magistrate  accordi- 
ngly,  withdrew  the  pardon  and  committed  the 
accused  to  the*  Sessions  Court  to  take  his  trial 
for  the  murder  aforesaid.  The  Sessions  Judge 
eonvicted  the  accused  of  murder  on  what  was 
described  as  his  plea  of  guilty  and  was  senten* 
eed  to  tran^>ortation  for  life.    On  appeal. 

Ifeld,  by  Aston,  J.,  that  the  Sessions  Judge 
had  no  authority  under  the  Code  of  Criminal 
Procedure  to  order  the  accused  to  be  committed 
for  trial  for  the  murder  in  respect  of  which  a 
pardon  had  been  tendered;  and  further,  that 
the  accused's  trial  was  conducted  with  material 
irregularity  which  seriously  prejudiced  the  ao- 
ensed  and  occasioned  a  failure  of  jiHstice. 

Held,  by  Beaman,  J.,  that  the  Sessions  Judge, 
who  presided  at  the  first  trial,  had  no 
power  to  make  the  order  purporting  to  have 
been  under  section,  389  of  the  Criminal  Prooe- 
dure  Code,  directing  the  commitment  of  the 
accused  on  the  ground  that  he  had  forfeited  his 
pardon  and  that  the  procedure  adopted  was  bo- 
th wrong  and  illegal. 

Per  Aston  J,— It  is  open  to  a  pardoned  ac- 
complice, if  placed  on  trial  as  an  aooomplice  who 
has  forfeited  the  pardon  already  accepted  by 
him,  to  plead  in  bar  of  trial  that  he  did  comply 
with  the  condition  on  which  the  tender  of  par- 
don was  made,  and  such  plea  in  bar  of  trial 
would  have  to  be  gone  into  and  decided  before 
the  acebsed  is  called  on  to  enter  his  plea  in  de- 
fence to  the  charge  of  having  committed  the  of- 
fence in  respect  of  which  the  pardon  was  tend* 
ered. 

Section  389  of  the  Criminal  Procedure  Code 
does  not  enact  that  a  person  who  has  accepted  a 
tender  of  pardon,  renders  himself  liable  to  be 
tried  for  the  offence  in  respect  of  which  pardon 
was  tendered,  if  he  gives  false  evidence  ;  what 
^he  section  says  is  that  he  renders  himself  so 
liable  (  or  forfeits  the  pardon  )  if  by  giving  false 
evidence  he  has  not  complied  with  the  condi- 
tion on  which  the  tender  was  made. 

Fer  Beaman  /.  :— At  the  termination  of  the 
trial  in  which  the  pardon  was  given,  the  accom- 
plice must-  be  discharged  by  the  court.  Then  if 
BO  advised,  the  Crown  may  re-arrest  and  proce- 
ed against  him  for  the  offence  in  respect  of  which 
he  was  given  a  conditional  pardon.    When  put 


upon  h\g  tfSd  fdV  t£a4i  offeiltie,  he  may  pfta<df  t& 
aoompetetfC  Court  his  pardon,  in  bar.  An^ 
that  is  a  plea  that  the  Court  would  be  bound  to* 
hear  and  decide  upon  before  going  further  and^ 
putting  him  on  his  defence.  In  deciding  it  the 
)  Court  would  have  to  raise  the  issubs  whether  he 
had  or  had  not  complied  with  the  conditiona 
of  the  pardon,  whether  he  had  or  had  not  xnade 
a  fvU  and  true  disclosure  of  the  whole  fade. 
And  where  after  having  admittedly  done  that 
he  had  at  later  stkge  recanted,  that  recantc^tion 
amounted  to  giving  false  evidence  within  the 
meaning  of  section  889  of  the  Criminal  Proce- 
dure Code,  and  worked  a  forfeiture  of  the  pardon* 
Emperor «.  Kothia  vaM  Navalya  Bhil  aa 
Bom.  611..  257 

Criminal  Prooedore  Code  (Aet  V 
of  1898)>,  Sections  887  and  339— 

Criminal  Procedure — Pardon  tendered  and 
accepted— Evidence  given  and  pardon  with- 
drawn by  magistrate— Forfeiture  of  jpardon 
must  be  proved— When  may  forfeiture  be 
declared  and  pardon  withdrawn— Practice. 
A  oommittio^  Magistrate,  having  under  aec* 
tion  837  of  the  Criminal  Procedure  Code  ( Ae^ 
V  of  1898 ),  tendered  a  pardon  to  one  of  three 
accused  persone,  examined  him  as  a  witness. 
Subsequently,  however,  the  Magistrate,  under 
seetion  839  of  the  Code,  withdrew  the  pardon 
on  the  ground  that  the  accused  had  wilfulj 
concealed  a  certain  fact  connected  with  the 
offence,  and  he  eommitted  him  along  with  the 
other  accused  for  trial  at  the  Court  of  Sessions, 
where  he  was  foxmd  guilty.  In  giving  judg- 
ment the  Sessions  Judge  expressed  his  opinion 
that  the  withdrawal  of  the  pardon  by  the  Magi* 
strate  was  illegal,  ^y  because  such  withdrawal 
could  not  be  made  until  the  close  of  the  tdal 
and  should  be  made  by  the  Court  of  Sessions 
and  (2)  because  thfi  fact,  the  alleged  oonoeair 
ment  of  which  was  the  ground  of  the  withdraw! 
had  not  been  prowd.  The  acouaed,  however, 
was  found  guilty  and  sentenced.  On  appeal  to 
the  High  Court — 

Heldf  tl^t  the  conviction  and  sentence  sho- 
uld be  set  aside  on  the  ground  that  it  had  not 
been  proved  that  the  pardon  had  been  fori^ited 
under  section  889  of  the  Criminal  Procedure 
Code*  ^Act  V  of  1898 ).  The  alleged  fact,  the 
concealment  of  which  was  the  ground  for  wit- 
hdrawing the  pardon,  had  not  been  prov^    If 
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%h.t  p%rdfm  which  had  b«en  grfttited^  ha4  not 
iMen  forfeited  under  Beotion  939r  it  wiks  still  in 
tone  and  the  accused  should  his  discharged. 

Aa  the  law  stands  the  question  in  such  cases 
is  whether  the  aooused  has  forfeited^  his  pardon 
hjr  some  act  of  his  own.  The  question  is  one 
<of  hMt  in  which  the  Magistrate  inay  hold  one 
opinion  and  the  Sessions  Judge  another  as  may 
happen  In  the  o|«eof  any  pther  question  of  fact 
In  issue  ia  the  case.  The  Seesiims  Court  has  to 
determine  for  itself  on  the  eyidenoe  whether 
the  pardon  has  been  forfeited;  for  if  not,  the 
AooUiBed,  who  has  accepted  such  pardon,    can- 

IMt  be  triad. 

QifOf^f-'-Whether  the  examination  st  the 
committal  proceedings  l^ore  the  Magistrate 
of  a  person  who  has,  accepted  a  pardon  satisfies 
eii^iise  3  of  Section  387  of  the  Code  whioh  pro- 
Tides  t^  every  eiieh  person  ahsM  he  examined 
a^  a  witness^  **  in  the  case  **  or  whether  such 
Pfcipn  mojit  1^  exapiined  a«  a  witness  at  the 
*'  trial.'*  King.jgmperor  v.  Bala  and  Narayan  S5 
Bom.  675  67 

Criminml  ProQedore  Code  (Act 
V.  ohseax  a60tiai»8  937  wd  49«- 

Withdrawal  of  prosecution— Disoharge^Aoquit- 
^l-^BTidenoe— Diseharged  perspns  sailed  as 
^l^tl^liefses-Gompetent  witness-CraQtioe. 

Where  the  Public  Prosecutor  with  Uie  eon- 
iientt  of  the  Court  withdrew  from  the  prosecution 
of  two  out  of  several  aooused  persons  tried  joint- 
ly for  an  offence  under  section  4  of  the  Gambling 
Act  ^Bombay  Act  IV  of  1887),  and  the  two 
accused  were  thereupon  discharged  under  section 
494  of  the  Criminal  Procedure  Code  ^Act  Y  of 
1896;  and  then  examined  as  witnesses  for  the 
prosecution. 

Htfkfi  (WmTwoBTn,  J.  dissenting)  that  the 
persons  so  discharged  were  competent  witnesses. 

Queen-Empress  v,   Ebiseein  Haji«   85  Bom. 

Criminal  Fro.  C.  a.  342— mp  Gambl- 
ing Act  (Bom.  Act  lY  of  1887)  sees.  4,  6,  6, 
7-  141 

ftimiaal  Frooednre  Code  (  Act  V 

of  1898  \  section  360-^es»ions  Judge 
-Magistrate— Trial^Evidenoe  recorded  part 
— ly  by  another  Judge— Consent  of  the   pri- 
soner -Jurisdiction. 
Under  ftie  Code  of  Criminal  Procedure  ( Act 

"2 


Vof  1^99)  IK  Sessions  Judge  isf  not  authorised 
to  try  a  case  partly  on  evidence  not  recorded  hj 
himself  ;  and  he  cannot  do  so  although  the  pid- 
soner  has  given  his  consent  to  such  a  trial. 

Section  850  of  the  Crinsinal  Procedure  Code 
applies  solely  to  Magistrate.  King.Emperor  v. 
Sakharam    Pandurang    and  another  36  Bom. 

Criminal  Fro.  C.  sect.  418^  423  (2) 

— see  Charge  to  jury.  lg{^ 

Criminal  Fro.  0.  Sect  ^^  489-8ee 

lUvi^pnalJunsdiotion  of  High.  Court,  jjl 

Criminal  l^ro.  C  seca.  436,  4ajD— 

see  Penal  Codes.  198.  160 

Criminal  l^ocednre  Code  mo  486- 

see  Jurisdiotion^  High  Court's  Crimiiial  Revi- 
sional.  ]Jj 

Criminally.  C    88.489,195,  476 

FraCtiCO Procedure— sanction   to    prose- 
cute—Stay  of  criminal  proceedings  pending 
disposal  of  oivil  suit^-High  Court— Bevisipn. 
The  High  Court  is  competent,  in   the   exer- 
oise  of  its  revisiona2  pgwer  under  section  489  of 
the  Criminal  Procedure  Code  (Act  V  of  1898),  to 
interfere  with  an  order  made  by  a  subordinate 
Court  under  section  476  of  the  Criminal  Proce- 
dure Code  (Act  V  of  1898)  directing  the  proseci^- 
tion  of  any  person  for  the  offence  referred  to  iff 
that  section. 

The  Higb  Court  in  this  ease  refused  to  stay 
criminal  Proceedings  directed  by  a  subordinate' 
Court  under  section  476  of  the  Criminal  Proce- 
dure Code  (Act  y  of  1898)  until  an  appeal  in  the 
civil  suit  in  connection  with  which  the  crimi- 
nal charges  were  made  had  been  decided. 

In  re  Bal  GangadharTilak26  Bom.  785  207 

Criminal  Fro.  C.  *«•  **''•  449~see  Adon 

Courts  Act  II of  1864  ss.  17, 20, 23  &23  824 

Criminal  Frooednre  Code  aa.  ^^^ 

(cl.  4)  &  537—800  Ghmibling  qq 

Criminal  Frooednre  Code  (  Act  V 

of  1898),  sec.  617— ^ispofi^   of  stolen 

property  on  conviction  of  the  thief— Babas* 

hahi  coin— Legal  tender— Customary  coin. 

A  witness  for  the  prosecution  in  a  case  of 

theft  produced  a   sum  of  money  in    Babashahl 

( Baroda  )  coin  ( part  of  the    stolen    property  ) 

whioh  the  accused  had  paid  to  him  in  satisfaction 

of  a  debt..   The  accused  was  oonvieted,   and  atr 
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tfio  close  of  the  trial  the  Coact,  unfler  Mctlon 
51To£  the  Criminal  Procedure  Code  c  Act  V  of 
1898 ),  ordered  the  money  to  be  restored  to  the 
oomplainAQt  from  whom  it  had  been  stolen. 

Held,  that  the  order  was  right.  The  stolen 
eolns  were  not  current  ooin  of  the  realm  and 
was  neither  by  Statute  nor  by  the  law  of  mer- 
chants in  British  India  a  legal  tender.  The 
property  in  them  did  not  therefore  pass  by  mere 
delivery  but  remained  in  the  complainant. 

In  Be  Mathur  Lalbhai.  36  Bom.  703      70 

Criminal  Fro.  CodOBec  Act  693— 

Procedure  in  Magistrate's  Gourt -Information 
filed  against  an  accused,  but  no  summons 
issued— Case  must  be  disposed  of  by  Magi- 
strate although  no  sunmums  applied  for  by 
complainant— Search  warrant- Property  sei- 
sed by  police  under  warrant — Claim  by  third 
party— Inquiry  by  Magistrate  as  to  claim  of 
third  party. 

Where  an  information  is  filed  against  a 
person,  the  Magistrate  is  bound  to  dispose  of  the 
case,  and  if  no  evidence  is  offered  ftgainst  the 
person  accused,  he  must  be  discharged.  The 
complainant,  by  omitting  to  take  out  a  sum- 
mons against  such  person,  eannot  keep  a  charge 
hanging  over  him  for  an  indefinite  time.  The 
summons  is  merely  the  means  of  procuring  the 
attendance  of  the  accused,  but  if  he  appears  of 
his  own  accord  without  a  summons,  he  is  entitU 
ed  to  require  that  the  complaint  shall  either 
be  proceeded  with  or  dismissed. 

Where  property  is  seized  under  a  search  war- 
rant, the  Magistrate  must  proceed  to  make 
enquiry  so  as  to  enable  him  to  dispose  of  it. 
I!  a  third  party  appears  and  aUeges  that  the 
property  seised  is  hU  and  is  not  the  subject- 
matter  of  the  offence  charged,  the  Magistrate  is 
i)ound  to  hear  that  party,  and,  if  necessary, 
restore  the  property  to  its  owner. 

Magistrates  must  take  care  that  the  proce- 
edings in  their  Courts  are  conducted  with  such 
reasonable  expeditions  as  will  prevent  the 
parties  from  being  improperly  harassed  by  undue 
delay. 

In  the  matter  of  Lakshman  Govind  Nirgude 
i6  Bom.  563  94 

Criminal  TreepaM-See  Pema  code  ss. 

441, 448  98 

Cruelty  to  Animala  Act  (Act  XI 


of  1800),  Motion  8  —Police,  Bombay  Toww 
(Act  XLVIII  of  1860  ),  section  21— Railwaf 
Company—Master    and    servant— Crimini^ 
liability  of  master  for  his    servant's  acts— 
Goods  yard  of  a  railway— Public  place. 
TheG.  1.  P.  Bailway  Company  carried  twenty^ 
seven  head  of  cattle  from  Talegaon  to  Bombay^ 
These  cattle  were  put  in  one  truck  by   their 
owner  under  the  supervision  of  the  Company's 
goods  detk  at  Talegaon,    and  were  bo  allowed 
to   be  put    by   the   Company's    servants    at 
Talegaon,  in  spite  of  a  circular  issued  to  them 
by  the  Traffic  Manager  to  prevent  the   overer- 
owding  of  cattle.    When  the  cattle  were    deta- 
ined at  the  goods  yard  of  the  Company  at  Wadi 
Bundar,  they  were  found  suffering  from  the  ef • 
f^ts  of  overcrowding.    The  Bombay  Society  for 
the  Prevention  of  Cruelty  to  Animals  prosecuted 
the  Bailway  Company  under  section  21  of   Act 
XLVIII   of  1860  and  section  8  (b)  of   the  Act 
for  the  Prevention  of  Cruelty  to  Anifytftig  (  ^et 
XI  of  1890).    The  Presidency  Mi^strate,    who 
tried  the  case,  referred  to  the  High  Court   the 
following  two  questions : 

^1)  Is  the  Company  liable,  under  the  abov# 
circumstances,  for  the  acts  of  the  owner  of  the 
cattle  and  the  goods  clerk  at  Tftlegaon  under 
section  8  (6)  of  Act  XI  of  1890,  though  the^ 
may  have  no  knowledge  as  to  how  the  animaU 
were  carried  ? 

(2)  Is  the  Wadi  Bunder  goods  station  a  place 
accessible  to  the  public,  when  the  Company's 
orders  are  that  men  on  business  alone  should 
be  admitted  there  ? 

The  High  Court  answered  the  first  question  in 
the  negative  and  the  second  in  the  affirmative. 

Act  XI  of  1890  is  aimed  at  the  individual 
who  actually  practises  the  cruelty,  and  it  was 
not  intended  by  the  Legislature  to  make  a 
master  penally  liable  for  the  act  of  his  servant 
done  in  the  course  of  the  servant's  employment, 
and  certainly  not  when  the  act  is  dane  contrary 
to  the  orders  of  the  master.  Cawasji  Merwanji 
Shroi!  t^.  The  Great  Indian  Peninsula  Railway 
Company     26    Bom.  609.  IQO 

EvidOnOO--^^   criminal  Pro.  Coda   sees. 
887  &  494.  42^ 

Evidenoe  Act  •»•  ii.  ^'^  ^  Gambling 

Act  S8.  4.  6.  6.  7.  141 

Evidenoe  Act  See  24— confession   of 

an  accused  while  in  custody  of  the  polio 
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Diity  o!  Magirtrate  when  saeh  confeision  is 
made— Sesaioaa  Judge— Paty  of— Criminal 
Prooedure  Oode  (  Ack  Vof  1898),  section  164 
^8;. 

When  an  accused  person  has  been  in  cus- 
tody of  the  Police  and  has  made  a  confession, 
li  is  important  that  the  Magistrate  before 
ffeoording  such  confession  under  section  164  of 
the  Criminal  Procedure  Code  (Vof  18987 should 
ascertain  how  long  the  accused  has  baon  in 
custody.  If  there  is  no  record  of  that  fact,  it  is 
the  duty -of  the  Sessions  Judge,  before  holding 
ihe  confession  relovant  under  section  34  of  the 
Bridence  Act  c  €  of  1872  >,  to  send  for  the 
Magistrate  and  satisfy  himself  on  ihe  point 
t}ueen— Empress  v,  Narayan.  35  Bom.  648   4g 

Svidenoe  (AotI  of  1872),  Sees. 

J^  4^  30  and     S3 Deposition  of  a  deceas- 
ed witness— Admissibility  of  such  deposition 
in  subsequent  proceedings — confession. 
A  confession    duly  ceoorded  and  certified 
fmder  Motion  164  of  the  Criminal  Procedure 
Code  ^As*  V  of  1898)  is  admissible  in  evidanoe 
against  the  person  making  it    unless  shut  out 
by  the  psoTisioBS  of  section  34  of  -the  Indian 
£ridence  Act  (I  of  1873^ 

A  mere  subsequent  retractation  of  a  confessi- 
on which  is  duly  recorded  and  certified  by  a 
Magistrate  is  not  enough  in  all  cases  to  make 
it  appear  to  have  heen  nnlawSully  induced. 

The  law  in  India  is  not  identical  with  the 
law  in  EngUuid  on  the  x alevancy  and  admissi- 
bility of  confessians. 

Where  a  witness  for  tlie  prosecmtion  was 
^xamioed  before  a  committing  Magistrate,  but 
«wat  net  cross-examined,  and  then  died  before 
the  case  came  on  for  trial  to  the  Sessions  Court, 
and  his  deposition  was  tendered  in  evidence  at 
the  trial. 

Held,  that    the   deposition  was  admissible 

ander  section  33  of  the  Evidence  Act  cl  of  1873). 

Queen-Empress     v.    Basvanta     35     Bom. 

168  33 

iTidenoe  Act  s.  88-i>y5»«^«^^'»^»^'^" 

Indian  Penal  Oode  (  Act    XLV  ;of   1860  7, 

sec.  896.  ^   ^ 

Appellant  was  convicted    and  sentenced  to 

transportation  for  life  on  a  charge   of   dacoity. 

;rhe  most  material  evidence  for  the  prosecution 

.WM  ^e  statement,  in  the   nature  of  a   dying 

dedaration,  made  to  the  jamadar  of  f  olioe  by 


one  Fakiria  Shimpi,  Yhe  recoivod  wounds 
during  the  dacoity  and  who  died  before  the  trial 
•commenced. 

The  Assistant  Surgeon,  who  made  the  Posl- 
mortem  examination  on  the  dcceasod,  was  not 
called,  being  on  leave,  but  the  Civil  Surgeon,  on 
a  perusal  of  thd  notes  Idft  by  the  Assistant  Sur* 
geon,  gave  evidence  that  the  cause  of  death  of 
the  deceased  Was  pneumonia  aggravated  by  a 
stab.  In  the  notes  themselves  no  cause  of  death 
was  given,  and  there  was  no  evidence  as  to  how 
the  pneumonia  was  aggravated.  No  explanation 
was  given  as  to  how  the  opinion  was  fdcmed 
that  the  pneumonia  was  aggtancated  by  the 
injury,  and  there  was  nothing  la  tbe  notes  to 
st^port  it. 

HM^  that  the  statement  of  the  deceased 
ought  not  to  have  been  admitted  in  evidence  in 
the  absence  of  evidence  to  show  that  his  death 
was  caused  or  aeoeUrcted  by  the  wounds 
received  at  the  dacoity,  or  that  the  dacoity  was 
the   transaction  which  resiflted  in  his  death. 

Imperatrix  «.  Rudra  15  Bom.  45  28 

Eyidenoe  Act  8eo.  114  ill.  (b),  ^^^ 

see  Accomplice.  3^ 

Eyidenoe  Act  see,  i84-8eaPoi»i  cod« 

sec.  193.  160 

raetoriee  Act  (XV  of  1881).  see- 
tioDS  12, 1§  (1)  (e)<l)— P«^<»^«^^^- 

nery  —Manager—Occupier— Liability. 

The  accused  who  was  the  manager  of  a  gin- 
ning factory  at  l>hulia  resided  in  a  part  of  the 
premises  on  wliich  the  factory  stood.  He  was 
charged  under  section  15  [1]  [a]  of  the  Indian 
Factories  Act  [XV  of  1881]  with  having  neglect- 
ed to  fence  certain  machinery  in  the  factory 
and  he  was  convicted  and  sentenced  by  the 
Magistrate.  On  appeal,  the  Sessions  Judge  re- 
versed the  conviction  and  sentence  and  acquit- 
ted the  accused.  On  appeal  by  the  Government 
of  Bombay  against  this  order  of  acquittal : — 

HM,  that  the  accused  was  not  liable  to  con- 
viction under  section  15  [1]  [s]  of  the  Indian 
Factories  Act  [XV  of  1881],  since  the  manager 
of  a  factory  cannot  be  said  with  truth  to  have 
been  the  occupier  thereof. 

Emperor  v.  Bampratap  Magniram.  29  Bom. 
438.  200 

raise   Bvidenee— "e  Ponal   CSode  sec 

193.  160 
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aattbliflt  Act  (Bombay  Act  IV  of 
1887),  sectioiii  8,  4  (a)— ^"•«"'««"^ 

of  gaming— Single  page   ol   paper  need  for 

registering  wagen. 

The  expression  **instniinents  of  gaming**  as 
defined  in  section  8  of  the  Bombay  Pyevention 
of  Gambling  Act  (Bombay  Act  IV  of  1887)  in- 
aiudes  a  single  page  of  paper  oaed  far  register- 
ing wagers.  Emperor  v,  Tiakhamsi  Malsi.  S9 
Bom.  SS4.  204 

Gamblings  Bombay   Act  IV  of 
1887,  seotiou  8,  4  and  S-i*^"*- 

ments  of  gaming— Books  and   tekgrams— 
Game— Prooedoie— Police  of&oer  inTestigat- 
ing  offence  not  to    conduct  pooseoation — 
Criminal  Pcooedore  Coda  ( Act  J  of  1888 ), 
sections  4Bl^  ( clause  4  )  and  687. 
The  accused  was  partner  in  a  shop  at  Sural 
la  which  ha  ostensibly  can;ied  on  the  business 
•f  cloth  selttog,  but  i^  which  he  also  actually 
carried  <m,9k3aUaot  wagei^  business.    The 
wagers  wete  made  with  oegald  to  the  last  unit 
ol  the  Sgusea  denoting  the  prices  for  wUoh 
opium  was  soldt  at  OalcuHa  on  a  giiwB  day.    In- 
Iprmatiou  a»to  theae  lales  wa»  ^etfeived    by 
telegraph  from  Calcutta.    The  itm  kept  hookB 
in  whicb  the  wagers  wherr  recorded.  Tks  accus- 
ed was  oowfictod  and  sanlenced  «ndei .  seetions 
4  and  5  of  Bomk^  Act  IT  oC  1887. 

Held  by  Candy  and  TfiKoe,  J  J.  ( eonfirmfng 
$he  conviction  under  sectlen  4 ).  that  the  books 
kept  by  the  firm  for  tlie  fccyose  of  reoordkig 
the  wagers  were  instrtmieiitt  ^  gaming  wHhin 

the  definition  of  section  8  «<  Sembay  AotlV  of 
1887. 

Held  by  Gaady,  J^th«|.MM  Megrams  Mdv- 
•^  and  used  lor  the  purpost  of  determiniqg  the 
^ult  of  the  bets  wer^  alsowithiu  the  definition. 

Held,  also,  (sotting  aside  the  conviction  un- 
der section  5)  that  the  waging  with  which  the 
accused  was  charged  was  not  a  "  game  '*  and 
the  presumptions  under  section  7  and  clause  3 
of  section  5  of  the  Act  did  not  aj^y. 

A  Police  Inspector,  who  has  taken  part  In 
the  investigation  into  an  offence,  is  not  quali- 
fied to  conduct  the  prosecution  of  the  person 
^''^r*;*.^  with  that  offence  (Criminal  Procedure 
Code,  Act  Vol  1898,  section  495,  clause  4  ). 
Smperor  tv  Tribhovandas  Brijbhukandas  96 
Bom.  588.  QO 

Oambliog  ( Act  IV  ef  1887 1  sec 


tfODB  S.  4,  ll|(>— OatnbUfig  in  4  tn^fc- 
v)f»-  public  pJuc«  Bota-bay  Jktatboup. 
Thtf  accused*  lourteen  m  nuiMMr^  oliartered 
a  wuichhwa  (boat),  and,  having^ |pt  it  inchortodf 
iq  the  Bombay  Harbouf  a  mile  aw^  from  tha 
land,  carried  on  gambling  there.  For  this  Ihey 
Were  convicted  of  an  offence  under  section  1^ 
d  the  Bombay  Prevention  of  Gambling  A^l 
( Bombay  Aet  IV  of  1887 )  for  gaming  in  m 
pabic  place: 

Held,  that  the  accused  were  not  guilty  of  aji 
ofhnce  under  section  13  of  the  Act,  since  th^ 
cannot  be  s%id  to  be  gambling  in  a  public  plao^ 
PM9  9ATTt  J.  :—Xh^  word  •'pbu^*'  wl^q^ 
is  patenti  of  kiuny  diflbrent  moMiingay  mu|^ 
nqje^arily,  in  each  instance  in  whish  i%  is  nse^ 
by  the  Legislatuae,  l^  eon^jurued  with  rafereay^ 
to  the  intention  to  be  inferred  ftom  the  context. 
Thus  in  section  ft  of  the  Bombay  Yrerention 
of  Gambling  Act  (Bom.  lY  1887  or  in  section  3  of 
86  and  87  Vict.,  C.  38,  in  connection  vrith 
such  words  as  noads,  streets  and  thoroughfares, 
it  has  a  very  diiie»nt  meaning  from  thiitwhioh> 
it  bears  in  section  4  of  the  Act,  and  iNm  that 
given  to  it  in  coonection  with  section  8  of  1^ 
and  17  Vict,,  C.  119,  by  judicial  decisions. 

The  mischief  steed  at  i»Beeticn4  of  the  Atst 
is  tf  mischief  clearly  distinet  from  that  aimed 
in  seeiion  12  of  tba  Act.  Jm  tha  former^,  the 
misohief  aimed  at  ilt  the  practice  el  individuals- 
mal^g  a  profit  by  providing  a  spot  of  their 
own  selectien  known  as  a  place  where  gambling 
is  to  be  carried  en,  and  making  a  livelihood  Ir^ 
attracting  people  to  a  place  which  they  would 
vol  otherwise  frequent*  In  the  latter,  the 
of  enoe  is  not  that  the  individual  members  are 
making  a  profit  at  all  but  simply  that  they  are 
oarsyiug  on  their  gambling  with  such  publicity 
that  the  ordinary  passer-by  cannot  weH  avoid  se* 
eing  it  and  being  enticed — if  his  inclinations 
lie  that  way—to  join  in  or  follow  the  bad  exa- 
mple  openly  placed  In  his  way.  In  the  one 
case  comparative  privacy  for  profit,  in  the  other 
the  bad  public  example  and  accessibility  to  the 
public,  would  seem  to  constitute  the  gtavmmeiL 
of  the  offence. 

Section  12  ol  the  Bombay  Prevention  of 
Gambling  Act  cBoai  Act  IV  of  18877  aims  at 
gambling  in  a  puUic  place  or  thoronghftue, 
ordinarily  with  no  faitervening  obstruction  to 
the  public  view,  Where  there  is  TOlunttty 
publicity.  1 


Digitized  by 


Google 


I^TDBX  (Bom.)- 


3«l 


J^j)p<«wr  r.  JusiO)  All;/  3.")  B^m.  8fi6  206 

GamM^n?  Act  (  i;ombay  Act  IV 

0fl837>,  6e«S      4,     5,    7~.CommoD 

f^uiujc;    bou»e  -  ^aiqatkhana  of  the    Borah 

c  >mn>nnity. 

T.ie  acccn;*ed  w^ro  found  playing  for  money 
•with  ^ardfi  in  (^  building  ordinarily  used  afl  a 
j/itna\k}^na,  bt)t  aoc^'^sibl-  to  such  member^  of 
jthe  }^  ir^h  community  a«  b^ye  no  p'aie  to  live 
m  an<J  are  Oo.g  poor  to  aff  >r(i  t.he  r^pt  of  a  rpom. 
This  pl^e  va^  frefluonted  by  the  petitioners  and 
jpthcr?  .1^?)!^  inRtfuments  pf  gaming  wefo  fpund 
there  ?vhen  the  accuae4  were  arreflted.  The 
Magit^V^te  convicted  the  accuaed  of  offepi^ 
under  sections  4  flwi.d  5  of  the  Bombt^  Preven  - 
4iou  of  0AmbUng  Aot  (BjmWay  Act  IV  of  J887). 

HeltU  that  it  was  op  m  fto  the  Magisttate  to 
roly  on  the  pfcsumptiou  whict^  ^nder  sjaption  7 
pf  the  Act  might  be  dra^n  that  ^his  pl^ce  was 
Yised  as  a  pommpn  g%n^ng  house  uul*  ss  phe  cou- 
t^rfiry  w;\4  ;^ada  to  appear  by  the  (evidence  l^efore 
him  /  the^e  was,  thcrefpre,  no  ground  to  iii ter- 
pen in  revision  }y,ith  ^^l^e  ppnyiQ^ions  VLQ^ep  9oe- 
tion  5  of  the  -^ct. 

Held,  further,  that  "Q  presun^ptjon  aroge  pn- 
der  section  7  of  the  Act  that  tl^e  place  war 
"kept''  by  any  person  as  a  common  gaming 
house.:  t}^e  conviction  under  sectign  4  was  there- 
fore ,V/ong. 

|jo  order  to  constitute  an  pQeQCc  uodejr  sec- 
pn  4  ,Qi  the  Bombay  Proven^ioa  of  Gambling 
Act  (Bombay  Act  IV  of  18Q7).  of  Jceeping  a  com- 
mon gaming  ho^8i9^  it  is  necessary  to  show,  in 
the  ^yat  plac.Q,  that  the  person  charged  with 
jbhat  o/|ence  is  the  owner,  or  occupier,  or  ^  per- 
son "having  the  use"  of  the  place  allege^  to  be 
>epi  as  a  common  gaming  house.  It  is  not  srf- 
l^cient  to  show  that  the  accuaed  used  the  place 
in  question  for  the  purpose  of  gaming  there. 

Emperor  v.  NValia  Musaji  29  Bom.  236.  202 

fiambling  Act  (Bombay  Act  ;[V  of 

1887),  sections  4,  6,  6.  7— keepinga 
common  gaming  house —Applicability  of 
presumption  under  section  7  to  oases  under 
section  4  —Warrant  under  section  6 — Delay 
in  executipg  the  wartant^Previous  convic- 
tion— Criminal  Procedure  Code  ^Aot  V  of 
1898),  section  342— Evidence  Act  (  Act  I  of 
1872  ),  sections  11,  54. 
^     On  the   19th  May,  1903,  i^  warrant  was  is- 


sued by  the  Commissioner  of  Police  at^ombikyi 
under  section  6  of  the  Bombay  Prevention  of 
Gambling  Act  (Bombay  Act  IV  of  1887>  for  th« 
arrest  of  accused  1.  In  execution  of  this  war» ' 
rant,  when,  on  the  7th  Juno,  1908,  the  police 
entered  the  room  of  accused  I,  no  actual  play 
was  seen  by  the  raiding  party,  but  there  wer« 
found  playing  cards  on  the  ground,  and  ten 
persons,  including  accused  I,  were  found  sitting 
in  a  circle.  '  Upon  these  facts  the '  Ma^strate 
convicted  the  accused  of  keeping  a  common: 
gaming  house,  an  offence  under  sisction  4  of  the 
Bombay  Prevention  of  Gambling  Act  (  Bombay 
Act  IV  of  18877,  by  applying  to  him  the  pre- 
sumption created  by  section  7  of  t>e  Act ;  and 
taking  into  consi^criition  tbo  preyious  convict*; 
ions  of  the  accued  under  ^e  Act,  he  sentonoed 
him  to  pay  a  fine  of  Bs.  500  the  maximum 
amount  pf  fine  allowed  by  the  sectioOf  On  ap« 
peal  to  the  High  Court. 

Held,  hy  Chan4avarkar  -and  Aston,  JJ« 
(Jacob,  J.,  dissenting),  affirming  the  conviction, 
(1)  that  the  presumption  created  by  section  1 
of  the  Bombay  Prevention  of  Gambling  Act 
(Bombay  Act  IV  of  1887)  6oul4  be  applied  to 
cases  falling  under  sectlpn  5  as  well  as  to  tl^oM 
falling  wfthin  the  purview  of  section  4  of  the  Act. 
(2)  That  the  applicability  nf  section  7  61 
the  Bombay  Prevention  of  Gambling  Aot  (Bom- 
bay Act  IV  of  1887)  was  affected  by  the  fact 
that  a  considerable  interval  had  elapsed  between 
the  issue  of  a  wari^ant  under  section  6  of  thto 
Act  and  the  execution  thereof, 

(3'>  That  the  evidence  that  the  accused  had 
been  previously  convicted  of  the  samo  offenee 
was  admissible  to  show  guilty  kno;^  ledge  or 
intention. 

Held,  by  Jacob,  J.,  dissenting,  (l)  that  tha 
presuniption  created  by  section  7  of  the  Bombay 
Prevention  of  Gambling  Act  {  Bombay  Act  IV 
of  1887)  is  sufficient  for  the  purposes  of  section  6 
of  the  Aot.  It  is  also  sufficient  for  the  purpose! 
of  section  4  (a)  so  far  as  regards  the  fact  thai 
the  house,  &c.,  is  so  t|8ed,  but  it  is  not  alont 
si^cient  for  the  purpose  of  showing  fhat  thh 
house  was  so  kept  or  used  by  any  specified 
person, 

(2)  That  in  a  trial  for  an  offence  under  sectioil 
4  (a)  (4  the  Bombay  Prevention  of  Gambling 
Act  ^Bombay  Aot  IV  of  1887),  the  evidence  that 
the   accused  waa  previously  .  eonvicted  ol  n^ 
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rtmilar  offence  cannot  be  admitted  either  under  I  oughfarc  as  to   justify  ns  in   holding    ttatii 
...      •"  %  - *  ^i.     was  a  public  place  witbin  themeauiDg  of  scctiun 


■ections  14,  16   or  54   of   the  Evidence    Act 
(I  of  1872). 

(8)  That  the  question  whether  the  delay, 
between  the  issue  of  a  warrant  under  section 
6  of  the  Act  and  its  execution,  has  been  re- 
ftBonahle  or  otherwise  is  one  which  must  be 
decided  with  reference  to  the  circumstances  of 
each  case  Emperor  v.  Alloomiya  Husan.  28 
Bom.  129  141 

aambling  Act  (Bombay  Aot  IV 

of  1887).  floc<^*oo  8— power  of  seizing  money 
•found  therein*— Interpretation. 

The  power  of  seizing  money  found  in  a  gam- 
ing house  under  section  8  of  Bombay  Act  IV  of 
1887  does  not  extend  to  money  found  on  the 
persons  of  those  who  may  at  the  time  be  in  such 
gaming  house.  Emperor  v.WalU  Mu88aii26Bom. 
641.  106 

Gambling  Act  (  Bom.  Act  IV  of 
1887),  section  12(1)-G«^^»°«  in  a 

Railway  carriage- -Through   special  train- 
Public  place— Railway  track— Public  having 
no  right  of  access  except  passengers. 
The  accused  were  convicted  under  section  12 
of  the   Bombay  Prevention  of   Gambling   Act 
(Bom.  Act  IV  of  1887)  as  persons  found  playing 
for  money  in  a  railway  carriage  forming  part  of 
a. through  special  train  running  between  Poena 
sod  Bombay,  while  the  train  stopped  for  engine 
purposes  only  at  the  Reversing  Station  on  the 
Bore   Ghauts    between    Karjat     and    Khan- 
dala  Stations )  of  the  Great  Indian  Peninsula 
Bailway. 

Held,  reversing  the  conviction,  that  a  railway 
-carriage  forming  part  of  a  through  special 
train  is  not  a  public  place  under  section  12  of 
the  Bombay  Prevention  of  Gambling  Act  (Bom. 
Act  IV  of  1887). 

Per  JENKINS,  C.  J. :— The  word  "  place  " 
in  section  12  of  the  Bombay  Prevention  of 
Gambling  Act  (Bom.  Act  IV  of  1887)  ]  is,  I  think 
qualified  by  the  word  "  public  "  and  having 
regard  to  its  context  and  its  position  in  that 
context,  it  must,  in  my  opinion,  mean  a  place 
of  the  same  general  character  as  a  road  or 
thoroughfare.,*.  I  am  unable  to  regard  the 
railway  carriage,  in  which  the  accused  were,  as 
posaessiug  such  characteristics  of,  or  bearing 
Igich  »  general  resemblance  ^o,  a  street  or  thor- 


12  of  the  Act,  with  which  alone  we  are  conceracd. 
Per  RcBBELL,  J.— The  adjective  ••  public  *' 
[  in  section  12  of  the  Bombay  Prevention  of 
Gambling  Act  (  Bom.  Act  IV  of  1887  )  ]  applies 
to  all  the  three  nouns— street,  place  or  thor- 
oughfare, and  it  is  clear  that  the  railway  lise 
certainly  cannot  be  described  as  a  ••public  strwt 
or  thoroughfare*'  inasmuch  as  it  is  iM>t  and  can- 
not be  usod  by  the  public  in  the  same  way  as 
they  are  in  the  habit  of  using  *'  public  stnet^  " 
and  thoroughfares."  Emperor  v.  Hussein  Noor 
Mahomed  80  Bom.  348  ^38 

General  Clanses  Act  sec  8 :  «» 

Municipal  Aot  (  Bom.  Act  lU  of  1887)  sa. 

410, 24  281 

Jurisdiction -Schsduled  Districts— Eefei- 

ence  and   appeal— Act   No.    XI  of  1846— 

Scheduled  Districts  Act  XIV  of  1874. 

The  Collector  of  Khandesh,  in  his  capacity 
of  Political  Agent  for  the  Mehwasi  Estates, 
convicted  the  accused  of  murder  committed  at 
a  village  in  the  Scheduled  Districts,  and  sent- 
enced him  to  transportation  for  life.  He  then 
forwarded  the  proceedings  to  Government  for 
confirmation.  The  accused  also  appealed  t» 
Government  against  the  convictkm  and  sea- 
tenoe.  The  Government  thereupon  directed  the 
Political  Agent  to  submit  the  proceedings  t» 
the  High  Court  under  rule  35  of  the  Rules  pro- 
mulgated in  1855  under  section  3  of  Act  XI  of 
1846.  The  appeal  prewnted  by  the  accused 
\vas  also  forwarded  to  the  High  Court.  The 
question  arose  as  to  whether  the  High  Court  had 
jurisdiction  to  dinpose  of  the  reference. 

Held,  that  the  High  Court  had  jurisdiction. 
Imperatrix  V.  Ratnya-25  Bom.667.  52 

Jurisdiction,  ^^^  court's  Cr.  ReviMonal— 

Order  in  Council  dated  4  th   November,  19SI 

—Criminal  Procedure  Code  (Act  V  of  189^, 

Sec.  435 — Jurisdiction. 

The  High  Court  at  Bombay  has  no  oriminal 

revisional  jurisdiction  over  the   proceedings  of 

Her  Majesty's  Consul  within  the  dominions  of 

the  Sultan  of  Musoat.  In  Be  Rattansee  Purshot- 

tum  24  Bom.  471.  12 

Jurisdiction  High  seas-offoncc  com. 

Code  (Act  XLV  of  I860),— 37  and  38  Vict., 
chapter  27i  boo  Hon  3. 
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A  Presiddttcy  Magistrate  haft  authority  to 
eharge,  convicb  and  sentence  under  the  Indian 
l^enal  Code  (Act  XLV  of  1860)  a  petfion  who  has 
committed  on  offence  in  a  British  ship  during 
her  voyage  on  the  high  soas.  The  law  appli- 
^ble  both  as  regards  procedure  and  punish- 
ment is  tho  Indian  law. 

King.Emperor  v.  The  Chief  Officer  of  the  S. 
S.  «Mushtftri"  25  Bom.  636*  61 

j^yy-Summing  up-Defective  direction- 
Contentions  placed  before  the  Jury. 
A  Ser«lons  Judge  in  summing  up  is  entitled 
to  have  legard  to  the  elaboration  and  skiU  with 
which  the  rival  contentions  have  been  placed 
before  the  jury  by  the  advocates  on  both  sides, 
but  ho  should  not  in  doing  so  omit  pointedly 
|o  call  the  attention  of  the  jury  to  matters 
</f  prime  imporUnce  especiaUy  if  they  favour 
tfee  accused,  merely  because  they  have  been 
discussed  by  the  advocate.  Bmperoc  c.Malgowda 
Basgowda  27  Bom,  Ui  l36 

Jury.  P^^«^  of  judge  toquestion-^see  crimi- 
nal P.  C.  sees.  303,804.  168 

Leterts  Patent  clause  29— ««  Aden 

Courts   Act  II   of   1864    ss.    17,  20.  22  & 
23.  224 

Master's  liability  «<>'^  <^"°*»^^  ^^  °'  ^^* 

servant—see    Prevention  of  cruelty  to  ani- 

maU  Act  sec.  9.  100 

Master's  lial»<l»ty  for  the  criminal  acts  of  his 

servant— soe  Arms  Act  sec.  22.  11 

Municipal  Act  \Bom.  Act  HI  of 
1888),  section  3.  clauses  (w),  (Z) 
and   (y>,  section  461— B«ii^»»«^y^- 

laws  Nos.    40,  42— Street— Construction. 

The  owner  of  a  large  plot  of  ground  abut- 
ting on  a  highway  divided  the  plot  into  19  small 
plots  and  sold  them  to  different  purchasers. 
These  plots  were  mapped  out  as  abutting  on  the 
sides  ol  two  parallel  roads  which  were  marked 
out  as  proposed  roads.  Each  of  the  purchasers 
of  the  plots  entered  into  a  covenant  with  the 
owner  to  keep  open  that  portion  of  the  proposed 
road  which  stood  in  front  of  his  plot  and  to 
prepare  so  much  of  the  road.  The  question 
arose  whether  the  proposed  road  was  a  street 
within  the  meaning  of  the  City  of  Bombay 
Hunicipal  Act  (Bombay  Act  III  of  1888):— 

Beld^  that  the  proposed  road  would   con- 


stitute a  street  within  the  meaning  of  the  City 
of  Bombay  Municipal  Act  ^Bombay  Act  III  of 
1888).  Municipal  Commissioner  for  the  City  of 
Bombay  v.  Mathurabai.  30  Bom.  656        250 

Municipal  Act  (Bom.  Act  III  of 
1888),  sections  231   and  471— 

Notice  to  construct  drains- 

Accused  was  convicted  and  fined  Bs.  25  for 
not  complying  with  a  notice  issued  by  the 
Municipal  Commissioner  of  Bombay  under 
section  231  of  Bombay  Act  lU  of  1888.  The 
notice  required  him  to  make  an  open  drain  in 
the  gnlly  on  the  west  of  his  premises,  this 
drain  to  be  so  oonstructed  as  to  adjoin  the  west 
wall  of  his  building. 

Held,  Reversing  the  conviction  and  sents- 
nce>,  that  the  notice  was  ultra  vires  inasmuch 
as  it  required  the  accused  to  construct  a  drain, 
adjoining  a  particular  part  of  his  premises. 

Held,  that  on  a  notice  being  served  by  the 
Municipal  Commissioner  of  Bombay,  under 
section  231  of  Bombay  Act  III  of  1888,  if  nego- 
tiations ensue,  which  are  tantamount  to  a 
request  by  the  party,  served  with  the  notice 
and  a  consent  by  the  Commissioner,  to  recon- 
sider the  matter,  such  negotiations  will  have 
the  effect  of  waiving  tho  notice,  and  it  is  com- 
petent to  th'3  CommiHsioner  to  issue  a  fresh 
notice  after  tho  negotiations  Have  closed.  Limi- 
tation, iu  this  event,  under  section  514  of  the 
Muuiripal  Act,  will  not  run  from  the  original 
notice.  Emperor  v.  Kadirsha  H.  E.  Sukhia.  29 
Bom.  35  205 

Municipal  Act  (Bombay  Act  III 

of  1888),    Sec.     249— Notice    to  con- 

struct  urinals  in  a    particular  place  in  the 

owner's  premises— Illegality  of  such  notioe. 

Accused  was  convicted  and  fined  Bs.    50  for 

not  complying  with    a    notice  issued  by   the 

Municipal   Commissioner   of  Bombay     under 

section  249  of  Bombay  Act   III    of  1888.    The 

notice  required  him  to  construct  a  urinal  of  six 

compartments  in  the  open  space    inside    the 

entrance  gateway  to  the  Cloth  Market  from 

Champawady,  and  a  water-closet  in  the  comer 

of  the  entrance  from  1st  Ganeshwady  near   the 

firo-engino  station. 

Held,  reversing  the  conviction  and  sentence 

that  the  notice  was  ultra  vires,  inasmuch  as  it 

[  required  the  accused  to  construct  nrinaU  in  ^f 
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pidrticular  place  in  his  premises,  In  Be  Khimji 
Jairam  24  Bom.  76  i 

Muuicipal  jiLqt  ( Bom-  Aet  III  of 

1888  ),  SeOtiOII  249— ?^^«    ^^  Public 

resort— ffhea^re. 

A  theatre  is  a  place  of  pqhlic  ^sort  an^  as 
sji^oh  falls  within  the  purview  of  section  249  of 
the  City  of  Bon^bay  Municipal  Act  (  Bom.  Act 
III  of  1888).  Emperor  v.  Dwarkadi^  Dharamsey 
SO  Bom.  392,  24^ 

Manioipal  Act  (Som.  Act  HI  of 
1888)  SOC  881, 

Under  section  381  of  the  Bombay  municipal 
Act  (Bom.  Act  III  of  1888)  the  Municipal  com- 
missioner for  the  City  of  Bombay  issued  a  notice 
to  the  appellant  as  owner  of  certain  Iow4ying 
l^ound.  The  notice  stated  that  in  the  ooinion 
of  the  Commissioner  the  ground  accumulated 
yrater  in  the  monsoon  and  caused  nuisance  to 
the  tenants  qI  |wo  chawls  situated  on  the  pro- 
mises. The  owner  was  therefor^ ,  required  by  the 
notice  "  to  fill  in  the  low-lying  ground  with 
^weet  earth  to,  the  level  of  the  r^  and  slope  it 
towards  the  ne^  drain  on  the  rof^  side.** 

As  the  owner  refused  to  comply  with  the 
Botice,  he  ^as  convicted  ^nd  sentenced  to  pay 
a  fine  of  Rs.  1^  by  the  Presidencv  Magistrate 
under  section  471  of  the  Municipal  Act  (  Bom- 
hay  Act  If  I  of  1888). 

Heldf  revorsii^g  the  conyiction  and  sentence 
that  the  notice  was  yiegal.  The  words  nsed  in 
section  381  are  "low  ground,"  which  is  not  the 
same  as  |ow-lying  ground.  And  though  the  sec- 
tion gives  power  to  the  Commissioner  to  require 
the  owner  of  low  ground  to  cleanse  and  fill  np 
the  same,  it  does  not  permit  him  to  issue  an 
order  that  an  indefinite  extent  of  low-lying 
^ound  shall  be  filled  up,  much  less  tl^at  it  shall 
^  filled  up  to  son^e  particular  level,  or  filled 
up  with  sweet  earth,  or  that  it  shall  be  sloped 
in  a  particular  direction.  Municipal  Commis- 
sioner for  the  City  of  Bombay  t;.  Hari  Dwarl^oji 
24  Bom.  125  2 

Hmiicipal  Act  Bom.  (HI  of  1888), 

•eotion    894, — storing      of      oil,.~what 

amounts  to  "storing. 
<      The  wording  of  section  894    of  the    City  of 
^  ombay  Municipal  Act  requires  that  the  pre- 
%uiieSi  in  or  o^der  to  attract  the  operation  of. 


the  section,  should  he  Mtp4  for  the  purpose  of 
storing.  Tbo  phrr^ac  "for  the  purpoeie*'  mdh 
rates  ^at  it  must  bo  the  iniei)tiou  of  tboHe  un- 
mg  the  premises  tq  store  ;  that  storing  must  bo 
the  object  aimed  at  .%-the  final  causn  for  which 
the  premisos  are  used.  There  is  nothing  in  th^ 
exemption  which  sub-section  8  declaras  in  f^\-L 
our  of  the  mills  specified  to  imply  that  »ub-soo-: 
tion  1  was  intended  in  the  cnse  ul  premise  not 
so  exempted,  to  include  any  use  to  which  they 
might  be  put  which  was  merely  iuv'id.^ntal  or 
subsidiary  to  tl^a  paramount  purpow  tt^  which 
the  premises  ara  devoted.  Emperor  v.  \^^^lg^ 
Flour  Mill   Company.  29  pom.  )  )3.  j^qq^ 

Mupioipal  Act  (  Bom  Act  in  of' 
1888  )  8  41.0,  24  s  5.  (4e.)— Prohi^ 
bitioi\  of  sale  of  fish   exoept  in  a 

markO^t — ^»«»o<  proof— Ci^y  of  Bombay, 

limits  of— Bombay  General  C(lau^s  Act  (I  of 

1904),  section  3  (107. 

The  accused.  9i  ^sherwoman,  \^as  charge4 
unde^  section  410  (1)  of  the  Bombay  City  Mun- 
icip^  iVct  (  ^,011^.  Act  HI  oj  1688  ji,  ^ith  sel- 
ling or  exposing  for  sale,  without  a  iicense  fi-om 
the  Municipal  Commissioner,  fisl^  intended  for 
human  food,  on  theChowpatti  foreshore,  in  the 
City  of  Bomt^ay.  The  sale  was  f^©m  a  baske^i 
which  the  accuse^  had  |)laced  on  the  sand,  at 
some  distance  from  the  water,  between  the 
high  and  low  water  mark.  The  fib^i  sold  was 
^resh  fish  and  was  brought  from  one  of  the  bo- 
ats then  in  Back  Bay.  The  Preside^scy  Magist- 
rate acquitted  the  accused  on  the  grounds  that 
(1)  the  Bombay  City  Municipal  Act  did  not  ap- 
f  ly  as  the  place  of  sale  was  ontsida  the  limits 
of  the  City  of  Bmobay  as  laid  cjown  in  the  City 
qf  JJombay  Municipal  Act ;  (2)  section  410  of 
the  Act  l^d  no  application  ^cfiuso  the  pIac^ 
was  a  private  market  established  from  time 
immemorial ;  and  (  3  )  the  s^le  fell  within. 
se9tion  410  ^27  of  the  Act,  ojn  appeal,  against^ 
this  order  of  fkcquittal,  by  the  Qovernment  of 
Bombay  : — 

Held,  reversing  the  order  of  acquittal  and 
convicting  the  accused,  that  the  i^ccused  wa^s 
not  protected  by  section  410  (%j  of  the  Bombs^ 
City  Municipal  Act  c  Bom.  Act  III  ol  1888  ), 
since  it  was  impossible  in  the  present  case  to 
say  that  the  fish  had  been  sold  from  a  vessel, 
w^n  ftg  a  natter  of  fact  it  jiad  been  sold  Jron^ 
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%b«  bMk.et  on  the  ghore,  It  h*Tix!f  beea  brought 
from  the  vessel  which  wm  in  the  Water. 

H$ldt  alto,  that  ^he  onus  of  proving  that 
the  place  in  ^nMion  waa  a  *'  private  market  " 
laj  upon  the  aoons^. 

HM^  further,  that  the  Bombay  Olty  Mnni 
^pal  Act  (Bom.  Apt  III  of  1838 )  appUed  to 
the  spot  in  question,  beoanse  it  cune  within  the 
^•zpression  **  Oity  of  Bombay  *'  as  defined  by  the 
Bombay  General  Clauses  Act  (Bom.  Act  I  of 
1904 ^.  Emperor  «;  Bndhoobal  dO  Bom.  19t231 

OffOnOS.  oommitted  oat  of  Pritish  India-. 
S0a  Praia  Q9i^99. 10^  879  8 

Penal  Coda—*^    jadsdidioa    mgh 

8e»t  61 

:PeQal  Oo4e  ( Aet  XIiT  of  i860 ), 
«M..  108  A*  87a— ^*«?<>^^^»  "^<» 
tot  .in^pora^  ynij^HjW  AhwMnynt—OgeiMe 
OfW^^^4  9l)f  Va^^^  f^dJ^'wrU^oiion 
—Oflenet  not  triable  ox^tpt  with  ^  oefrtji- 
9oaM  of  Polijttjoa)  igfjpt  or,  si^t^on  of  Go- 
ve9ip^pif<-Qrimin^  Prcioedffe  C^pde  (Act  V 
ofl8|B0),S0p.I^ 

jtiM  taktn  by  Mf^Md  No«  1,  nnder  dii«otio|i  of 
4haape«iad;N;o.9ilrQi»M(0Upn<f  t0  Tuljapur 
^«halfiBa«*Bteailafy>,aDdthm  dedicated 
to  «h6  goddsii  Aaba*  wUh  Intent  or  kaowiag 
it  to  beiik^that^  minoc  would  he  need 
lor  pvpoiei  of  proiHtation. 

Tha  DiatrUI  magiitnit^i  «f  Shok^or  coo- 
^lieted  accused  Ho  1  of  |m  ofE^oe  voder  section 
319  and  aci9ns^  No.  2  of  abetment  of  the  ofienoe 
vndar  aaeti<ms87aaad  108  A  of  the  Indian  Penal 
Code,  i^d  sfsnt^nced  t|iem  each  to  six  months* 
riforons  imprisoninont. 

MMf  that  fs  the  offence  of  tha  di^q^oaal  of 
the  minor  took  place  out  of  British  India,  the 
Magistrata  had  no  jurisdiction  to  try  the  offenca 
Id  the  absence  of  a  certificate  of  the  political 
Agent  or  the  sanction  of  the  Looal  Government 
as  required  by  section  188  of  the  Oode  of  Orimi- 
nal  Procedure  (Act  V  of  1898). 

JBsU,  also,  that  accused  No.  9  was  not  guilty 
of  abetment,  and  seetion  106A  of  the  Indian 
Penal  Oode  had  no  application  to  the  present 


)lece  intention  not  followed  by  any  act  can- 
not  oonstituw  J  any  offence,  and  an  indirect  pra- 
gitfation  Arhioh  does  not  amount  to  an  act  which 


amounts  to  a^nmm^oement  of  the  offence  does 
xVE>t  oonstitute  either  a  principal  offeiic^  or  ^ 
attempt  or  abetment  of  the  same. 

The  int^tion  of  eitheir  of  tho  i^Xfiv^  whUe 
tbij  wera  staying  at  Sholapur  did  not  opn0t(tii|e 
any  offence*  and  their  ronanl  with,  the  g|rl  to 
Tuljapnr  did  not  l^r  Itself  oonsHtote  an.  abil- 
mant.    Quedii.Baipnns  it.  Balni  84  Bom*  887  g 

Penal  CodO  "^  Ifil— see  Acoompllea    81 

Filial  Code  ( Act  ZLV  of  1860  ), 

Notion  103 Criminal    Procedure     Gpde 

(Act  V  of  1898),  sectioi^  ^,  489— Perjury 
—Contradictory  statements—Power  ot  tha 
High  Oourt  to  Interfere  In  tevislonal  juris- 
diction. 

Where  the  aoeuaed  was  oonvleted  and  sent- 
anced  nnder  seetion  188  oftiia  Indian  Pinal 
CodefAotSLVof  188(^  of  giving  iaias  eiMsaea 
In  a  judidal  proceeding  and  wfaera  thaoharga 
was  based  OB  the  allegation  thai  la  two  daposU 
tlons,  one  given  on  the  8rd  December,  1888,  and 
the  other  on  tha  88rd  March,  1901,  theaeoosr 
adhad  made  two  contradictory  statamanta,  and 
thacase  lor  tha  prosecution  was  that  on  tkat 
ground,  though  It  could  not  be  proved  whlbh  of 
the  alleged  ttrntradOctoiy  stataratnis  was  fflse, 

tha  aooused'a  conviction  dumld  be  nphald- 

aU(by  /anlMtis  C.  /.,  laveffriag  thaconvio- 
tionand  setting  aside  the  sentanoe  In  Bevisiona) 
jurisdiction  J  that  to  convict  an  accused  of  giv- 
ing false  evidence,  It  If  nfoofnary  to  show  not 
only  that  he  has  mMo  f  statamant  which  i|i 
false,  but  that  he  also  either  knew  or  believed  it 
to  be  &Jse  or  did  not  believe  it  to  be  tnjie. 

Where  it  is  sov^t  \o  establish  guilt  splaly  on 
oontradiotory  stateniqnts,  although  the  Court 
**may  boliave  that  nn  the  0|na  or  the  other  occa- 
sion the  prisoner  swore  what  was  not  true,  it  is 
not  a  necessary  oouEaquenca  that  he  committed 
perjury;  for  their  are  cases  in  which  a  person 
ml^  very  honestly  and  oonsoientiously  swear 
to  a  particular  fact  frotm  the  best  of  his  recoUec- 
tlo'«  and  belief,  and  from  other  circumstances 
at  a  subsequent  tfme  be  convinced  that  he  wt^ 
wrong  and  swear  to  the  reverse  without  mean- 
ing to  sw^ar  falsely  either  time.  ** 

Where  the  conviction  is  based  on  merely  tl^e 
statements  contained  in  the  charge  without 
examining  the  whole  of  the  deposits,  the 
conviction  Is  an  error  of  law. 

Where  the  conviction  af  the  accused  for 
perjury  in  such  a  case  was  sustained  by  additional 
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«rrideDoe,  namely,  the  tUtemenis  of  the  bro- 
iharof  iheMci;M  not  made  on  oath  at  the* 
trial  of  the  oaee. 

EM  that  the  statementi  were  inadmissible 
and,  if  relied  on,  would  Titiate  the  judgment. 

The  admission  in  eridence  of  a  statement 
made  hj  the  aooused  having  no  real  bearing  on 
4he  ease  but  showing  only  at  .the  most  that 
the  aooused  in  other  matters  had  been  untruth- 
fal,  would  be  highly  improper. 

The  oontroling  power  of  the  High  Court  "is 
a  disoretionarj  power,  and  it  niust  be  ezeroised 
with  regard  to  all  the  oiroumstances  of  eaoh 
particular  case,  anxious  attention  being  given  to 
the  said  circumstances  which  vary  greatly.  This 
discretion  ought  not  to  be  crystallised,  as  It 
would  become  in  eourse  of  time,  by  one  Judge 
attempting  to  prescribe  definite  rules  with  a 
view  to  bind  other  Judges  in  the  exercise  of 
ihe  discretion  which  the  Legislature  has  com- 
mitted to  ^em.  This  discffetion,  like  all  other 
judicial  discretions,  ou|^t,  as  far  as  practicable, 
to  be  left  untrammelled  and  free,  so  as  to  be 
fairly  exercised  according  to  the  exigencies  of 
each  case-" 

,  Per  Ohandavarkar,  /:— In  the  case  of  perjury 
arising  out  of  oontradictory  statements  the 
Court  dealing  with  them  diould  not  convict 
unless  fully  satisfied  that  the  statements  are 
from  every  point  of  view  irreconcilable,  and  if 
the  contradiction  consists  in  two  statements 
opposed  to  eaoh  other  as  to  matters  of  infemce 
or  opinion  on  which  a  man  may  take  one  view 
at  one  time  and  a  contrary  view  at  another, 
there,  can  be  no  perjury,  unless  on  oath  he  has 
stated  /acts  on  which  his  first  statement  was 
based  and  then  denied  those  facts  on  a  subse- 
quent occasion. 

Where  the  sole  and  whole  question  is — are 
the  statements  forming  the  subject  of  tho  charge 
so  contrary  that  one  of  the  other  of  them  must 
be  necessarily  false  ?— the  answer  to  that  ques- 
tion depends  upon  the  construction  to  be  put 
upon  the  two  depositions  from  which  the  state- 
nients  are  taken  and  their  construction,  as 
indeed  the  construction  of  any  document,  is  a 
question  of  law  not  of  fact. 

It  is  not  correct  te  say  that  the  law  as  laid 
down  in  the  Criminal  Procedure  Code  (Act  V 
of  1898)  gives  the  High  Court  no  power  to  go 
into  evidence  in  revision.  The  Bombay  High 
tConjrt  has,  as  a  matter  of  praetice,  held  that  it 


will  not  go  into  evidence  m  a  rule,  but  will  Is-^ 
terfere  only  under  special  circumstances,  or 
were  there  is  an  error  of  law. 

The  aooused  in  a  criminal  case  is  merely  09 
the  defensive  and,  unless  there  is  any  positive 
admission  of  a  fact  by  hint,  any  omission  on 
his  part  to  explain  what  indeed  can  be  explain- 
ed  without  his  explanation  should  not  be  pressed 
against  him. 

Pmr  A$toH,  J.  feotUra):  ^Tht  rule  of  practice 
is  that  the  High  Court  ordinarily  refrains  from 
opening  questions  of  fact,  when  no  appeal  lies, 
except  on  some  ground  of  law  and  in  ordvr  to 
remedy  a  clear  miioarrlage  of  justice. 

Where  the  question  before  the  High  Court 
exercising  its  powers  of  revision  under,  section 
489  of  the  Criminal  procedure  Code  VAct  Y  of 
1898^  is  one  of  appreciation  of  evidence,  the  rule 
of  practice  adopted  Is  to  vefuse  to  disturb  a  eon- 
viction  when  there  is  legal  evlAinoe,  oral  or  do-' 
oumentary,  to  sustain  it.. 

«*  Under  the  Uw  of  British  India,  ft  is  not 
neoesary  that  the  charge  should  allege  which  of 
two  oontiadictory  statements  upon  oath  is  falls, 
but  it  is  sufficient  (unless  indeed  some  satisfac- 
tory explanation  of  the  contradiction  shMUd 
be  established)  to  warrant  a  conviction  of  the 
offence  of  giving  false  evidence  to  show  ^at 
an  accused  person  has  made  one  statement 
upon  oath  at  one  time  and  directly  contradictory 
statement  at  another.'*  It  ia  not  the  duty  of 
the  Court  of  first  instance  (and  far  less  of  a 
Court  of  appeal  or  revision)  to  supply  ab  extra 
an  explanation  which  the  accused  himself  haa 
not  suggested  or  an  intention  or  knowledge 
which  the  accused  has  not  claimed.  Empercr 
V,  Bankatram  Lachiram.    28  Bom.  538.    X74 

Penal  Code  seotion  198— Criminal 

Procedure  Code  sections  485,  489— £videno» 
Act  (  I  of  1872  )  -Assignment  of  perjury- 
Proof— Misreading  of  documentary  evidence 

Fundamental  errors  in  principle — Bevisio- 

nal  jurisdiction. 

According  to  the  Criminal  law  in  England 
from  which  the  Indian  system  is  largely  drawn 
the  assignment  of  perjury  must  be  proved  by 
two  witnesses,  or  by  one  witness  and  the  proof 
of  other  material  and  relevant  facts  confirming 
his  testimony.  This  **  is  not  a  mere  technical 
rule  but  a  rule  founded  on  substantial  justice." 
The  Indian  Evidence  Act  (1  of  1872;  does    not 
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5proTide  thfti  there  must  be  corroboration  to 
support  a  oonyiotion,  but  in  ordinary  cases  and 
^here  the  proTisions  peculiar  to  Indian  law  do 
not  apply,  a  rule  which  is  founded  on  substan- 
tial justice  may  well  serve  as  a  safe  guide  to 
jkhose  who  have  to  administer  the  eriminal  law 
in  India. 

Where  with  refesence   to  an  adoption  the 

*  jbooused  made  a  statement  and  where  no  other 
^Kpression  would  with  equal  propriety  have 
been  used  to  e^^ress  the  oorporeal  act  of  giving 
And  taking  in  adoption),  it  is  antagonistic  to 

.  the  first  prinoiples  of  criminal  jurisdiction  to 
explain  away  to  the  prejudice  of  the  accused 
that  statement  which  in  its  legitimaie  sense 
indicated  a  corporeal  giving  and  taking. 

^9r  jMkin$,  C.  /.:— A  conviction  for  perjury 
cannot  stand  where  the  onus  has  been  wrongly 
placed :  explanations  have  been  demanded  from 
the  aooused  when  no  occasion  for  them  existed ; 
and  the  rule  that  there  must  be  something  in 
^(he  case  to  make  the  oath  of  the  prosecution 
witness  preferable  to  the  oath  of  the  accused 
has  not  b*en  satisfied. 

For  silence  to  carry  incriminating  force  in 
M,  case  tike  the  present  there  must  have  been 
4iiroum8tances  which  not  only  afforded  the  ac- 
posed  an  opportunity  to  speak,  but  naturally 
jand  properly  oaUed  for  the  declaration  whic^ 
is  said  to  be  absent.  Emperor  «,  Bal  Oanga- 
^ar  TUak  38  Bom.  479  160 

Penal  Code  b.  411j-«*^  ^^nminai  p. 

G.  sees.  283, 5289.  812 

Tenal  Code  seotiona  441, 448— 

House-trespass. 

The  accused  No«  1,  who  held  a  decree  agai- 
nst a  certain  judgment-debtor,  went  with  his 
son,  accused  No.  52,  and  a  Givil  Court  bailiff  to 
execute  a  warrant.  Finding  the  door  of  the 
Judgment-debtor's  house  shut,  they  enAered 
Ills  compound  by  passing  through  the  complai- 
nant's house  without  his  oonsent  and  notwith- 
standing hSs  protest. 

HM,  that  the  accused's  act  amounted  to 
^eriminal  trespass,  for  when  they  trespassed  on 
the  complainant's  house  notwithstanding  his 
•protest,  they  must,  as  reasonable  men,  have 
known  that  they  would  annoy  him. 

There  is  no  presumption  that  a  person  in- 
tends what  is  merely  a  possible  -result  of  his 
jMttion  or   a  result  which  though  reasonably 


certain  is  not  known  to  him  to  be  so  ;  but  it 
must  be  presumed  that  when  a  man  voluntarily 
does  an  act,  knowing  at  the  time  that  in  the 
natural  course  of  events  a  certain  result  will 
follow,  he  intends  to  bring  about  that  result. 
Emperor  v,  Lakshman  Raghunath.  226  Bom. 
668  93 

Penal  Code  sees.  478,  4tS2:-^ 

Trade  mark.  86 

Penal  Code  ^^  ^^  ^^i-  ^  -  *^  criminal 

Pro.  C.  sec.  4  (h),  chapter  XV,   Fart  B  sees. 
191, 195,  196, 198, 199  and  846  £7 

AaUways  Act  ( IX  of  1890) .  Sec. 

110 — "  Compartment  ". 

Per  jBHKnrs,  0.  J„  and  Candy,  J.  2-Oood 
sense  requires  that  to  the  word  **oompartment*' 
in  certain  sections  of  the  Indian  Railways  Act 
(IX  of  1690)  the  quality  of  complete  separation 
should  be  attributed,  and  it  is  with  that  force 
that  it  is  used  in  section  110. 

Per  XUna^b,  J.  .—The  word  *^eompartmeat" 
is  used  in  section  110  of  Act  IX  of  1890  in  the 
same  sense  in  which  it  is  used  throughout  the 
Act,  and  does  not  necessarily  mean  aeom^etely 
partitioned  division.  In  Be  I>adabhai  Jamsedji 
24  Bom.  398  q 

Beyialonal  Jnriediction :  ^  p^^^ 

Code  s.  198  fy^ 

Seyiaional  Jurisdiction  of  High 

Court — Criminal   Procedure  Code  sections 
428,  489— Criminal  Procedure  Codes.  309- 
Practioe — Procedure— Sufficient  ground  ior 
committing  for  trial,  what  is. 
Under  sections  439  and  438  of  the   Criminal 
Procedure  Code,  the  High  Court  has  junsdietion 
to  set  asi^e  an  order  of  discharge  passed  by  a 
Presidency  Magistraite.    if  such  preliminary  be 
necessary,  and  to  direct   that  a  person  impro- 
perly ilischarged  of  an  offence  be   arrested  and 
forthwith  committed  for  triaL 

The  fact,  that  by  section  489  of  the  Crimi- 
nal Procedure  Code  (  Act  V  of  1898 )  the  High 
Court  in  its  revisional  jurisdiction  may  exercise 
all  the  powers  given  to  it  as  a  Court  of  Appeal 
(by  section  438),  except  (see  iparagrapb  4)  the 
power  of  converting  a  finding  of  .acquittal  into 
one  of  conviction*  seems  to  point  to  the  conclu- 
sion that  all  other  powers  not  expressly  exclude 
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cd  may  he  «z«Niaed  bj  ike  High  Court  st 
ft  eottii  of  Btrisioii. 

The  wordi  in  seeiioB  909  of  the  Oriminal 
Prooedure  Gods  ^'BoAeloDt  grottnd  foroommitt* 
ing*'  maso,  not  taffioitnt  gronnd  for  eonvioting, 
hut  refer  lo  a  case  in  which  the  eridenoe  ie 
iofficient  to  put  the  aooosed  on  his  trial,  and 
Bueh  a  eaee  ariaee  when  erediUewitneeeet  make 
•latemente  which  if  belicTed,  would  foelain  con- 
vialioa.  It  ii  not  neoeaiary  that-the  Magietcste 
Jhottldaatiflfy  himself  folly  of  the  guilt  of  the 
«Qoused  before  making  a  commitment.  It  is 
his4a^  to  oommit  when  the  evidence  lor  4lb9 
proseeation  is  soAoient  to  make  ont  a  prima  faeU 
ease  against  the  aooused,  and  he  exercises  a  wrong 
discretion  ifhe  takes  upon  himsdf  to  disdiarge 
an  aoensed  in  the  laoe  of  eridenoe  ii^iidi  might 
justify  a  oonyietion.  Bmperor  v,  Yarjiyandas 
aUas  Kalidas  Bhaidas  87  Bom.  84.  m 

Salt  Aot(Bombt7  Act  n  of  1890), 

ilKrtiOIt  47— Bamovalof  Salt— Ingrediente 
af  Iheoffenoe. 

'  9o  support  a  oonviotloB  nnder  seetion  17  (a) 
of  the  Bombay  Salt  Aot  (Bombay  Act  n  of  1690) 
it  is  not  necessary^  prove  dishonest  intention 
on  the  part  of  the  accused  ;  since  the  Wordhug 
of  the  olau»  dees  not  in  egress  terms  or  by 
neoessazy  implication  make  intention  or  know- 
ledge an  essential  ingredient  of  the  offence. 
What  is  prohibited  by  the  Aot  is  the  removal 
of  salt  in  contravention  of  any  licence  or  permit 
and  that  shows  that  such  removal  is  prohibited 
in  itseM.  Bmperor  v.  ICaganlal  Dulabhai  88 
Bom.  346.  150 

Scheduled  IHstricta  Act  MO-  s:  see 

Jurisdiction.  52 

Security  for  Good  bebavlonr :  ^ 

Criminal  P.  0.  «s.  9(7, 177, 110  88 

Security  to  keep  peace :  ^  crimioM 

Pro.  Code  sec.  250  £0 

Stay   of  Criminal  Froceedinge 

pending.di^osal  of  salt :  see  Criminal  Pro. 
C.  ss.  489, 196,  476.  107 

Trade  iiiark""^^*^^^"'^  publication-*- 

i'enal  Code  sections  478,  488..-Merohaaidiae 
Marks  Act  (IT  of  1889),  sections  4,  6. 


The  complainant,  as  KdesoendaAt  of  one  Bbf§ 
Cbftndu,  had  for  many  jFcars  prepared  oalendarv 
bearing  the  name  of  **  8hri  Chandu  Banohang" 
at  Jodhpwr  and  had  seirt  each*  year  #  ospy  nf 
such  calendar  to*  publishers  Itt  diffexeni  parte* 
of  India,  and  from  the  copy  so  furnished  th«^ 
publishers,  issued  and  published  nelctfidw  Jl^ 
aring  the  name  "^ri  ObandQ  flmohaag,"  tiint^ 
denoting  them  as  calendars  preparedin  Mkgnr 
by  the  descendants  of  Ohandn.  The  defendapii  a 
publisher  in  Bombay,  prepared  a  ealendar  and 
put  the  name  "Shri  diandn  Pandiang"  on  the 
outside,  althou^  the  calendar  was  not  psepared 
by  the  descendants  of  8hri  Ohandu.  Ae  com- 
plainant therei^on  filed  an  information  against 
the  defendant  under  section  488  of  the  Indiaii 
Penal  Code  (Act  XLV  of  186(4  <^^  section  6  of 
the  Merchandise  Marks  Act  (IV  of  1889.)  ' 


mid  (1)  that  the  defendant  had  < 
no  offence  under  section  488  of  thelndlui  Bum^ 
Code  (Act  XLV  of  i860),  for  the  title  ^  Shrl 
Chandu  Panchang**  did  not  come  wiHiB  thr 
definition  of  *trade  mark*  giveo  fasectioii  4W  of 
the  Code: 

(8)  That  the  defedant's  act  did  doI  fall  «n. 
der  section  6  of  the  Merchandiser  Marks  Aot  (IT 
of  1889),  as  it  waanot  alleged  the*  the  defen- 
dant's oalendsiys  differed  as  to  text  from  th# 
complainants  or  were  compiled  on  different 
principles;  the  allegation  was  simply  that  they 
were  unauthorised.  Radha  Krishna  Joshi  Vr 
Eisaonlal  Shndhar  86  Bom.  889.  35 

Trial  by  jury: — •^  Orimima  pjro.  codo 

seos.  369,  UQ.  60 

Whipping   Act  (VI  of  186*  ac 
amended  by  Act  III  of  1896), 

section  4— Ji>^oity-{*enal  Code  895. 

Under  section  4  of  the  Whipping  Act  as  am- 
ended in  1895,  a  sentence  of  whipping  in  addi- 
tion to  imprisonment  is  not  legal  in  the  case 
of  a  couTiction  of  dasoity  which  was  committed 
prior  to  the  previous  conviction  of  a  similar 
offence.  King-Emperor  v,  Babya  Bhiva  8S 
Bom.  718.  7;ii 

Withdrawal  of   Ftoaecuticn  :— 

see  Criminal  Pro.  C.  sees.  887. 494.  ^2 


(Eud.) 
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